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JUDGES 

OP 

THE    SUPREME    COURT, 

DURING  THE  TIME  OF  THESE  REPORTS. 
Hon.  E.  T.  Merrick,  Chief  Justice. 


Hon.  a.  Buchanan, 
Hon.  C.  Yoobhies, 
Hon.  J.  L.  Colb, 
Hon.  H.  M.  Spofford, 
Hon.  T.  T.  Land,* 


-  Assoeiaie  Justices. 


E.  Warren  HoIse,  AUomey  General. 


•  Hod.  T.  T.  Tjoid  ma  elected  in  October,  for  the  unexpired  term  of  Hon.  H.  M.  Sfofforo,  re- 
tigmed,  firom  the  Isl  of  November. 


SUPREME  COURT  OF  THE  STATE  OP  LOUISIANA. 

The  court  met  Monday,  January  17th»  1859.  Present :  their  Honors  E.  T. 
Merrkkf  Chief  Justice ;  A,  3f.  Buchanan,  /.  L*  CoU  and  ITiomaa  T.  Land,  Aft- 
■ociate  Justices. 

E.  W,  Moise,  Attorney  General  of  the  State  of  Lonisiana,  presented  the  fol- 
lowing resolutions,  adopted  at  a  meeting  of  the  members  of  the  bar,  on  the  oc- 
casion of  the  decease  of  the  Honorable  GEOBGE  EUSTIS,  formerly  Chief 
Jnstioe  of  the  conrt,  and  moved  that  they  be  spread  upon  the  minutes  : 

«  The  bar  of  this  cit^r  has  heard  with  profnnd  emotion,  the  death  of  Gbobob 
Eusns,  late  Chief  Justice  of  the  Supreme  Court  of  this  State. 

Judge  EuBTis,  during  the  long  penod  in  which  he  was  engaged  in  the  practice 
of  his  profession,  was  justly  regarded  as  one  of  its  leading  members.  Distin- 
iraishea  alike  for  great  leammg,  unwearied  industry  and  stainless  purity  of  con- 
duct, he  will  be  long  regpretted  not  only  as  a  lost  ornament  of  the  bar,  but  as  one 
whom  all  rqpirded  as  competent  and  willing  to  lend  his  aid  to  his  brethren, 
who  looked  up  to  him  for  counsel  and  support.  In  his  iudicial  career,  he  ex- 
hibited g^reat  powers  of  mind  and  great  attainments,  and  uiese,  always  in  a  man- 
ner coi^ensea  and  clear.  As  a  Judge,  no  personal  feelin^^s — ^no  prc^essional 
attachments — ^no  taint  of  prejudice  marred  the  justice  of  his  decisions,  or  the 
confidence  of  litigants.  In  all  the  various  relations  of  life — at  the  hearthnstone, 
in  the  social  circle— his  amiability  and  generosity  tempered  the  sterner  virtues  into 
the  gentle  husband  and  &ther,  and  the  confiding  and  forgiving  friend.  The  loss 
of  sndi  a  man  and  such  a  lawyer  it  will  be  difficult  to  replace,  and  will  be  long 
felt  and  deeply  mourned. 

Ist  Therefore,  Resolved,  That  we  enrmpathise  with  his  bereaved  lEamily  in  the 
loss  of  an  affectionate  husband  and  a  kind  parent 

2d.  Resolved,  That  as  a  testimony  of  respect  to  him  who  has  filled  so  large  a 
share  in  the  judicial  history  of  this  State,  the  Bar  of  New  Orleans  will  attend 
his  funeral  and  wear  the  usual  badge  of  mourning  for  thirty  days. 

3d.  Resolved,  That  these  resolutions  be  communicated  by  the  Attorney  General 
to  the  Supreme  Court  and  the  Courts  of  this  city,  with  a  request  that  they  be 
entered  on  their  records. 

4th.  Resolved,  That  a  copy  of  these  resolutions  be  communicated  to  the  fiunily 
of  the  deceased  by  the  Chairman  of  this  meeting." 

To  which  Chief  Justice  Merrick,  on  behalf  of  the  court,  replied : 

**  YTe  concur  in  the  sentiments  expressed  in  the  resolutions,  and  the  propriety  of 
perpetuating  the  same  by  an  entry  upon  the  minutes  of  this  court.  It  was  here 
.  Jui^^  EvsTis  made  many  of  his  forensic  efforts,  and  it  was  here  he  performed 
those  almost  herculean  labors  which  distinguished  the  administration  of  justice 
whUst  he  presided  over  the  deliberations  of  this  court  It  cannot  be  out  of  place 
to  make  a  brief  allusion  to  his  characteristics  as  an  advocate  and  qualifications  as 
a  Judge,  things  peculiarly  within  the  observation  of  the  court 

The  attainments  of  Judge  Eusns  as  a  jurist,  were  what  might  have  been  ex- 
pected from  his  fine  mind,  great  industry  and  studious  habits. 

Through  the  many  years  of  his  professional  life,  he  was  constantly  adding  to 
his  great  stores  of  learning,  and  sounding  the  fountains  and  sources  of  our  kw. 
To  nim  the  profession  was  not  merely  an  art,  valuable  because  it  produced  gold 
and  silver ;  it  was  rather  a  field  of  ethical  philosophy  which  rewarded  each  search, 
with  new  discoveries,  and  furnished  those  pleasures  to  a  cultivated  mind  which 
science  duly  bestows  upon  her  votaries. 

In  his  intercourse  with  this  court  as  an  advocate,  his  manner  was  peculiar.  He 
seemed  (in  those  important  and  difficult  cases  which  were  principally  confided  to 
him)  to  discard  all  declamation  and  elaborate  deductions  from  particular  texts, 
and  merely  suggesting  the  sources  of  the  law  to  be  examined,  to  give  himself  up 
to  the  search  of  the  legal  principle  which  was  to  control  the  case,  as  one  whose 


vui  SUPREME  COURT  OP  LOUISIANA. 

main  object  was  to  aid  the  coart  in  its  pursuit  of  the  trath,  and  who  had  no 
farther  interest  in  the  result  than  a  desire  that  the  right  conclusion  should  be 
attained. 

He  took  his  seat  on  the  4th  of  March,  1839,  as  a  Judge  of  this  court,  with 
Judge  Bost,  who  had  also  just  been  appointed.  Judge  Martin  was  theO)  and 
afterwards  daring  the  continuance  of  the  Constitution  of  1812,  its  presiding  offi- 
cer.   The  court  was  at  that  time  composed  of  only  three  Judges. 

Judge  EusTis  resigned  his  office  the  last  of  May.  After  his  return  fix>m  France, 
in  December,  1839,  the  office  was  again  tendered  him  but  declined. 

During  the  brief  period  he  remained  upon  the  bench  in  1839,  a  principle  was 
applied  which  had  a  most  important  bearmg  upon  titles  to  real  estate,  and  tended 
mud^  to  their  security. 

Up  to  this  period  it  had  been  supposed,  in  the  sale  of  property  of  successionst, 
and  minors,  that  the  validity  of  the  decree  depended  unon  the  r^larity  of  the 
proceedings,  preceding  the  same  :  that  if  they  were  iniormal,  (in  tne  jurisdiction 
eracieuse)  the  decree  itsdf  became  a  nullity  under  the  formidable  maxim,  *  sttlh 
lato  funaamento  cadit  opusJ 

In  the  case  of  Lalanw^s  Heirs  v.  Myreau,  the  doctrine  was  settled  that  the 
decree  cured  preceding  irr^larities,  and  that  the  purchaser  at  such  sale  was 
only  bound  to  look  to  the  jurisdiction,  that  if  the  mcts  necessary  to  give  the 
court  jurisdiction  appear,  the  purchaser  need  not  look  beyond  the  decree. 

This  decision  provoked  at  the  time  much  diBcussion,  terminating  as  it  did 
many  suits  already  commenced  and  in  contemplation.  But  its  wisdom  has  been 
justified  by  the  increased  security  in  this  class  of  titles  which  are  now  considered 
among  the  most  safe. 

On  the  change  under  the  Constitution  in  1846 — ^in  the  formation  of  which  he 
aided-^udge  Eustis  accepted  the  office  of  Chief  Justice  of  this  court,  which  he 
held  until  the  Constitution  of  1852  was  carried  into  effect  in  1853.  The  de- 
cisions of  this  period  are  contained  in  the  first  eight  volumes  of  the  Annual 
Reports.  These  volumes  evince  the  greatest  capacitv  for  tiie  transaction  of 
business,  and  the  most  untiring  industry  on  the  part  of  the  members  of  that  court 
To  judge  of  these  labors  we  must  compare  them  with  the  earlier  years  of  our 
jorisprudence. 

At  the  time  the  Supreme  Court  was  organized,  and  manv  years  afterwards, 
from  forty  to  ninety  cases  were  all  it  was  csuled  upon  to  decide  daring  its  session 
in  this  citv.  At  the  period  to  which  I  refer,  its  business  had  increased  to  between 
four  and  nve  hundred  cases.  What  learning  was,  therefore,  required  of  a  court 
composed  of  only  four  Judges  to  meet  the  exigencies  of  the  public  business,  may 
be  imagined  when  it  is  considered  the  Judges  were  without  any  sufficient  leisure 
for  the  investigation  of  authorities,  except  those  cited,  and  were  compelled  to 
rely  in  a  great  measure  on  their  previous  reading,  or  see  the  business  of  the  court 
increase  until  it  should  overwhelm  them  with  its  hopeless  accumulation.  It  is  a 
sufficient  praise  to  Judge  Eustis  to  say,  that  he,  with  the  assistance  of  his  able 
colleagues,  was  eonal  to  the  occasion. 

His  judicial  opmions  show  a  comprehensive  intellect,  cultivated  by  long  study 
and  familiarized  with  the  sentiments  of  the  great  writers  and  expounders  of  the 
law.  Thev  were,  as  it  became  them,  more  smid  than  brilliant,  more  massive  than 
showy.  They  are  like  granite  masonry,  and  will  serve  as  guides  and  land-marks 
in  years  to  come. 

A  great  man  has  departed  ftom  our  midst,  but  his  example  remains  to  enconr- 
afe  the  young  lawyer,  and  demonstate  what  may  be  accomplished  by  those  studies 
wnich,  not  being  undertaken  for  a  particular  case,  look  to  the  science  of  the  law 
as  a  whole  :  studies  which  give  general  and  enlarged  views,  and  prepare  the  mind 
for  each  emergency  before  it  arises,  and  fit  the  patient  student  to  become  the 
safe  counsellor,  the  powerful  advocate,  the  wise  legislator,  and  profound  and  en- 
lightened Judge. 

The  Clerk  will  enter  the  resolutions  upon  the  minutes  and  furnish  a  copy  to 
the  reporter  of  the  decisions  of  this  court." 
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C.   0.  MuLLKR  V.    Angkline  Hilton.  

13        ll 
The  abandoament  by  one  of  the  married  personi  of  the  other,  which  is  made  a  ground  of  separa-        60  1496} 

tion  from  bed  and  board,  by  Art.  141  of  the  Civil  Code,  to  be  a   good  cause  of  action,  must  have 

originated  while  the  parties  were  domiciled  In  this  State. 
Where  the  marriage  took  place  in  New  York,  and  the  wife  always  lived  there,  the  husband,  who 

afterwanls  established  his  residence  in  Louisiana,  cannot  maintain  an  action  for  separation 

against  bis  wife  by  summoning  her  to  his  domicll  in  Louisiana. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleaton,  J. 
J,  Magne,  for  plain tiif  and  appellant.     B,  Bermudez^  for  defendant. 

VooKHiES,  J.  The  plaintiff  sues  his  wife  for  a  separation  from  bed  and 
board  on  the  ground  of  abandonment.  He  alleges  that  he  married  her  in  the 
month  of  June,  1845,  in  the  city  of  New  York,  where  she  still  resides ; 
that  in  1852,  he  left  New  York  on  business  and  went  to  the  Republic  of 
Mexico  ;  that  in  1854  he  came  to  and  established  his  residence  in  the  city  of 
New  Orleans,  where  he  has  resided  ever  since,  of  which  he  has  informed  his 
wife,  and,  giving  her  a  formal  notice  that  he  was  ready  to  receive  her,  desired 
to  know  whether  she  was  willing  or  not  to  come  and  join  him  here ;  to  which 
she  has  given  an  evasive  answer,  equivalent  to  a  refusal ;  and  that  her  long 
absence  from  the  matrimonial  domicil  has  no  lawful  cause.  His  petition  con- 
cludes with  a  prayer  that  she  be  cited,  through  a  curator  ad  Tioc^  and  that  after 
the  usual  proceedings  a  separation  from  bed  and  board  be  decreed  in  his  favor 
against  her. 

The  curator  ad  hoc^  appointed  by  the  Judge  a  quo^  excepted  to  the  plaintiffs' 
petition,  on  the  ground  that  it  disclosed  no  cause  of  action. 
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MoLLM  The  court  below  having  maintained  the  exception,  the  plaintiff  has  ap- 

HiLT(w.       pealed. 

"  Separation,  grounded  on  abandonment  by  one  of  the  married  persons,  can 
be  admitted  only  in  the  case  when  he  or  she  has  withdrawn  himself  or  her- 
self from  the  common  dwelling,  without  a  lawfVil  cause,  has  constantly  re- 
f\ised  to  return  to  live  with  the  other,  and  when  such  reflisal  is  made  to  ap- 
pear in  the  manner  hereafter  directed."     C.  C.  141. 

Under  this  Article  of  the  Code,  we  do  not  think  the  present  action  is  main- 
tainable. Unlass  by  a  fiction  of  law,  it  is  diflScult  to  perceive  how  the  defen- 
dant can  be  considered  as  having  withdrawn  from  the  common  dwelling,  when 
it  is  alleged  by  her  husband  that  she  still  resides  in  New  York,  where  the  mar- 
riage was  contracted.  It  is  then  certain  that  the  abandonment  or  cause  of 
action  did  not  originate  since  the  plaintiff  acquired  his  alleged  domicil  in  this 
State. 

In  Edwards  v.  Green,,  9  An.  317,  this  court  decided  that  no  jurisdiction 
could  be  exercised  in  this  State  over  causes  of  divorce,  which  arose  while  the 
parties  were  domiciled  in  another  State.  And  this  would  seem  to  be  the  doc- 
trine generally  recognized  by  the  States  of  this  Union,  whose  jurisprudence 
we  have  consulted  on  the  question.  Indeed,  in  some  cases,  it  has  been  held 
that  a  foreign  judgment  of  divorce  a  vinculo  matrimonii^  did  not  have  the  ef- 
fect of  dissolving  the  marriage  where  it  was  contracted,  although  rendered 
while  the  parties  wore  domiciled  within  the  jurisdiction  of  the  court  render- 
ing such  judgment.  15  John.  R.,  121;  12  N.  llamp.,  200;  Ibid,  880;  10 
Missouri,  290 ;  14  Mass.,  229;  19  Ala.  499.  The  wife  is  certainly  bound  to 
to  live  with  her  husband  and  to  follow  him  wherever  he  chooses  to  reside  ; 
hence  it  follows,  we  think,  that  her  refusal  to  do  so,  w^hile  domiciled  in  this 
State,  without  a  lawful  cause,  would  entitle  the  husband  to  a  separation  from 
bed  and  board. 

Judgment  affirmed. 

Re-hoaring  refused. 


I  18      8| 
45    77B 


Mr.  and  Mrs.  Belouguet  v.  Dominique   Lanata. 

The  general  rule  being  that  dotal  property  Is  Insuaceptible  of  hypothecation,  it  should  appear  man- 
ifestly from  the  terms  of  the  marriage  contract,  that  the  right  claimed  for  its  exercise  in  a  par- 
ticular case  was  expressly  reserved. 

When  the  marriage  contract  contained  the  following  clause :  "  Les  immeubles  dotaux  pourront  dtre 
ali^nes  par  le  futur  6poux,  avec  le  consentement  de  la  future  Spouse,  pendant  le  marlage  u  la 
condition  expresae,  que  remplol  de  leur  valcur  sera  fait  en  d'autres  Immeubles."  /7ij/<f  .*  That 
under  such  a  reservation  the  power  did  not  exist  to  mortgage  the  dotal  property  of  Uie  wife  for 
money  borrowed  to  pay  off  a  mortgage  in  favor  of  the  Citlaens'  Bank,  which  was  blnding^n  the 
property  of  the  wife  thus  mortgaged. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
A,  Legardmr,  for  plaintiff.     C,  Roselim  and  C.  Dufowr,  for  defendant 
and  appellant 

Spofford,  J.     In  January,  1854,  Mrs.  Belouguet,  assisted  by  her  husband, 
mortgaged  some  of  her  dotal  property,  to  secure  the  sum  of  $11,533  36  ad- 


NEW  ORLEANS,  JANUARY,  1858. 

TSDced  upon  her  promissory  notes ;  the  act  of  mortgage  stated  that  this  sum      Bblowjuw 
was  *^  advanced  in  qrder  to  enahle  her  to  pay  certain  mortgage  debts  due  the       lanata. 
Citizens*  Bank  of  Louisiana,  to  /.  A.  Durely  as  also  certain  other  debts  con- 
tracted by  her  for  her  use  and  benefit" 

She  and  her  husband  afterwards  brought  this  suit  against  the  holder  of  the 
notes  and  mortgage,  to  have  the  mortgage  declared  null  and  void ;  first,  be* 
cause  the  money  thus  lent,  did  not  enure  to  her  benefit ;  and,  second,  because 
the  property  mortgaged  being  dotal  property,  she  had  no  right,  power  or  ca* 
pacity  to  mortgage  the  same. 

She  had  judgment  in  her  favor  and  the  defendant  has  appealed. 

We  think  it  suflSciently  established  by  affirmative  proof,  that  the  portion  of 
the  money  loaned,  which  went  to  pay  the  debt  of  $3,611  20,  due  to  the  Citi- 
zens' Bank,  enured  to  her  benefit.  It  becomes  necessary,  therefore,  to  inquire 
whether  the  mortgage  of  the  dotal  property  in  favor  of  the  defendant  was  valid 
in  law  under  the  circumstances  in  evidence  before  us. 

The  general  rule  as  laid  down  in  Article  2337  of  the  Code,  is  that  "  immov- 
ables, settled  as  dowry,  can  be  sold  or  mortgaged  {alUnes  />u  hypothSques) 
during  the  marriage,  neither  by  the  husband  nor  the  wife,  nor  by  both  to» 
gether,  except  as  is  hereinafter  expressed."  * 

The  only  exception  to  this  rule  applicable  to  the  present  case^  is  that  con*> 
tained  in  Article  2340:  "immovables  settled  as  dowry,  may  be  alienated 
with  the  wife's  consent,  when  the  alienation  of  the  same  has  been  allowed  by 
the  marriage  contract ;  but  their  value  must  be  reinvested  in  other  immova* 
bles." 

The  marriage  contract  by  which  the  mortgaged  property  was  constituted  as 
dowry,  contained  the  following  Article,  from  which  the  appellant  infers  that 
his  mortgage  is  a  valid  one : 

"  Art  3me.  Les  imraeubles  dotau^  pourront  ^tre  aliends  par  le  futur  ^poux, 
avec  le  con.sentement  de  la  future  epouse,  pendant  le  marriage  k  la  condition 
expresse,  que  remploi  dc  leur  valeur  sera  fait  en  d'autres  immeubles." 

A  power  to  alienate  may,  under  some  circumstances,  include  a  power  to 
hypothecate.  And  the  right  of  the  spouses  to  stipulate  in  their  marriage  con- 
tract that  tbe  dotal  property  shall  be  subject  to  hypothecation,  may  also  be 
conceded. 

But  the  question  here  is,  not  what  might  the  parties  have  done,  but  what 
have  they  done ;  not  what  the  Code  means,  but  what  the  marriage  contract 
means. 

The  general  rule  being,  that  dotal  property  is  insusceptible  of  hypotheca- 
tion,* it  should  appeal^manifestly,  from  the  terms  of  the  marriage  contract, 
that  the  right  to  mortgage  it,  in  such  a  case  as  the  present,  was  reserved. 

But  that  contract  only  reserved  to  the  husband,  acting  with  his  wife's  con- 
sent, Jthe  power  to  alienate  her  dotal  immovables  upon  the  express  condition  of 
reinvesting  their  value  in  other  immovables* 

Here  the  wife,  acting  with  the  husband*s  consent,  has  assumed  the  power  of 
mortgaging  her  dotal  property  for  the  avowed  purpose  of  raising  money  to 
pay  off  her  old  debts. 

We  think  it  impossible,  under  any  just  rule  of  interpretation  to  say,  that 

•  NoTB— i.  e.  Prior  to  the  dissolution  of  the  marriage,  or  a  Judgment  involving  a  separation  of 
property     Sec  Ottirin,  v.  Rirardey  8  Rob.  4fi7.  H.  M.  S. 
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BBUHTouBf      |,y  ^iig  qualified  power  of  alienation  conceded  to  the  husband,  this  absolute 
Lahata.        power  of  hypothecation  was  reserved  to  the  wife. 

By  the  Act  of  mortgage  itself,  the  mortgagee  wa,s  notifie'd  of  the  destination 
of  the  money  he  loaned  to  a  married  woman.  lie  was  bound  to  know  tho 
character  of  tho  property  mortgaged,  and  to  inquire  into  the  authority  of  tho 
mortga^r  to  incumber  it  for  the  purposes  specified  in  the  act. 

In  this  court,  the  appellant  has  made  the  point  that  tho  wife  could  not  in- 
stitute an  action  like  the  present,  until  after  a  dissolution  of  the  marriage  or 
a  separation  of  property^  and  the  Article  2342  of  the  Civil  Code  is  cited  as 
sustaining  the  position. 

If  she  were  incompetent  to  sue,  upon  which  we  express  iio  Opinion,  the 
husband  was  competent,  and  he  appears  as  a  distinct  party  plaintiff.  C.  C. 
2330  ;  see  also  C.  P.  107. 

The  appellant  has  apparent  reason  to  complain  of  the  hardship  of  the  case, 
BO  far  at  least  as  relates  to  that  portion  of  tho  loan  which  went  to  extinguish 
'  a  valid  mortgage  upon  Mrs.  Belonguet^s  property  in  favor  of  the  Citizens* 
Bank.  But  he  might  have  taken  a  subrogation  to  the  mortgage  rights  of  the 
bank  and  did  not.  We  cannot  cure  the  effects  of  this  laches  ;  nor  can  the 
hardship  o^  a  case,  nor  even  the  imputed  bad  faith  of  a  person  laboring  under 
a  legal  incapacity  have  the  effect  to  give  vitality  to  an  act  void  in  law.  If  the 
mere  imputation  of  bad  faith  against  a  woman  under  marital  authority,  would 
deprive  her  of  the  laws  made  for  her  protection,  they  should  be  expunged 
from  the  statute  book,  ^or  good  faith  requires  her  to  do  whatever  she  volun- 
tarily engages  to  do. 

•  It  is  true,  the  case  affords  a  fresh  illustration  of  the  necessity  for  constant 
vigilance  which  our  laws  impose  upon  all  persons  who  deal  with  married 
women  and  minors,  or  in  any  way  touch  their  property.  But  the  laws  and 
Jurisprudence  of  Louisiana  in  this  regard,  are  fixed  and  clear. 

And  it  may  be  proper  to  remark  that,  in  the  interpretation  and  application 
of  local  laws,  it  is  the  local  jurisprudence  alone  which  carries  with  it  a  con- 
trolling weight  of  authority. 

If  the  Supreme  Court  of  the  United  States,  for  which,  in  its  constitutional 
sphere,  we  profess  the  utmost  loyalty  and  respect,  has  ever  overlooked  this 
wholesome  rule,  whilst  Construing  the  peculiar  laws  of  Louisiana,  it  must  have 
overlooked,  at  the  same  time,  one  of  its  oldest  traditions,  and  set  an  example 
which  we  cannot  follow. 
Judgment  affirmed. 

Merrick,  C.  J.  It  must  be  conceded  that  the  decree  prepared  by  a  majori- 
ty of  the  court,  works  a  very  great  hardship  to  the  defendant 

The  debt  due  by  the  plaintiff  to  the  Citizens*  Bank,  and  paid  by  the  defen- 
dant, was  equivalent  to  a  debt  of  a  certain  date  prior  to  the  marriage  contract 
C.  C.  2841.  Her  property  was  so  bound  by  her  mortgage  to  the  bank,  that  a 
sale  of  the  property  by  a  syndic  or  administrator  to  pay  debts,  would  not  ex- 
tinguish it  The  money  borrowed  upon  the  mortgage  given  to  the  defendant, 
paid  this  mortgage.  The  plaintiff  having  released  her  property  from  the  mort- 
gage  to  the  Citizens^  Bank,  by  hypothecating  it  to  the  defendant,  now  comes 
lAto  a  court  of  justice,  and  asks  it  to  relieve  her  of  the  la.st  mortgage,  and 
permit  her  to  enjoy  in  peace  the  property  which  the  defendants  money  has 
redeemed. 
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I  doubt  much  whether  I  am  obliged  by  the  Code,  or  any  principle  of  oar      Belouqukt 
law,  to  assent  to  what  appears  to  me  to  be  so  unjust  Lamata. 

I  think  the  weight  of  authority  is  decidedly  in  favor  of  the  position,  that 
the  power  to  alienate,  used  in  a  marriage  contract,  includes  also  that  of  mort- 
gaging. Sec  authorities  collected  in  Throp.  Du  Marriage,  No.  3363.  "We 
held  last  year,  in  the  case  of  the  Cituen^  Bank  v.  Armor^  11  An.  468,  that  a 
mortgage  was  a  qu€t»i  alienation.  Indeed  I  do  not  understand  the  opinion 
just  pronounced  to  controvert  this  doctrine,  but  it  rests  the  decree  upon  the 
ground  that  the  mortgagee  was  bound  to  see  the  money  lent- invested  in  other 
immovables  as  specified  in  the  marriage  contract,  which  the  majority  of  the 
court  conclude  he  failed  to  do. 

Let  us  consider  what  was  the  object  of  this  stipulation  in  the  marriage  con- 
tract ;  certainly  it  was  nothing  more  than  to  prevent  the  dotal  funds  of  the 
wife  from  being  invested  in  anything  else  than  dotal  property.  K  that  object 
is'fully  accomplished,  neither  the  wife  nor  her  husband  have  any  reason  to 
complain. 

When  this  property  was  mortgaged  to  the  Citizens'  Bank,  there  had  been  a 
partial  dismemberment  of  property,  and  by  the  qu(Mi  alienation  created  by  the 
mortgage,  the  Citizens'  Bank  had  acquired  a  right  in  the  property,  and  as  a 
consequence^  the  wife  had  lost  a  portion  of  her  dominium  over  it,  for  she  had 
no  longer  the  full  right  to  dispose  of  the  property  as  she  pleased.  Trop.  Hyp. 
No.  386 ;  C.  C.  3245, 2007  ;  0.  P.  42  and  61.  What  of  property  or  ownership 
she  had  lost,  the  Citizens'  Bank  had  acquired.  Now,  as  a  consequence,  at  the 
time  the  defendant  lent  the  money  to  pay  the  debt,  the  plaintiff  was  not  the 
absolute  owner  of  the  property.  The  defendant  saw  the  money  applied  to  the 
payment  of  the  debt  of  the  Citizens'  Bank,  by  means  of  which  the  right  of 
that  bank  to  the  property  was  extinguished,  and  the  right  which  the  bank  had 
held,  reinvested  in  the  plaintiff.  There  had  then  been  a  substantial  reinvest* 
ing  of  her  dotal  funds,  obtained  on  the  mortgage  to  defendant,  to  the  extent 
of  the  debt  of  the  Citizens'  Bank.  It  is  true  it  was  not  invested  in  another 
immovable^  but  it  was  invested  in  another  real  action,  constituting  a  part  of 
the  dominium  in  the  immovable.  C.  P.  61.  Why,  therefore,  is  it  not  as  much 
within  the  spirit  of  the  marriage  contract,  as  would  be  the  case  if  the  wife 
had  been  the  owner  of  the  property  constituted  in  dower  to  the  extent,  say, 
of  seven-eighths,  and  had  mortgaged  the  seven-eighths  in  order  to  invest  the 
proceeds  in  the  purchase  of  the  outstanding  onc'^ighth  ?  Or,  being  the  owner 
of  the  naked  property,  had  mortgaged  it  to  buy  in  the  usufruct  ?  This  would 
not  literally  be  a  reinvestment  in  another  immovable,  but  it  seems  to  me, 
would  be  a  substantial  compliance  with  the  contract^  and  I  am  inclined  to 
think  that  there  was  Uie  like  compliance  in  the  acquisition  to  the  plaintiff  of 
the  mortgage  of  the  Citizens'  Bank. 

It  may  moreover  be  remarked,  that  the  debt  of  the  Citizens'  Bank  author- 
ized that  institution  to  seize  and  sell  the  property  mortgaged  in  the  hands  of 
the  plaintiff.  By  Article  2341  of  the  Civil  Code,  that  debt  being  equivalent 
to  a  debt  of  a  certain  date  anterior  to  the  marriage,  it  was  in  the  power  of  the 
Judge  to  authorize  the  sale  not  only  of  the  property  mortgaged,  but  any  other 
dotal  property  for  the  payment  of  the  debt  The  debt  to  the  Citizens'  Bank 
being,  therefore,  so  absolute,  it  is  against  natural  equity  that  these  parties 
should  be  permitted  to  enrich  themselves  by  its  extinguishment  at  the  expenso 
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BnoirauBT      of  the  defendant,  imd  thus  derive  their  means  of  living,  during  the  marriage, 
Lakata.        from  a  house  which  the  defendant's  money  has  partially  paid  for,  and  which  is 
thus  protected  from  the  pursuit  of  the  creditors  of  these  parties. 

Holding  these  views,  I  am  not  prepared  to  assent  to  the  decree  in  this  case, 
80  far  as  the  same  declares  the  mortgage  null,  for  the  money  which  was  used 
in  the  payment  of  the  debt  of  the  Citizens'  Bank. 

Buchanan,  J.  dissenting.  The  object  of  this  action  is  to  annul  a  mortgage 
given  by  a  married  woman,  and  a  Sheritf  *8  sale  of  the  mortgaged  property. 

The  mortgage  has  been  foreclosed  by  legal  process,  after  notice  of  the  debtor 
and  strict  compliance  with  all  the  forms  of  law.  It  is  not  alleged,  that  the  de- 
fendant was  guilty  of  fraud  or  ill  practice  in  these  proceedings,  nor  that  they 
were  in  any  respect  irregular. 

But  the  plaintiff,  Mrs  Belou^uet^  rests  her  action  upon  the  following  grounds : 

1st.  That  no  part  of  the  money  for  the  loan  of  which  the  mortgage  was  given 
ever  enured  to  the  benefit  of  the  mortgagor. 

2d.  That  the  property  mortgaged,  being  dotal,  was  not  susceptible  of  mort- 
gage. 

The  mortgage  recites,  that  the  loan  is  made  to  Mrs,  Belouguet^  "  in  order  to 
enable  her  to  yay  certain  mortgage  dehts^  due  to  the  Citizens^  Bank  and  to  J. 
A.  Diirel^  as  also  certain  other  debts  contracted  by  her  for  her  oxen  use  and 
henejity  A  mortgage  certificate  of  even  date  with,  and  recited  at  full  length 
in  the  mortgage,  shows  the  property  to  be  encumbered  with  a  mortgage  in 
favor  of  J.  A.  Bur  el,  to  secure  the  payment  of  a  note  of  twenty-five  hundred 
dollars,  maturing  the  very  day  of  the  mortgage  now  under  consideration, 
(January,  4th,  1854,)  ''^ which  note^^  says  the  act,  ^^wasjmid  thi^  day  by  said  ■ 
Faures  unto  said  Durel^  as  the  said  Mrs.  Belouguet  hereby  achwtrledgesy  The 
contradiction  between  these  solemn  declarations  of  Mrs.  Belouguet,  when  bor- 
rowing defendant's  money,  and  the  equally  solemn  declarations  of  her  petition 
in  this  action  to  defeat  her  security  for  the  loan,  presents  one  of  those  immoral 
spectacles  which  elicited  the  animadversion  of  the  Supreme  Court  of  the  United 
States  in  the  case  ot  Beinv,  Heath,  a  Louisiana  contract,  reported  in  6th  How. 
U.  S.  Reports.  After  reviewing  the  Louisiana  decisions,  in  connection  with 
the  Gist  law  of  Toro,  and  with  the  Articles  2412  of  the  Louisiana  Code,  Mr. 
Justice  McLean,  as  the  organ  of  the  court,  proceeds  to  say:  "But  there  is 
another  view  arising  from  the  facts  of  this  case,  which  will  be  now  considered. 
It  is  a  principle  in  chancery,  that  he  who  asks  relief  must  have  acted  in  good 
faith.  The  equitable  powers  of  this  court  can  never  be  exerted  in  behalf 
of  one  who  has  acted  fraudulently,  or  who,  by  deceit  or  any  unfair  means  has 
gained  an  advantage.  To  aid  a  party  in  such  a  case  would  make  this  court 
the  abettor  of  iniquity.  And  we  suppose,  that  this  principle  applies  to  the 
case  under  consideration.  A  feme  corert,  acting  on  her  own  responsibility, 
under  the  liberal  provisions  of  the  Louisiana  law,  may  act  fraudulently,  deceit- 
fully or  inequitably,  so  as  to 'deprive  her  of  any  claim  for  relief.  This  results 
from  the  capacity  to  make  contracts,  with  which  the  law  invests  her.  Heathy 
the  agent,  as  has  already  been  said,  acted  in  good  faith.  He  proceeded  de- 
liberately, under  legal  advice,  and  there  is  no  ground  to  charge  him  with 
unfairness  or  collusion  against  Mrs.  Be  in.  Assurances  were  made  to  him,  in 
the  presence  of  his  counsel,  by  Bein,  acting  in  behalf  of  his  wife,  that  the  loan 
was  for  her ;  that  it  was  bona  fide  and  without  any  concealment.     Resting 
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upon  these  and  other  assurances,  the  contract  of  loan  was  made,  the  mortgage      bblououvt 

was  executed  by  Mrs.  Bein^  and  the  money  paid  to  her,  under  the  direction       Lajiata. 

and  sanction  of  his  counsel.     Now  if  these  representations  were  false,  and 

and  Heath  was  thereby  induced  to  part  with  the  money,  can  the  complainant 

have  a  standing  in  equity  ?    such  a  proceeding  would  be  fatal,  it  is  supposed, 

under  the  law  of  Toro.    For  if  it  were  admitted,  that  to  make  the  law  binding 

on  the  wife,  it  must  be  proved  to  have  inured  to  her  use ;  yet,  if  through  the 

fraudulent  intervention  of  the  husband,  she  negotiated  the  loan,  giving  to  it 

her  special  sanction,  equity  would  not  relieve  her.     A  doctrine  contrary  to  this 

would  enable  the  wife  to  practice  the  grossest  frauds  with  impunity.     In  the 

repeal  of  the  law  of  Toro,  and  in  substituting  in  its  place  Article  2412,  the 

Legislature  gave  the  most  unequivocal  evidence  against  the  policy  of  that  part 

of  the  repealed  law  which  required  proof  to  charge  the  wife,  that  the  money 

borrowed  was  applied  to  her  use.     But  in  affirming  the  decree  of  the  Circuit 

Court,  we  place  our  opinion  upon  the  unconscientious  acts  of  the  wife." 

The  case  before  us  is  much  stronger  for  defendant,  in  the  equitable  view  of 
the  above  quotation ;  for  in  Mrs.  BeirCs  case,  the  representations  of  the  loan 
being  for  her  use,  were  made  by  her  husband  in  negotiations  preceding  the 
loan ;  whereas  here,  those  representations  are  made  by  both  the  husband  and 
the  wife  in  the  authentic  act  of  mortgage  itself  with  specifications  of  the  par- 
ticular debts  of  the  wife  which  the  loan  is  to  be  used  to  discharge.  Since  the 
case  of  Bein  v.  Heathy  I  take  it  there  can  be  no  doubt  that  any  creditor,  who 
in  the  quality  of  alien,  or  of  citizen  of  another  State,  would  be  entitled  to  rc< 
move  a  suit  like  the  present  instituted  against  him  fV>om  the  State  Court  into 
the  Federal  Court,  would  bo  sure  of  a  judgment.  The  married  woman  would 
not  be  allowed,  in  that  court,  to  gainsay  her  declarations  in  the  act  of  mort' 
gage,  that  the  money  loaned  was  for  her  own  use,  and  if  this  be  the  juris- 
prudence of  the  Supreme  Court  of  the  United  States,  the  very  serious  question 
arises,  whether  there  shall  be  one  law  in  Louisiana  for  alien  creditors  of  mar- 
ried women,  and  another,  less  favorable  for  creditors  who  are  citizens  of  the 
State :  whether  the  married  woman  is  bound  by  her  contract  with  the  former, 
while  she  is  at  liberty  to  repudiate  her  contract  with  the  latter.  Such  a  state 
of  things  would  be  as  unjust  towards  our  own  citizens  as  it  would  be  anom« 
alous.  I  am  in  favor  of  making  our  doctrine  conform  to  that  of  the  case  of 
Heath  V.  Bein.  Our  predecessors  quoted,  with  approbation  in  the  case  of 
Helitig  v  West^  in  2  An.,  the  language  of  UlfVisia :  Deciplentibua  mulUribus 
Knatvs  eonsuUum  avxilio  non  est.  Injirmitas  faminarum^  nan  calliditas,  aux- 
ilium  meruit. 

But  in  the  present  case,  besides  the  declarations  of  the  act  of  mortgage,  it 
has  been  proved  by  three  witnesses  that  the  following  debts  of  Mrs.  Belougust 
were  paid  with  the  money  borrowed  from  defendant : 

IsL  A  note  of  Mrs.  Belmiguet  in  favor  of  J.  A.  JDurel,  secured 
by  a  prior  mortgage  on  this  property,  for $2,600 

2d.  Her  bond  to  the  Citizens'  Bank  for  a  stock  loan  upon  the 
mortgaged  property 8,611 

8d.  Taxes  on  the  property 63 

It  is  also  found  by  one  witness,  and  by  checks  payable  to  Mrs. 
Behugjeet  and  by  her  endorsed,  that  there  was  paid  by 
defendant  into  her  own  hands 3,074 

Making  a  total,  disbursed  by  defendant,  either  to  Mrs.  Belou- 
guet  personally,  or  for  her  use,  of $9,248 
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Bbiotodw  The  evidence  also  shows,  that  Mr».  Behuguet  was  engaged  in  oommercial 
Lakata,  business  in  her  own  name  at  the  date  of  the  mortgage,  and  that  she  made  a 
eemo  honorum  some  eleven  months  after  that  date,  and  about  four  months 
before  the  institution  of  this  suit  Her  note  for  $2,500  to  Dursl,  must,  there- 
fore, have  been  protested,  to  the  ruin  of  her  commercial  credit,  had  she  not 
obtained  the  loan  from  defendant ;  which  thus  postponed,  although  it  did  not 
finally  prevent,  her  bankruptcy. 

The  counsel  of  plaintiff,  in  view  of  these  facts,  abandons  in  this  court  the 
ground  of  want  of  consideration  for  the  notes  of  Mrs.  Belongviet,  secured  by 
this  mortgage ;  admits  that  defendant  might  have  a  personal  action  against 
her ;  but  insists  that  the  mortgage  is  void,  as  having  been  effected  upon  dotal 
property.  Upon  this  ground,  the  record  displays,  to  my  mind,  a  deception 
practised  by  the  plaintiffs,  which  ought  to  deprive  them  of  the  remedy  in- 
voked. 

In  the  act  of  mortgage,  immediately  following  the  description  of  the  property 
mortg-aged,  is  this  enunciation  of  the  mortgagor's  title  :  "^  which  property  belongs 
to  said  Mrs.  lielouguet^  for  hanlng  heen  hequoathed  to  her  by  Mrs.  Marie  Gabriel 
Eugenie  Peyroux^  widow  by  first  marriage  of  Fierre  Desislet^  and  by  second 
marriage  of  Louis  Lenoix,  as  will  appear  by  an  act  ofdelicery  ofsaidjfroperfy, 
passed  before  Louis  T.  Caire^  late  Notary  Public  in  this  oity^  on  the  thirtieth 
of  December,  183G." 

There  is  not  the  slightest  intimation,  cither  in  the  act  of  mortgage  or  in  tho 
act  of  delivery,  therein  referred  to,  that  the  property  thus  acquired  by  inheri- 
tance by  Mrs  Belouguet  during  her  marriage  was  dotal.     Without  further  ex- 
planation, the  language  of  the  act  in  this  place  would  strike  any  law^-er  as 
describing  a  paraphernal  or  extra-dotal  estate,  of  which  the  wife  has  the  ad- 
ministration, and  which  she  may,  consequently,  mortgage.     C.  C,  2360,  2361, 
Other  recitals  in  the  mortgage  would  confirm  this  hnpression,  by  showing 
that  Mrs.  Belouguet  had  already  granted  several  special  mortgages  upon  this 
very  same  property.     It  is  only  when  the  first  mortgage  note  held  by  defend- 
ant falls  due,  and  the  property  is  seized,  that  defendant  is  informed,  by  a  docu- 
ment annexed  to  the  petition  in  this  suit,  that  Mrs.  Belouguet  had  constituted 
as  part  of  her  dowry  in  a  marriage  contract  made  three  years  before  her  acqui- 
sition of  this  property  :  "  tous  tes  biens  qui  pourront  lui  echoir  par  suecessi4>n 
ou  par  donation,  d,  Vexception  des  e^claves.^*    The  dotal  character  given  to 
future  acquisitions  by  the  marriage  contract  was  evidently  material,  and  should 
have  been  communicated  to  the  mortgagee.     It  was  the  duty  of  the  mort- 
gagor to  give  the  morgagee  all  the  information  requisite  to  a  proper  under- 
standing   of  the  security  upon  which   he    was  lending    his  money.     The 
concealment  of  this  material  fact  in  the  act  of  mortgage  is  an  example  of  the 
suppressio  veri,  which  amounts  to  fraud,  entirely  within  the  definition  and 
rules  contained  in  Article  1841  of  the  Code.     But  can  such  suppressio  v&ri  be 
invoked  as  a  means  of  annulling  the  contract  by  the  party  who  has  practiced 
the  concealment  ?    The  Article  1875  answers  the  question.     *' Engagements 
made  through  error,  violence,  fraud  or  menace,  are  not  absolutely  null,  but 
are  violable  by  the  parties  who  have  contracted  und^r  the  influence  of  such  error  y 
fraud,  violence  or  menace,  or  by  the  representations  of  such  parties.'''* 

It  appears  to  me  evident,  that  even  if  we  allow  Mrs.  Belouguet  to  take  ad- 
vantage of  her  concealment  of  the  dotal  character  of  the  property  mortgaged. 
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we  cannot,  consistently  with  principle,  and  with  our  own  decisions,  allow  her 
to  do  60,  without  reserving  in  our  judgment  the  obligation  to  reimburse  to  de*       Lmmixju 
fendant  the  amount  expended  by  him  on  her  account,  on  the  faith  of  this  mort- 
gage, as  above  stated.     Dearmond  v.  Courtney ^  12  An. 

In  discharging  incumbrances  on  ifr«.  BeUugueVs  property,  the  defendant 
has  acted  as  the  special  mandatary  of  that  lady ;  and  she  is  bound  in  law  to 
reimburse  him  what  he  has  thus  expended.  C.  C,  2991.  By  the  act,  and 
vith  the  money  of  defendant  Mrs,  Belougtusfs  property  has  been  disencumbered. 
She  should  not  be  allowed  to  enrich  herself  at  his  expense.  It  is  even  admitted 
in  argument,  that  the  Giti7<ens'  Bank  mortgage  was  valid,  although  the  property 
was  dotal  See  the  25th  section  of  the  charter  of  the  bank ;  Acts  of  1838, 190. 
But  it  is  said  this  cannot  avail  the  defendant,  because  there  has  been  no  sub- 
rogation of  the  rights  of  the  bank  in  favor  of  the  defendant,  either  conventional 
or  legal. 

By  Article  2156  of  the  Code,  paragraph  2,  there  is  a  conventional  subroga- 
tion when  the  debtor  borrows  a  sum  of  money  for  the  purpose  of  paying  his 
debts,  and  intending  to  subrogate  the  lender  in  the  rights  of  the  creditor.  The 
subsequent  portion  of  the  paragraph,  which  enacts  that  there  should  be  a 
notarial  receipt  showing  that  the  payment  has  been  made  with  the  funds  fur- 
nished for  that  purpose  by  the  new  creditor,  has,  in  my  opinion,  no  application 
to  this  case ;  being  intended  as  a  rule  of  evidence  in  contests  among  creditors. 
As  against  the  debtor,  the  enunciations  of  the  act  of  loan  are  equivalent  to  the 
notarial  receipt  It  does  not  lie  in  the  mouth  of  these  plaintiffs  to  dispute  the 
application  of  the  money  borrowed  from  defendant  to  the  payment  of  ante- 
cedent mortgages. 

The  husband  of  Mrs.  Behuguet  is  a  party  plaintiff,  not  only  for  the  purpose 
of  assisting  his  wife  but  in  his  own  right  also,  claiming  the  revenues  of -the 
property  mortgaged  since  its  alienation  at  Sheriff's  sale,  on  the  ground  that 
the  husband  is  by  law  administrator  of  the  dotal  property — and  claiming,  for 
such  administration,  the  inalienability  as  for  the  dotal  property  itself.  This 
claim  is,  perhaps,  not  more  inequitable  than  the  claim  of  the  wife ;  but  it  seems 
to  me  to  have  less  foundation  in  law.  Indeed,  neither  law  nor  precedent  is 
referred  to  which  would  relieve  Mr.  Belouguet  from  his  contract :  for  he  was 
certainly  a  party  to  the  contract  of  loan  and  mortgage  which  led  to  the  judicial 
alienation  of  his  wife's  property. 

I  am  of  opinion,  that  the  judgment  should  be  reversed  as  to  plaintiff  Behu- 
guet ;  and  amended  as  to  Mrs.  Behuguet^  by  requiring  her  to  reimburse  to  de- 
fendant the  money  by  him  paid  to  her  and  for  her  benefit,  on  the  faith  of  the 
mortgage  of  the  4th  January,  1854. 


C  Roselius^  for  a  re-hearing: 

The  appellant  respectfully  petitions  for  a  re-hearing,  and  begs  leave  to  sub- 
mit the  following  observations  in  support  of  his  application : 

In  the  opinion  delivered  by  the  majority  of  the  court,  it  is  observed  :  "We 
tbink  it  sufficiently  established  by  affirmative  proof,  that  the  portion  of  the 
money  loaned,  which  went  to  pay  the  debt  of  $3,611  20,  due  to  the  Citizens' 
Bank,  enured  to  her  benefit^'  Hence,  it  is  clear  that  the  attitude,  in  which 
the  plaintiff  stands  before  this  honorable  court,  is  this :  she  alleges  that  she 
has  executed  a  special  mortgage  on  her  dotal  property,  on  the  faith  of  w 
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BBLououn  the  defendant  has  lent  her  $11,588  86,  and  she  exhibits  at  the  same  time, 
LiMATA.  $3,611  20  of  the  money  thus  obtained,  as  still  in  her  hands,  (for  that  sum  hav- 
ing been  paid  for  her  benefit,  must  be  considered,  so  far  as  the  decision  of  this 
question  is  concerned,  in  the  same  light  as  if  she  still  retained  it,)  and  she 
asks  the  court  to  rescind  the  contract  of  mortgage,  but  to  permit  her  to  keep 
the  defendant's  money.  Is  a  demand  so  shockingly  iniquitous  and  so  outra- 
geously unjust,  sanctioned  by  the  laws  of  Louisiana?  Surely,  before  this 
question  is  finally  answered  in  the  aflBrmative,  this  honorable  court  will 
pause. 

I.  Your  Honors  say,  "  that  the  appell  ant  has  apparent  reason  to  complain  o 
the  hardship  of  the  case,  so  far  at  least,  as  relates  to  that  portion  of  the  loan, 
which  went  to  extinguish  a  valid  mortgage  upon  Mrs.  BeUougueVs  property  in 
favor  of  the  Citizens'  Bank."  I  am  aware  that  the  hardship  of  a  case  affords 
no  argument  for  disregarding  the  stem  rules  of  law;  and  I  therefore  do  not 
urge  it  upon  the  consideration  of  the  court ;  but  I  humbly  submit  that  the 
rules  of  law  applicable  to  the  subject  do  not  give  the  slightest  countenance  to 
the  unjust  pretensions  of  the  plaintiff;  **♦*♦*♦***** 

Conceding  that  dotal  property  is  not  susceptible  of  being  mortgaged,  or  is 
to  be  viewed  as  extra  commercium,  during  the  marriage,  it  does  by  no  means 
follow,  that  the  contract  of  mortgage  can  be  annulled  or  rescinded,  without 
compelling  the  plaintiff  to  restore  the  money  which  she  has  received  in  conse- 
quence of  it,  and  which  she  either  still  retains  or  which  has  been  employed  to 
pay  a  debt  she  owed,  and  against  the  payment  of  which  she  had  no  defence. 
No  principle  of  law  is  better  settled  and  more  universally  recognized,  than  that, 
when  a  suit  like  the  present  is  brought  for  the  rescission  of  a  contract,  or  to 
obtain  a  restitutio  in  integrum,  the  parties  must  be  replaced  in  the  same  posi- 
tion which  they  occupied  before  the  contract  was  made.  It  is  true  that  when 
the  ground  for  the  rescission  arises  from  want  of  capacity  in  one  of  the  parties, 
or  the  absence  of  a  thing  in  commercio  to  form  the  object  of  the  contract,  the 
obligation  of  restitution  is  limited  to  the  actual  benefit  or  advantage  derived 
from  the  transaction,  and  has  its  source  or  origin  not  in  the  contract  itself^  but 
in  the  direct  and  immediate  operation  of  equity  and  law,  which  will  not  permit 
one  person  to  enrich  himself  at  the  expense  of  another.  This  is  only  the  appli- 
cation of  the  great  principle,  that  it  is  the  primary  and  paramount  province  of 
the  law  to  protect  and  vindicate  legal  rights — not  to  encourage  spoliation.  It  is 
hardly  necessary  to  refer  to  authorities  in  support  of  principles  so  elementary 
and  fundamental.  Our  Code  is  replete  with  textual  provisions  in  which  the 
rule  is  enumerated  in  express  terms.     Articles  1784-5-6-7,  C.  C. 

Art  1784.  "  Besides  the  general  incapacity,  which  persons  of  certain  descrip- 
tions are  under,  there  are  others  applicable  only  to  certain  contracts,  either  in 
relation  to  the  parties,  such  as  a  husband  and  wife,  tutor  and  ward,  whose  con- 
tracts with  each  other  are  forbidden ;  or  in  relation  to  the  subject  of  the  contract, 
such  as  purchases,  by  the  administrator,  of  any  part  of  the  estate  which  is 
committed  to  his  charge,  and  the  incapacity  of  the  wife,  even  with  the  assent 
of  the  husband,  to  alienate  her  dotal  property,  or  to  become  security  for  his 
debts.  These  take  place  only  in  the  cases  especially  provided  by  law,  under 
different  titles  of  this  Code." 

Art  1785.  "  The  persons  who  have  treated  with  a  minor,  the  person  inter- 
dicted, or  of  insane  mind,  or  with  a  married  woman,  cannot  plead  the  nullity 
of  the  agreement,  if  it  is  sought  to  be  enforced  by  the  party  when  the  disa- 
bility shall  cease,  or  by  those  who  legally  administer  the  rights  of  such  person 
during  the  disability.  Even  a  contract  made  with  a  slave  may  be  enforced  by 
the  master  if  he  chooses  to  affirm  it  for  his  benefit" 

Art  1786.  "  If  the  contract  be  reciprocal  it  must  not  be  enforced  on  one 
side  only ;  and  if  the  minor,  or  other  incapacitated  person,  opposes  his  inca- 
pacity against  any  part  of  the  agreement,  the  whole  of  the  contract  is 
void.'' 

Art  1787.  "If,  in  a  contract  with  an  incapacitated  person,  or  in  a  contract 
void  for  want  of  form,  entered  into  with  any  one  for  the  benefit  Of  such  inca- 
pacitated person,  any  consideration  be  paid  or  given,  and  the  contract  be  after- 
wards invalidated  on  account  of  such  incapacity  or  want  of  form,  the  considera- 
tion so  paid  or  given,  must  be  restored,  if  it  was  applied  to  the  necessary  use 
or  benefit  of  the  incapacitated  person." 

Art.  2226.  *'  When  minors,  persons  under  interdiction  or  married  women 
are  admitted,  in  these  qualities,  to  the  benefit  of  restitution  against  their  engage- 
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ments,  the  reimbursement  of  what  may  have  been  paid  in  consequence  of  those      Buxwguit 
engagements  during  minority,  interdiction  or  marriage,  cannot  be  required  of       lasati, 
them,  unless  it  be  proved  that  what  was  paid  accrued  to  their  benefit." 

Art  1312  of  the  Napoleon  Code  is  literally  the  same  as  Art.  2226  of  our 
own  Code. 

4  Marcade,  p.  675,  No.  901. — "L'effet  de  la  nullity  ou  de  la  rescision,  pro- 
noDc6e  par  le  juge,  est  d*an6antir  Tacte  qui  en  est  Tobjet,  de  le  rendre  legale- 
ment  non  avenu,  et  de  remettre  par  consequent  les  choscs  en  T^tat  oil  elles 
etaient  avant  Taccomplissement  de  cet  acte. 

"  II  suit  de  U,  que  Tannulation  ou  la  rescision  met  les  parties  dans  la  n6ces- 
site  de  restituer  tout  ce  qu*elles  ont  pu  recevoir  en  vertu  de  Facte  annul6  ou 
resciude.  Mais  ce  principe,  qui  s'appliquc  rigoureusement  aux  majeurs  capa- 
bles,  re^oit  exception,  d'apres  notre  article,  pour  les  mineiu's,  les  interdits  et 
les  femmes  mariees.  Ccux-ci  ne  sont  tenus  de  restituer  ce  qu'ils  ont  re^u  que 
dans  les  limitos  dans  lesqucUes  ils  se  sont  enrichis  ;  et  c^est  k  celui  qui  Icur 
demande  la  restitution  k  prouver  qu'ils  ont  profits  de  la  chose.'*  2  Mourlon, 
p.  675.     12  Duranton,  Nos.  561-2. 

In  the  case  of  Tippet  and  ITusband  v.  Jett^  3  R.  R.,  p.  316,  the  Supreme 
Court  said : 

**  It  is  a  general  rule  in  all  actions  of  rescission,  that  the  party  seeking  relief 
must  offer  to  restore  his  adversary  to  the  situation  he  was  in  before  the  con- 
tract    He  who  seeks  equity  must  do  equity." 

So  in  the  case  of  Wahhn  v.  the  City  Bank  of  Neio  OrleaiiS^  2  R.  R,  p.  179, 
the  Supreme  Court  uses  the  following  emphatic  language : 

"  It  is. quite  manifest  that  there  can  be  no  rescission  of  a  contract,  without 
placing  the  parties  in  the  situation  they  were  in  before  the  contract  was 
entered  into.  It  would  be  absurd  to  rescind  a  sale,  for  example,  without 
restoring  the  price.  This  principle  has  been  often  recognized  by  this  court,  in 
relation  to  one  class  of  actions  of  rescission,  perhaps  the  most  frequent  in  our 
courts,  to  wit :  those  of  redhibition.  The  word  itself  implies,  the  replacing  of 
the  parties  in  the  position  they  were  in  before  the  contract.  It  is  now  settled 
in  this  court,  that  such  an  action  cannot  be  maintained  without  an  ofibr  to 
make  restitution." 

Indeed,  as  before  stated,  the  rule  is  elementary,  and  is  laid  down  in  every 
book  treating  on  the  subject  I  deem  it,  therefore,  needless,  to  multiply  au- 
thorities, especially  as  our  own  Code  provides  for  the  very  case  now  before  tho 
court  in  Articles  1784  and  1787;  for  the  judgment  pronounced  by  the  majority 
of  the  court  is  in  direct  violation  of  the  express  and  imperative  rules  laid  down 
in  these  articles.  For  this  reason  alone,  I  am  sure,  the  court  will  not  hesitate 
to  grant  a  re-hearing. 

II.  There  is  another  reason  why  the  present  application  should  be  granted. 
In  alluding  to  the  Tuirdship  of  the  case,  the  court  observes :  **  But  he  might 
have  taken  a  subrogation  to  the  mortgage  rights  of  the  bank,  and  did  not  We 
cannot  cure  the  effects  of  his  laches  ;  nor  can  the  hardship  of  a  case,  nor  even 
the  bad  faith  of  a  person  laboring  under  a  legal  incapacity,  have  the  effect  to 
give  validity  to  an  act  void  in  law."  With  all  due  deference  and  respect,  I  am 
bound  to  say,  that  this  sentence  contains  two  palpable  errors.  First,  it  is  ob- 
vious that  there  was  no  necessity  of  taking  a  conventional  subrogation,  because, 
by  paying  the  Citizens'  Bank  its  superior  mortgage  claim,  the  defendant,  who 
had  an  inferior  mortgage,  was  legally  subrogated  to  that  of  the  bank.  On  this 
subject  the  Code  is  clear  and  explicit,  Art  2167,  §  1 ;  and,  in  the  second  place, 
the  proposition  has  never  before  been  laid  down  so  broadly  and  unqualifiedly 
a.s  your  Honors  have  done,  that  an  incapable  person  cannot  bind  himself  by  his 
bad  iiuth.  An  examination  of  the  subject,  I  am  certain,  will  satisfy  the  court 
that  the  doctrine  here  enunciated  is  stated  much  too  broadly.  The  true  prin- 
ciple is  developed  by  Marcad6,  with  his  characteristic  strength  and  clearness ; 
he  says  in  his  commentary  on  the  1307th  Article  of  the  Napoleon  Code,  corres- 
ponding with  Article  2221  of  our  Code : 

^*  Nos  anciens  auteurs  avaient  dej4  fait  observer  que  la  circonstance  qu'un 
mineur  s'^t  tout  simplement  declar6  majeur,  sans  donner  aucune  preuve  k 
Fappui  de  son  affirmation,  ne  pouvait  pas  faire  obstacle  a  sa  restitution,  attendu 
qu'il  est  bien  fiicile  k  celui  qui  traite  avec  un  mineur,  de  ne  pas  se  contenter  de 
cette  declaration,  et  qu'une  telle  clause,  si  on  lui  donnait  Teifet  d'empecher  la 
rescision,  deviendrait  de  style  dans  toutes  les  conventions.     Mais  on  a  toujours 
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BMLouQun      ^te  d'accord  pour  reconnaitre  que  le  droit  de  faire  rescinder  s^^vanouirait  si  lo 

LiKATA.        mineur,  au  lieu  de  faire  sculcment  k  cet  6gard  une  declaration  pure  et  simple, 

arrivait  k  tromper  Tautre  partie  sur  son  age  par  des  manoeuvres  fraudulcuses, 

parexemple,  en  presentant  un  faux  acte  de  naissanco.  (Pothier,  locoit;  Domat^ 

part  1,  liv.  4,  tit  6,  sec.  2,  No.  7.) 

**  La  raison  dit  assez,  et  il  a  d'ailleurs  M  formellement  declare  au  Corps 
L^gislatif  et  au  Trihunat,  qu'il  en  serait  de  m^me  sous  le  Code."  (Fenet, 
T.  XIII,  p.  289  et  373.)" 

Pothier,  the  real  author  of  the  Napoleon  as  well  as  the  Louisiana  Code,  holds 
the  same  doctrine : 

"  Par  lo  droit  romain,  les  mineurs  qui,  en  contractant,  avaient  par  mensonge 
persuade  a  cclui  avec  qui  ils  contractaient,  quHls  ^taient  majeurs,  n^etaient  pas 
restituahles  contre  cet  acte.     L.  2,  CotL  si  minor  se  majorem  dixerit, 

**  Nous  ne  suivons  pas  cette  disposition  de  droit,  parce  qu'ellc  ouvre  une 
voie  d*61uder  la  restitution  en  entier.  Ceux  qui  contracteraient  avec  des  mi- 
neurs feraient  inserer  dans  I'acte  qu'ils  se  sont  dits  majeurs,  et  diraient  tou- 
jours  que  le  mineur  les  a  trompes,  quoique  souvent  ce  serait  plutot  un  artifice 
pratique  de  leur  part,  que  de  celle  du  mineur ;  c'est  pourquoi,  dans  notro  juris- 
prudence, on  n'a  point  egard  k  la  feusse  6nonciation  de  majority  pour  exclure 
les  mineurs  de  la  restitution ;  c'est  k  celui  qui  contracte  avec  le  mineur  k  sMn- 
former  de  son  &ge :  qui  cum  alio  contrahU  vet  est^  vel  debet  esse  nan  igiiarus 
condltionis  ejiis.     L.  19,  ff.  d^  reg.  jyr. 

"  II  en  serait  autrement  si  un  mineur,  pour  se  faire  croire  majeur,  avait  rap- 
ports un  faux  acte  do  haptdmc ;  il  est  evident  que,  alors,  il  serait  indigne  de 
la  restitution,  conformement  k  la  loi  3,  codj  si  minor^  etc.  Procedure  Civile, 
Part  5,  Chap.  8,  Art,  2. 

Legardeur^  in  answer  to  the  petition  for  a  re-hearing : 

T.  The  learned  counsel  for  the  defendant  says :  "  Conceding  that  dotal 
property  is  not  susceptible  of  being  mortgaged,  it  docs  by  no  means  follow 
that  the  contract  of  mortgage  can  be  annulled  or  rescinded,  without  compel- 
ling the  wife  to  restore  the  money  which  she  has  received  in  consequence  of  it, 
and  which  she  cither  still  retains  or  which  has  been  employed  to  pay  a  debt 
she  owed  and  against  the  payment  of  which  she  had  no  defence." 

If  the  learned  counsel  means  simply  that  the  holder  of  the  annulled  mortgage 
has  a  right  of  action  and  may  obtain  a  judgment  in  personam  against  the  wife, 
for  the  portion  of  the  money  lent,  which  is  affirmatively  shown  to  have  enured 
to  her  benefit,  I  accede  to  his  proposition.  But  I  dissent  from  it,  nay,  proclaim 
it  to  be  wholly  untenable,  if  he  means  that,  unless  or  until  the  wife  restores 
that  portion  of  the  loan  which  has  enured  to  her  benefit,  the  mortgage  must 
be  held  valid. 

The  law  which  prohibits  the  alienation  of  dotal  property  is  a  law  of  public 
order.  Dotium  causa  semper  et  nbique  prcecipua  est ;  nam  et  publice  interest 
DOTES  MULiERiBUs  coNSERVARi.  Any  alienation  made  in  violation  of  it  is  an 
absolute  nullity  which  can,  by  no  means  or  possibility,  be  cured,  so  long  as 
the  property  remains  dotal.  Whence  it  follows,  as  an  iioevitable  consequence, 
that  the  court  had  no  right,  power  or  authority  to  recognize  and  give  effect  to 
a  contract  of  mortgage  made  in  violation  of  that  law.  And  yet,  in  this  case, 
the  court  is  called  upon  to  do  indirectly  what  it  has  no  power  to  do  directly^ 
that  is,  to  declare  valid,  a  mortgage  made  in  violation  of  that  law.  For  no 
sensible  man  will  deny  that  the  refusal  to  annul  a  mortgage,  or  the  affirmance 
of  it  until  a  certain  contingency  has  happened,  which  may  never  happen,  is 
virtually  to  recognize,  make  valid  and  give  effect  to,  that  mortgage. 

This  view  of  the  case,  if  it  be  correct,  and  I  humbly  trust  it  is,  shows  at  once 
the  inapplicability  of  the  principles  invoked  by  the  learned  counsel  for  the 
defendant 

They  are  inapplicable  :  1st,  because  this  suit  is  brought,  not  for  the  rescis- 
sion of  the  main  or  principal  contract^  which  is  a  contract  of  loan,  but  simply 
for  th^  annulment  of  the  auxiliary  contract^  to  wit,  the  mortgage  granted  to 
secure  the  performance  of  the  principal  obligation ;  2dly,  and  because,  even 
admitting  the  mortgage  was  the  principal  contract,  and  it  clearly  is  not,  still 
the  rescission  of  it  could  neither  be  refused,  suspended  or  delayed  in  conse- 
quence of  the  plaintiflTs  neglect,  refusal  or  impossibility  to  restore  the  money 
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which  has  enured  to  her  benefit,  since  that  contract  was  made  in  violation  of     bklowicw 
a  law  of  public  order,  and  is,  therefore,  absolutely  n\i\\  and  void.  Labata. 

In  support  of  this  position,  I  respectfully  beg  leave  to  refer  the  court  to  the 
very  able  argument  of  Troplong  (in  the  4th  volume  of  his  Contrat  du  Mariage), 
on  the  action  of  the  husband  and  that  of  the  wife  for  the  revocation  of  the  sale 
of  dotal  property  not  declared  alienable  by  the  marriage  contract,  and  their 
respective  duties,  so  far  as  the  restoration  of  the  price  is  concerned.  He  says  : 
Not  3532.  "  Lo  mari  est  responsable  du  prix :  cette  r^le  d' equity  est  abso- 
lae.  Soit  que  Tacheteur  ait  connu  la  dotalite,  soit  qu'il  no  Tait  pas  connue,  le 
mari,  vendeur,  doit  restituer  le  prix ;  car,  perdre  la  chose  et  le  prtx  serait  une 
condition  trop  inique  pour  Vachetour.  La  bonne  foi  veut  que  le  mari  qui  a  fait 
la  vente,  soit  tenu  du  prix  qu'il  a  repu  par  suite  de  cette  vente. 

*^Et  ici,  nous  fcrons  uno  remarque  importante :  c'est  que  le  mari  est  tenu 
du  prix  lors  m6me  qu'il  n*a  fait  qu^intervenir  au  contrat  pour  autoriser  sa 
femme.'* 

No.  3o33.  "  Co  nVst  pas  k  dire  pourtant,  que  Tacheteur  ne  devra  relacher 
la  chose  qu^autant  que  le  mari  lui  aura  prdalablement  rendu  le  prix.  La  resti> 
tution  de  la  diose  dotale  ne  subit  pas  de  condition.  II  &ut,  avant  tout,  que  le 
bien  dotal  revienne  a  la  iamille :  Tacheteur  fera  ensuite  valoir,  commc  il  Ten- 
tendra,  sur  les  biens  personnels  du  mari,  Tobligation  de  ce  dernier  de  rendre 
le  prix ;  mais  le  bien  dotal  ne  doit  pas  etre  frappe  d'un  droit  de  retention  pour 
parrcnir  k  cette  restitution ;  il  est  lihre,  inalienable,  non  sujet  a  hypotheque  ni 
k  aucune  charge  rdelle.  II  ne  repond  pas  des  obligations  personncUes  du  mari. 
"  S'il  on  6tait  autrement,  la  revocation  de  Talienation  serait  illusoire.  Cette 
revocation  interesse  la  iamille ;  elle  se  lie  a  Tordre  public,  elle  est  placee  sous 
la  sauvegarde  de  la  loi :  des  exertions  de  garantie  n^en  doivent  pas  entraver 
la  marche. 

*^  Sans  aucnn  doute^  le  mari  est  d^biteur  du  prix ;  sans  aucnn  (k>ute,  il  doit 
rendre  ce  qull  a  re^u :  mais  c^est  la  une  obligation  pcrsonnelle  qui  peut  fairo 
Tobjct  d*une  c(»idamimtion  particuliere,  mais  qui  n'apporte  pas  d^ obstacle  au 
delaissement  des  biens.*' 

No.  3547.  "  II  suit  de  ce  que  nous  avons  dit  anx  Nos.  3542  et  3544,  que  la 
femme  qui  agit  en  revendication  de  son  bien  dotal  n'est  pas  n^cessarrement 
tenue,  comme  le  man,  de  la  restitution  du  prix  dc  vente.  Qu^elle  en  est  la 
laison  ?  C*est  que  le  mari  est  ccds6  avoir  prix  I'argent  tanqudm  potent ior  ; 
telle  est  la  presomption  constante  et  invariablement  admisc  par  les  auteurs  do- 
taux ;  Pretium  rei  dotalU  aliencrtce,  dit  Deluca,  prcE^umitur  ad  virum  perre- 
nis»e.  Quand  meme  il  serait  dit  que  le  prix  a  ^te  pay6  k  ello  et  au  marl,  la 
presomption  subsiste  toujours  centre  le  marl  N'oublions  pas  enfin  ce  que  dit 
Justinien  dans  la  Novelle  62,  §  2,  que  malgre  son  consentement^  la  femme  doiff 
6tre  indemne :  '^  Etn  consentiat  mvlier^  sit  omnino  indemnu :  Assurdment  elle 
ne  serait  pas  indemne,  si  elle  etait  obligee  de  payer  le  prix  de  la  chose  vendue.'* 
No.  3447.  "  Toutefois,  s'il  etait  prouve  que  la  femme  a  profite  du  prix,  on 
exigerait  d'elle  la  restitution  de  ce  prix :  nul  ne  doit  s'enrichir  aux  depens 
d'autrui. 

"  Non  pas  que  Vobligation  de  rendre  le  prix  arr^te  Taction  en  revendication 
(Supra  No.  8533);  mais  en  rendant  la  chose,  Tacheteur  conserve  centre  la 
femme  une  action  pour  se  faire  payer  par  elle  de  ce  qui  a  toume  a  son  profit." 
No.  3549.  "  Remarquons  que  c*est  a  I'acheteur  a  prouver  que  la  femme  a 
profite  du  prix ;  ce  qui  ne  se  presume  pas.  Pour  faire  cette  preuve,  il  ne  suflS- 
rait  pas  de  dire  que  Sargent  a  ete  verse  dans  te  manage,  qu'tt  a  servi  k  entre- 
tenir  la  femme,  qu'il  a  ete  employe  k  payer  ses  dettes :  tous  ces  eroplois  sont 
irreguliers ;  la  dot  n'est  pas  laite  pour  que  le  capital  perisse  dans  de  telles  des- 
tinations." 

It  is  therefore  plain,  that  the  obligation  under  which  the  plaintiff  in  this 
case  may  be,  to  restore  any  portion  of  the  money  which,  in  the  opinion  of  the 
court,  may  have  enured  to  her  benefit,  does  not  authorize  the  court  to  refuse  or 
delay  the  annulment  of  the  mortgage.  The  creditor  may  have  the  right  to  sue 
her  for  the  restcaration  of  the  nxniey  which  has  enured  to  her  benefit.  It  may 
be  the  duty  of  your  Honors  to  reserve  his  right  of  action  against  her.  But  the 
mortgage  must  be  annulled.  For,  in  the  language  of  Troplong,  **  Le  bien  dotal 
ne  doit  pas  etre  frappe  d'un  droit  de  retention  pour  parvenir  a  cette  restitu- 
tion :  il  est  libre,  inalienable,  non  sujet  k  hypotheque,  ni  k  aucnne  charge 
reelle.     S'il  en  etait  autrement,  la  revocation  do  Talienation  serait  illusoire ;  et 


14  SUPREME  COURT  OP  LOUISIANA, 


BiLOVOVR 


cette  revocation  intdresse  la  famillo ;  die  se  lie  4  Tordre  public ;  elle  est  placee 
Lahata.       sous  la  sauve-garde  de  la  loL" 

II.  The  learned  counsel  next  contends  that  there  was  no  necessity  of  taking 
a  conventional  subrogation,  because,  by  paying  the  Citizens'  Bank  its  superior 
mortgage  claim,  the  defendant,  who  had  an  inferior  mortgage,  was  legally  sub- 
rogated to  that  of  the  bank. 

This  proposition  rests  upon  two  assumptions :  1st,  that  the  defendant  paid 
the  mortgage  claim  of  the  Citizens'  Bank ;  2d,  that  he  had  an  inferior  mortgage 
wTisn  he  paid  the  Bank.  The  first  of  these  assumptions  is  not  supported  by  the 
evidence  before  the  court ;  for  Mr.  Faures  states,  in  his  testimony,  that  he 
received  Mr.  Lanata^s  money  wfien  he  took  the  plaintiff'' e  notes  to  him.  Now, 
that  the  notary  handed  over  the  notes  to  Mr.  Faures  after  the  act  of  mortgage 
had  been  duly  executed,  can  hardly  be  contested,  and,  by  referring  to  that  act, 
your  Honors  will  perceive  that,  at  the  time  of  its  execution,  the  bank's  mort- 
gage had  already  been  raised.  The  second  assumption  is  still  less  tenable ;  for 
it  presupposes  that  the  two  mortgages,  that  of  the  bank  and  that  of  the  defen- 
dant, existed  at  the  same  time  and  do  still  exist,  whilst,  in  point  of  fact,  the 
mortgage  of  the  Citizens'  Bank  no  longer  exists  and  had  ceased  to  exist  when 
the  pretended  mortgage  of  the  defendant  was  executed. 

But  be  this  as  it  may,  and  assuming,  for  argument's  sake,  that  the  defendant 
paid  the  Citizens'  Bank's  claim,  and  that  the  two  mortgages  existed  simulta- 
neously and  do  still  exist,  this  would  by  no  means  enable  the  defendant  to 
enforce  his  mortgage,  since  that  mortgage  has  been  declared,  and,  for  the  pur- 
poses of  the  re-hearing,  is  conceded  to  be,  null  and  void.  It  would  at  most 
authorize  the  defendant  to  enforce  and  act  upon  the  mortgage  to  which  he  says 
he  was  legally  subrogated,  that  is,  the  Citizens'  Bank's  mortgage.  This  he  has 
neither  done  nor  attempted  to  do.  The  questions,  therefore,  whether  the  bank's 
mortgage  is  still  in  force,  and  whether  the  defendant  is  legally  or  conven- 
tionally subrogated  to  it,  are  not  before  the  court 

Upon  the  whole,  we  humbly  believe  that  the  judgment  of  this  court  is  cor- 
rect, and  pray  that  it  be  maintained. 

Cole,  J.  The  plaintiffs  brought  this  suit  for  the  rescission  of  a  mortgage 
granted  by  the  wife  upon  her  dotal  property,  to  secure  the  payment  of  eleven 
thousand  five  hundred  and  thirty-three  dollars  and  thirty -six  cents,  and  there 
was  judgment  in  their  favor  in  the  court  below. 

Appellant  in  his  application  for  a  re-hearing  says :  "  Conceding  that  dotal 
property  is  not  susceptible  of  being  mortgaged,  or  is  to  be  viewed  as  extra 
commercium^  during  the  marriage,  it  does  by  no  means  follow  that  the  con- 
tract of  mortgage  can  be  annulled,  or  rescinded,  without  compelling  the  plain- 
tiff to  restore  the  money  which  she  has  received  in  consequence  of  it,  and 
which  she  either  still  retains  or  which  has  been  employed  to  pay  a  debt  she 
owed,  and  against  the  payment  of  which  she  had  no  defence." 

"  No  principle  of  law  is  better  settled,  and  more  universally  recognized,  than 
that,  when  a  suit  like  the  present  is  brought  for  the  rescission  of  a  contract, 
or  to  obtain  a  restitutio  in  integram^  the  parties  must  be  replaced  in  the  same 
position  which  they  occupied  before  the  contract  was  made." 

The  appellant  cites  in  support  of  this  principle,  the  following  Articles  of  the 
Civil  Code,  1784-5-6-7,  2226. 

In  our  opinion,  appellant  has  a  right  of  action  and  may  obtain  a  judgment 
in  personam  against  the  wife  for  the  portion  of  the  money  lent  which  enured 
to  her  benefit,  but  he  has  not  the  right  to  prevent  the  mortgage  on  the  dotal 
property  being  annulled,  until  she  has  paid  the  portion  of  the  loan  which  ac- 
crued to  her  profit 

If  such  a  principle  was  adopted,  the  prohibition  of  the  alienation  of  dotal 
property,  would  be  virtually  abolished. 

The  law  prohibits  the  alienation  of  the  dotal  immovables,  and  any  alienation 
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ID  violation  of  it  is  a  nullity,  and  no  effect  whatever  can  bo  given  to  the  alie-      Bblouoow 
nation  thereof^  except  for  the  causes  provided  for  by  law.     1  Solon,  Nullity  des       Liva'ti. 
Actes,  No.  135. 
This  position  is  taken  by  Troplong : 

"Ce  n^cst  pas  k  dire  pourtant  que  Tacheteur  ne  devra  rclacher  la  chose  qu'au- 
tant  que  le  mari  lui  aura  pr6alablement  rendu  le  prix.  La  restitution  de  la 
chose  dotale  ne  subit  pas  de  condition.  II  faut,  avant  tout,  que  le  bien  dotal 
revienne  ^  la  famille :  Tacheteur  fera  ensuite  valoir,  comme  il  Tentendra,  sur 
les  bicns  personnels  du  mari,  Tobligation  de  ce  dernier  de  rendrc  le  prix ;  mais 
le  bien  dotal  ne  doit  pas  6tre  frapp6  d'un  droit  de  retention  pour  parvcnir  k 
cette  restitution :  il  est  libre,  inalienable,  non  sujet  k  hypoth^que  ni  k  aucune 
charge  reelle.     II  ne  repond  pas  des  obligations  personnelles  du  mari. 

*^  S'il  en  etait  autrement,  la  revocation  de  Talienation  serait  illusoire.  Cette 
revocation  interessc  la  fiimille ;  elle  se  lie  k  Tordre  public ;  elle  est  plac6o  sous 
la  sauvegarde  de  la  loi ;  des  exceptions  de  garantie  n*en  doivent  pas  entraver 
la  marche. 

^*  Sans  aucun  doute,  le  mari  est  debiteur  du  prix ;  sans  aucun  doute,  il  doit 
rendre  ce  qu'il  a  vcqu :  mais  c^est  \k  une  obligation  personnelle,  qui  pent  faire 
Tobjet  d^une  condamnation  particulidre,  mais  qui  n'apporte  pas  d^obstacle  au 
d^laissement  des  biens. 

"  Toutefuis,  s'il  6tait  prouv6  que  la  femme  a  profite  du  prix,  on  exigerait 
d'elle  la  restitution  de  ce  prix :  nul  ne  doit  s'enrichir  aux  d^pens  d^autrui. 

"  Non  pas  que  Tobligation  de  rendre  le  prix  arrSte  Taction  en  revendication  ; 
mais  en  rendant  la  chose,  Tacheteur  conserve  contre  la  femme  une  action  pour 
se  faire  payer  par  elle  de  ce  qui  a  tourn6  k  son  profit 

*^  Remarquons,  que  c*est  k  Tacheteur  k  prouver  que  la  femme  a  profits  du 
prix  ;  ce  qui  ne  se  presume  pas.  Pour  faire  cette  preuve,  il  ne  suffirait  pas  de 
dire  que  Targent  a  ete  verse  dans  le  menage,  quMI  a  servi  k  entretenir  la  femme, 
qu'il  a  ete  employ^  k  payer  ses  dettes  ;  tons  ces  emplois  sont  irreguliers ;  la  dot 
n^est  point  faite  pour  que  le  capital  p6risse  dans  de  telles  destinations." 

Troplong,  Contrat  de  Manage,  Nos.  3533,  3447.  See  also,  10  Dalloz.  Recueil 
Alphabetique,  p.  342,  No.  2;  3  Delvincourt,  p.  68,  No.  9 ;  Cour  de  Cassation, 
81  Janvier,  1837;  Dal.,  1837,  Part  1.  p.  106;  Toullier,  ^ar  I>uvergier,  Tom,  14, 
Na  234,  in  notis;  Cour  de  Cos.,  4  juillet,  1849;  Sirey,  1850,  T.  1,  p.  283; 
Cour  de  Caen,  29  mars,  1841;  Dal.,  1841,  2,  243. 

This  is  the  doctrine  of  Troplong  and  of  the  most  celebrated  authors  of 
France.  We  consider  the  law  which  prohibits  the  alienation  of  dotal  proper- 
ty, a  law  of  public  order,  and  that  the  dotal  property  cannot  be  alienated  for 
debts  of  the  wife  or  husband,  except  in  the  cases  provided  by  law ;  further, 
that  it  cannot  be  retained  until  the  price  given  for  it  is  returned,  but  it  must 
at  once  be  delivered  up,  and  the  creditor  must  resort  to  his  personal  action  for 
the  price  given  for  the  dotal  property.  And  if  dotal  property  is  mortgaged, 
and  the  money  obtained  from  the  mortgage  enures  to  the  benefit  of  the  wife, 
her  dotal  property  cannot  remain  subject  to  the  mortgage  until  the  money  is 
returned,  for  then  there  would  be  no  inalienability  in  dotal  property,  but  it 
could  be  alienated,  whenever  it  could  be  shown  that  the  money  had  been  used 
for  her  benefit  Such  is  not  the  object  and  design  of  the  law ;  it  is  true  that 
the  party  who  gets  money  on  a  mortgage  given  on  dotal  property,  is  under  a 
moral  and  a  personal  legal  obligation  to  return  it 
The  loss  of  the  mortgagee  is  not  the  fault  of  the  law,  but  of  his  own  laches; 
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Belodoubt  he  could,  by  inquiry,  have  discovered  his  liability  to  loss,  and  have  saved  him- 
LiKATA.        self  therefrom. 

The  laws  of  Louisiana  have  given  to  dotal  property  a  particular  object  and 
character ;  it  is  settled  upon  the  wife  by  marriage  contract  at  or  before  the 
time  of  marriage,  but  it  may  include  future  effects  by  a  special  provision.  Its 
character  is  fixed  by  the  marriage  contract  and  it  cannot  be  settled  nor  even 
increased  by  a  new  contract  during  marriage.     C.  C.  2318-19-20. 

"The  dowry  is  given  to  the  husband  for  him  to  enjoy  the  same,  so  long  as 
the  marriage  shall  last."     C.  0.  2327. 

**  The  income  or  proceeds  of  the  dowry  belong  to  the  husband  and  arc  in- 
tended to  help  him  to  support  the  charges  of  the  matrimony,  such  as  the 
maintenance  of  the  husband  and  wife,  that  of  their  children,  and  other  expen- 
ses which  the  husband  deems  proper."     C.  C.  2329. 

The  purpose  of  the  law  is  to  permit  the  creation  of  a  fund  which  is  to  re- 
main as  loj\g  as  the  marriage  lasts,  and  to  serve  as  a  resource  and  protection 
against  the  vicissitudes  of  life. 

How  can  courts  destroy  the  barriers  that  legislators  in  their  wisdom  have 
erected  for  the  protection  of  families  against  the  misfortunes  of  the  world ;  are 
they  to  divert  to  foreign  purposes  property  which  was  designed  by  the  law  to 
furnish  means  to  nourish  and  educate  a  family,  when  the  head  of  the  family 
shall  have  been  prostrated  by  misfortune  ? 

Appellant  argues  that  the  mortgage  ought  to  remain  in  its  vigor,  until  the 
money  given  therefor,  which  has  been  used  for  the  benefit  of  the  wife,  is  re- 
turned,''but  this  is  not  one  of  the  exceptional  cases  mentioned  in  the  law  for 
which  dotal  property  can  be  alienated. 

"  Immovables,  settled  as  dowry,  can  be  sold  or  mortgaged  during  the  mar- 
riage neither  by  the  husband  nor  the  wife,  nor  by  both  together,  except  as  is 
hereinafter  expressed."     C.  C.  2337. 

"  The  wife  may,  with  the  authorization  of  her  husband,  or,  on  his  refusal, 
with  the  authorization  of  the  Judge,  give  her  dotal  effects  for  the  establish- 
ment of  the  children  she  may  have  by  the  former  marriage  ;  but  if  she  be  au- 
thorized only  by  the  Judge,  she  is  bound  to  reserve  the  enjoyment  to  her  hus- 
band."    C,  C.  2338. 

"  She  may  likewise,  with  the  authorization  of  her  husband,  give  her  dotal 
effects  for  the  establishment  of  their  common  children."     C.  C.  2339. 

**  Immovables  settled  as  dowry,  may  be  alienated  with  the  wife's  consent, 
when  the  alienation  of  the  same  has  been  allowed  by  the  marriage  contract; 
but  their  value  must  be  reinvested  in  other  immovables."     C.  C.  2340. 

**  Such  immovables  may  be  likewise  sold,  with  the  authorization  of  the 
Judge,  at  public  auction,  after  three  advertisements,  for  the  purpose  of  libe- 
rating from  jail  either  husband  or  wife ;  of  supplying  the  family  with  food  in 
the  cases  provided  for  under  the  title  of  father  and  child;  of  paying  the  debts 
of  the  wife  or  of  those  who  settled  the  dowry,  when  such  debts  are  of  a  cer- 
tain date  prior  to  the  marriage  contract;  or  for  the  purpose  of  making  re- 
pairs indispensably  necessary  lor  the  preservation  of  the  immovables  settled  as 
dowry  ;  and,  in  fine,  when  the  immovable  is  held  undivided  with  a  third  per- 
son, and  the  same  is  ascertained  not  to  be  susceptible  of  being  divided.  C. 
C.  2341. 

There  is  also  the  Act  of  1855,  to  enable  married  women  to  contract  debts 
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and  bind  their  paraphernal  or  dotal  property,  but  it  has  no  bearing  on  the  case      Bkloocuict 
at  bar.     Session  Acts,  1855,  p.  254.  i'^"^'*'^- 

ITiere  is,  therefore,  in  none  of  the  cases  provided  by  law,  where  the  dotal 
property  can  be  alienated,  any  authorization  to  alienate  it  to  satisfy  a  just  debt 
of  the  wife  created  subsequent  to  the  marriage  contract 

The  pretended  mortgage  of  Lanata^  being  upon  dotal  property,  and  not  for 
a  cause  included  in  the  exceptions  of  the  law,  was  then  a  nullity,  and  could 
derive  no  vitality  from  the  alleged  payment  of  the  money  derived  from  it  to 
the  Citizens'  Bank  to  satisfy  a  previous  mortgage  of  that  institution  upon  this 
property,  for  as  the  mortgage  to  Lanata  was  a  nullity,  the  raising  of  the  an- 
tecedent mortgage  to  the  Citizens'  Bank  on  account  of  said  payment,  could 
not  impart  existence  to  a  mortgage  having  no  legal  being.  Nor  could  Lcmatu 
be  subrogated  to  the  mortgage  of  that  bank,  for  it  is  not  shown  that  his^mort- 
gagc  was  given  before  that  to  the  bank  was  raised ;  on  the  contrary,  it  ap- 
pears that  the  mortgage  to  the  bank  was  raised  before  Lanata^s  mortgage  was 
given. 

Neither  is  it  shown  that  he  paid  the  Citizens'  Bank  debt  after  he  took  his 
pretended  mortgage. 

Even  if  the  pretended  mortgage  to  Lanata  had  been  created  during  the  ex^ 
istence  of  the  Citizens'  Bank  mortgage,  and  Lanata  had  paid  the  bank  mort- 
gage after  the  pretended  mortgage  had  been  given,  still  he  was  not  legally 
subrogated  to  that  of  the  bank,  for  as  his  pretended  inferior  mortgage  had  no 
existence  in  law,  and  was  null,  there  could  be  no  legal  subrogation. 

We  cannot  hold  that  the  mortgage  is  valid,  because  the  wife  did  not  inform  the 
mortgagee  that  it  was  dotal  property,  because  such  a  principle  would  destroy 
the  inalienability  of  dotal  property,  for  in  most  cases  where  mortgages  are 
taken  on  dotal  property,  the  mortgagees  are  ignorant  of  the  character  of  the 
property,  for  if  they  knew  it  was  dotal,  they  would  not  take  such  mortgages. 
If  the  omission  of  the  wife  to  express  in  the  act  that  the  property  is  dotal,  is 
a  suflScient  ground  to  hold  valid  a  mortgage  on  dotal  property,  then  all  the 
provisions  of  law^on  the  inalienability  of  dotal  property  would  be  without  ef 
feet,  for  bad  faith  would  always  be  imputed,  when  a  woman  mortgages  dotal 
property,  for  she  isjmortgaging  that  which  the  law  prohibits  being  legally 
mortgaged. 

If  a  mortgage  on  dotal  property  was  not  to  be  rescinded,  until  the  parties 
were  placed  in  the  situation  they  were  in  before  the  contract  was  entered  into, 
then  also  would  all  the  provisions  of  law  on  the  inalienability  of  dotal  pro- 
perty be  null  and  void,  for  the  raising  of  the  mortgage  would  depend  on  the 
ability  of  the  wife  to  restore  the  money  which  had  been  paid  for  the  mort- 
gage- 

Our  laws  must  be  interpreted  as  far  as  possible  to  harmonize ;  the  Articles 
of  the  Civil  Code,  therefore,  which  are  cited  by  appellant,  so  far  as  they  refer 
to  the  case  at  bar,  must  be  considered  as  referring  to  the  personal  obligation  of 
the  wife  to  restore  money  which  has  been  derived  from  a  mortgage  on  dotal 
property,  and  accrued  to  her  benefit,  but  they  cannot  be  interpreted  as  giving 
any  vitality  to  a  mortgage  on  dotal  property,  without  destroying  the  effect  of 
the  articles  of  the  law  on  the  subject  of  dotal  property. 

The  interpretation  of  the  marriage  contract  and  the  other  points  in  the  case, 
have  been  sufficiently  explained  by  Mr.  Justice  Spofford,    in  delivering]  the 
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Bblouooct      former  opinion  of  this  court  in  this  case ;  it  is  not,  therefore,  necessary  to  en- 
Lakata.        largo  upon  them  at  present. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  our  former  judgment  re- 
main undisturbed. 

Merrick,  C.  J.  As  the  ground  upon  which  I  formerly  dissented,  appears 
to  be  waived  in  the  application  for  a  re-hearing,  I  sec  no  other  sufficient  rea  - 
son  to  withhold  my  assent  from  the  decree. 

Buchanan,  J.  I  adhere  to  the  dissenting  opinion  heretofore  read  by  me 
in  this  case. 


C.  J.  Mberer  &  Go.  V.  Caft.  York  and  Owners  of  Bark  Helen  & 

Frances. 

The  utmost  good  faith  is  exacted  in  all  the  dealings  of  aa  ageat  touching  the  interest  of  his  princi- 
pal— be  cannot  speculate  upon  his  principal's  property,  nor  take  a  position  where  his  own  interest 
must  necessarily  come  in  competition  with  that  of  his  principal. 

APPEAL  from  the  Fourth  District  of  New  Orleans,  Reynolds^  J. 
Motl  &  Frazer  and  E.  A.  Bradford^  for  plaintiffs.     Siiigletor  S  Clack^ 
for  defendants  and  appellants. 

Spoffobd,  J.  The  bark  **  Helen  &  Francos'*  arrived  at  Algiers  on  the  6th 
or  7th  December,  1855,  laden  with  a  cargo  of  Trapani  or  Marsala  salt,  amounting 
to  14,414  bushels. 

The  plaintiffs  say,  that  they  were  the  ship-brokers  employed  to  make  the 
usual  disbursements  for  account  of  the  **  Helen  &  Frances,"  and  they  have 
brought  this  suit  against  her  owners  for  moneys  thus  advanced  during  the 
month  of  December,  1855. 

The  defendants  admit  the  correctness  of  the  account  sued  upon  by  plaintiffs, 
but  set  up  a  much  larger  claim  in  reconvention  for  damages  said  to  liave  been 
caused  to  the  owners  of  the  bark  and  cargo  by  the  wrongful  conduct  of  the 
plaintiffs  with  regard  to  the  sale  of  the  cargo. 

It  is  asserted  in  a  brief  filed  on  behalf  of  the  plaintiffs,  that  they  were  not 
the  consignees  of  the  cargo.  There  is  no  direct  evidence  upon  this  subject, 
although  it  is  proven  that  the  bark  was  consigned  to  the  plaintiffs. 

But  as  the  case  stands  upon  the  record  before  us,  we  are  compelled  to  infer 
from  their  own  action,  that  the  plaintiffs  were  the  consignees  of  the  cargo,  or, 
at  any  rate,  were  clothed  with  power  from  the  owners  to  contract  for  its 
sale. 

On  the  12th  November,  1855,  while  the  bark  was  yet  in  transit,  and  nearly 
a  month  before  her  arrival,  the  plaintiffs  entered  into  a  contract  with  Jo7in 
Thomm^  to  sell  him  "the  cargo  of  ship  Helen  &  Frances,"  say  about  16,000 
bushels  Trapani  or  Marsala  salt,  of  merchantable  quality,  to  arrive  in  all 
this  month  or  no  sale,  at  37i  cents  per  bushel."  We  cannot  presume,  in  the 
absence  of  evidence,  that  the  plaintiffs  assumed  such  an  extraordinary  right 
of  control  over  a  cargo  not  consigned  to  them  with  authority  to  sel?. 

The  vessel  not  arriving  in  all  the  month  of  November,  this  contnirt  of  course 
ceased  to  be  binding. 


< 
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But,  on  the  28tb  of  November,  1855,  when,  as  contended  by  defendant's 
counsel,  it  might  fairly  be  presumed,  from  the  usual  course  of  telegraphic  com-  Yobk. 
munication  with  the  Balize,  that  plaintiffs  were  aware  the  bark  would  not  be 
in  time  for  the  contract  with  Thomas,  they  made  a  contract  with  Samuel  Bell^ 
to  sell  him  '*  in  all  the  month  of  December  next  20,000  bushels  merchantable 
Trapani  or  Marsala  salt  at  35  cents  per  bushel/' 

In  the  last  named  contract  there  was  no  allusion  to  the  vessel  by  which  the 
salt  was  to  arrive,  and  the  amount  exceeded  by  nearly  6000  bushels  the  cargo 
of  the  Helen  and  Frances. 

If  this  was  not  a  mere  aleatory  contract — a  wager  upon  the  price  of  a  par- 
ticular kind  of  salt  in  all  the  month  of  December,  the  plaintiffs  must  have  had 
in  view  some  source  from  which  to  supply  their  vendee.  They  have  not  dis- 
closed any  other  source  which  they  then  had  a  right  to  look  to,  save  the  cargo 
in  question. 

But,  whatever  doubt  might  otherwise  have  hung  over  the  intention  of  the 
plaintiffs,  in  making  the  contract  with  Bell,  has  been  dispelled  by  their  own 
subsequent  action.  On  the  10th  December,  1855,  they  addressed  to  him  the 
following  note : 

**Sir — We  hereby  tender  to  you  the  cargo  of  salt  per  bark  Helen  &  Frances, 
now  lying  at  the  point  Algiers  from  Trapani,  on  account  of  a  contract  made 
with  you,  through  Wheeler  &  Burke,  brokers,  on  the  28th  November,  1855, 
and  we  require  from  you  to  state  where  the  bark  shall  discharge  the  cargo. 
Please  let  us  know  by  1 1  o'clock  to-morrow  morning,  otherwise  we  shall  dis- 
pose of  the  salt  and  hold  you  responsible  for  the  difference  in  price,  and  you 
will  consider  this  notice  as  placing  you  legally  in  default.'' 

[Signed]  "  C.  J.  Meeker  &  Co." 

Meanwile,  the  price  of  salt  had  been  rapidly  declining.  Bell  offered  the 
plain tfis  $1000  to  release  him  from  the  contract  of  the  28th  November,  which 
they  at  first  refused.  It  would  seem  that,  afterwards,  the  captain  of  the  bark 
discovered  that  C,  J,  Meeker  &  Go,  claimed  the  right  of  delivering  this  cargo, 
under  their  contract,  to  Bell  at  35  cents  per  bushel  and  accounting  to  the 
owners  lor  25  cents  per  bushel,  which  they  said  was  the  then  market  value 
of  this  species  of  salt 

The  captain  refused  to  concede  this  right,  and,  the  salt  being  then  in  the 
course  of  delivery,  he  notified  Mr,  Bell,  not  to  pay  the  price  to  C,  J,  Meeker 
Jt  Co.,  as  the  owners  claimed  the  full  benefit  of  the  delivery  of  their  salt  to 
him,  under  the  contract  of  the  28th  November. 

Thereupon,  the  plaintiffs  sent  to  Mr.  Bell  to  know  if  he  would  renew  his 
offer  of  $1000,  for.  a  dissolution  of  that  contract.  He  did  so,  and  the  plaintiffs 
appropriating  to  themselves  this  sum  paid  them  by  Bell,  addressed  the  fol- 
lowing letter  to  Captain  York: 

"New  Orleans,  17th  December,  1865. 

Sir — ^You  have  refused  us  the  disposition  of  the  cargo  of  your  vessel  at  25 
cents  per  bushel  for  the  salt,  which  was  the  market  price,  or  the  highest  offer 
that  was  made  for  the  salt  We  would  have  disposed  of  it  and  you  have  pre- 
vented. We,  therefore,  notify  you,  that  we  will  have  noting  to  do  with  the 
disposition  of  your  cargo,  that  we  will  not  take  the  salt  ourselves,  nor  transact 
the  business  of  your  vessel.'^ 

[Signed]  *»C.  J.  Meeker  ^  Co." 
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Mmnt  On  the  9th  January,  1856,  Capt  York  notified  Mr,  Bell  that  the  cargo  was 

York.  discharged,  and  tendered  the  warehouse  receipt,  which  Mr,  Bell  refused,  on 

the  ground  that  G.  J.  Meeker  &  Co.  had  cancelled  the  contract  for  a  considera- 
tion paid  them,  and  he  was  no  longer  bound. 

On  the  12th  January  CapL  York  notified  C.  J,  Meeker  <^  Co.  of  this  refusal 
and  the  ground  thereof,  and  tendered  the  warehouse  receipt  to  them  upon  the 
payment  of  C5  cents  per  bushel,  less  their  commissions,  with  a  warning  that 
the  salt  would  otherwise  be  g^old  at  his  risk  and  that  of  Mr.  Bell. 

The  plaintiffs  refusing  to  accept  this  offer,  Capt.  York  proceeded  to  have  the 
salt  sold,  after  due  notice  to  the  plaintiffs  and  to  Mr.  Bell^  for  account  of  whom 
it  might  concern.  The  sale  took  place  on  the  19th  January,  1857,  at  18  cents 
per  bushel,  the  highest  value  which  it  would  then  command. 

The  defendants  reconvening,  demanded  a  judgment  against  the  plaintiffs  for 
the  difference  between  the  value  of  the  cargo  at  35  cents  and  at  18  cents  per 
bushel,  less  the  commissions  to  which  plaintiffs  would  have  been  entitled  had 
they  perfected  the  sale  to  Bell^  and  which  are  admitted  to  amount  to  $126  12. 
The  difference  in  the  value  of  the  cargo  at  the  two  prices  is  $2450  88.  The 
other  charges  in  the  account  annexed  to  the  reconventional  demand,  are  proven 
to  be  correct,  and  amount  to  $358  12. 

We  are  of  opinion  that  the  District  Judge  erred  in  not  holding  the  plaintiffs 
responsible  to  the  defendants  for  the  additional  charges  incurred  and  the  dif- 
ference in  the  value  of  the  salt  as  sold  to  Bell  and  that  realized  at  the  subse- 
quent sale,  less  commissions,  to  wit :  the  sum  of  $2682  38,  which,  after  allowing 
the  plaintiffs  tlieir  demand,  the  correctness  of  which  is  conceded,  would  have 
authorized  a  judgment  against  the  plaintiffs  for  a  balance  of  $1393  19. 

The  plaintiffs  may  be  acquitted  of  any  intention  to  defraud.  But  they  as- 
sumed the  position  of  agents  for  the  owners  in  selling  and  tendering  a  delivery 
of  their  property.  As  agents,  they  could  not  sell  to  themselves  the  property  of 
their  principals.  They  do  not  pretend  ever  to  have  bought  the  cargo  from  the 
owners.  It  could,  therefore,  bo  only  in  the  capacity  of  agents  that  they  ten- 
dered this  cargo  of  salt  to  Mr.  Bell  in  part  discharge  of  a  contract  made  with 
him  at  35  cents  a  bushel,  without  the  assent  of  the  owners,  they  could  pocket 
no  part  of  that  sum  save  their  lawful  commissions  for  selling.  The  owners 
ratified,  and  wished  to  consummate  the  contract  with  Bell,  who  also  on  his 
part  confessed  his  obligation  to  comply  until  he  was  wrongfully  released 
against  the  wishes  of  the  owners,  by  the  plaintiffs,  for  a  price  which  they  have 
received  and  claim  as  their  own. 

Uherinna  fides^  the  utmost  good  faith,  is  exacted  in  all  the  dealings  of  an 
agent  touching  the  interest  of  his  principal — he  cannot  speculate  upon  his 
principars  property.  He  cannot  bo  suffered  to  take  a  position  where  his  own 
interest  must  necessarily  come  in  competition  with  that  of  his  principal. 
'  Under  these  familiar  rules  of  equity  as  well  as  of  law,  applied  to  the  facts 
heretofore  detailed,  we  are  compelled  to  rcverec  the  judgment  in  this  causa 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed ;  and  it  is  now  ordered,  that  the  claim  of  the  plantifis 
be  declared  extinguished  by  compensation,  and  that,  after  thus  extinguishing 
said  claim,  the  defendants  have  judgment  against  the  plaintiffs  in  solidv  for  a 
balance  of  one  thousand  three  hundred  and  ninety  three  dollars  and  nineteen 
cents  with  five  per  cent  interest  theroon  from  the  19th  February,  1866,  until 
paid,  and  the  costs  of  this  suit  in  both  courts. 
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William  Biggs  v.  D'Aquin  Brothers. 

As  betveen  the  principal  in  a  Beqaestratlon  bond  and  the  party  whose  property  has  been  seques- 
tered, the  obligation  may  be  enforced  beyond  the  penalty  expressed  In  the  Instrument. 

When  the  bend  is  set  forth  In  the  plaintllTs  petition,  the  action  for  damages  will  be  considered  as 
one  eao  eontradu  and  not  barred  by  the  prescription  of  one  year,  although  damages  are  demanded 
In  the  petition  to  a  larger  amount  than  the  penalty  expressed  in  the  bond. 

When  the  process  of  the  court  Is  used  In  good  faith  damages  should  not  be  allowed  beyond  the  actual 
amount  sustained  by  the  party  against  whom  it  was  used. 

Where  the  defendant  whose  steamboat  had  been  seised  for  an  Inconsiderable  debt  could  easily  hare 
released  It  by  giTlng  bond,  he  should  not  be  permitted  to  tax  the  party  cuuiiiDg  the  seizure  with 
damages  for  the  delay  of  his  boat  in  port,  under  the  pretence  that  it  was  under  seizure — tcienti 
non  JU  iitrjuHa, 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  ReynolilB,  J. 
Jfott  <&  Fraser,  for  plaintiff  and  appellant.  A.  &  A.  Fitot,  for  defendants. 

Merrick,  C.  J.  The  defendants,  on  the  22d  day  of  July,  1850,  sequestered 
the  steamboat  General  Worth  to  secure  a  claim  of  $344  18  for  supplies.  They 
gave  bond  in  the  sum  of  $600.  The  same  day  Weber  d  Co.  sequestered  the 
boat  for  a  wood  bill  of  $72.    Their  sequestration  was  previous  to  defendants'. 

On  the  29th  day  of  July  Hendricks  et  ah.  sequestered  the  boat  and  instituted 
an  action  to  recover  the  same  as  owners.  Some  time  in  August  the  plaintiffs* 
attorney  in  the  case  of  HendricJcs  et  ah.  instructed  the  Sheriff  to  release  the 
seizure  in  that  case,  and  the  plaintiff  having  bonded  the  boat  in  the  suit  of  the 
defendants,  it  was  released  on  the  fifth  day  of  September,  1 850.  In  all  these 
suits  there  was  judgment  in  favor  of  William  Biggs, 

This  suit  is  brought  to  recover  $8000  damages  for  the  wrongful  suing  out  of 
the  writ  of  sequestration  by  which  plaintiff  alleges  he  was  deprived  of  the  use 
of  his  boat  and  the  profits  he  would  have  made  during  the  period  the  boat  was 
under  sequestration. 

The  defence  to  the  action  relied  on  by  defendants'  counsel  is  the  plea  of  the 
prescription  of  one  year,  and  the  fact  that  the  plaintiff  could  have  given  bond 
and  released  the  boat  had  it  not  been  for  the  suit  of  JTeudricl's^  and  that  the 
damages  complained  of  cannot  be  considered  even  as  the  remote  consequences 
of  defendants'  act 

On  the  first  of  these  grounds  we  remark  that  the  bond  is  expressly  set  forth 
in  plaintiffs'  petition  and  may  fairly  be  considered  as  the  foundation  of  the 
action  unless  the  fact  that  the  plaintiff  has  claimed  $3000  damages  instead  of 
$600  (the  sum  mentioned  in  the  bond)  precludes  us  fi*om  so  considering  the 
demand.  Probably  the  surety  in  a  sequestration  bond  could  not  be  held 
for  a  sum  larger  than  that  mentioned  in  the  bond,  but  as  between  the 
principals  and  the  party  whose  property  has  been  sequestered  we  see  no  reason 
why  they  should  not  be  bound  beyond  the  penalty  expressed  in  the  instrument. 
In  order  to  obtain  the  writ  of  sequestration  the  plaintiff  must  execute  his  obli- 
gation in  such  sum  as  the  court  shall  determine  with  the  surety  of  one  good 
and  solvent  person,  residing  within  the  jurisdiction  of  the  court,  to  be  respon- 
sible for  such  sum  as  the  defendant  may  sustain  in  case  the  sequestration  should 
be  wrongfully  obtained.  C.  P.,  270.  The  writ  is  therefore  delivered  to  the  party 
upon  his  contract  to  be  responsible  for  the  damages  which  the  act  may  occa- 
sion. 
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Biggs  The  sum  fixed  in  the  bond  i<  not  the  measure  of  damages  as  against  the 

D'AQuni.  plaintiff  in  the  sequestration,  for  if  defendant  does  not  suffer  damage  to  that 
amount  ho  cannot  recover  the  whole  penalty,  and  if  ho  has  suffered  more, 
it  in  like  manner  ought  to  be  considered  as  covered  by  the  principal  obligation 
of  the  party,  although  not  by  the  penal  sum  mentioned  in  the  bond.  C.  C, 
2118,  2114,  2115,  2120.  We  think  therefore  the  suit  is  brought  upon  the  prin- 
cipal obligation  of  the  bond ;  the  contract  on  which  the  writ  was  delivered  to 
defendant  and  the  action  being  ex  contractu^  it  is  not  barred  by  the  prescrip- 
tion of  one  year. 

The  testimony  shows  that  plaintiff  was  able  to  release  his  property  from 
defendants^  sequestration  by  giving  bond,  and  that  he  did  so  release  it  after 
the  property  was  freed  from  ffendrichi'  seizure.  He  has  recovered  three  hun- 
dred and  fifty  dollars  from  Hendricks  et  als.  for  their  illegal  seizure  in  their 
case,  and  we  think  one  hundred  dollars  all  that  plaintiff  is  entitled  to  recover  in 
this.  Where  the  process  of  the  court  is  used  in  good  faith  we  do  not  think  a 
party  should  be  bound  beyond  the  actual  damage  which  the  other  party  has 
sustained.  And  where  a  defendant  can  without  trouble  in  such  case  release 
himself  from  the  effects  of  a  seizure  upon  his  steamboat  (which  has  been  seized 
for  an  inconsiderable  debt)  by  giving  bond  and  refuses  to  do  so,  he  should  not 
be  permitted  to  tax  the  party  (whose  only  remedy  may  be  a  process  against 
the  boat)  with  any  unnecessary  delay  of  his  boat  in  port,  under  the  pretence 
that  it  was  under  seizure.     In  such  case  tolenti  nonfit  injuria. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed,  and  that  the  plaintiff  recover  judgment 
against  the  defendants  in  solido  for  the  sum  of  one  hundred  dollars  and  five  per 
cent  interest  thereon  from  the  judicial  demand,  and  costs  of  both  courts. 


H.  Moore  et  als.  v.  W.  W.  Withenburg  et  als. 

In  the  assessment  of  damages  in  a  salt  upon  an  attachment  bond,  the  rule  is  that  the  plaintiff  shall 
recover  the  damages  actually  sustained  and  no  more :  unless  In  a  case  where  the  attachment  was 
utterly  unfounded  and  malicious. 

Property  which  is  under  seisure  by  the  United  States  Marshal  is  beyond  the  reach  of  the  StaU  pro- 
cess so  long  as  the  Marshal's  possession  lasts,  and  an  attachment  from  a  SUte  court  is  inoperative 
on  property  so  situated. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Collins,  J. 
A,  K  Ogd^n  &  Stansbury  and  R  &  K  Marr,  for  plaintiffs  and  appel- 
lants.    Semmes  &  Edwards,  for  defendants. 

Buchanan,  J.  This  is  a  suit  upon  an  attachment  bond,  against  the  princi- 
pal and  surety.  The  condition  of  the  bond  is  that  the  obligors  shall  pay  the 
obligees  all  such  damages  as  they  or  either  of  them  may  recover,  in  case  it 
should  be  decided  that  the  writ  of  attachment  was  wrongfully  obtained 

The  judgment  in  the  attachment  suit  having  been  in  favor  of  the  defendants 
in  that  suit  (plaintiffs  in  this),  was  equivalent  to  a  decision  that  the  attachment 
had  been  wrongfully  obtained. 

The  plaintiffs  appeal  from  a  judgment  which  has  assessed  their  damages  at 
seventv-five  dollars.     The  rule  which  governs  in  this  kind  of  action  is,  that  the 
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plain  tiff  shair  recover  the  damages  actually  sustained,  and  no  more;  unless  in         Moom 
a  case  where  the  attachment  was  utterly  unfounded  and  malicious.  9th  Rob.  90,     Withrhbtoo. 
id.  418,  2  An.  620. 

In  the  present  case,  there  is  no  reason  to  doubt  the  good  faith  and  probable 
cause  of  the  attachment  suit.  The  exception  to  the  rule  above  stated,  does 
not,  therefore,  apply. 

The  plaintiffs  complain  that  the  defendants^  attachment  was  levied  upon  the 
steamboat  *^  Union,'*  at  that  time  their  property,  and  then  in  the  custody  of 
the  United  States  Marshal,  in  virtue  of  certain  proceedings  in  admiralty.  That 
they  had  paid  off  a  portion  of  the  debts  for  which  the  boat  was  seized  in  the 
L'nited  States  court ;  and  had  made  arrangements  for  discharging  the  remain- 
der of  the  debts  for  which  she  was  so  seized.  But,  that,  being  unable  to  give 
security  to  the  satisfaction  of  the  Sheriff  for  the  purpose  of  releasing  the  attach- 
ment issued  from  the  State  Court  at  the  instance  of  defendant,  the  consequence 
was  that  plaintiffs  were  unable  to  procure  the  release  of  the  seizures  in  admi- 
ralty :  so  that  the  steamboat  Union  was  detained  in  the  custody  of  the  United 
States  Marshal  until  she  was  sold  by  order  of  the  admiralty  court. 

The  petition  proceeds  to  state  that  plaintiffs  could  and  would  have  procured 
the  release  of  the  Union  (had  it  not  been  for  defendant's  attachment),  and 
would  have  employed  her  in  the  carrying  of  freight  and  passengers  on  their 
own  account,  or  would  have  let  her  to  others  on  charter  for  that  purpose, 
whereby  the  boat  would  have  yielded  to  plaintiff  not  less  than  two  thousand 
dollars  a  month. 

The  evidence  shows  that  there  never  was  any  actual  seizure  of  the  steamboat 
Union  by  the  Sheriff  under  defendants'  attachment  When  that  writ  issued, 
the  Union  was  already  in  the  hands  of  the  United  States  Marshal.  She  was 
beyond  the  reach  of  the  State  process,  so  long  as  the  Marshal's  possession 
lasted.  ITagan  v.  Lucas,  10th  Peters,  402;  8th  Howard,  107;  14th  Howard, 
52  and  368 ;  17th  Howard,  475.  And  the  Marshal's  possession  lasted,  as  stated 
in  the  petition,  until  the  Union  was  sold  by  him  under  a  decree  of  condemna- 
tion by  the  admiralty  court,  to  one  John  Keller. 

The  defendants'  attachment  was  therefore  never  operative.  6th  An.,  584  ; 
7th  An.,  664;  9th  An.,  311 ;  id.  524.  And  it  becomes  unnecessary  to  examine 
the  evidence  in  relation  to  profits  which  the  plaintiff  might  have  realised  by  the 
possession  of  the  Union,  had  she  been  released  from  the  custody  of  the  United 
States  Marshal.  Until  released  from  that  custody,  the  attachment  of  defendant 
could  interpose  no  obstacle  to  plaintiff's  possession  of  the  boat.  The  cause  of 
damage  against  defendant,  which  we  have  copied  above  from  plaintiffs'  petition, 
rested  upon  a  contingency  which  never  happened,  namely,  the  release  of  the 
Union  from  the  seizures  in  admiralty. 

We  think  the  judgment  of  the  District  Court  has  awarded  to  plaintiffs  all  the 
damages  that  they  are  entitled  to  under  the  circumstances. 

Judgxnent  affirmed,  with  costs. 
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Lanata,   (tandolfo   &   Co.   V.  Ship  Henry  Grinnell,    Master  and 

OWXKRS. 

The  captain  of  a  vessel  may  keep  the  goods  unless  the  shipper  or  consignee  shall  give  him  security 
for  the  payment  of  the  freight.  0.  C.  8218.  But  he  cannot  demand  payment  before  giving  Che 
consignee  an  opportunity  to  inspect  the  condition  of  the  shipment,  and  he  is  bound  upon  the 
consignee's  tendering  the  freight  money,  to  place  the  whole  lot  of  goods  comprising  the  shipment 
on  the  levee^  separate  from  other  goods  subject  to  the  Inspection  of  the  consignee. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
0.  Dufour^  for  plaintiffs.     I>urant  &  Horner,  for  defendants  and  appel- 
lants. 

Spofkord,  J.  The  plaintiffs  sued  for  the  value  of  a  lot  of  cheese  consigned 
to  them  per  ship  Henry  Grinnell. 

The  controversy  between  the  consignees  and  the  carrier  is  really  reduced  to 
the  question,  whether  there  was  a  legal  delivery  or  offer  of  delivery  by  the 
defendants ;  for  upon  that  point,  turns  the  propriety  of  their  demand  to  charge 
the  plaintiffs  with  drayage  and  storage. 

The  weight  of  evidence  tends  to  the  conclusion,  that  the  plaintiffs  were  not 
allowed  a  proper  opportunity  to  inspect  the  lot  shipped  to  them  before  exact- 
ing payment  of  the  freight.  They  tendered  a  payment  of  the  entire  freight 
bill  upon  an  entire  delivery  of  the  goods,  which  was  refused.  Some  of  the 
testimony  goes  so  far  as  to  say,  that  the  plaintiffs  were  prohibited  from  touch- 
ing a  box  until  the  entire  freight  was  paid,  although  a  considerable  part  of  the 
shipment  was  still  in  the  hold.  And  the  defendants  admit  that  they  demanded 
pro  rata  freight  upon  the  boxes  placed  upon  the  levee  before  the  consignees 
could  have  an  opportunity  of  seeing  whether  tlje  rest  of  the  boxes  on  board 
the  ship  were  in  good  order. 

The  captain  might  have  demanded  security  of  the  plaintiffs  for  the  payment 
of  the  freight,  and  in  default  thereof  have  kept  the  goods.  C  C.  3213.  But 
he  did  not  demand  security.  He  demanded  the  money  before  giving  the  con- 
signee an  opportunity  to  inspect  the  condition  of  the  shipment.  This  was 
more  than  he  had  a  right  to  demand.  *^  The  master  cannot  detain  the  goods  on 
board  the  ship  until  the  freight  be  paid,  for  the  merchant  ought  to  have  an 
opportunity  to  examine  the  condition  of  the  goods  previous  to  payment"  3 
Kent  Com.  214.  And  the  whole  lot  of  cheese  shipped  to  the  plaintiffs  should 
have  been  placed  separately  from  other  goods  upon  the  levee,  subject  to  their 
inspection,  upon  their  tendering  the  freight  money. 

The  defendants  acted  hastily  in  warehousing  the  goods  before  the  consig- 
nees were  in  default  for  not  receiving  them,  and  the  judgment  is  correct. 

Judgment  affirmed. 
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Jeane  Marie  Saramia  v.  Jeaj^  CoVRRkok.  '  — 

The  defendant  being  sued  on  his  note  payable  to  plaintiff's  order,  set  up  as  a  defence  that  he  had 
sold  to  the  plaintiff,  by  notarial  act,  the  stocic  in  trade,  ftc,  of  a  coffee  house,  the  price  of  which 
vss  composed  in  part  of  the  note  sued  on.  The  notarial  act  of  sale  contained  an  acknowledg- 
ment that  the  price  was  paid  in  "  current  money.'*  It  was  held  :  That  as  the  plaintiff  had  held 
the  note  at  the  time  of  the  sale,  and  after  the  sale  had  continued  to  hold  it,  without  making  any 
demand  of  payment  until  It  was  nearly  prescribed,  parol  erldenoe  should  be  let  in  to  establish 
thit  the  note  sued  on  formed  part  of  the  price  of  the  sale . 

iPPEAL  from  the  District  Court  of  Jefferson,  Burthe^  J. 
L.  U.  Gainnie,  for  plaintiff.  H,  Trae^  for  defendant  and  appellant 
Buchanan,  J.  The  plaintiff  sues  defendant  upon  his  note,  payable  to  plain ' 
tiff's  order,  four  months  after  date,  and  dated  15th  November,  1861.  The 
note  does  not  appear  to  have  ever  been  protested,  has  always  been  held  by 
plaintiff,  and  suit  was  only  brought  upon  it  in  January,  1857,  when  nearly 
five  years  had  expired  from  its  maturity. 

The  defence  is,  that  said  note  was  satisfied  and  paid  in  full  before  its  matu- 
rity,  in  the  following  manner:  that  on  the  19th  December,  1851,  defendant 
sold  to  plaintiff  by  notarial  act,  the  stock  in  trade,  fixtures,  &c.,  of  a  coffee- 
house, for  two  thousand  dollars,  expressed  in  the  deed  to  be  cash,  but  which 
was  compased  in  part  of  the  note  in  question,  which  was  counted  as  so  much 
cash. 

On  the  trial,  after  the  note  had  been  given  in  evidence  by  plaintiff  defen- 
dant gave  in  evidence  a  certified  copy  of  a  notarial  act  of  sale,  of  a  coffee- 
house, as  described  in  the  answer,  and  containing  the  following  clause : 

"La  pr^sente  vente  est  faite  et  accept6e  pour  et  moyennantle  prix  et  somme 
totale  de  deux  mille  piastres,  que  ledit  vendeur  declare  et  reconnait  avoir 
ref  u  comptant  en  monnaie  du  cours,  du  dit  sieur  acqu^reur,  auquel  il  con- 
cMe  quittance  et  decharge  definitive." 

Defendant  then  offered  to  prove  by  several  witnesses  in  court,  and  one  of 
whom  was  on  the  stand  and  sworn,  that  the  sale  of  the  coffee-house  in  ques- 
tion was  made  for  the  purpose  of  satisfying  the  note  now  sued  upon,  and  that 
the  amount  of  the  same,  five  hundred  dollars,  was  counted  as  so  much  of  the 
cash  price  of  said  trade,  between  the  parties.  But,  upon  objection  made  by 
the  plaintiff^  the  District  Court  rejected  said  testimony,  on  the  ground  that 
the  same  contradicted  the  notarial  act  of  sale. 

We  think  the  court  erred.  The  cause  of  a  contract  is  always  open  to  proof 
explanatory  of  its  true  nature,  as  between  the  parties.  C.  C.  188,  1894 ;  3 
An.  235,  281. 

The  defendant  acknowledges  in  the  notarial  act,  to  have  received  the  price 
of  the  sale  "in  current  money."  This  expres.sion  was  liable  to  explanation, 
and  there  is  nothing  contrary  to  the  terms  of  the  act,  in  proof  that  the  de- 
fendants negotiable  note  running  to  maturity,  was  taken  lor  current  money, 
•s  between  these  parties. 

And  there  was  another  reason  for  giving  the  defendant  herein  an  opportuni- 
ty of  explaining  by  testimony  the  meaning  and  intention  of  the  parties, 
namely,  the  fact  that  plaintiff  had  held  the  note  in  question  after  maturity, 
4 


26  SUPREME  00 CRT  OF  LOUISUNA^ 

SABAMtA       without  any  demand  of  payment  made  of  defendant^  until  prescription  was  on 
OovRKio^.      the  eve  of  being  acquired  against  the  note. 

It  was  also  a  circumstance  out  of  the  usual  course  of  business,  and  which 
admitted,  if  it  did  not  require,  explanation,  that  plaintiff,  being  the  holder,  in 
December,  1851,  of  defendants  note  for  live  hundred  dollars,  should  yet  have 
been  paid  by  him  that  sum  in  cash  as  the  price  of  a  purchase ;  and  neither 
then  nor  afterwards  (although  the  defendant  had  thus  been  put  in  funds  by 
plaintiff  himself)  should  have  exacted  payment  of  the  note,  which,  as  already 
observed,  was  always  held  by  him. 

A  number  of  cases  are  cited  by  defendant  in  support  of  his  right  to  ofifer 
witnesses  to  explain  these  circumstances.  10  An.  792;  9  An.  127,  234;  7 
An.  183  ;  5  An.  140,  406,  649 ;  7  Rob.  61,  387 ;  6  La.  31,  661 ;  2  La.  481. 

We  have  said,  in  the  commencement  of  this  opinion,  that  the  note  sued  up- 
on does  not  appear  to  have  been  protested.  It  is  true,  wo  find  the  following 
note  of  evidence  made  by  the  Clerk  :  **  Plaintiff  introduced  in  evidence  the 
note  and  protest  sued  upony  But  the  petition  makes  no  mention  of  a  protest ; 
there  is  no  copy  of  a  protest  in  the  transcript,  although  the  Clerk  certifies 
that  the  said  transcript  *'  contains  a  full,  true  and  correct  transcript  of  all  the 
documents  filed,  of  all  the  proceedings  had,  and  of  all  the  evidence  adduced 
and  upon  which  judgment  was  rendered  in  the  suit." 

The  judgment  of  the  District  Court  gives  interest  only  from  the  judicial 
demand,  not  from  the  maturity  of  the  note,  as  it  would  have  done,  had  there 
been  a  protest. 

Finally,  no  suggestion  of  a  diminution  of  the  record,  nor  motion  to  dismiss 
the  appeal  for  want  of  a  perfect  record,  has  been  made. 

All  of  which  circumstances  have  convinced  us  of  the  truth  of  the  statement 
of  counsel  for  defendant  in  his  printed  brief— -a  statement  not  contradicted  by 
the  opposite  counsel— that  the  mention  of  a  protest  in  the  note  of  the  evi- 
dence by  the  Clerk,  was  a  clerical  error. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  reversed,  and  that  the  cause  be  remanded  for  a  new  trial,  with  in- 
structions to  the  District  Judge  not  to  reject  testimony  of  witnesses  to  estab- 
lish that  the  note  sued  upon  in  this  case,  formed  part  of  the  consideration  or 
price  of  the  sale  of  a  coffee-house  mentioned  in  defendant's  answer ;  and  that 
plaintiff  and  appellee  pay  costs  of  appeal. 

Spofford,  J.,  dissenting.  In  this  case  we  have  to  do  only  with  a  single 
legal  question,  which  is  presented  by  a  bill  of  exceptions. 

The  evidence  rejected  was  offered  to  prove  an  allegation  in  the  defendant's 
answer,  that  although  he  had  admitted,  in  an  authentic  act  of  sale  from  him- 
self to  the  plaintiff  of  a  coffee-house,  that  *'  he  had  received  the  price  ($2,000) 
in  cash,  the  truth  ?>,  that  aaid  amount  teas  neter  so  received  by  respondent^ 
as  expressed  in  said  act^  and  that  said  establishment  was  sold  to  plaintiff  by 
said  respondent  to  satisfy  the  note  sued  upon,  and  that,  for  the  balance  of  the 
price  of  said  establishment,  plaintiff  was  to  meet  and  discharge  several  out- 
standing claims  against  said  respondent  then  existing,  and  which  claims  were 
incurred  to  supply  said  establishment  with  goods  and  liquors  amounting  to 
about  $1,500." 

The  defendant  then  distinctly  proposed  to  contradict  his  acknowledgment 
in  an  authentic  act  passed  between  himself  and  the  plaintiff,  without  any  alle- 
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gation  of  fraud  or  even  of  mistake.     For,  he  proposed  to  prove  that  he  had       8a«amia 
not  received  from  the  plaintiff  $2,000,  eomptant  en  monnaie  de  eoura^  but  that      CouEato*. 
the  plaintiff,  in  lieu  thereof,  had  promised  to  assume  certain  debts  of  the  de- 
fendant 

1  do  not  find  that  any  of  the  authorities  cited,  justify  the  admission  of  this 
evidence.  The  act  sought  to  be  contracted  is  within  the  category  described  in 
Ikronin  v.  Segura,  5  An.  550.  **The  acts  which  cannot  be  contradicted  by 
parol  evidence,  are  those  which  contain  contracts  and  create  mutual  obliga- 
tions.'* 

The  question  of  the  admissibility  of  the  evidence  is  alone  before  us,  and  it 
must  be  controlled  by  a  rule  of  law,  uninfluenced  by  suppositions  as  to  the 
possible  equities  of  the  case.  If  presumptions  of  fact  are  to  be  looked  to,  then 
it  would  be  proper  also  to  inquire  why  the  defendant,  if  he  paid  his  negotiable 
note  to  the  holder  some  months  before  it  was  due,  did  not  take  it  up. 

I  think  the  judgment  should  be  affirmed,  because  I  see  no  error  of  law  in 
the  ruling  of  the  District  Judge. 


J.  L.  Marciacq  r.  Steamer  H.  M.  Wright,  Captain  and  Owners. 

The  Act  of  the  Legislature  of  the  25th  of  March,  1840,  which  imposei  a  fine  of  $500  on  the  captain 
and  ovnert  of  a  boat,  vhen  a  slave  Is  found  aboard  without  a  written  permission  of  the  owner, 
does  not  make  it  necessary  there  should  be  a  conviction  in  a  criminal  prosecution  to  entitle  the 
owner  to  recover  the  fine. 

A  guilty  intention  is  a  necessary  element  in  ascertaining  whether  the  penalty  under  the  statute  has 
been  incurred,  and  although  the  fact  of  the  slave  having  been  found  aboard  without  such  permis- 
sion of  his  owner,  is  presumptive  evidence  of  the  guilty  intention  of  depriving  his  master  of  him 
and  of  transporting  him  out  of  the  State,  or  fi>om  one  part  of  the  State  to  the  other,  yet  such  pre- 
sumption may  be  rebutted  by  other  evidence. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
J.  Foulhou2f,  for  plaintiff.     0.  B,  Singleton^  for  defendants  and  appel- 
lants. 

Buchanan,  J.  This  is  an  action  for  wages  of  a  slave  hired  on  board  a  steam- 
boat without  the  consent  of  his  master,  and  for  a  fine  of  five  hundred  dollars, 
under  the  provisions  of  the  Act  of  25th  March,  1840,  page  87  of  the  Session 
Acts. 

The  evidence  establishes  that  the  slave  hired  himself  on  board,  as  under- 
steward-  The  steward  of  the  boat,  who  hired  him,  and  the  Clerk,  both  prove 
that  the  slave  had  a  pass,  which  was  filed  amongst  the  boat^s  papers ;  but  the 
pass  cannot  be  found,  nor  do  those  witnesses  recollect  whose  name  was  signed 
to  the  pass.  It  is  also  proved,  that  the  slave  was  runaway  from  his  master, 
the  plaintiff^  during  the  period  that  he  was  employed  on  board  the  II.  M. 
Wright,  and  that  plaintiff  was  offering  a  reward  in  the  newspapers  for  his  ap- 
prehension. It  is,  therefore,  certain  that  he  was  ignorant  of  the  fact  of  his 
slave  being  employed  on  board  this  boat.  When  he  was  found  on  board  the 
Wright,  by  persons  sent  by  plaintiff,  the  slave  had  no  written  permission  to 
work  there,  although  he  was  provided  with  one  afterwards  by  plaintiff's  brother- 
in-law.     But   plaintiff  does  not  appear  to  have  sanctioned  this  act  of  his 
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MiaoiioQ  brother-in-law.  On  the  contrary,  he  came  to  town  directly  on  being  informed 
Sbt.  WRiaiTT.     of  it  by  letter,  and  took  the  slave  from  on  board  the  boat. 

A  question  has  been  made,  on  the  strength  of  a  dictum  in  the  case  of  Bud- 
dy V.  The  Vanleei\  6  An.  35,  that  the  fine  of  $500  imposed  by  the  second 
section  of  the  Act  of  1840,  could  only  be  inflicted  after  conviction  in  a  criminal 
prosecution.  There  does  not  appear  to  be  any  warrant  in  the  terms  of  the 
Act  for  this  doctrine.  The  second  section  says :  "  The  said  fine  shall  be  in- 
curred when  the  said  slave  or  slaves  shall  be  found  aboard,  without  a  written 
permission  from  their  owners.'^ 

The  evidence  shows  that  the  slave  Jacho  was  absent  (runaway)  from  his 
master's  service  from  the  last  of  January  until  the  commencement  of  Septem- 
ber, making  seven  months ;  during  all  of  which  time  he  appears  to  have  been 
employed  on  board  the  steamboat  H.  M.  Wright,  at  $20  per  month,  which 
were  paid  to  himself  The  defendants  are  liable  to  plaintiff  for  one  hundred 
and  forty  dollars,  wages  of  said  slave,  in  addition  to  five  hundred  dollars,  the 
legal  penalty  abovementioned. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  amended,  and  that  plaintiff  recover  of  T,  D.  Clarke,  master  of  the 
.steamboat  H.  M.  Wright,  the  sum  of  six  hundred  and  forty  dollars,  with  pri- 
vilege on  said  steamboat,  and  costs  of  the  District  Court ;  those  of  appeal  to 
be  paid  by  plaintiff. 


ON    A   RE-HEARING. 

Spoffosd,  J.  A  re-heariig  has  been  granted  as  to  one  point  in  this  case, 
namely,  the  liability  of  the  defendants  to  pay  the  plaintiff  a  fine  of  $500  for 
having  his  slave  on  board  their  steamboat  without  the  written  permission  of 
his  owner. 

Our  decision  upon  this  point  was  based  upon  a  very  positive  and  compre- 
hensive clause  in  the  second  section  of  the  Act  of  1840,  page  89.  "The  said 
fine  shall  be  incurred,  when  said  slave  or  slaves  shall  have  been  found  aboard 
without  a  written  permission  from  their  owners.'* 

If  that  jclause  stood  alone,  there  could  be  no  question  of  the  correctness  of 
our  former  judgment.  The  bare  fact  of  finding  a  slave  on  board  a  steamboat, 
without  the  required  permit,  would  fix  the  liability  of  the  master  and  owners 
of  the  boat. 

But,  upon  a  survey  of  all  the  provisions  of  this  obscurely  framed  law,  it 
would  seem  that  the  Legislature  did  not  intend  that  the  bare  fact  should  con- 
stitute the  offence  or  give  fise  to  the  severe  penalty,  but  that  the  fact  must  be 
coupled  with  an  intent,  of  which  intent  the  fact  was  to  be  presumptive  evi- 
dence, to  be  rebutted  only  on  the  testimony  of  two  witnesses  not  employed  on 
the  boat,  corroborated  by  circumstances. 

The  fact  gives  rise  to  a  presumption  that  the  captain  or  owners  received  the 
slave  on  board '*  iri77i  the  intention  of  depriving  his  ^inanter  of  him  and  of 
transporting  him  out  of  the  State^  or  from  one  part  of  the  State  to  the  oth^r.^^ 
Section  1 .  The  ingredient  of  a  guilty  intent  is,  therefore,  a  necessary  element 
in  ascertaining  whether  the  penalty  was  incuired.  See  Winston  v.  Foster,  5 
Rob.  11 13. 
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From  the  fact,  in  this  case,  that  plaintiff's  slave  was  found  on  board  the      maboaoq 
steamer  H.  M.  Wright,  without  his  written  permission,  the  law  presumes  the    Bn.  whzobt. 
guilty  intent  of  the  captain  to  deprive  the  owner  of  him. 

Has  this  presumption  been  rebutted  in  the  mode  prescribed  by  the  sta- 
tute? 

In  the  application  for  a  re-hearing,  we  are  referred  to  the  testimony  of  two 
witnesses,  St.  German  and  Smithera^  not  employed  on  board,  and  to  various 
circumstances,  to  rebut  the  legal  presumption. 

Upon  a  careful  review  of  this  evidence,  it  appears  sufficient  to  establish  that 
Captain  Clark  did  not  receive  the  boy  on  board  his  boat  with  intent  to  de- 
prive his  owner  of  him. 

It  is,  therefore,  ordered  that  the  judgment  heretofore  rendered  in  this  cause 
be  set  aside,  so  far  as  regards  the  penalty  of  $500 ;  and  that  the  sum  awarded 
the  plaintiff  be  reduced  to  one  hundred  and  forty  dollars ;  and  that  the  judg- 
ment in  other  respects  remain  undisturbed. 

BccHANAN,  J.,  took  uo  part  in  the  decision  on  the  re-hearing. 


Succession  of  Uknry  Fletcher,  f.  m.  c. — Opposition  of  Rev.  G.  J. 

DCQUKSNAY. 

An  appeal  taken  on  behalf  of  the  State  by  an  officer  unaathorlxed  to  prosecute  such  appeal,  which 

Is  therefore  dismissed,  does  not  bar  a  subsequent  appea!  from  the  same  Judgment,  by  an  assignee 

of  the  State  whose  interests  have  been  affected  by  the  Judgment. 
The  nnivertal  legatee  having  seisin  of  the  property  of  a  snccession,  is  not  accountable  for  the 

revenaes  of  a  particular  legacy,  before  delivery,  or  a  demand  of  delivery  made  of  him  in  due  form 

by  the  particular  legatee.    0.  C.  1619. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
C.  Bo9eliu9  and    W.  C.  MilUr,  for  appellants.     A.  Robert^   Collens  & 
Wooldridffe^  and  J.  Foulhouze,  for  appellees. 

Spofford,  J.  This  succession  has  been  heretofore  decreed  to  belong  to  the 
State.    See  Suecnsian  of  Fletcher,  11  An.,  59. 

Some  months  afterwards,  when  the  succession  was  about  to  be  wound  up, 
pursuant  to  that  decree,  the  Ret,  G.  J.  Duguesnay,  in  his  quality  as  Curate 
of  the  Church  of  St  Louis,  filed  an  opposition  to  the  tableau  of  distribution, 
upon  which  he  claimed  to  be  classed  as  a  creditor  of  the  succession  for  the 
sum  of  $6000.  His  opposition  was  sustained  to  the  amount  of  $5141  24,  by 
a  judgment  of  the  District  Court,  rendered  on  the  14th  of  January,  1867. 

From  this  decree  Henry  C.  Miller,  an  attorney  appointed  by  the  Auditor  of 
this  State,  immediately  prosecuted  an  appeal  to  this  court. 

This  appeal  was  on  motion  dismissed  by  this  court,  on  the  ground  that  an 
attorney  appointed  by  the  Auditor  had  no  right  to  ask  an  appeal  in  the  name 
of  the  State  from  a  judgment  of  one  of  the  courts  of  New  Orleans.  See  Sue- 
emion  of  Fletcher,  12  An.,  498. 

Pending  that  appeal,  the  State  of  Louisiana  renounced  and  assigned  its  rights 
in  the  Snceesnon  of  Fletcher  to  Aspasie  and  Caliche  Boham,  free  women  of  color, 
(who  are  the  present  appellants,)  by  a  legislative  Act,  approved  March  19th 
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SvocsBsioii  OF  1867.  (Sess.  Acts,  202).  These  parties  were  specially  empowered  by  the  said 
Act  to  take  charge  of  said  estate  to  the  same  extent  that  the  State  of  Louisiana 
was  then  entitled 

On  the  16th  June,  1857,  Aspasie  and  Catiehe  Boliam  asked  for  and  obtained 
an  order  of  appeal  from  the  judgment  of  the  14th  January  previous,  sustaining 
the  opposition  of  Duqtiemay.     This  appeal  is  now  before  us. 

Drique^nay  has  moved  to  dismiss  the  appeal,  upon  grounds  which  appear  to 
us  untenable. 

Under  our  decision,  the  former  order  of  appeal  was  a  mere  nullity,  because 
not  asked  for  by  any  person  competent  to  represent  the  State.  The  State, 
being  decreed  heir  to  the  succession,  had  an  obvious  interest  in  reversing  a 
judgment  which  reduced  the  sum  coming  into  the  public  treasury  more  than 
$5000.  The  State  had  a  right  to  appeal,  which  would  last  one  year  from  the 
time  of  the  rendition  of  the  judgment.  Having,  in  contemplation  of  law,  takea 
no  appeal,  the  State  had  waived  none  of  its  rights  on  the  19th  March,  1867» 
when  it  transferred  them,  such  as  they  were,  to  the  present  appellants.  Among 
those  rights  was  the  right  of  appealing  from  the  judgment  on  Duquesnay^* 
opposition.  Aaphasie  and  Catiehe  ^(?Aaw,  by  virtue  of  their  subrogation  to 
the  rights  of  the  State,  acquired  the  right  to  appeal,  which  the  District  Judge 
properly  accorded  to  them. 

All  the  other  grounds  urged  for  a  dismissal  should  have  been  urged  upon 
the  rule  taken  by  Duqvesnay,  to  set  aside  the  order  of  appeal  in  the  lower 
court  The  identity  of  the  appellants  as  the  parties  named  in  the  Act  of  March 
19th,  1857,  and  their  compliance  with  the  terms  of  that  Act,  were  not  con- 
tested by  the  rule  below,  and  we  sec  no  evidence  in  the  record  to  justify  any 
doubt  here  upon  these  points. 

The  motion  to  dismiss  is,  therefore,  overruled. 

The  opposition  of  the  Rev.  Curate  of  the  Church  of  St.  Louis  was  founded 
upon  the  allegation  that  the  deceased  Henry  Fletcher  was  accountable  and 
legally  liable  to  him  for  the  sum  of  $6000,  for  the  rents  of  certain  real  estate 
held  and  enjoyed  by  Fletcher,  as  the  testamentary  executor  of  the  Wid<nt> 
Bernard  Convent,  from  the  1st  M^y,  1887,  to  the  1st  May,  1847. 
The  origin  of  this  stale  demand  appears  to  be  this : 

In  her  last  will  the  Widow  Couvent,  /.  w.  c,  left  the  following  particular 
bequest: 

"  Je  veux  et  ordonne  que  mon  terrain  a  Tencoignure  des  rues  Grands  Horn- 
mes  et  de  T Union  soit  k  perp6tuit^  consacre  et  employ^  a  Tetablissement  d'une 
ecole  gratuite  pour  les  orphelins  de  couleur  du  faubourg  Marigny. 

Cette  ^cole  s^etablira  sous  la  surveillance  du  r6v6rend  Pere  Maenhaut,  et,  en 
cas  de  mort  ou  d'absence,  se  trouvera  sous  la  surveillance  de  ses  successeurs 
en  office.  En  consequence,  j'entends  que  les  dits  terrains  et  edifices  ne  soient 
jamais  vendus  sous  quelque  pretexte  que  ce  soit,  mais  au  contraire  qu'il  y  soit 
fait  par  souscription  ou  autrement  toutes  les  ameliorations  et  additions  que  le 
temps  et  le  nombre  des  enfants  orphelins  pourront  exiger." 

She  then  instituted  Henry  Fletcher,  whom  she  had  previously  appointed 
executor  of  this  will  with  seizin  of  her  property,  her  universal  legatee,  in  the 
following  terms : 

*^Mes  dettes  et  mes  legs  une  fois  payes,  dans  le  cas  quMl  resterait  quelque 
chose,  je  norome  et  institue  le  dit  Henry  Flfteher^  mon  legataire  universel. 
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l^oar  pitf  lai  en  disposer  et  en  fkire  la  distribution,  suivant  les  instructions  que    Soochmo*  or 
je  lui  donnerai  de  rive  voix." 

The  testatrix  died  about  the  1st  of  May,  1837. 

It  does  not  appear  that  the  Cure  Maenhaut  made  an  attempt  to  carry  out 
the  scheme  of  the  testatrix,  or  to  establish  the  contemplated  school,  until  the 
spring  of  1 847.  In  April  of  that  year,  a  number  of  free  colored  persons  formed 
themselves  into  a  voluntary  corporation,  under  the  general  law,  which  wa» 
styled  "*  La  Soci6te  Catholique  pour  T  instruction  des  Orphelais  dans  Tindi- 
^nce.*^ 

On  the  6th  of  May  following,  by  an  authentic  act,  to  which  Henry  Fletcher 
was  a  party,  Maenhaut  ceded  to  this  society  the  property  at  the  corner  of 
<jrreatmen  and  Union  streets,  bequeathed  as  aforesaid  by  the  Widow  Convent, 

In  this  act  is  the  following  declaration :  "  Et  le  dit  Ret'd.  C»  Maenhaut  a 
de  plus  expos^  que  jusqu'^  ce  jour,  il  n'a  vu  la  pos»ibilite  de  mettre  a  execu- 
tion les  Tolontes  de  la  testatrice,  et  qu'en  consequence  Henry  Fletcher^  l'cx6- 
■cuteur  testamentaire  et  16gataire  universel  de  la  dite  veuve  Berna/rd  Convent^  a 
•continue  jusqu'a  present  a  jouir  lui-meme  des  revenus  de  la  propri6te  dont  il 
s'agit,  sans  que  4ui  le  Eecerend  C.  Maenhaut  s'y  soit  le  moindrement  im^ 
misce.*^ 

It  does  not  appear  that  there  was  ever  any  written  recognition  on  the  part 
of  Fletcher,  that  he  was  accountable  to  any  one  for  the.  rents  of  this  property 
from  the  death  ef  the  testatrix  up  to  the  date  of  the  cession. 

No  judicial  demand  was  made  by  any  one  for  an  account  for  those  rents, 
untilJune,  1856,  more  than  nine  years  after  F  letcJier  hsid  ceased  to  possess 
the  property,  and  nearly  three  years  after  his  death. 

The  opponent  JDuquesnay  is  the  successor  in  oflSce  of  the  Ret'd.  Cure  Maen- 
hant.  He  now  demands  that  the  revenues  of  the  aforesaid  property  from  1837 
to  1847,  be  paid  to  him  out  oi  Fletcher^ 8  succession,  by  virtue  of  the  right  of 
*urrillanee  over  the  school,  given  him  by  the  will  of  the  Widow  Convent. 

We  think  it  clear  that  the  will  gives  him  no  right  of  action  for  those  rents. 
Not  to  Bottoe  other  obstacles,  it  will  suffice  to  say  that  Fletcher  had  the  law- 
ful seizin  of  the  property,  that  it  was  bequeathed  as  a  special  legacy  to  found 
a  school  which,  not  he,  but  the  Cure  Maenhaut  was  to  found,  and  that  he  was 
never  in  default  for  not  delivering  the  legacy.  Indeed,  the  opponent's  prede- 
cessor, Maenhaut y  when  he  received  the  property  and  devoted  it  to  its  chari- 
table destination,  expressly  declared  that,  up  to  the  6th  of  May,  1847,  it  had 
not  been  possible  to  put  the  wishes  of  the  testatrix  into  execution. 

Fletcher  then,  as  the  universal  legate©  of  the  testatrix,  was  proprietor  of 
the  revenues  up  to  that  time,  since  she  made  no  express  declaration  in  her  will 
that  they  should  belong  to  any  one  else  before  the  establishment  of  the  sclyool 
by  the  Cure  Maenhaut 

"  Every  legacy  under  a  particular  title  gives  to  the  legatee,  f5rom  the  day  of 
the  testator's  death,  a  right  to  the  thing  bequeathed,  which  right  may  be  trans- 
mitted to  his  heirs  or  assigns ;  and  this  takes  place  as  well  in  testamentary 
dispositions,  universal  or  under  an  universal  title,  as  in  those  made  under  & 
particular  title. 

"  Nevertheless,  the  particular  legatee  can  take  possession  of  the  thing  be- 
qoeathed,  or  claim  the  proceeds,  or  interest  thereof,  only  from  the  day  the  de- 
mand of  delivery  was  formed  according  to  the  order  herein  before  established. 
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^^rtmaL?'  ^^  ^^^  ^^^  ^*^  ^'^  which  that  delivery  was  voluntarily  granted  to  him."  C. 
C.  1619. 

But  the  opponent  Duquesnay  also  claimed  the  amount  of  these  revenues  un- 
der an  alleged  oral  promise  of  Fletcher. 

If  he  did  not  owe  them,  such  promise  would  be  a  nude  pact  But  the  evi- 
dence is  too  uncertain  and  inconclusive  to  establish  a  valid  and  perfect  con- 
tract on  the  part  of  the  deceased  to  pay  a  specific  sum  of  money,  even  if  there 
were  a  natural  obligation  to  support  such  a  contract. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court,  so  far  as  it  respects  the  opposition  of  J.  L,  Duquesnay,  curate, 
Ac ,  be  avoided  and  reversed,  and  that  the  opposition  of  said  Duguesnay  to 
the  account  and  tableau  of  distribution  herein  filed,  be  dismissed,  the  said  op- 
ponent paying  the  costs  thereof  in  the  District  Court,  and  the  costs  of  this 
appeal.  And  it  is  further  ordered,  that  in  nil  other  respects,  the  judgment 
appealed  from  be  affirmed. 


L.  SuRGi  r.  City  of  New  Orleans. 

Where  the  Clerk  has  omitted  to  Issue  a  citation  of  appeal  In  conformitj  to  the  order  granting  the 
appeal,  the  error  is  not  attributable  to  the  appellant ;  the  appeal  will  not  be  dismissed  on  such 
ground,  but  time  allowed  to  correct  the  error. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin^  J. 
E.  II.  Dnrell^  for  plaintiif.     /.  J.  Mlchell^  for  defendant  and  appellant. 

Merrick,  C.  J.     In  this  case  there  is  a  motion  to  dismiss  the  appeal. 

The  judgment  was  signed  on  the  81st  day  of  January,  1857.  The  motion 
for  an  appeal  and  order  of  appeal  were  made  and  allowed  on  the  4th  day  of 
February,  it  being  also  ordered  that  a  citation  of  appeal  issue  to  the  plaintiff. 

On  the  14th  of  February,  the  plaintiff  took  a  rule  upon  the  defendant  be- 
fore the  District  Court,  to  show  cause  why  the  order  for  a  suspensive  appeal 
should  not  be  set  aside,  on  the  ground  that  no  proper  appeal  had  been  taken. 
"Vyhen  the  rule  came  on  for  hearing  it  was  ordered,  on  the  motion  of  plain- 
tiff's counsel,  that  the  rule  be  dismissed. 

This  is  not  one  of  those  cases  in  which  the  want  of  a  citation  is  attributable 
to  the  appellant  It  was  prayed  for  in  the  motion  for  an  appeal  and  the  vo 
luntary  appearance  of  the  plaintiff  in  his  rule  to  set  aside  the  order  of  ap- 
peal, and  the  abandonment  of  that  motion  was  calculated  to  put  the  Clerk  off 
his  guard.  Under  the  nineteenth  section  of  the  Act  of  1839,  it  is  in  the  power 
of  this  court  to  give  time  to  correct  the  error.     See  Act  of  1839,  p.  164. 

Now,  therefore,  unless  the  plaintiff  and  appellee  do  enter  a  formal  waiver  of 
the  citation  of  appeal  in  this  case,  it  is  ordered,  that  this  case  be  continued 
until  the  second  Monday  of  June  next,  in  order  that  the  plaintiff  and  appellee 
may  be  served  with  the  copy  of  the  motion  and  order,  as  well  as  the  citation 
of  appeal. 
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Succession  of  Martin  H.  Devereux. 

A  partition  of  a  succeMlon  made  between  an  heir  of  age  and  minor  heirs  cannot  be  opposed  by  the 
bdr  who  was  of  age  and  who  went  into  possession  of  his  portion,  on  the  ground  of  informalities 
in  the  proceedings  as  regards  the  minor  heirs. 

Sacfa  a  partition,  although  not  homologated,  is  binding  on  the  heir  of  age  who  signed  the  act  of 
partition.    The  decree  of  the  Judge  was  only  necessary  to  bind  the  minors. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin,  J. 
C.  RoselitiB^  for  tutrix  and  appellant.     Semmes  &  Labatt^  for  opponent 
and  appellee. 

Merrice,  C.  J.  The  partition  made  on  the  10th  day  of  July,  1863,  cannot 
be  disturbed  in  this  proceeding  on  account  of  the  causes  alleged- 

In  1843,  Martin  H.  Determix  applied  to  the  Probate  Court  to  be  confirmed 
as  tutor  to  his  minor  daughter,  the  present  opponent  in  this  case.  In  1846,  he 
rendered  his  tutor's  account  in  the  same  court,  contradictorily  with  the  under- 
tutor,  wherein  he  showed  a  balance  due  his  daughter  from  her  deceased  mother's 
estate  and  the  community  of  $17,870  67.  This  account  was  homologated 
NoTember  14th,  1845. 

Dttertux  having  contracted  a  second  marriage,  died  in  1851,  leaving  two 
minor  children  by  such  second  marriage.     His  second  wife  also  survived  him, 

George  Allen  was  appointed  his  testamentary  executor. 

The  opponent  arrived  at  the  age  of  majority  on  the  6th  day  of  January, 
1852, 

The  executor,  in  May,  1852,  on  presenting  his  final  account  wherein  he  had 
set  forth  the  indebtedness  of  the  estate  to  the  opponent  and  the  amount  coming 
to  her,  the  widow  and  minor  heirs,  proposed  a  plan  of  distribution  or  division, 
and  in  order  to  facilitate  the  payment  of  opponent  and  to  effect  a  partition  be- 
tween the  parties,  and  avoid  a  sale,  prayed  that  the  heirs  he  notified  of  the 
filing  of  the  account  and  alleged  that  a  family  meeting  would  be  called  to  deli- 
berate, and  prayed  that  petitioner  be  discharged.  In  this  account  he  placed 
the  opponent's  claim  against  her  father's  succession  at  the  same  sum  as  men- 
tioned by  her  father  in  his  account,  and  added  thereto  her  share  of  the  residue 
of  his  estate  after  making  deduction  of  her  debt  The  account  (which  had 
been  shown  to  her  and  explained  previous  to  its  being  filed)  was  duly  notified 
to  her  aft«r  the  same  was  filed,  and  %he  expreuly  approved  of  the  proposed 
ginng  in  payment  and  partition  on  the  basis  set  forth  in  the  aecovnt  on  the 
16th  day  of  June,  and*  it  was  homolog^tted  on  the  19th  day  of  June,  1852." 

The  family  meeting  was  convoked  and  was  assisted  by  experts  who  appraised 
the  property  proposed  to  be  set  apart  to  pay  opponent  her  debt  and  allot  to 
her  her  portion  of  the  estate  to  be  divided,  and  also  the  portions  proposed  by 
the  executor  to  be  set  off  to  the  widow  and  the  minor  heirs.  The  family 
meeting  advised  that  the  proposed  partition  and  giving  in  payment  should  be 
carried  into  effect,  and  recommended  that  the  same  be  done  as  soon  as  prac- 
ticable. Tlie  under-tutor  concurring,  the  Judge  homologated  the  deliberations 
of  the  family  meeting  and  ordered  "  a  final  settlement  and  partition  among 
the  widow  and  heirs  of  the  late  Martin  E.  Detercnx^  as  well  of  the  community 
as  of  the  separate  property  belonging  to  the  succession  of  the  deceased,  and 
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SiTcoMaioH  Of  the  payment  of  the  debts  and  legacies  of  the  succession,  by  giving  in  pay- 
ment, setting  apart  and  conveying  certain  property  equivalent  in  value  to  the 
claims  and  rights  of  the  respective  parties  against  and  in  the  succession  of  the 
deceased,  (be)  made  before  H.  B.  Cenas,  Notary  Public  of  this  city,  in  accor- 
dance with  the  account  herein  of  the  testamentary  executor  and  of  the  advice 
of  the  family  meeting."     This  decree  was  signed  July  Vth,  1852. 

On  the  tenth  day  of  the  same  month,  the  partition  took  place,  and  precisely 
the  same  property  was  set  otF  to  the  opponent  in  payment  of  her  claim  against 
her  father's  estate,  as  well  as  her  interest  in  it  as  was  proposed  by  the  executor 
and  recommended  by  the  family  meeting  and  ordered  by  the  Judge.  And  in 
like  manner  was  the  property  set  apart  to  the  widow  and  the  minor  heirs. 

The  opponent  was  a  party  to  the  act  of  partition  and  signed  the  same  with 
the  widow  and  tutrix,  the  experts,  the  notary  and  the  witnesses. 

One  clause  of  the  act  reads  thus:  "  And  the  said  Mm  Mary  Hart  Deteretix 
(i.  e.  the  opponent)  and  Mrs.  Mary  C.  Devereux  do  by  these  presents  transfer, 
convey,  assign  and  set  over  unto  the  said  minors  Anna  M.  Bevereux  and 
Catherine  Devereux  all  their  right,  title  and  interest  in  and  to  the  property 
herein  allotted  and  given  in  payment  to  the  said  minors." 

The  widow  and  undcr-tutor  in  like  manner  recognize  the  rights  of  the  oppo- 
nent, and  all  parties  acknowledge  the  receipt  from  the  executor  and  possession 
of  the  property  "  set  apart,  conveyed  and  given  in  payment  of  their  respective 
claims  and  rights  against  and  in  "  the  succession. 

The  opponent  as  well  as  the  widow  and  heirs  have  been  in  the  possession 
and  enjoyment  of  their  respective  portions  ever  since. 

The  act  of  partition  not  having  been  homologated  by  the  decree  of  the 
court,  the  opponent  filed  an  opposition  to  the  partition  on  the  19th  day  of 
January,  1856,  which  was  amended  in  May  of  the  same  year,  and  citation 
served  upon  the  widow  individually  and  as  tutrix  the  28th  day  of  May. 

As  to  so  much  of  the  opposition  as  attacks  the  tutor^s  account  and  the  judg- 
ment homologating  the  same,  the  Judge  of  the  Fifth  District  Court  correctly 
decided  that  he  had  no  jurisdiction. 

The  question,  therefore,  to  be  decided  by  this  court,  is  whether  or  not  the 
partition  signed  by  the  opponent  is  binding  upon  her  ? 

It  is  contended  that  the  partition  is  informal  because  special  tutors  were  not 
appointed  to  represent  the  two  minors  as  required  by  Article  1291  of  the  Civil 
Code,  and  because  the  allotment  of  the  shares  to  the  minors  was  made  con- 
jointly. 

At  the  time  the  opponent  signed  the  act  of  partition,  she  was  of  full  age, 
and  the  instrument  required  no  homologation  to  make  it  obligatory  upon  her- 
It  was  an  act  which,  if  all  the  parties  had  been  majors,  would  not  have  required 
the  decree  of  the  Judge  to  give  it  validity  as  to  any  one.  The  decree  of  the 
Judge  was  only  required  to  bind  the  minors.  THo  widow  and  major  heirs  had 
the  right,  if  they  had  so  chosen,  to  withhold  their  signatures  and  approbation 
from  the  act.  If  they  had  done  so,  they  would  have  been  at  liberty  at  any 
time  before  ratifying  it  by  taking  possession  of  the  property,  to  oppose  the 
partition  and  show  irregularities  in  it  But  having  approved  the  act,  having 
conveyed  to  the  minors  the  interests  allotted  them  by  the  act,  they  are  in  the 
condition  of  parties  who  have  voluntarily  confessed  judgment.  They  cannot 
afterwards  be  permitted  to  attack  the  proceedings  for  want  of  form  at  least. 
C.  C.  1785,^1438.     All  that  they  now  can  do,  is  to  present  the  partition  for 
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homologation  and  cite  the  proper  parties  who  have  the  right  to  oppose  the   Succmkow  or 
same,  and  if  the  appellee  shall  deem  the  advice  of  a  family  meeting  necessary 
to  confirm  the  act  of  partition,  she  has  the  right  to  call  such  family  meeting. 
C.  C.  1788. 

These  views  have  been  repeatedly  recognized  by  our  predecessors. 

In  the  case  of  Cooney's  Reirs  v.  Clark^  7  L.  K  160,  it  is  said:  '*The  prin- 
cipal objections  to  it  (the  partition)  are  its  informalities  in  the  proceedings  and 
want  of  homologation  in  due  time.  It  is  true  that  the  proceedings  did  not 
appear  to  be  clothed  with  all  the  formalities  which  probably  are  required  by 
law  to  give  absolute  and  conclusive  efifect  to  them  as  a  final  partition.  It  was 
made  in  judicial  form  between  co-heirs,  some  of  whom  were  minors  represent- 
ed by  their  mother  and  tutrix,  and  if  the  property  really  belonged  to  the 
estate  of  their  father,  the  partition  gave  to  each  heir  a  separate  title  to  the 
property  by  him  partaken,  good  and  valid  until  annulled  or  changed  by  the 
application  of  those  interested  in  the  succession.  See  La,  Code,  Arts.  1219 
and  143a" 

In  the  case  of  Dufau  et  al  v.  Latour  etoL^  8  L.  R.  562,  the  suit  had  been 
brought  without  noticing  a  previous  partition.  On  an  exception  being  taken 
to  the  action,  the  court  says :  "  The  act  of  partition  relied  on  in  support  of 
the  exception  recites  that  *  the  surviving  husband  and  the  heirs  properly  re- 
presented appeared  before  the  notary,  who  was  the  same  Judge  of  Probates  in 
pursuance  of  a  previous  notice,  and  that  the  notary  proceeded  to  open  the 
present  proc^  verbal  of  partition.'  It  then  sets  forth  the  net  amount  of  the 
estate  in  money,  after  deducting  the  charges,  and  concludes  by  exhibiting  the 
distributive  share  of  each  of  the  heirs.  It  appears  to  be  signed  by  all  parties 
interested,  the  married  women  duly  represented  by  their  husbands." 

"We  are  of  the  opinion,"  the  court  proceeds,  **  that  the  Court  of  Probates 
did  not  err  in  sustaining  the  exception.  While  this  act  remained  in  force  and 
not  rescinded,  no  new  partition  could  be  provoked.  T?ie  parties  are  to  be 
governed  by  it  as  to  the  sha/res  they  a/re  respectively  entitled  to  ;  and  if  any  of 
the  heirs  have  received  more  than  their  share  at  the  sale  of  the  estate,  their 
co-heirs  are  entitled  to  an  action  to  enforce  the  contract  and  to  equalize  the 
shares  in  the  courts  of  ordinary  jurisdiction." 

In  the  case  of  Baham  et  al.  v.  Baham^  11  L.  R.  511,  Garleton,  Judge,  as  the 
organ  of  the  court,  said :  **  Courts  should  listen  with  great  caution  to  objec- 
tions of  this  nature,  (objections  relating  mostly  to  matters  of  form  in  a  sale  to 
elfect  a  partition,)  when  no  injustice  appears  to  have  been  done.  The  formal- 
ities prescribed  by  law  for  conducting  suits  and  the  fulfillment  of  contracts, 
are  intended  as  a  safeguard  to  protect  the  rights  of  parties,  and  should  never 
be  used  as  a  weapon  to  inflict  an  injury.  In  the  case  now  under  consideration, 
the  sale  took  place  on  the  27th  of  May,  1835,  and  no  complaint  was  heard 
until  the  27th  of  August,  1836,  when  the  plaintiffs  filed  their  petition." 

The  testimony  having  shown  that  the  parties  complaining  had  ineffectually 
offered  some  of  the  notes  taken  at  the  sale  to  effect  a  partition  for  discount,  the 
court  remarks  further: 

"This  testimony,  standing  as  it  does,  wholly  uncontradicted  upon  the  record, 
shows  what,  in  our  opinion,  amounts  to  a  ratification  of  the  sale ;  and  that  any 
objections  on  the  part  of  the  plaintiffs  against  the  irregularity  of  the  proceed- 
ings, if  any  have  intervened,  comes  too  late." 
In  the  case  of  Keinp  v.  Kemp  et  al.y  15  L.  R.  520,  Bullard,  Judge,  as  the 
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SuoonsioM  or   organ  of  the  court,  said :  "  As  it  relates  to  the  Jiein  of  agent  the  time  of  these 

DlTBBtCX.  .  *^       ^ 

partitions,  tkey  have  no  right  to  complain^  and  so  far  as  they  are  concerned 
those  acts  ought  to  he  held  valid.  But  the  minors  and  those  not  parties  are 
not  concluded,  and  their  portions  ought  to  be  made  up  to  them  according  to 
the  principles  of  equity.  Such  partial  and  informal  divisions  of  property  ought 
not  to  be  treated  as  absolute  nullities,  specially  when  they  have  been  acquiesced 
in  for  a  series  of  years,  and  while  the  rights  of  minors  are  to  be  protected, 
other  vested  rights  are,  if  possible,  to  be  maintained.'*  See  Opinion  Book 
No.  9,  p.  573. 

From  these  authorities,  it  appears  that  Article  1786  of  the  Civil  Code,  which 
declares  that  those  who  have  treated  with  a  minor  cannot  plead  the  nullity  of 
the  agreement,  if  it  is  sought  to  be  enforced  by  the  party  when  the  disability 
ceases,  or  by  those  who  legally  administer  the  rights  of  such  person  during 
the  disability,  is  applicable  to  a  partition,  and  that  the  m%jor  heir  who  has 
signed  and  ratified  the  act  of  partition  cannot  be  heard  to  allege  its  nullity  be- 
cause not  formal  as  to  the  minor. 

The  case  of  the  Succession  of  Story ^  6  An.  210,  is  not  at  all  opposed  to  the 
previous  decisions.  That  case  was  a  direct  appeal  from  a  partition  which  the 
appellants  had  never  ratified,  but  which  they  were  opposing.  Of  course  they 
had  a  right  to  have  the  forms  of  law  pursued  in  making  the  partition.  The 
case  of  Oassen  v.  Falfrey^  9  An.  660,  is  also  one  of  those  cases  in  which  this 
court  has  held  that  the  bidder  at  a  judicial  sale  w^ho  has  not  either  paid  the 
price  or  taken  possession,  is  not  obliged  to  complete  the  purchase  and  pay  the 
price  where  he  discovers  illegalities  in  the  proceedings,  which  have  led  to  the 
sale,  calculated  to  throw  a  cloud  upon  his  title :  a  very  dififerent  case  firom  that 
where  the  purchaser  has  signed  the  act  of  sale  or  adjudication  and  taken  pos- 
session. 

As  it  respects  the  allotment  of  the  shares  of  the  two  minors  conjointly,  if  they 
are  prejudiced  by  it,  they  alone  can  complain.  At  most,  they  are  only  pre- 
judiced by  its  making  them  pay  the  costs  of  a  partition  between  themselves, 
whilst  any  loss  would  be  borne  by  both  and  any  advantage  by  the  increase  in 
value  of  any  portion  of  the  property  would  benefit  both.  This  is  not  a  matter 
entering  into  the  essence  of  the  contract  of  partition,  as  often  portions  allotted 
per  stirpes  will  not  admit  of  further  subdivisions. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  District  Court  be  reversed,  and  that  the  opposition  of  Mary  Mart 
Devereux^  wife  of  Cornelius  Noonan,  appellee,  to  the  partition  of  the  estate  of 
her  father,  Martin  Harper  Bevereitx^  be  dismissed  and  the  prayer  of  said 
opposition  rejected  at  cost  of  appellee  in  both  courts. 

Spofford,  J.,  took  no  part  in  this  decision. 
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C.  M.  Hart  v.  R.  A.  Stewart. 

The  Artlde  45S  of  the  Code  of  Practice  does  bot  refer  to  the  award  of  amicable  componnders.  Where 
there  is  do  allegatiOD  of  frand  or  other  malpractice  the  homologation  of  the  award  of  amIcaMe 
compoonders  should  be  made  on  motion  wltboat  any  delay  being  granted  to  the  adverse  party. 

i  PPEAL  fipom  the  District  Court  of  St.  Bernard,  Rousseau,  J. 
A    R  lit  R,  H.  Mart,  for  plaintiiT.     R.  A,   Upton,  for  defendant  and  ap- 
pellant 

Cole,  J.  The  only  question  in  this  case  is  whether,  when  it  is  agreed  to  leave 
the  decision  of  the  case  to  amicable  compounders,  and  their  award  is  to  be  final, 
whether  a  party  can  ask  to  have  the  award  homologated  when  the  counsel  of 
the  other  party  is  present  in  court,  and  when  no  allegation  of  fVaud  or  other 
malpractice  are  set  up,  without  following  the  provisions  of  Art.  456  of  the 
Code  of  Practice,  and  calling  upon  the  adverse  party  to  show  cause  within  ten 
days  after  the  notice  of  such  motion  shall  have  been  served  on  him,  why  such 
report  or  award  should  not  be  homologated. 

We  think  that  the  notice  of  ten  days  in  the  case  at  bar  was  not  necessary, 
because  Articles  459  and  460  of  the  Code  of  Practice  declare  that  the  court 
cannot  revise  the  award  of  amicable  compounders. 

Art  456  of  the  Code  of  Practice  does  not  refer  to  the  award  of  amicable  com' 
pounders :  for  there  would  be  no  use  to  give  the  notice  when  the  court  has  not 
the  power  to  rectify  the  errors  in  the  award. 

The  reason  of  this  is  found  partly  in  Art  8077  of  the  Civil  Code,  "Amicable 
compounders  are  authorized  to  abate  something  of  the  strictness  of  the  law  in 
favor  of  the  natural  equity." 

The  court  cannot  correct  what  may  appear  to  it  errors,  for  they  may  have 
been  caused  by  yielding  to  the  dictates  of  equity. 

If  appellant  had  suggested  fraud  or  malpractice  at  the  time  the  motion  was 
made  to  homologate,  it  would  have  been  proper  for  the  court  to  have  granted 
delay,  but  no  such  suggestions  were  made. 

Art.  456  of  the  Code  of  Practice  evidently  refers  to  ordinary  errors  which 
may  exist  in  the  award,  and  requires  a  notice  of  ten  days  to  the  opposite  party 
to  give  him  an  opportunity  of  alleging  them  ;  and  as  courts  have  not  the  right 
of  correcting  them  in  the  awards  of  amicable  compounders,  this  notice  is  not 
then  necessary  when  made  by  this  class  of  arbitrators. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 

Merrick,  C.  J.,  concurring.  I  think  the  same  notice  is  required  in  the  case 
of  the  award  of  amicable  compounders  as  in  the  case  of  arbitrators.  C.  C, 
3077.  Although  the  award  of  the  amicable  compounders  cannot  be  set  aside 
for  the  causes  for  which  an  award  may  be  annulled,  still  the  rule  or  motion  is 
important  as  there  may  be  a  good  reason  why  the  award  of  amicable  com- 
pounders should  not  be  homologated ;  such  as  informalities  in  their  proceed' 
ings,  the  want  of  the  oath,  or  the  investigation  and  decision  of  matters  not 
submitted  to  them. 

But  in  the  present  case  the  defendant  has  waived  the  motion  and  notice  by 
voluntarily  excepting  to  the  award.     In  my  opinion  this  exception  formed  an 
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Hall  issue  which  ought  regularly  to  have  been  set  down  for  trial,  and  judgment 
SnwiRT.       thereon  rendered. 

But  the  defendant  docs  not  complain  that  his  cause  was  not  set  down  for 
trial,  but,  that  it  was  tried  when  it  was  not  at  issue  for  want  of  a  written 
motion  to  homologate. 

I,  therefore,  think  the  judgment  ought  to  be  affirmed. 

VooRHiES,  J.,  concurring.  After  the  joinder  of  issue  in  the  court  below,  the 
parties  litigant  agreed  to  submit  to  amicable  compounders  the  matter  in  dis' 
pute  between  them,  and  to  abide  by  their  award,  which  should  be  final  In 
case  of  disagreement,  the  amicable  compounders  were  to  select  an  umpire, 
which  was  done.  The  litigants  also  agreed  to  waive  the  oath  and  all  other 
formalities  required  by  law  to  be  observed  by  the  amicable  compounders. 

An  award  made  in  accordance  with  this  agreement  was  filed  in  the  court 
below  on  the  18th  of  June,  1856.  Twelve  days  after,  the  defendant  filed  a 
petition  alleging  that  the  award  contained  errors  to  his  prejudice,  and  praying 
that  the  said  award  might  be  examined  on  its  merits ;  and,  after  due  hearing 
and  oyer,  reversed  and  annulled,  and  judgment  rendered  in  his  favor  according 
to  the  nature  of  the  case,  &c. 

The  motion  of  the  plaintiff  to  homologate  the  award  was  made  on  the  6th  of 
October,  1856. 

It  is  perfectly  clear,  that  the  award  could  not  be  disturbed  by  the  Judge, 
whose  duty  was  limited  merely  to  its  homologation  as  it  stood,  in  order  that 
it  might  have  the  effect  of  a  definitive  judgment.  And  the  award  does  not  ap- 
pear to  have  been  assailed  on  any  legal  grounds. 

I  am,  therefore,  of  the  opinion,  that  the  defendant  must,  under  these  circum- 
stances, be  considered  as  having  waived  the  ten  days  notice,  if  such  notice  be 
essentia],  to  show  cause  why  the  award  should  not  be  homologated. 

For  this  reason  I  concur  in  the  conclusion  of  Mr.  Justice  Cole  for  the  affir- 
mance of  the  judgment  of  the  court  below. 


0.  G.  MouLTON  V,  J.  T.  Hodges. 

Where  the  petition  and  notes  annexed  had  disappeared  from  the  Record  and  could  not  be  found 
after  diligent  search,  the  case  iras  properly  tried  on  a  copy  of  the  petition  filed  under  an  order  of 
court  contradictorily  rendered. 

Where  consent  Is  the  basis  of  a  Judgment  it  must  appear  before  the  appellate  court  by  proof  Inde- 
pendent of  the  Judgment  Itself. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
W.  L.  PittSy  for  plaintiff.     T,  J.  Semmes,  for  defendant  aud  appellant 

Buchanan,  J.  This  is  a  suit  upon  several  promissory  notes  of  defendant  in 
favor  of  plaintiff,  which  were  annexed  and  made  part  of  the  petition. 

The  answer  specially  denies  the  signatures  of  the  notes. 

In  the  interval  between  the  service  of  petition  and  citation,  and  the  filing  of 
the  answer,  the  petition  and  notes  annexed  disappeared  from  the  Record  and 
have  never  since  been  found,  although  diligent  search  was  made  for  them. 
Advertisements  of  the  loss  of  the  notes  were  also  inserted  in  a  newspaper  of 
this  city. 
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The  case  was  tried  in  presence  of  both  parties  by  counsel,  upon  a  copy  of  the  Moultoji 
petition,  which  had  been  filed  under  an  order  of  court  contradictorily  rendered ;  Uooon. 
and  judgment  was  rendered  in  favor  of  plaintiff  for  the  amount  due  upon  the 
notes  as  set  forth  in  the  petition,  with  five  per  cent  interest  from  judicial 
demand ;  which  judgment  was  amended  the  next  day  *^  the  counsel  for  defen- 
dant being  present  in  court  and  consenting  thereto  (as  is  stated  in  the  minute 
of  judgment)  by  increasing  the  rate  of  interest  to  six  per  cent  and  allowing 
the  same  from  maturity  of  the  notes. 

Defendant  appeals. 

Plaintiff's  case  is  made  out  by  the  testimony  of  Messrs.  Pitts  and  Lathrop, 
as  to  a  conversation  between  plaintiff  and  defendant,  at  which  those  witnesses 
were  present  The  loss  of  the  notes  is  proved  by  the  direct  testimony  of  the 
two  clerks  of  the  court,  Weysham  and  Jfopkiiis.  C.  C.  2258.  The  next  ques- 
tion is  as  to  the  authority  of  the  counsel  of  defendant  to  consent  to  the  amend- 
ment of  the  judgment  originally  rendered.  Upon  this  point,  the  appellant  refers 
us  to  the  case  of  Broumird  v.  Broimard,  19th  La.,  354.  That  was  a  much 
stronger  case  than  this.  The  judgment  rendered  on  the  very  day  the  petition 
was  filed,  mentioned  that  it  was  rendered  ly  consent  of  parties.  In  the  lan- 
guage of  the  Supreme  Court  through  its  organ  Judge  Morphy — **  From  the 
proceedings  exhibited  in  the  Record  it  does  not  appear  that  the  defendant  has 
ever  been  a  party  to  them.  He  never  appeared  in  court  by  filing  any  plea, 
exception  or  answer,  nor  does  he  appear  to  have  been  cited.  No  judgment 
can  be  rendered  without  citation  to  the  party,  and  without  a  contest  alio  litis, 
resulting  either  from  an  answer,  or  from  a  judgment  by  default"  In  these 
respects,  this  case  is  certainly  different  from  that  of  Broussard  v.  Bronssard\ 
for  the  present  Record  shows  a  personal  service  of  citation,  a  judgment  by  de- 
fault, an  appearance  to  set  aside  default,  and  an  answer  filed  for  defendant 
But  the  general  remarks  contained  in  the  case  oi  Broussard  v.  Broussard,  and 
which  follow  the  above  quotation,  apply  to  this  case.  Judge  Morphy  proceeds : 
"  TVe  have  often  held  that  this  court  cannot  receive  as  proper  evidence  for  their 
consideration  anything  which  the  Judge  states  in  his  judgment  to  have  been 
proven.  An  admission  of  material  facts  could  not  be  proved  by  any  mention 
in  the  Judge^s  opinion  of  its  being  made.  And  what  is  a  consent  that  a  judg- 
ment be  rendered,  but  an  admission  of  all  the  facts  necessary  to  make  out  the 
plaintiff's  case?  This  consent,  which  is  the  basis  of  the  judgment,  must  appear 
before  us,  by  proof  independent  of  the  judgment  itself,  when  the  party  prays 
for  relief  firom  this  court ;  otherwise  the  bare  mention  of  such  consent  in  the 
opinion  of  the  Judge  of  the  first  instance  would  conclude  the  suitors  before 
him  and  deprive  them  of  the  privilege  of  litigating  their  rights  in  this  tribunal ; 
as  no  appeal  lies  from  a  judgment  rendered  by  consent  or  on  the  confession  of 
a  party."    See  also  3d  La.,  203 ;  19th  La.,  84;  6  Rob.,  149. 

The  consent  of  counsel  to  amend  this  judgment  appears  to  have  been  made 
with  the  view  of  dispensing  with  an  application  for  a  new  trial  on  the  part  of 
plaintiff;  for  the  petition  asked  for  six  per  cent,  firom  the  maturity  of  the  notes. 
We  are  therefore  to  inquire  whether  the  plaintiff  would  have  been  entitled  to 
that  interest  upon  an  application  for  a  new  trial,  upon  the  law  and  the  evidence 
in  the  Record,  and  independently  of  the  consent  of  defendant's  counsel. 

The  petition  does  not  declare  in  what  State  the  notes  sued  upon  were  made, 
further  than  this  may  be  inferred  from  the  allegation  that  defendant  was  a  resi- 
dent of  the  State  of  Mi-ssissippi.     And  there  is  no  evidence  in  the  Record  of  the 
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MovLTOH       legal  rate  of  interest  upon  said  notes  at  the  place  where  they  were  m&do 
HoDQKs.        Under  the  pleadings  and  evidence,  then,  the  original  judgment  seems  to  have 
been  the  proper  one  in  relation  to  the  interest 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  reversed ;  and  that  plaintiflTs  widow  and  heirs,  made  parties  hereto, 
recover  of  defendant,  John  T,  Hodges^  five  hundred  and  thirty-six  dollars  and 
thirteen  cents,  with  interest  at  the  rate  of  five  per  centum  per  annum  from  the 
20th  February  1851  until  paid,  and  costs  of  the  District  Court  \  those  of  appeal 
to  be  paid  by  the  appellees. 


Robert  Moorks  &  Co.  v.  Bates,  Benson  &   Co.  et  als. 

A  partnership  In  a  contract  for  the  bailding  of  railroadB  is  an  ordinary  partnership,  and  the  part- 
ners are  liable  only  for  their  virile  shares. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Avgnstin,  J.  Tried 
by  a  jury.  T.  W.  Collem^  Logan  Hunton^  D,  W,  Jlennen,  J.  B.  Ly_ 
man  and  /.  B,  Cotton^  for  plaintiffs.  George  L,  Bright  and  £.  IL  Durell^  for 
7!  C.  Bates.  J,  S.  Holt,  for  J,  Clarle.  M,  M,  CoJun  and  G,  A.  Breaux,  for 
Opelousas  Railroad  Company. 

Merrick,  C.  J.  Bates,  Benson  &  Co.  were  large  contractors  on  the  Ope. 
lousas  and  Great  Western  Railroad.  The  plaintiffs,  Moores  <fi  Dixon,  were 
sub-contractors. 

The  suit  is  brought  to  recover  $6,584  80  of  Bates,  Benson  A  Co,  and  of  the 
Opelousas  and  Great  Western  Railroad  Company,  on  an  attested  account  for 
that  amount  of  money  due  by  Bates,  Benson  &  Co,  for  work  done  upon  the 
road  by  plaintiffs. 

Two  only  of  the  firm  of  Bates,  Benson  &  Co.  are  parties  to  the  suit,  and 
final  judgment  was  rendered  in  this  case  against  them  as  ^^  Bates,  Benson  <£ 
(7o."  without  regard  to  the  non-joinder  of  the  other  three  partners,  in  June, 
1856,  for  $5005,  from  which  they,  the  partners  cited,  have  taken  no  appeal. 

The  answer  of  the  Opelousas  and  Great  Western  Railroad  Company  was  a 
general  denial.  Afterwards,  when  the  case  was  called  up  for  trial,  the  Rail- 
road Company,  as  well  as  the  two  defendants  cited,  excepted  to  going  into 
trial  on  account  of  the  want  of  proper  parties.    The  exception  was  overruled 

On  the  trial,  the  Opelousas  and  Great  Western  Railroad  Company  were  con- 
demned in  solido  with  Bates,  Benson  &  Co.  (as  just  mentioned)  to  pay  plain- 
tiffs the  said  sum  of  money. 

The  Railroad  Company  alone  has  appealed. 

The  case  has  been  defended  by  the  appellant  on  the  sole  grounds  that  the 
work  done  by  the  plaintiffs  did  not  amount  to  so  much  as  allowed  by  the  jury 
and  that  as  only  two  of  the  partners  of  the  firm  of  Bates,  Benson  &  Co.  were 
parties  to  the  suit,  the  plaintiffs  can  only  obtain  judgment  for  two-fifths  of 
whatever  amount  is  really  due. 

On  the  first  of  these  questions,  we  think  that  the  estimates  made  by  the 
engineer  of  the  company  during  the  progress  of  the  work,  and  immediately 
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after  the  abandonment  of  the  work  by  the  plaintiffs,  must,  in  the  absence  of       Moorb 
all  fraud,  control  the  case.    The  engineers  appear  to  have  been  selected  by  the         Batks. 
parties  as  the  judges  of  the  work,  and  it  was  upon  their  estimates  that  they 
expected  to  be  paid.  See  McCord  <&  Co.  v.  West  Feliciana  Eailroad  Company y 
3  An.  289,  290. 

If  the  plaintiffs  would  set  aside  these  estimates,  they  should  show  that  they 
are  fraudulent  or,  at  least,  that  they  are  clearly  erroneous. 

The  testimony  in  this  case  effects  neither  of  these  objects.  Aside  from  the 
survey  and  location  of  the  Railroad  and  of  the  plans  and  profiles  made  in  con* 
formity  thereto,  before  any  work  was  done  upon  the  road,  and  which  were 
made  when  no  person  had  an  interest  to  make  false  measurements,  but  on  the 
contrary,  when  it  was  the  interest  of  the  engineer  to  attain  the  greatest  exact' 
ness,  it  must  be  obvious,  that  measurements  made  by  professional  engineers, 
who  have  aided  in  laying  out  the  work,  and  who  visit  the  work  during  its  pro- 
gress, who  know  how  much  has  been  done  previous  to  the  commencement  of 
the  work  by  the  contractor,  and  how  much  has  been  left  undone,  and  who  make 
their  measurements  in  the  presence  of  the  parties,  are  much  more  likely  to  be 
accurate  than  measurments  made  by  persons  not  familiar  with  such  works, 
and  long  alter  the  work  has  been  completed  by  other  persons  than  those  for 
whom  they  make  the  measurement 

We  do  not  think  the  testimony  of  plaintiff'  witnesses  sufficient  to  destroy 
the  estimates,  sustained  as  they  are  by  the  testimony  of  the  engineers  and 
other  competent  persons  who,  from  their  superior  means  of  knowledge,  could 
scarcely  be  mistaken. 

Giving  proper  weight  to  such  testimony,  we  find  that  plaintiffs  have  done 
crib- work  to  the  amount  of  3,300  feet,  which,  at  $2  per  foot,  is. . .  .$6,600  00 

1,400  cross-ties,  it  is  proven,  were  paid  for  and  worked  into  crib- 
work,  which  leaves  only  400  according  to  plaintiffs'  proof 200  00 

One  half  mile  of  clearing 875  00 

Totel $7,175  00 

The  engineer  in  the  estimate  has  deducted  $1,742  45  for  incom- 
plete work.  But  at  the  rates  agreed  upon  between  Batea^  Benson  S 
Co.  it  would  only  be  $1,161  64.     Plaintiffs  allow $1,200  00 

Deduct  payment 4,049  18-5,249  18 

Balance $1,925  82 

This  is  a  larger  amount  than  the  Railroad  Company  has  retained  to  pay 
these  parties. 

This  brings  us  to  the  question  whether  the  plaintiffs  can  obtain  judgment 
against  the  Railroad  Company  for  any  thing  more  than  the  shares  of  those 
partners  who  are  parties  to  the  suit 

It  is  well  settled  as  a  general  rule  of  law,  that  all  parties  whose  interests 
are  to  be  affected  by  the  decree,  must  be  made  parties  to  the  suit  Here,  it  is 
evident  that  the  other  three  partners  were  equally  interested  in  defeating  the 
plaintiffs'  pretensions.  If  made  parties,  they  would  have  the  right  to  show 
that  they  had  paid  the  plaintiffs,  or  that  the  work  was  not  done  by  the  plain- 
tiffs, but  by  themselves. 

C 
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M00RB8  No  judgment  can,  therefore,  be  pronounced  in  this  case  prejudicial  to  their 

Bates.  rights.  But  partners  in  contracts  for  the  building  of  railroads,  are  ordinary 
partners,  and  bound  for  their  virile  shares,  and  there  is  no  reason  why  judg- 
ment should  not  be  rendered  in  favor  of  the  plaintiffs  for  two-fifths  of  one 
thousand  nine  hundred  and  twenty -five  dollare  and  eighty-two  cents.  McOhee 
V.  McCord,  ULa.  362. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court,  be  avoided  and  reversed  as  to  the  said  Opelousas  and 
Great  Western  Railroad  Company ;  and  now  proceeding  to  pronounce  such 
judgment  as  ought  to  have  been  pronounced  in  the  court  below ;  It  is  ordered, 
adjudged  and  decreed,  that  the  said  Opelousas  and  Great  Western  Railroad 
Company  pay  to  said  plaintiffs  the  sum  of  seven  hundred  and  seventy  dollars 
and  eighty  cents,  and  legal  interest  thereon  from  the  21st  day  of  October,  1854, 
until  paid,  in  discharge  of  so  much  of  the  sum  of  $1,?15  77  in  the  hands  of 
said  Railroad  Company,  to  the  credit  of  said  BaU%^  Benson  <t  (7o.,  and  re- 
serving any  right  they  may  have  to  the  other  three-fifths  of  either  of  said 
sums,  or  of  any  other  sum  in  an  action  to  which  there  shall  be  proper  parties. 
And  it  is  further  ordered,  that  the  plaintiffs  pay  the  costs  of  the  appeal,  and 
the  defendant  the  costs  of  the  lower  court 

Spopford,  J.,  dissenting.  It  would  seem  from  the  authorities,  that  if  the 
parties  composing  the  firm  of  Bates^  Benson  <S:  Co,  are  liable  only  as  joint 
obligors,  no  judgment  could  be  rendered  against  any  of  them  till  all  were 
made  parties.  McOee  v.  McCord^  14  La.  362 ;  Thompson  v.  Chretien^  3  Rob. 
28 ;  C.  C.  2080 ;  Dougart  v.  Desaugle,  10  Rob.  430.  If,  therefore,  the  Rail- 
road Company,  the  only  appellant,  has  a  right  to  object  to  the  judgment  ren- 
dered against  Bates^  Benson  <t  Co.  for  the  want  of  proper  parties,  the  logTCal 
consequence  would  be  that  it  could  demand  a  dismissal  of  the  whole  action  as 
in  case  of  non-suit 

But  I  am  of  the  opinion  that  the  Railroad  Company  has  no  right  to  inter- 
fere in  the  judgment,  as  between  the  plaintiffs  and  the  firm  of  Bates,  Benson 
<fi  Co.,  that  firm  having  acquiesced  in  the  judgment  It  can  only  complain  of 
the  judgment  rendered  against  itself  on  the  ground  of  errors  in  the  attested 
account  of  services  rendered  to  the  undertakers.  Bates,  Benson  &  Co.,  by  the 
plaintiffs,  as  sub-contractors.  That  attested  account  is  the  basis  of  the  de- 
mand against  the  Railroad  Company.  To  procure  a  judgment  against  the 
company,  it  was  not  essential  for  the  sub-contractors  to  have  a  judgment 
against  the  undertakers.  I  think  the  plaintiffs  are,  therefore,  entitled  to  a 
judgment  against  the  Railroad  Company  for  all  their  claims  against  Bates^ 
Benson  &  Co.  w^hich  are  not  shown  to  be  erroneous. 
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W.  Oakland  v.  City  of  New  Orleans. 

Bj  a  eontr&ct  between  plaintiff  and  defendant,  the  former  bound  himself  among  other  things  to  put 
the  Bhell  roads  of  the  city  in  good  repair  within  sixty  days  thereafter.  It  was  stipulated  that  the 
contractor  should  be  deemed  to  be  in  default  by  the  mere  act  of  his  failure  in  any  particular,  and 
the  City  Council  was  so  authorised  to  declare  it,  without  applying  to  a  court,  Ac  ,  Ac.  More  than 
a  week  baring  passed,  and  the  plaintiff  not  having  commenced  work,  the  City  Surveyor  reported 
the  fact  to  the  Board  of  Assistant  Aldermen,  and  advised  that  the  contract  be  declared  forfeited. 
The  advice  was  n«>t  immediately  acted  upon,  and  plaintiff  began  the  work,  and  before  the  sixty 
days  had  elapsed  put  fnosi  of  the  roads  in  repair.  The  City  Connoll  then  declared  the  contract 
forfeited,  and  plaintiff  brought  suit  for  damages.  Utid :  That  by  the  the  terms  of  the  contract 
the  city  had  the  right  at  any  time  to  declare  it  null  for  neglect  on  the  part  of  plaintiff.  But  it  was 
not  competent  for  the  city,  after  having  been  notified  of  the  neglect  of  plaintiff  to  commence  the 
work,  sniMequently,  to  stand  by  and  see  him  prosecute  the  work  without  ot\icotion,  and  then  insist 
upon  such  delay  in  the  commencement  as  a  forfeiture  The  Council  should  have  acted  promptly 
when  notified  of  the  neglect.  The  plaintiff  did  not  comply  fUlIy  with  his  contract,  he  has,  therefore, 
no  action  for  damage*  against  the  city,  he  is  only  entitled  to  compensation  for  the  benefit  which 
the  city  derived  from  his  labor. 

The  obligation  of  the  contractor  was  to  complete  the  work  within  sixty  days  from  the  date  of  the 
contract,  and  not  from  the  commencement  of  the  work. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Angustin,  J.  Tried 
by  a  jury.  Pvrvis  &  Dvgue,  for  plaintiff.  J,  J,  Michel^  for  defendant 
and  appellant 

Merrick,  C.  J.  The  plaintiff,  by  a  contract  entered  into  with  the  city  of 
New  Orleans  on  the  fifth  day  of  May,  1856,  covenanted  to  keep  the  shell 
roads  of  the  city  in  repair  for  a  period  of  three  years,  for  the  annual  compensa- 
tion of  seven  thousand  two  hundred  dollars.  By  the  specifications  which  were 
embodied  in  the  contract,  the  roads  were  to  be  delivered  to  the  contractor  in 
whatever  condition  they  might  be  when  he  should  begin  the  work,  ard  were 
all  to  be  put  in  good  repair,  in  the  best  workman-like  manner,  and  with  sound 
and  clean  shells  of  the  best  quality,  within  sixty  days  thereafter.  The  contract 
contained  a  clause  authorizing  the  City  Council  to  declare  it  void  for  any  neglect 
on  the  part  of  the  contractor  without  applying  to  a  court  or  indemnifying  the 
contractor,  and  Jt  was  further  declared,  that  the  contractor  should  be  deemed 
to  be  in  default  by  the  mere  act  of  his  failure  in  any  particular  without  it  being 
necessary  to  put  him  in  default,  under  Art.  1605  of  the  Civil  Code.  The  work 
done  was  to  be  paid  for  monthly. 

Mr,  Pilie,  the  City  Surveyor,  having  seen  no  attempt  on  the  part  of  the 
plaintiff  to  commence  the  work,  on  the  thirteenth  day  of  May  addressed  a  letter 
to  the  Board  of  Assistant  Aldermen,  advising  that  the  contract  be  declared 
forfeited,  on  account  of  Garland's  neglect  to  commence  the  work.  This  letter 
was  not  immediately  acted  upon  by  the  Council,  and  Garland  was  suffered  to 
commence  the  work,  and  during  May  and  June  he  put  most  of  the  roads  in 
such  repair  that  they  could  be  used  without  inconvenience. 

On  the  11th  day  of  July,  the  Council  declared  the  contract  null  and  void. 
The  city  refused  to  pay  monthly  for  the  work  done  by  the  contractor,  on  the 
ground  of  his  alleged  non-compliance  with  the  contract. 

This  suit  is  brought  to  recover  twenty  thousand  dollars  damages  for  the 
alleged  breach  of  the  contract  on  the  part  of  the  city.     The  case  was  tried  bv 
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Carlamo  a  jury,  and  resulted  in  favor  of  the  plaintiff  for  $2500  damages.  The  defendant 
Nsw  Oblbais    has  appealed. 

The  appellant  complains  of  the  charge  of  the  Judge  to  the  jury,  to  which  he 
excepted,  and,  furthermore,  that  the  city  was  justified  in  declaring  the  contract 
abandoned,  and,  therefore,  the  verdict  ought  to  have  been  for  defendant. 

As  we  shall  express  an  opinion  upon  the  right  of  the  city  to  declare  the  con- 
tract abandoned,  we  do  not  deem  it  important  to  consider  the  defendants  bill 
of  exceptions. 

The  plaintiff,  by  subscribing  the  contract,  which  he  did,  placed  it  in  the 
power  of  the  city  to  declare  the  contract  void  for  any  neglect  on  his  part  He 
assumed  the  obligation  of  a  strict  compliance  with  his  engagement,  with  a 
knowledge  that  any  failure  on  his  part  was  a  forfeiture  of  his  contract  without 
any  demand  or  notice  from  the  city  further  than  that  it  had,  through  the  proper 
authorities,  put  an  end  to  the  same.  But  it  was  not  competent  for  the  city 
after  having  been  notified  of  the  neglect  of  the  plaintiff  to  commence  the  work, 
subsequently,  to  stand  by  and  see  him  prosecute  the  work  without  objection,  and 
then  insist  upon  such  delay  in  the  commencement,  as  a  forfeiture.  If  they 
had  intended  to  insist  upon  that  ground  of  forfeiture  they  should  have  acted 
promptly  when  notified  of  the  neglect. 

We  think,  however,  that  at  the  time  the  contract  was  really  declared  aban- 
doned in  July,  that  the  plaintiff  had  not  complied  with  the  stipulation  in  the 
contract  to  have  the  roads  in  good  repair  within  sixty  days  from  the  commence- 
ment of  the  work,  that  is  the  date  of  the  contract  For  wc  understand  the  de- 
lay to  commence  running  from  the  date  of  the  contract.  It  was  in  the  specifi- 
cations under  which  the  proposals  were  received  that  it  was  mentioned,  that 
the  work  was  to  be  in  good  repair  within  sixty  days  from  the  time  the  con- 
tractor should  begin  the  work,  and  this  was  subsequently  recited  in  the  contract 
If  the  term  "  begin"  were  at  the  option  of  the  contractor,  the  work  might  have 
been  delayed  for  months,  and  the  public  might  have  suffered  the  greatest  in- 
conveniences without  its  being  in  the  power  of  the  city  to  declare  the  contract 
forfeited,  or  to  cause  themselves  the  necessary  repairs  to  be  made  at  the  expense 
of  the  contractor.  We  think  it  is  clear  that  at  the  expiration  of  the  delay  of 
sixty  days  from  the  date  of  the  contract  the  contractor  had  not  put  "  the  whole 
of"  the  shell  roads  in  the  best  workmanlike  repair  with  sound  and  clean  shells 
of  the  best  quality,  as  he  had  bound  himself  to  do.  The  city  were  authorized, 
therefore,  by  the  contract,  to  declare  it  at  an  end,  and  jhfi  plaintiff  has  no  right 
to  claim  damages  of  the  city  for  the  loss  of  the  profits  which  he  might  have 
made  if  he  had  complied  with  his  engagement  But  this  does  not  prevent  the 
plaintiff  from  recovering  of  the  defendant  for  the  benefit  which  the  city  derived 
from  the  plaintiff's  labor.  The  city,  although  not  bound  to  indemnify  the 
contractor  for  losses  upon  the  outlays  for  conducting  the  work,  such  as  the 
carts,  horses,  and  vessels  he  may  have  bought,  nevertheless  is  bound  to  pay 
for  so  much  of  the  contractor's  materials  and  labor  as  have  actually  been  taken 
possession  of  by  the  city,  and  to  the  extent  of  which  the  city  has  really  been 
benefited. 

On  looking  into  the  record,  in  order  to  ascertain  the  value  of  the  work  done, 
wc  are  unable  to  find  sufficient  data  for  a  safe  judgment  upon  this  branch  of 
the  case.  The  verdict  of  tlife  jury  evidently  embraces  as  one  of  its  elements  the 
supposed  loss  of  profits  of  the  plaintiff  on  the  contract  We  have  just  shown 
that  this  cannot  be  allowed.     We  think  that  justice  requires  that  the  case 
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should  be  remanded  in  order  that  the  plaintiff  may  have  an  opportunity  of       Oa»liiii> 
showing  what  was  the  real  value  to  the  city  of  the  labor  and  materials  furnished    Niw  Orlsaiii 
upon  the  shell  roads  by  him,  under  his  imperfect  execution  of  the  contract,  up 
to  the  time  it  was  declared  void  by  the  city. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  the  case  be  remanded 
for  a  new  trial  to  be  conducted  in  conformity  to  the  foregoing  opinion,  'he 
plaintiff  paying  the  costs  of  the  appeal 
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State  v,  F.  Brunetto.  '-"  ^ 

Dring  dedaratloni  of  the  deceased  are  admissible,  although  glyen  in  the  absence  of  the  prisoner. 

Connsel  for  the  prisoner  asked  the  question  of  a  witness  who  had  testified  as  to  the  dying  declara- 
tions of  the  deceased,  "  Vrom  your  knowledge  of  the  character  of  the  deceased,  and  from  her 
conduct  on  the  occasion  of  the  conrersation  held  with  you  by  her,  do  you  think  she  was  under  a 
rdJgloas  sense  of  her  responsibility  to  her  Maker  ?  "    Eeld  :  That  the  question  was  inadmissible. 

The  Supreme  Court  has  not  Jurisdiction  to  revise  the  Judgment  of  the  District  Ck>art  reftuing  a  new 
trial,  the  motion  for  which  was  based  on  the  misconduct  of  the  Jury— for  in  criminal  cases  the 
Jnrisdiction  of  the  Supreme  Court  is  restricted  to  questions  of  law,  and  the  conduct  of  the  jury  In* 
Tolved  matters  of  fact. 
» 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Hunt,  J. 
E.  Warren  Moise,  Attorney  General,  for  the  State.    Hill  and  B.  F.  Tap- 
pan,  for  the  appellant 

TooRHiEs,  J.  The  defendant  was  found  guilty  of  murder,  without  capital 
punishment,  and  was  sentenced  for  life  to  the  State  prison. 

The  case  comes  up  on  two  bills  of  exceptions  and  two  motions  for  a  new 
trial 

1.  The  first  bill  of  exceptions  was  taken  to  the  ruling  of  the  court  below  in 
favor  of  the  admissibility  of  the  dying  declaration  of  the  deceased,  although 
given  in  the  absence  of  the  prisoner. 

The  reason  for  the  rejection  of  hercsay  evidence  is,  that  the  party  against 
whom  it  militates  has  not  had  the  benefit  of  a  cross-examination,  and  because 
the  declarant  did  not  speak  under  the  sanction  of  an  oath.  An  exception  to 
this  rule  obtains,  in  cases  of  dying  declarations,  the  sense  of  impending  dis- 
solution being  considered  as  offering  the  ne&essary  guarantees  that  the  declara- 
tion is  in  accordance  with  the  truth.  Although  it  is  indispensable  that  the 
whole  declaration  be  given  in  evidence,  it  is  not  required  that  the  party  ac- 
cused be  present  at  the  time  it  was  given.  Any  other  construction  of  the  law 
would  have  the  effect  of  shutting  out  this  species  of  proof;  for  if  the  prisoner 
were  present,  it  would  be  unnecessary  that  such  declaration  should  be  in 
extremis  in  order  to  determine  its  admissibility  in  evidence.  The  defendant's 
objection  was,  therefore,  properly  overruled. 

2.  The  District  Judge  properly  overruled  the  following  question,  propounded 
on  behalf  of  the  defendant  to  one  of  the  State  witnesses  : 

"  From  your  knowledge  of  the  character  of  the  d^eased,  and  from  her  con- 
duct on  the  occasion  of  the  conversation  held  with  you  by  her,  do  you  think 
she  wa«?  under  a  religious  sense  of  her  responsibility  to  her  Maker  ?  '' 
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Etam  Witnesses  are  to  be  examined  on  the  fects  of  the  case ;  and  are  not  expected 

Bbtowto.      to  give  their  opinions  on  the  conclusions,  which  it  is  the  province  of  the  court 
and  jury  to  draw. 

8.  The  first  motion  for  a  new  trial  is  based  on  the  allegation,  '^  that  while 
the  jury  were  deliberating  upon  a  verdict  in  this  case,  and  before  they  agreed 
to  and  rendered  their  verdict  in  court,  they  were  permitted  to  intermingle, 
converse  and  eat  with  and  at  the  same  table  with  one  Mr,  HinchSj  and  several 
other  gentlemen,  whose  names  are  unknown  to  aflSant*' 

The  second,  or  rather  amended  motion  for  a  new  trial,  states :  "  That  since 
the  filing  of  the  original  motion  for  a  new  trial  in  this  case,  new  and  material 
facts  have  been  discovered,  which  arc  as  follows :  that  while  the  jurors  were 
out  and  were  considering  their  verdict,  brandy  and  other  spiritous  liquors  were 
drank  by  several  of  the  jurors ;  and  that  also  at  dinner  said  jurors  partook 
freely  of  wine ;  and  that  after  dinner  a  bottle  of  Champagne  wine  was  bet  by 
two  of  the  jurors  upon  the  price  of  the  dinner,  which  said  wine  was  drank  by 
the  jurors  and  the  Deputy  Sheriffs ;  and  that  the  said  dinner  was  paid  for  by 
the  State."    The  District  Judge  allowed  the  amendment,  for  the  purpose  of 
adding  as  an  additional  ground  for  a  new  trial,  *^  the  above  irregularity  and 
misconduct  of  the  jury  as  above  set  forth."    In  truth  both  motions  allege  the 
irregularity  and  misconduct  of  the  jury,  with  this  difference,  however,  that  the 
amended  motion  is  more  explicit  on  the  subject.     They  both  present  for  ad- 
judication questions  of  fact,  and,  although  they  arc  accompanied  by  the  testi- 
mony taken  down  by  the  Clerk,  we  cannot  decide  whether  the  conclusions  of 
the  District  Judge  were  correct  or  erroneous.     Our  appellate  jurisdiction  in 
criminal  matters  is  limited  to  questions  of  law  alone;  andithasbeenrepeatedl}' 
decided  that,  as  regards  continuances  and  motions  for  new  trials,  this  court 
would  not,  and  could  not,  interfere  with  the  ruling  of  the  court  of  the  first 
instance,   "  unless  brought  before  it  in  such  a  mode  as  to  present  for  solution 
an  unmixed  question  of  law ;"  {State  v.  Bass,  11  An.,  478,)  and  also  "that 
the  only  proper  mode  of  bringing  the  subject  before  this  court,  is  by  bill  of 
exceptions,  which  will  show  affirmatively  on  its  face,  that  the  ruling  of  the 
District  Court  was  predicated  exclusively  upon  a  matter  of  law,  in  which  the 
court  erred."     1 1  An.,  422.     In  the  case  at  bar,  there  is  no  bill  of  exceptions, 
showing  that  in  the  motion  for  a  new  trial  the  court  below  erred  in  any  ques- 
tion of  law,  mixed  or  unmixed  ;  and  in  the  assignment  of  errors,  there  is  no 
complaint  whatever  of  any  error  of  law  committed  to  the  prejudice  of  the 
prisoner ;  but  it  is  alleged  in  so  many  words :  "  That  facts  developed  upon 
the  motion  for  a  new  trial  show  the  trial  to  have  been  irregular,  and  that  the 
misconduct  of  the  jury  vitiated  the  verdict."    The  proof  of  the  irregularity  and 
of  the  misconduct  of  the  jury,  may  or  may  not  be  satisfactory.  With  this  we  have 
nothing  to  do ;  for  that  is  a  question  of  fact,  which  rests  in  the  sound  discretion 
of  the  District  Judge,  and  is  not  subject  to  our  revision  ;  Stute  v.  Brette^  6  An. 
657,   662;  6  An.,  811;  7  An.,  582;  ^^a^^  v.  TucJcer,  10  An.,  501.     Had  he 
decided  erroneously  any  question  of  law  connected  with  the  matter,  and  had 
such  decision  been  presented  in  proper  shape  before  us,  we  might  grant  relief. 
It  has  already  been  decided,  that  the  jury  are  entitled  in  all  cases  to  necessary 
refi-eshments.     4  An.  27.    This  is  a  question  of  law  which  we  could  decide ; 
but  what  constitute  necessary  refreshments  ?  and  whether  the  verdict  is  or  is 
not  to  be  affected  in  any  given  case,  is  certainly  a  question  of  fact,  and,  as 
such,  cannot  be  revised  by  this  court. 
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It  is,  therefore,  ordered  and  decreed  that  the  judgment  of  the  court  below  be         »»^" 
affirmed,  with  costs.  Brtobtto. 

Spofford,  J.,  concurring.  In  overruling  the  motion  for  a  new  trial  the 
District  Judge  observed :  **  that  he  considered  the  irregularities  in  the  present 
case  as  not  of  a  nature  to  have  influenced,  in  the  smallest  way,  the  mind  of 
the  jury  in  the  verdict  which  they  rendered.'* 

In  this  I  find  no  error  of  law  presented  in  a  shape  to  be  cognizable  by  this 
court.  The  Judge  had  the  jurors  before  him,  and  was  not  bound  by  the 
opinions  or  testimony  of  witnesses,  disregarding  what  he  saw  with  his  own 
eyes.  I  think  he  has  not  made  a  statement  of  facts  in  such  a  form  as  to  show 
that  his  opinion  was  predicated,  as  a  conclusion  of  law,/r(?7»  those  facts  alone. 
And  there  is  no  agreed  or  admitted  statement  of  facts  submitted  to  this  court 
as  a  basis  for  solving  the  question  whether  the  law  infers  therefrom  a  fatal 
irregularity  in  the  conduct  of  the  jury. 
I,  therefore,  concur  in  the  decree. 

Merrick,  C.  J.,  dissenting.  The  case  of  The  StaU  v.  Tucker,  10  An.  501, 
appears  to  have  overruled  the  cases  of  The  State  v.  Hornsby,  8  Rob.  558,  592, 
and  State  v.  Desmond  and  (T  Conner,  5th  An.  898,  so  far  as  those  cases  might 
have  justified  the  inference  that  this  court  would  examine  and  decide  for  itself 
questions  of  fact  in  order  to  ascertain  whether  the  jury  who  had  tried  the  case 
in  the  lower  court  had  or  had  not  been  guilty  of  misconduct. 

But  I  do  not  understand  the  case  of  The  State  against  Tocher,  a.s  deciding 
that  this  court  caniy)t  in  any  case  take  cognizance  of  a  question  of  law  sub- 
mitted to  the  lower  court,  because  the  same  was  mixed  with  the  facts.  On 
the  contrary,  it  assumes  that  the  cases  of  The  State  v.  Homsby  and  The 
State  V.  Desmond  and  O  Conner  were  correctly  decided  because  the  facts  were 
admitted  in  the  Supreme  Court,  whereas  in  the  case  of  The  State  v.  TucJcer 
the  facts  were  disputed.     10  An.  p.  502. 

The  Constitution,  in  limiting  the  jurisdiction  of  this  court  to  questions  of 
law,  was  not  intended  to  prevent  all  control  on  the  part  of  this  court  over 
questions  of  law  (which  should  happen  to  be  mixed  with  facts)  submitted  to 
the  determination  of  the  District  Judge  without  the  intervention  of  a  jury. 
But  I  think  it  was  the  intention  of  the  framers  of  that  instrument  to  allow  the 
accused  the  privilege  of  separating  every  legal  question  from  the  fact,  and  thus 
presenting  it  to  this  court.  By  allowing  the  accused  an  appeal  on  questions  of 
law,  as  an  incident,  it  allows  him  the  means  of  separating  the  law  from  the 
fact  and  presenting  it  as  a  question  to  this  court.  On  the  trial  to  the  jury,  the 
accused  can  accomplish  this  by  excepting  to  the  Judge's  charge,  on  all  inter- 
locutory questions,  by  requiring  the  Judge  to  state  whether  he  credits  the 
witnesses,  or  what  facts  he  considers  as  established,  and  bringing  them  up  with 
the  bill  of  exception. 

This  is  brought  about,  in  some  States,  by  the  Judges'  notes  at  the  nisi  jmus 
trials  which  are  reserved  for  the  consideration  of  the  court  in  bayih 

Without  this  right  on  the  part  of  the  accused,  the  trials  in  criminal  cases 
would  be  necessarily  imperfect  and  there  would  be  no  redress  if  the  District 
Judge  should  express  an  opinion  upon  the  most  important  question  of  law,  if 
it  should  happen  to  be  mixed  with  any  facts  however  insignificant 

In  the  case  at  bar  no  bill  of  exceptions  was  needed  The  motion  for  a  new 
trial  is  a  part  of  the  record  and  speaks  for  itself.  So  does  the  decree  over- 
ruling the  same. 
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S*^Ti  The  testimony,  which  is  not  disputed  by  the  State,  is  found  by  the  District 

Bruhkro.      Judge.    It  is  as  follows,  tIz  : 

"  The  testimony  of  Deputy  Sheriff,  Alpuente,  shows  briefly  and  in  substance 
that  he  took  the  jury,  after  they  had  been  deliberating  for  some  time  in  the 
jury  room,  to  a  public  house — a  restaurat,  to  furnish  them  with  some  refresh- 
ments in  pursuance  of  an  order  of  court ;  that  he  had  engaged  for  the  purpose 
two  rooms  connected  with  one  another  by  a  folding  door ;  that  he  caused  din- 
ner to  be  served  up  there ;  that  the  Deputy  Sheriffs  and  himself^  attendant  on 
the  jury,  sat  at  a  table  in  one  of  the  rooms,  and  the  jury  sat  at  a  table  in  the 
other  room  during  the  dinner;  that  just  before  the  dinner,  each  of  the  jurors 
had  a  glass  of  absynthe  and  water  or  anisette ;  that  six  bottles  of  red  wine 
were  allowed  the  jury  for  dinner,  and  that  a  bottle  of  brandy  was  brought  in 
by  the  restaurat  keeper,  at  his  own  cost,  after  dinner,  with  the  coffee ;  about 
half  of  which  bottle,  he  believed,  was  drank  by  all  the  jurors.  That  two  of 
.  the  jurors,  after  dinner,  made  a  bet  about  the  price  of  the  dinner  and  referred 
to  him  to  decide  it,  and  that  the  loser,  by  his  permission,  called  and  paid  for  a 
bottle  of  champagne,  which  was  drank  by  the  witness  and  five  or  six  of  the 
jurors. 

"  This  is  the  testimony  with  respect  to  the  drinking. 

"  Alpitente^  further  testifying,  said,  that  the  jury  were  upwards  of  two  hours 
in  the  room  at  the  restaurat ;  that  while  they  were  there,  they  did  not  deli- 
berate on  the  case ;  that  he  and  his  assistant  deputies  did  not  speak  with  any 
juror  on  the  subject  of  the  case ;  that  he  had  given  express  orders  to  his 
deputies  not  to  speak  to  any  juror  on  the  subject ;  that  he  had  also  cautioned 
the  jurors  against  speaking  to  him  or  his  assistants  on  the  subject ;  that  there 
was  no  conversation  between  any  of  the  jury  and  himself^  or  any  of  his  de- 
puties, about  the  case ;  that  the  folding  doors  between  the  rooms  were  open 
and  the  jury  under  his  view  during  the  whole  time  the  jury  was  at  the 
restaurat ;  that  no  juror  was  at  all  intoxicated ;  that  all  the  jurors  behaved 
with  the  greatest  propriety ;  that  after  dinner,  the  jurors  smoked  and  walked 
about  the  rooms  and  mingled  with  the  Deputy  Sheriffs,  and  that  shortly  after^ 
he  carried  the  jurors  back  to  the  jury  room,  where  they  renewed  and  con- 
tinued their  deliberations  together,  until  they  made  up  their  verdict. 

^^Alpuente  further  stated  that  the  jury  did  not  separate  from  one  another 
at  any  time. 

*'  This  condensed  testimony  brings  to  view  several  irregularities,  which  must 
be  avoided  in  the  future. 

**The  dinner  was  protracted  too  long.  The  deputies  should  not  have 
remained  in  the  same  room  with  the  jury  and  eat  their  dinner  where  they  did 
— there  should  have  been  no  communication  or  intercourse  other  than  official 
between  the  Sheriff  and  the  jurors,  however  innocent  the  nature  of  that  com- 
munication. 

"The  Sheriff  should  keep  the  jury  withm  his  view,  so  that  they  may  not 
separate  or  engage  in  any  acts  foreign  to  their  trust,  but  he  should  not  be 
present  among  the  jurors  and  privy  to  their  conversation ;  a  proper  provision 
should  be  made  for  the  sustenance  and  comfort  of  the  jury  while  employed  in 
the  most  serious  and  important  office  that  can  be  exercised  by  man ;  but  that 
provision  should  be  restricted  within  the  safe  and  reasonable  bounds  of  tem- 
perance and  moderation.  Betting  in  the  jury  room,  although,  in  the  instance, 
not  having  the  least  reference  to  the  case  before  the  jury  or  any  influence 
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upon  the  verdict,  is  disapproved  and  reprobated  by  the  court  as  a  practice  of         State 
a  tendency  pernicious  to  public  justice^  BaaNRTo. 

"  But  the  court  considers  the  irregularities  in  the  present  case  as  not  of  a 
nature  to  have  influenced  in  the  smallest  way  the  minds  of  the  jury  in  the 
verdict  which  they  rendered." 

The  facts,  therefore,  I  consider  found  to  our  hands,  and  in  considering  the 
question  of  law  arising  therefrom,  we  are  merely  doing  what  every  court  of 
error  does  in  a  like  case,  and  precisely  what  is  conceded,  in  the  case  of  The 
State  V.  Tucker^  may  be  done. 

If  I  read  the  decisions  of  this  court  correctly,  the  inference  to  be  deduced 
from  them  all,  is  that  this  court  will  consider  the  legal  question  whenever  the 
record  presents  it  in  such  a  form,  that  it  can  be  reached  without  deciding  a 
contested  fact  in  order  to  arrive  at  the  question. 

I  think,  therefore,  we  are  compelled  to  decide  whether  the  facts  narrated  by 
the  District  Judge  amount  to  such  misconduct  on  the  part  of  the  jury  as  to 
require  that  their  verdict  should  be  set  aside. 

Perhaps,  in  favor  of  a  beverage  of  such  common  use  for  the  table  as  claret, 
we  ought  to  presume  that  the  six  bottles  were  so  distributed  among  the  twelve 
jurors  as  not  to  disqualify  any  one  of  them  from  giving  the  accused  an  impartial 
and  intelligent  consideration  of  every  fact  in  his  case,  however  complicated  the 
facts  may  have  been.  But  in  this  case,  in  addition  to  the  absynthe  and  anisette, 
and  claret,  the  jurors  were  furnished  with  a  bottle  of  brandy  which  was  par- 
taken of  by  some  of  them.  The  Deputy  Sheriff  it  is  true,  presumes  it  was 
not  all  drank,  because  no  brandy  was  charged  in  the  bill  for  the  dinner.  Still 
some  of  the  jurors  drank  of  it  To  this  a  bottle  of  champaign  was  added, 
which  was  drank  by  five  or  six  jurors. 

It  is  possible  that  some  one  juror  partook  of  absynthe,  claret,  brandy  and 
champaign  in  proportions  larger  than  his  fellows,  during  the  two  hours  spent 
over  the  dinner,  and  thus  that  one  or  more  of  the  jurors  were  not  in  possession 
of  that  unclouded  intellect  which  the  accused  had  a  right  to  demand.  The 
possibility  that  this  might  have  occurred,  I  think  entitles  the  prisoner  to  a  new 
trial. 

The  safer  rule  is  to  exclude  spirituous  liquors  entirely  from  the  use  of  the 
jury  in  capital  cases,  and  so  I  understand  the  current  of  decisions  to  tend.  See 
the  cases  of  People  v.  Douglaea^  4  Cowen,  26 ;  Brant  v.  Fowler^  7  Cowen,  662 ; 
Kelly  V.  Bead  &  Wilson^  15  Johns,  428;  GommonweaWi  v.  Rohy,  12  Pick. 
520 ;  Page  v.  Pelham,  1  English,  585;  Gregg  v.  McDaniel^  4  Harrington,  367; 
and  Jones  v.  The  State,  13  Texas  R.  168. 

The  rule  has  this  merit  also,  it  relieves  the  court  from  the  trouble  of  decid- 
ing whether  the  quantity  of  liquor  which  a  juror  has  drank,  in  reference  to 
his  constitution  and  habitis,  is  or  is  not  immoderate. 

Mr.  Justice  Cole  concurs  in  this  opinion. 


Reasons  given  by  Judge  Hunt  for  refusing  the  new  trial  asked  for  in  the 
lower  court ; 

"  A  motion  for  a  new  trial  was  made  in  this  case  on  the  22d  July,  inst,  by 
Mr.  Abell,  of  counsel  for  the  defendant,  on  several  grounds. 
"  Ist  That  the  verdict  of  the  jury  is  against  law  and  evidence." 
This  ground  is  of  a  vague  and  indefinite  character  and  presents  nothing  for 
examination. 
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Statb  The  court  is  firmly  of  opinion  that  the  verdict  of  the  jury  is  supported  by 

Bumrto       ^*^  ^^^  evidence  and  ought  not  to  he  dlsturhed. 

"  2d.  That  the  Jury  were  not  kept  separate  and  apart  during  their  delihera- 
tions,  hut  were  permitted  to  sit  at  tahle  and  eat  in  company  with  Mr,  Minch§ 
and  other  gentlemen,  whose  names  are  to  the  said  Brunette  or  his  counsel  un- 
known, and  who  were  not  memhers  of  the  jury,  contrary  to  law  and  agatnat 
the  instructions  of  this  court*' 

This  ground  will  he  disposed  of  hereafter  as  connected  with  the  ground  of 
of  the  second  motion  for  a  new  trial  filed  in  this  case. 

**  8.  That  the  court  erred  in  admitting  the  pretended  dying  declarations  of 
Mary  Jane.^- 

An  exception  was  taken  to  the  ruling  of  the  court  on  this  suhject 

The  court  remains  of  opinion  that  the  ruling  was  correct 

See  exception. 

**  4.  That  the  court  erred  in  sustaining  the  ohjection  of  the  Attorney  Gen- 
eral to  the  following  question  propounded  to  Bevoile^  a  witness  for  the 
State. 

"  From  your  knowledge  of  the  character  of  the  deceased,  and  from  her  con- 
duct on  the  occasion  of  the  conversation  held  with  you  do  you  think  she  was 
under  a  religious  sense  of  her  responsibility  to  her  Maker  ?  " 

The  opinion  of  the  court  on  this  ground  will  be  seen  in  the  statement  of  the 
court  appended  to  the  exception  on  file  on  this  subject. 

A  second  motion  for  a  new  trial,  or  an  amendment  of  the  first  motion,  based 
on  an  affidavit  of  the  defendant,  was,  on  leave  of  the  court,  made  by  Mr.  Abell 
and  Mr.  Tappan^  of  counsel  for  the  prisoner,  on  the  25th  July,  inst. 

The  following  contains  the  grounds  of  the  motion : 

"  That  while  the  jurors  were  out  and  were  considering  their  verdict,  brandy 
and  other  spirituous  liquors  were  drank  by  several  of  the  jurors,  and  that  also 
at  dinner  said  jurors  partook  freely  of  wine,  and  that  after  dinner  a  bottle  of 
champagne  was  bet  by  two  of  the 'jurors  upon  the  price  of  the  dinner,  which 
said  wine  was  drank  by  the  jurors  and  the  Deputy  Sheriff*  and  that  said  din- 
ner was  paid  for  by  the  State.  It  is  hereby  ordered  by  the  honorable  court 
that  the  defendant  have  leave  to  amend  his  original  motion  for  a  new  trial,  and 
to  add  as  another  cause  the  above  irregularity  and  misconduct  of  the  jury  as 
above  set  forth." 

See  motion. 

The  allegations  in  the  motion  with  respect  to  drinking,  refer,  as  the  court 
understand  them,  to  the  mere  fact  of  drinking.  It  is  stated  that  at  dinner  the 
jurors  partook  freely  of  wine,  but  it  is  not  expressly  and  positively  averred, 
that  any  juror  was  guilty  of  any  excess,  or  was  rendered  unfit  by  drinking 
for  the  discharge  of  his  duty,  or  that  the  drinking  had  any  efiect  on  the  final 
result  of  the  deliberations  of  the  jury. 

*^The  testimony  of  Deputy  Sheriff,  Alpuente^  shows  briefly  and  in  substance 
that  he  took  the  jury,  after  they  had  been  deliberating  for  some  time  in  the 
jury  room,  to  a  public  house — a  restaurat,  to  furnish  them  with  some  refresh- 
ments in  pursuance  of  an  order  of  court ;  that  he  had  engaged  for  the  purpose 
two  rooms  connected  with  one  another  by  a  folding  door ;  that  he  caused  din- 
ner to  be  served  up  there ;  that  the  Deputy  Sheriffs  and  himself,  attendant  on 
the  jury,  sat  at  a  table  in  one  of  the  rooms,  and  the  jury  sat  at  a  table  in  the 
other  room  during  the  dinner ;  that  just  before  the  dinner,  each  of  the  jurors 
had  a  glass  of  absynthe  and  water  or  anisette ;  that  six  bottles  of  red  wine 
were  allowed  the  jury  for  dinner,  and  that  a  bottl«  of  brandy  was  brought  in 
by  the  restaurat  keeper,  at  his  own  cost,  after  dinner,  with  the  coffee ;  about 
half  of  which  bottle,  he  believed,  was  drank  by  all  the  jurors.  That  two  of 
the  jurors,  after  dinner,  made  a  bet  about  the  price  of  the  dinner  and  referred 
to  him  to  decide  it,  and  that  the  loser,  by  hi<«  permission,  called  and  paid  for  a 
bottle  of  champagne,  which  was  drank  by  the  witness  and  five  or  six  of  the 
Jurors.** 

This  is  the  testimony  with  respect  to  the  drinking. 

*'  Alpuente^  further  testifying,  said,  that  the  jury  were  upwards  of  two  hours 
in  the  room  at  the  restaurat ;  that  while  they  were  there,  they  did  not  deli- 
berate on  the  case ;  that  he  and  his  assistant  deputies  did  not  speak  with  any 
juror  on  the  subject  of  the  case ;  that  he  had  given  express  orders  to  his 
deputies  not  to  speak  to  any  juror  on  the  subject ;  that  he  had  also  cautioned 


NEW  ORLEANS.  JANUARY.  1858.  61 

the  jurors  against  speaking  to  him  or  his  assistants  on  the  subject ;  that  there  ^^*" 
was  no  oonversation  between  any  of  the  jury  and  himself,  or  any  of  his  do*  bupvrto. 
puties,  about  the  case ;  that  the  folding  doors  between  the  rooms  were  open 
and  the  jury  under  his  view  during  the  whole  time  the  jury  was  at  the 
restaurat ;  that  no  juror  was  at  all  intoxicated ;  that  all  the  jurors  behaved 
with  the  greatest  propriety ;  that  after  dinner,  the  jurors  smoked  and  walked 
about  the  rooms  and  mingled  with  the  Deputy  Sheriffs,  and  that  shortly  after. 
he  carried  the  jurors  back  to  the  jury  room,  where  they  renewed  and  con- 
tinued their  deliberations  together,  until  they  made  up  their  verdict.*' 

Alpusnte  further  stated  that  the  jury  did  not  separate  from  one  another 
at  any  time. 

This  condensed  testimony  brings  to  view  several  irregularities,  which  must 
be  avoided  in  the  future. 

The  dinner  was  protracted  too  long.  The  deputies  should  not  have 
remained  in  the  same  room  with  the  jury  and  eat  their  dinner  where  they  did 
— there  should  have  been  no  communication  or  intercourse  other  than  official 
between  the  Sheriff  and  the  jurors,  however  innooent  the  nature  of  that  com- 
manication. 

The  Sheriff  should  keep  the  jury  within  his  view,  so  that  they  may  not 
separate  or  engage  in  any  acts  foreign  to  their  trust,  but  he  should  not  be 
present  among  the  jurors  and  privy  to  their  conversation ;  a  proper  provision 
should  be  made  for  the  sustenance  and  comfort  of  the  jury  while  employed  in 
the  most  serious  and  important  office  that  can  be  exercised  by  man ;  but  that 
provision  should  be  restricted  within  the  safe  and  reasonable  bounds  of  tem- 
perance and  moderation.  Betting  in  the  jury  room,  although,  in  the  instance, 
not  having  the  least  reference  to  the  case  before  the  jury  or  any  influence 
upon  the  verdict,  is  disapproved  and  reprobated  by  the  court  as  a  practice  of 
a  tendency  pernicious  to  public  justice. 

But  the  court  considers  the  irregularities  in  the  present  case  as  not  of  a 
nature  to  have  influenced,  in  the  smallest  way.  the  minds  of  the  jury  in  the 
verdict  which  they  rendered. 

It  has  been  held  by  the  Supreme  Court,  that ;  '^  Every  irregularity  will  not 
vitiate  a  verdict,  but  those  only  which  are  calculated  to  produce  an  impression 
on  the  minds  of  jurors,  and  influence  the  verdict  which  they  are  to  render, 
(2  Sumner.  88) ;  and  courts  will  satisfy  themselves  that  such  has  been  the  ten- 
dency of  the  acts  complained  of.  before  new  trials  will  be  jnranted  on  the 
found  of  misconduct  on  the  part  of  the  jury."  The  State  v,  Kennedy^  8  Rob, 
p.  593. 

This  principle  has  been  expressly  applied  where  the  exception  was  that  the 
jury  drank  ardent  spirits  at  their  meals  during  the  progress  of  a  trial.  **  a  fair 
and  unbiassed  expression  of  opinion  is  what  is  required,  and  any  little  miscon- 
duct, which  is  shown  could  not  have  been  attended  by  bad  consequences,  will 
not  vitiate  a  verdict'*  4  Humphrey's  R..  Stone  v.  The  State,  p.  88.  Authori- 
ties abound  on  the  same  point  and  may  be  found  cited  in  1  Arch.  p.  178.  21. 

The  object  of  the  law  is  a  fair  and  impartial  trial  by  a  jury  of  the  country, 
and  this  object  has  been  clearly  attained  in  the  case  under  consideration. 

The  evidence  shows  that  the  jurors  were  faithfully  kept  together,  and  that 
no  one  took  part  in  their  deliberations. 

The  last  in  the  series  of  the  defendant's  allegations  is.  that  the  dinner  which 
the  jury  eat  was  paid  for  by  the  State.  Nothing  was  said  on  this  matter  by 
the  counsel  of  the  defendant  in  their  remarks  to  the  court.  The  allegation  is 
true,  and  the  fact  is  as  it  ought  to  be.  It  is  just  and  proper  that  the  State 
should  furnish  necessary  nourishment  to  a  Jury  engaged  in  the  administration 
of  justice  and  confined  for  many  hours  deliberating  upon  the  important  issues 
submitted  to  their  judgment 

The  State  is  concerned  only  for  justice;  and  the  duty  of  the  jury  is  to  find 
a  just  verdict  according  to  the  law  and  the  evidence,  whether  that  verdict  is 
fiivorable  or  im&vorable  to  the  party  accused.  The  court  cannot  conceive 
how  the  payment  by  the  State  of  the  expense  of  a  dinner  can  influence  the 
mind  of  a  juror  to  the  prejudice  of  one  under  trial. 

The  payment  for  the  dinner  was  in  conformity  with  well  established  usage. 

The  motion  for  a  new  trial  is  denied. 
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Shaw  &  Co.  v.  A.  Grant,  sr.,  &  A.  Grant,  jr.     • 

The  oases  of  Shcno  A  ZunU  v.  Kikox  and  McOutohon,  JSowell  A  Co,  y.  Wilkinson^  1)  An. 
pp.  41  and  488,  reviewed  and  the  principles  of  those  cases  re-afflrmed. 

The  Act  of  1848,  p  44,  gives  a  privilege  >br  necMsarf/  tuppliea,  furnished  to  any  £ann  or  planta- 
tion, on  the  product  of  the  last  orop  and  the  crop  at  present  in  the  ground.  Money  advanced  can- 
not be  considered  as  the  necsaaary  tuppliea  ofOis  plantation  in  the  sense  of  the  statute ;  although 
It  may  be  exchanged  for  necessary  supplies.  It  does  not  give  the  commission  merchant  or  any 
other  person  who  has  furnished  It  a  privilege  upon  the  crop  In  the  hands  of  third  persons.  It  la 
otherwise  as  to  the  crop  which  has  actually  been  shipped  to  the  commission  merchant. 

The  payment  of  the  planter's  drafts  in  favor  of  his  laborers  and  workmen  does  not  subrogate  the 
party  so  paying  to  the  privileges  of  the  laborers  and  workmen. 

The  law  gives  the  furnisher  of  necessary  supplies  for  a  plantation  a  privilege  upon  the  crop  at  pr^a- 
eiU  in  the  ground.  But  that  privilege  cannot  be  extended  to  a  crop  yet  uncultivated,  and  towards 
which  nothing  has  been  done. 

APPEAL  from  the  District  Court  of  the  Parish  of  Plaquemines,  BovMeau^  J. 
If,  D.  Ogden  db  J,  A,  Rozier^  for  plaintiffs  and  appellants.  E.  BawU^  for 
defendants. 

Merrick,  C.  J.  The  appeal  in  this  case  was  brought  up  by  the  appellee, 
Alexander  Orant^  sr.,  who  has  filed  an  answer  to  the  appeal  praying  an  amend- 
ment of  the  judgment  in  his  favor.  It  is  cojiccded  by  appellant's  counsel,  that 
this  case  as  to  Alexander  Grant,  «r.,  (who  was  a  purchaser  of  the  "Nain*' 
plantation  at  Sheriff  sale)  is  governed  by  the  principles  enunciated  in  the  two 
cases  of  SJiaw  &  Zunts  v.  Knox  and  McCutchon,  Eoicell  &  Co.  v.  Wilhin- 
son,  lately  decided  by  this  court,  if  those  cases  can  be  considered  as  law. 
12  An.  41  and  483. 

The  correctness  of  those  two  decisions  has  therefore  been  questioned  in  this 
case,  and  the  court  has  been  earnestly  requested  to  review  them  and  declare 
the  same  overruled. 

In  the  case  of  Shaw  &  Zunts  v.  Knox  we  said  : 

"  The  payments  made  by  them  (the  plaintiffs)  for  debts  due  by  Knox,  even 
though  they  may  have  been  contracted  for  supplies,  can  be  considered  only  as 
so  much  money  advanced ;  and  this  remark  will  apply  as  well  to  payments 
made  for  labor  and  the  price  of  machinery,  as  to  payments  made  to  furnishers 
of  supplies.  Subrogation  by  operation  of  law  does  not  take  place  in  favor  of 
one  who  pays  a  privileged  debt  in  the  absence  of  any  obligation  so  to  do,  and 
it  is  not  pretended  that  the  plaintiffs  have  acquired  any  right  by  conventional 
subrogation." 

We  sec  nothing  in  these  remarks  which  requires  modification  or  even  inspires 
a  doubt  of  their  correctness. 

Privileges  are  strlcti  juris,  as  the  lawgiver  has  himself  declared.  They  "  can 
be  claimed  only  for  those  debts  to  which  it  is  expressly  granted  in  this  Code." 
0.  C,  8152;  3  L.  R.,  158.  They  cannot  be  extended  to  analogous  cases,  18 
L.  R.,  72;  Hoffman  v.  Laxcrens  et  aU.,  6  An.,  113;  Guion  v.  Broken,  3  An. 
774,  10  An.  429. 

The  Act  of  1843,  p.  44,  gives  a  privilege  for  necessary  sxippUes  furnished  to 
any  farm  or  plantation  on  the  product  of  the  last  crop  and  the  crop  at  present 
in  the  ground. 

Is  the  draft  which  the  merchant  has  paid,  or  the  promissory  note  which  he 
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has  taken  up  a  necessary  supply  furnished  the  plantation  ?  It  seems  to  us  that  Shiw 
it  cannot  be  so  considered  in  any  reasonable  sense.  What  does  the  merchant  Gbant. 
furnish  the  planter  when  he  pays  his  draft  or  takes  up  his  note?  He  advances 
momyy  and  so  the  plaintiffs  considered  it  in  this  case,  for  they  have  (besides 
interest)  charged  the  defendants  with  two  and  a  half  per  cent  for  advancing, 
amounting  to  $262  78  for  such  commissions.  Now,  as  money  cannot  be  con- 
sidered as  the  necessary  supply  of  the  plantation,  in  the  sense  of  the  statute, 
although  it  may  be  exchanged  for  necessary  supplies,  it  does  not  give  the  com- 
mission merchant  or  any  other  person  who  has  furnished  it  a  privilege  upon 
the  crop  in  the  hands  of  third  persons,  although  it  is  otherwise  as  to  the  crop 
which  has  been  actually  shipped  to  the  commission  merchant.  C.  C,  3214; 
3  An.,  82 ;  7  An.  336 ;  Story  on  agency,  §  364. 

We  have  been  referred  to  the  case  of  Farrar  v.  Roicley^  3  An.,  277,  as  being 
in  conflict  witii  these  views.  Whether  the  court  would  now  feel  disposed  to 
go  as  far  as  it  did  in  that  case,  it  is  not  necessary  to  determine.  Certain  it  is, 
we  do  not  think  the  doctrine  can  be  extended  beyond  the  very  case  the  court 
then  had  before  it  The  term  "supplies,"  under  Art  3204  C.  C,  relative  to 
ships,  has  been  held  not  to  cover  money*advanced  to  purchase  materials  for  a 
vessel,  although  both  words  "materials"  and  "supplies"  are  used  in  the  Arti- 
cle.    Grant  v.  Fiol,  17  L.  R.,  158;  19  L.  R.,  p.  1 ;  4  An.,  10,  Hyde  v.  Cuher, 

But  it  is  said,  that  by  the  payment  of  the  drafts  in  favor  of  the  laborers  and 
workmen  the  plaintiffs  are  subrogated  to  their  rights,  because  laborers  have  a 
privilege  superior  to  that  of  the  furnisher  of  supplies,  and  therefore,  subroga- 
tion takes  effect  by  operation  of  law.  We  are  pointed  to  Art  3181  as  giving 
such  privilege.  We  do  not  think  the  Article  in  question,  supports  the  position 
for  which  it  was  cited.  The  class  of  persons  therein  named  is  "  clerks,  secre- 
taries and  other  agents  of  that  sort"     3  An.,  498 ;  8  An.,  42. 

That  the  payment  of  a  privilege  debt  does  not  ordinarily  subrogate  the  per. 
son  who  makes  payment  to  the  rights  of  the  creditor,  is  a  proposition  which 
we  are  not  permitted  to  doubt  The  Code  is  express  and  the  decisions  are  uni- 
form. C.  C.  2156,  2157;  Brother^  Syndic  v.  Constance  Fagot ^  Opinion  book 
26,  p.  861 ;  9  R,  477  ;  6  R,  415;  7  N.  S.  602 ;  4  An.  576  ;  11  An.  294.  And 
so  it  has  been  held  as  to  the  payment  of  debts  for  supplies  to  vessels.  19  L.  R., 
9 ;  17  L.  R.,  158,  and  2  Rob.,  36.  We  see  no  reason  to  distinguish  the  case  at 
bar  fipom  those  cases,  and  we  are  not  advised  of  any  other  legal  ground  upon 
which  a  different  conclusion  might  have  been  arrived  at  in  the  case  oi  Shaw  & 
ZuniB  V.  Knox. 

We  are  next  informed  that  the  case  of  McOvtchan,  Howell  db  Co.  v.  Wilkin- 
son  is  not  law,  the  present  case  being,  as  plaintiffs*  counsel  admit,  precisely 
analogous  to  that  case. 

If  we  understood  the  oral  argument  of  plaintiffs'  counsel  correctly  it  is,  that 
in  order  to  judge  of  the  question  whether  the  supplies  are  to  attach  to  a  crop, 
or  not,  it  is  only  necessary  to  look  at  the  calendar  month  in  which  they  were 
furnished.  For  instance,  if  they  are  furnished  in  January,  they  drag  after 
them  the  continuous  supplies  of  the  preceding  year  and  attach  with  such  pre- 
ceding supplies  to  the  crop  of  that  year,  although  they  were  supplied  to  take 
off  the  crop  of  the  preceding  year  alone,  and  were  not  furnished  for,  nor  con- 
tributed to  aid  in  making  the  crop  of  the  new  year  to  which  they  attach.  And 
if  the  last  article  in  the  account  was  furnished  in  December,  the  whole  account 
would  apply  t^  that  year  alone. 
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Shaw  If  privileges  are  strictijuris^  there  is  still  greater  reason  so  to  consider  them 

GiusT.        when  it  is  sought  to  enforce  them  against  innocent  third  persons. 

The  law  gives  the  furnisher  of  necessary  supplies  for  a  plantation  a  privilege 
upon  the  crop  at  present  in  the  ground.  How  can  we  extend  it  to  a  crop  which 
has  not  yet  heen  planted  or  which  remains  yet  to  he  cultivated,  and  towards 
which  nothing  has  heen  done  ?  To  do  so,  would  he .  to  legislate  to  the  preju- 
dice of  third  persons  without  notice,  as  will  he  apparent  hy  a  few  examples. 

The  factor  (as  in  the  present  case)  furnishes  the  supplies  for  the  year  1854« 
On  the  31st  of  Decemher,  he  has  not  received  a  hogshead  of  sugar  or  a  harrel 
of  molasses  of  the  growth  of  that  year.  In  January  of  1855  he  sends  to  the 
planter  a  few  barrels  and  hogsheads  which  are  filled  with  molasses  and  sugar, 
and  the  whple  of  the  crop  is  then  shipped  to  him.  Now,  because  he  sent  a  few 
articles  in  January,  to  oontain  part  of  the  crop,  he  is  to  have  the  rights  as  we 
understand  plaintiff's  argument,  to  apply  the  whole  of  the  crop  to  his  general 
advances  of  the  preceding  year ;  to  dissect  that  account,  take  the  supplies 
therefrom,  add  them  to  the  items  of  supplies  for  1855,  and  hold  the  whole 
as  a  privilege  claim  over  the  crop  of  a  third  purchaser  of  the  plantation  who 
has  entirely  cultivated  the  crop  him^lf  and  whose  own  factor  has  furnished 
the  supplies  for  the  crop  which  he  has  made ! 

Take  another  example  :  a  cotton  planter  has  a  few  bales  of  ungathered  cot- 
ton to  pick  in  January.  His  factor  sends  him  baling  sufficient  to  put  it  up. 
The  whole  is  then  sent  to  such  factor.  Now,  according  to  plaintiff's  theory^ 
because  the  single  item  of  baling  was  sent  in  January  for  the  crop  grown  the 
preceding  year,  although  gathered  afterwards,  the  factor  is  to  have  not  only 
that  crop,  but  a  privilege  upon  the  next  for  which  another  merchant  has  fur, 
nished  the  supplies ! 

An  overseer  has  been  employed  by  the  month  to  take  off  a  sugar  crop ; 
because  his  labor  is  not  completed  on  the  thirty-first  day  of  December,  he  is 
to  have  the  right  to  share  equally  with  the  overseer  who  makes  the  next  crop 
and  to  prime  the  fiictor  who  has  furnished  the  supplies  for  it. 

An  overseer  remains  over  a  day  or  two  afler  the  first  of  January  either  to 
complete  gathering  the  crop  or  to  hold  the  place  until  his  successor  comes,  he 
has  the  right  to  share  equally  with  the  overseer  who  has  made  the  new  crop 
and  has  a  privilege  superior  to  the  furnisher  of  supplies. 

Suppose  again  a  planter  has  shipped  his  entire  crop  in  December  and  has 
eammenMd  the  cultivation  of  his  new  crop.  His  factor  furnishes  him  in  one 
lot,  on  the  81st  of  December,  all  the  pork  or  com  he  needs  for  the  coming 
year  in  order  to  make  and  gather  his  new  crop.  Would  his  privilege  be  de- 
feated because  the  item  was  furnished  in  the  year  1854?  Would  it  not  be  a 
sufficient  answer  to  pay  and  prove  that  the  provisions  were  furnished  for  the 
crop  of  1855  and  were  actually  used  and  consumed  in  making  it  ?  If  so,  then 
in  a  controversy  as  to  a  privilege  for  supplies  where  the  property  of  third  per- 
sons is  sought  to  be  subjected  to  the  privilege,  an  inquiry  may  be  made  as  to 
the  condition  of  the  crop  at  the  time  they  are  furnished  and  the  day  in  the 
calendar  will  not  be  conclusive  upon  the  parties. 

These  and  other  examples  which  may  be  given  show  that  the  rule  established 
in  the  case  of  MeCutchon,  Howell  &  Co,  v.  Wilkinson  (that  where  the  sup- 
plies  are  clearly  shown  to  have  been  furnished  for  taking  off  a  particular  crop 
that  they  cannot  attach  to  the  next  crop,  and  consequently  draw  after  them  as 
a  privilege  the  supplies  of  the  preceding  year)  is  not  only  within  the  letter 
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but  the  spirit  of  the  law  ia  question  and  is  a  reasonable  interpretation  of  the         Bbaw 

OiuaT. 


But  we  are  informed  that  this  case  is  in  direct  conflict  with  the  cases  of 
JbhMon  y.  Keniiedy,  3  Rob.,  216,  WeUh  v.  Shields^  6  Rob.  484,  and  Farrar  v. 
Rowley^  8  An.,  277.  In  the  first  of  these  cases,  the  overseer  had  acted  as  such 
upon  the  plantation  of  the  deceased^  for  the  year  1889  and  some  months  in  the 
year  1840.  In  the  absence  of  all  proof  to  the  contrary,  the  court  might  well 
suppose  that  he  was  employed  to  make  the  crop  of  that  year.  In  the  case  of 
Welth  T.  Shieldij  the  overseer  was  on  the  plantation  at  the  time  it  was  bought 
by  Barrow^  and  the  latter  continued  him  as  such  to  cultivate  the  crop  which 
the  court  say  was  **  then  growing,"  6  Rob.,  486.  In  the  case  of  Farrctr  v. 
Rowley y  the  overseer  had  been  on  the  place  in  that  capacity  for  eight  months, 
and  it  is  hardly  possible  to  suppose  that  he  was  employed  in  cultivating  the 
crop  upon  which  he  claimed  his  privilege.  It  is  thus  apparent  that  these  cases 
are  quite  diflfierent  from  that  where  it  is  expressly  shown  that  the  services  were 
not  rendered  towards  the  cultivation  of  the  crop  upon  which  the  privilege  is 
claimed,  and  where  a  third  person  has  purchased  the  property  for  a  full  price 
and  without  notice. 

Again,  there  would  be  just  as  much  reason  in  calling  that  portion  of  the  crop 
of  1854  which  remained  ungathered  in  the  commencement  of  1855,  the  crop 
of  1855,  as  there  would  be  to  consider  the  services  of  those  employed  in  taking 
it  off  as  services  of  that  year.  If  they  furnished  supplies  for  or  were  employed 
to  take  it  off,  their  privilege  ought  to  be  considered  extinguished  when  they 
have  received  the  full  price  for  which  it  was  sold. 

In  the  case  at  bar,  the  plaintiffs  did  not  receive  any  portion  of  the  crop  until 
after  the  first  day  of  January.  The  only  items  in  the  account  after  that  date 
which  might  be  allowed  as  a  privilege  are  two  items  for  com,  items  for  bi-sul- 
phite  of  lime  and  several  (much  the  greater  part)  consisting  of  barrels  and  half 
barrels  for  the  molasses.  It  appears  by  the  account  current  that  these  barrels 
and  half  barrels  were  with  others  returned  filled  with  the  products  of  the  crop 
to  their  fiictors. 

They  received  from  the  sales  of  the  sugar  and  molasses  $6,745  25,  it  being 
more  than  sufficient  to  satisfy  and  extinguish  all  the  privilege  claims  which  we 
find  charged  in  their  recount  Their  counsel  admit  that  the  supplies  for  which 
they  claim  a  privilege  were  furnished  towards  taking  off  the  crop  which  they 
have  received,  and  that  at  the  time  they  were  furnished  nothing  was  done 
towards  the  new  crop,  although  they  assert  the  germs  of  it  were  in  the  earth 
in  the  form  of  stubble  cane. 

They  have  received  back  what  they  have  furnished,  and  equity  uncontrolled 
by  positive  law  does  not  allow  them  to  gather  where  they  have  not  planted  and 
prosper  by  the  labor  and  expenses  of  others. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed  as  to  the  said  Alexander 
Chrant,  ffr.,  that  the  sequestration  be  set  aside  and  plaintiffs*  demand  against 
him  be  rejected,  the  plaintiffs  paying  the  costs  of  both  courts. 

Spofpord,  J.,  took  no  part  in  this  decision. 
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Crry  of  New  Orleans  v.  Bernard  Turpin. 

The  Legislature,  besides  levying  taxes  for  the  support  of  the  State  Government,  may  delegate  to  the 
several  parishes  and  municipal  corporations  of  the  State  a  slnilar  power  of  taxation  for  the  sup- 
port of  a  local  government  and  police  within  their  respective  limits. 

There  is  no  constitutional  or  legal  provision  inhibiting  the  taxation  of  the  profession,  calling  or  busi- 
ness of  an  auctioneer. 

The  license  granted  to  auctioneers  by  the  Auditor  of  Pablic  Accounts  and  their  quoH  official 
character  involve  no  contract  exempting  them  from  taxation. 

The  power  of  taxing  such  a  calling  having  been  delegated  to  the  city  may  be  exercised  by  it,  al- 
though the  State  has  not  chosen  to  tax  the  same  calling  for  the  support  of  the  State  Govern- 
ment. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J, 
LatilU  &  Morely  for  plaintiff.     Clarke  <&  Biiij7ie,  for  defendant  and  ap- 
pellant 

Spofford,  J.  This  case  presents  the  question  of  the  constitutionality  and 
legality  of  an  ordinance  of  the  city  of  New  Orleans,  levying  a  tax  of  one  hundred 
dollars  ^><?7'  annum  upon  each  person  pursuing  the  profession  or  calling  of  an 
auctioneer. 

Article  123  of  the  Constitution  provides,  that  "the  Legislature  shall  have 
power  to  levy  an  income  tax,  and  to  tax  all  persons  pursuing  any  occupation, 
trade  or  profession." 

The  Legislature,  besides  levying  taxes  for  the  support  of  the  State  Govern- 
ment, may  delegate  to  the  several  parishes  and  municipal  corporations  of  the 
State  a  similar  power  of  taxation  for  the  support  of  a  local  government  and 
police  within  their  respective  limits. 

g  By  the  Act  of  March  20th,  1856,  sec.  102,  p.  158,  it  was  declared,  "  that  the 
city  of  New  Orleans  shall  have  power  to  levy  taxes,  commonly  known  as 
licenses,  upon  trades,  professions,  callings  and  other  business  carried  on, 
and  upon  carriages,  hacks,  drays,  carts  and  other  vehicles,  used  is  said  city, 
and  said  taxes,  commonly  known  as  licenses,  laid  as  aforesaid,  shall  not  be  con- 
strued to  be  a  tax  on  property,  within  the  meaning  of  sections  36,  38  and  42 
of  this  Act" 

The  profession,  calling  or  business  of  an  auctioneer  is,  then,  taxable  by  the 
city,  unless  there  is  some  constitutional  or  legal  provision  inhibiting  such  taxa- 
tion. 

No  Article  in  the  Constitution  has  been  pointed  out  or  is  known  to  us  which 
prohibits  the  exercise  of  such  a  power  by  the  city  under  an  authority  delegated 
by  the  Legislature. 

The  Act  of  March  12tli,  1855,  p.  lOG,  "Relative  to  Auctioneers,"  has  been 
largely  commented  on,  as  implying  an  exemption  for  them  from  parochial  or 
municipal  taxation. 

It  is  contended  that  they  are  State  officers,  and,  as  such,  exempt  from  this 
species  of  taxation.  They  are  qua^i  officers ;  but  they  are  neither  elected  nor 
appointed ;  they  receive  no  commission  from  the  Governor,  and  are  paid  no 
salary ;  any  citizen  of  the  State  may  voluntarily  become  an  auctioneer  for  the 
parish  in  which  he  is  a  qualified  voter,  upon  giving  bond  and.  security,  and 
taking  the  oath  prescribed  by  Article  90  of  the  Constitution. 
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They  are  required  to  take  out  an  annual  license  from  the  Auditor  of  Public 
Accounts ;  but  this  is  to  secure  the  pa3rment  of  certain  duties  upon  auction 
sales,  to  aid  the  State  revenue ;  it  does  not  debar  either  the  State  or  the  politi- 
cal corporations  to  whom  it  may  delegate  its  powers,  from  taxing  the  calling 
or  business  carried  on  by  auctioneers. 

Attomeys-at-law  are  quasi  ofiBcers ;  they  receive  licenses  to  practice  their 
profession :  but  we  have  recently  held,  that,  notwithstanding,  they  may  be 
taxed  annually  for  pursuing  their  profession.  Their  license  and  their  qnciai 
official  character  involve  no  contract  exempting  them  from  such  taxation ;  the 
title  and  the  license  granted  to  auctioneers  by  the  Auditor  of  Public  Accounts 
imply  no  greater  immunities.  State  v.  Waples,  12  An.  342 ;  State  v.  Felhwes, 
12  An.  344. 

Because  the  State  has  not  chosen  to  exercise  its  power  of  taxing  this  calling 
or  profession  for  the  support  of  the  State  Government,  it  does  not  follow  that 
the  city  cannot  exercise  the  power  specially  delegated  to  it  by  the  State. 

Judgment  affirmed. 
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R.  K.  Barrow  v.  Shields  et  als. 

1.  ▲  rait  inatitttted  apon  a  note  before  it  is  due  has  the  effect  of  iDterrupting  preecrlption  so  long  as 
the  suit  lasts  after  the  matarlty  of  the  note,  even  if  It  be  ultimately  dismissed  upon  an  exception 
of  prematurity. 

S.  A  partial  release  of  the  mortgages  and  prlTllcges  of  the  creditor,  releases  the  surety  only  pro 
tanio. 

Defendants  in  a  chancery  suit  In  the  United  States  Court  were  ordered,  under  a  penalty,  to 
file  a  cross-Mil  and  bring  in  other  parties  against  whom  the  complainant  had  demands,  but  whom 
he  could  not  cite  before  the  court,  as  they  were  oltiaens  of  the  State  with  the  complainant.  These 
third  parties  answered  by  denying  the  jurisdiction  of  the  court,  and  In  case  the  plea  was  oTerruled 
setting  up  matters  of  defence  to  the  complainant's  demands.  The  Supreme  Oourt  of  the  United 
States  decided,  that  the  Circuit  Court  did  not  obtain  Jurisdiction  over  the  parties  in  Louisiana  cited 
In  by  the  defendants,  and  the  proceedings  were  dismissed.  Meld  by  a  ma^rity  qf  the  court : 
that  these  proceedings  had  the  effect  of  interrupting  the  presori|g|on  as  to  all  of  the  parUes  who 
answered  the  cross-bill  within  the  period  of  prescription. 

APPEAL  from  the  District  Court  of  the  parish  of  Terrebonne,  Gole^  J. 
George  EuttiSy  E.  Janin,  Miles  <&  H,  Taylor^  for  plaintiff.     Beatty  A 
Bvsh  and  O.  Baseliue,  for  defendants  and  appellants. 

Buchanan,  J.  The  present  appeal  is  a  consolidation  of  live  distinct  suits 
instituted  by  the  same  creditor,  in  May,  1855,  against  two  distinct  debtors,  and 
the  representatives  of  three  other  debtors,  deceased,  upon  the  following  twelve 
distinct  evidences  of  debt : 

1.  A  note  signed  by  William  Bisland,  matured  in  all  March,  1843. 

2.  A  note  signed  by  William  Bieland,  matured  in  all  March,  1844. 

3.  A  note  signed  by  Richard  0.  Ellie^  and  endorsed  by  William  Bieland, 
matured  in  all  March,  1848. 

4.  A  note  signed  by  Richard  G.  Ellis,  and  endorsed  by  William  Bisland, 
matured  in  all  March,  1844. 

5.  A  note  signed  by  George  S.  Guion,  and  endorsed  by  Van  P.  Winder, 
matured  in  all  March,  1843. 
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Bauow  6.  A  note  signed  by  George  S.  Guion^  and  endorsed  by  Van  P.  Winder^  ma- 

Sbiblds.        lured  in  all  March,  1 844. 

7.  A  note  signed  by  Van  P.  Winder,  and  endorsed  by  George  S.  Guwn,  ma- 
tured in  all  March,  1S48 

8.  A  note  signed  by  Van  P.  Winder ^  and  endorsed  by  George  S,  Guion^ 
matured  in  all  March,  1844. 

9.  A  note  signed  by  William  B,  Shields,  matured  in  all  March,  1843. 

10.  A  note  signed  by  William  B.  Shields,  matured  in  all  March,  1844. 

11.  A  note  endorsed  by  William  B.  Shields,  matured  in  all  March,  1843. 

12.  A  note  endorsed  by  William  B,  Shields,  matured  in  all  March,  1844. 
The  defendants  plead  the  prescription  of  five  years ;  but  it  is  argued  by  plain  - 

tiff  that  prescription  was  interrupted  as  to  all  the  defendants,  and  all  the  obli- 
gations above  detailed,  by  a  suit  instituted  by  him  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Louisiana,  on  the  19th  of  December, 
1842,  and  finally  decided,  on  appeal,  in  the  Supreme  Court  of  the  United  States, 
at  the  December  term  of  1854,  reported  in  17th  Howard,  page  130. 

Before  examining  the  facts  in  relation  to  this  interruption  of  prescription,  it 
is  proper  to  ascertain  the  principles  of  the  law  of  Louisiana  on  the  subject  of 
the  interruption  of  the  prescription,  operating  a  release  from  debt 

By  Article  3516,  taken  in  connection  with  Article  3484,  it  will  be  seen  that 
prescription  is  interrupted  by  a  citation  to  the  debtor  to  appear  before  a  court 
of  justice,  upon  the  demand  of  the  creditor  for  a  judgment  for  his  debt  And 
it  is  immaterial,  for  the  purpose  of  the  interruption  of  prescription,  whether 
the  debtor  be  cited  before  a  court  of  competent  jurisdiction  or  not  Neither 
does  any  error  in  the  form  of  the  action,  nor  the  rejection  of  the  creditor's 
demand  by  the  final  judgment  thereupon,  have  the  cfiect  of  avoiding  the  inter- 
ruption of  the  prescription  resulting  from  the  citation ;  for  those  clauses  of  the 
2247th  Article  of  the  Code  Napoleon  which  declare  that  the  interruption  of 
prescription  is  considered  as  ''  nan  atenue ''  if  the  suit  be  informal,  or  if  the 
demand  be  rejected,  have  not  been  copied  into  our  Code.  The  only  portion  of 
that  Article  adopted  by  our  Legislature  is  the  clause  **si  le  demandeur  se 
desiste  de  sa  demande."     See  Louisiana  Code,  Article  3485. 

Again,  it  is  clear  that  prescription  cannot  be  interrupted,  until  it  has  begun 
to  run.  If,  however,  %suit  be  instituted  upon  a  note  before  it  is  due,  and 
pending  the  suit  the  note  matures  and  is  protested  for  non  payment,  prescrip- 
tion of  that  note  is  interrupted  so  long  as  the  suit  lasts,  after  maturity,  even  if 
the  suit  be  ultimately  dismissed  upon  an  exception  of  prematurity.  The  rule 
is  ^^  aetiones  qu<B  tempore  pereunt,  sem^l  inclusoB  judicio,  salvce permanent^ 
Marcade,  Prescription,  Art  2248. 

Keeping  these  principles  in  view,  we  find  that  prescription  is  not  interrupted 
as  to  any  of  the  debts  or  any  of  the  debtors  included  in  the  present  consoli- 
dated action,  by  the  original  bill  in  Chancery  filed  by  plaintiff  on  the  19th  of 
December,  1 842.  Of  all  the  present  defendants,  only  one,  William  Bisland^ 
was  party  defendant  to  that  bill,  and  the  prayer  of  that  bill  was  not  for  judg- 
ment upon  any  of  the  notes  included  in  this  action.  On  the  contrary,  the 
prayer  was  for  the  annulling  and  avoidance  of  the  contract  which  was  the 
consideration  of  all  these  notes ;  which  contract  was  set  forth  in  detail  in 
the  bill. 

On  the  10th  of  February,  1844,  plaintiff  amended  his  bill  in  Chancery,  with 
leave  of  the  court,  by  discontinuing  and  abandoning  his  original  demand  in 
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nullity  and  rescission  of  the  contract  of  the  9th  November,  1842,  and  praying  Biaaow 
for  the  specific  performance  of  the  said  contract,  and  that  William  Bisland  shisldb. 
might  be  decreed  to  pay  plaintiff  the  amount  of  such  of  the  notes  signed  and 
endorsed  by  said  Bisland  under  the  said  contract  (being  the  notes  above 
described  as  Nos.  1,  2,  3  and  4),  as  may  have  been  protested,  and  the  protest 
notified  to  said  BUland^  before  the  final  decree  in  the  suit.  It  will  be  remarked, 
that  when  this  amended  bill  was  filed,  two  of  Bisland's  notes  (Nos.  1  and  3) 
were  past  due,  and  two  (Nos.  2  and  4)  were  not  yet  due. 

This  amended  bill  of  plaintiff  was  unquestionably  an  abandonment  of  his 
original  demand,  and  a  substitution  in  its  place  of  an  entirely  new  and  directly 
opposite  demand.  As  such  it  was  held  to  be  irregular  and  inadmissible  by  the 
Supreme  Court  of  the  United  States  in  its  reasons  for  judgment  upon  the  appeal 
in  that  case.  See  17th  Howard,  pp.  143  and  144.  But  it  is  not  on  that  account 
the  less  effective  under  our  law,  for  interrupting  prescription,  so  far  as  concerns 
William  Bisland,  the  only  one  of  the  present  defendants  against  whom  judg* 
ment  is  prayed  for  the  amount  of  his  notes  and  endorsements  in  the  amended 
bill  in  question.  Although  informal,  this  amended  bill  interrupted  prescrip- 
tion upon  those  notes,  as  to  Bisland*  It  must  be  observed  that  the  amended 
bill  in  question  was  served  upon  Bisland  who  appeared  and  moved  to  quash 
the  same. 

The  next  phase  in  this  Chancery  suit  is  a  bill  filed  by  the  defendants  in  that 
suit,  William  Bisland  and  Victoire  Shields^  on  the  8th  of  July,  1844,  praying 
that  the  agreement  or  contract  of  the  9th  of  November,  1842,  above  referred 
to,  might  be  specifically  performed,  and  that  plaintiff  might  be  decreed  to  de- 
liver up  to  be  cancelled  and  annulled,  all  the  promissory  notes  of  Thomas  R, 
Shields^  on  which  said  William  Bisland  and  Victoire  Sields  were  endorsers ; 
and  that  said  William  Bisland  and  Victoire  Shields  might  recover  such 
damages  fi*otn  the  plaintiff  for  his  non-execution  of  the  contract  of  the  9th  of 
November,  1842,  as  should  be  proven.  And  the  bill  further  prays  for  writs  of 
subpana  to  Hiehard  6.  Ellis,  Wm,  B.  SJiislds,  Thomas  R.  Shields,  George  S. 
Guion,  and  Robert  R.  Barrow,  commanding  them,  to  appear  and  answer  the 
premises  and  abide  the  Judgment  of  the  court  upon  said  bill ;  which  subpcenas 
were  issued  accordingly,  and  the  parties  named  made  appearance. 

This  bill  cannot  be  considered  as  an  interruption  of  prescription  upon  the 
notes  now  in  suit  in  favor  of  plaintiff.  In  the  first  place,  the  parties  Bisland 
and  Mrs.  Shields,  who  file  the  bill,  claim  no  judgment  of  Wm.  B.  Shields, 
Winder,  Ellis  or  Guion,  upon  the  notes  signed  or  endorsed  by  them  ;  and  as 
for  R.  R  Barrow,  the  holder  of  those  notes,  and  the  present  plaintiff,  he  was 
so  far  from  claiming  anything  in  that  bill,  that  he  is  actually  sued  therein  for 
damages.     See  iTth  Howard,  14o,  146. 

Afterwards,  on  the  5th  of  March,  1847,  plaintiff,  with  leave  of  court,  filed 
another  amended  bill,  in  which  he  set  forth  that  William  B.  Shields  was  a 
citizen  of  Mississippi,  and  prayed  that  he  might  be  cited  and  condemned  to  pay 
him  the  notes  in  principal  and  interest  which  are  endorsed  by  said  William  B. 
Shields,  (being  the  notes  above  described  as  Nos.  1 1  and  12). 

To  this  amended  bill,  William  B.  Shields  appeared  and  answered.  Prescrip- 
tion is  therefore  interrupted  as  to  the  defendant,  William  B.  Shields,  upon  the 
two  notes  endorsed  by  him  and  matured  in  March,  1843,  and  March,  1844. 

Upon  the  other  ground  of  defence  pleaded  by  the  defendants  in  these  consoli- 
dated suits,  namely,  that  the  release  by  plaintiff  of  his  mortgage  on  certain  of 
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Bajuu>w  the  slaves  sold  by  him  to  Thomas  B.  Shields,  had  the  legal  effect  of  discharging 
Shiilds.  the  other  parties  to  the  contract  of  the  9th  of  November,  1842,  from  their  obli- 
gations under  that  contract,  it  has  been  fully  examined  by  the  Chief  Justice, 
with  whose  opinion  upon  that  point  the  court  unanimously  concurs. 

A  difference  of  opinion  upon  the  effect  of  the  plea  of  prescription,  as  to  the 
defendants,  William  B.  Shields^  Van  P.  Winder^  and  George  S.  Guion^  has 
thrown  upon  me  the  duty  of  pronouncing  the  judgment  of  the  court 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  in  the  case  of  Eohert  E.  Barrow  v.  William  B,  Shields^  be  reversed, 
and  that  Eohert  E.  Barrow  recover  of  William  B.  Shields  four  thousand  seven 
hundred  and  sixty »six  dollars  and  sixty  six  cents,  with  interest  at  the  rate  of 
ten  per  cent  per  annum  on  $2,383  33  from  the  8d  of  April,  1843,  and  on 
t2,383  33  from  the  3d  of  April,  1844,  and  costs  of  the  suit  of  R  E.  Barrow  v. 
William  B.  Shields  in  the  District  Court,  the  costs  of  appeal  in  said  suit  to  be' 
paid  by  E.  E.  Barrow,  And  it  is  further  adjudged  and  decreed,  that  the  judg- 
ment of  the  District  Court  in  the  case  of  E,  E.  Barrow  v.  Van  P.  Winder  be 
reversed,  and  that  there  be  judgment  against  E  E.  Barrotd  and  in  favor  of  the 
widow  and  heirs  of  Van  P.  Winder^  made  parties  defendant  therein,  with  costs 
of  said  suit  in  both  courts.  And  it  is  further  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  in  the  suit  of  E,  E,  Barrow  v.  W.  A.  and  «/".  E. 
Bisland,  be  affirmed,  with  costs.  And  it  is  further  adjudged  and  decreed,  that 
the  judgment  of  the  District  Court  in  the  suit  of  E.  E.  Barrow  v.  P.  E.  But- 
ler, testamentary  executor  of  Eichard  0.  Ellis^  be  reversed,  and  that  there  be 
Judgment  in  said  suit  in  favor  of  defendant  and  against  the  plaintiff,  with  costs 
in  both  courts.  And  it  is  further  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  in  the  case  of  P.  P.  Barrow  v.  George  S.  Guion,  be  reversed, 
and  that  there  be  judgment  in  said  suit  in  favor  of  defendant,  and  against  plain- 
tiff, with  costs  in  both  courts, 

Mr.  Justice  Cole  took  no  part  in  this  decision. 

M£KRicK,  C.  Jm  dissenting.  I  am  unable  to  concur  in  all  the  conclusions  of 
my  colleagues. 

I  adopt  the  statement  of  facts  cx)ntained  in  the  opinion  of  the  Judge  of  the 
District  Court  in  order  to  be  better  understood. 

**  On  the  2Yth  July,  1836,  Eohert  P.  Barrow  sold  to  Thomas  P.  Shields^  a 
sugar  and  cotton  plantation,  both  in  the  parish  of  Terrebonne,  the  former  on 
Bayou  Terrebonne,  the  latter  on  Bayou  Caillou,  with  all  the  improvements, 
&c.,  &c.,  and  seventy-five  slaves.  This  sale  was  made  for  the  sum  of  $227,000, 
for  which  Shields  gave  sixteen  promissory  notes,  and  accepted  drafts  payable 
at  various  dates :  the  notes  were  secured  by  mortgage  on  the  property  sold. 

"  Immediately  after  the  sale.  Shields  took  possession  of  the  property  and 
paid  some  of  the  notes  as  they  fell  due,  but  he  was  unable  to  pay  a  great  part 
of  them,  and  in  1842  there  was  still  unpaid  the  sum  of  $119,966  36.  The  ut- 
paid  notes  had  been  protested  as  they  fell  due,  and  suit  had  been  brought  on 
them  against  T,  P.  Shields  and  against  Wm.  Bislandy  the  last  endorser  on  all 
the  notes. 

In  this  state  of  things.  Shields  and  his  endorsers  proposed  to  Barrow  an 
amicable  settlement  of  his  entire  claim.  After  some  hesitation  this  proposition 
was  accepted,  and  was  finally  concluded  by  an  act 'passed  before  Lei{froy  Bar- 
rasy  Parish  Judge  of  the  parish  of  Terrebonne,  on  the  9th  November,  1842, 
between  P.  P.  Barroit  of  the  first  part,  Thomas  P.  Shields  of  the  second  part, 
and  the  six  endorsers  of  Shields  of  the  third  part 
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These  were  i/rt.  Victoria  Shields  &nd  Wm,  BUlandy  of  Adams  County,        Bmow 


Miss.,  Wm.  B,  Shield*,  B.  O.  Ellis  and  Van  P.  Winder,  of  Terrebonne,  and 
Geo,  8.  Quion,  of  Lafourche  Interior. 

"  According  to  this  act,  Barrow  agreed  to  release  T,  B,  Shields  and  his  six 
endorsers  from  all  liability  on  their  notes  and  to  discontinue  his  suits  against 
71  B  Shields  and  Bisland,  Tho»,  B,  Shields  retroceded  to  Barrow  the  pro- 
perty purchased  by  the  act  of  July  27th,  1686,  and  the  six  endorsers  gave  to 
Barrow  their  notes  endorsed  by  each  other,  amounting  to  $82,000,  to  be  de- 
livered to  Barroit  when  he  gave  up  the  unpaid  notes,  which  had  been  given 
for  the  plantations,  till  then  to  remain  in  the  hands  of  L,  Barras,  Parish 
Judge,  &c 

"  After  entering  into  this  contract,  Mr.  Barrow  alleged  that  the  other  parties 
had  made  misrepresentations  to  him  to  induce  him  to  do  so,  and  that  they  also 
complained  of  the  contract ;  he  therefore  sent  them  a  letter  offering  to  rescind 
it,  which  they  declined  to  do. 

"  Alledging  he  was  injured  by  the  contract  of  9th  November,  1842,  he  filed 
a  bill  in  equity  in  the  Circuit  Court  of  the  U.  S.  for  the  Eastern  District  of 
Louisiana,  agairst  Mrs.  Victoria  Shields  and  Wm.  Bisland,  the  only  parties 
to  the  act  of  9th  November,  1842,  who  were  not  citizens  of  Louisiana,  praying 
for  a  rescission  of  the  act  upon  a  number  of  grounds  therein  detailed  at 
length. 

^'  This  suit  was  afterwards  converted  into  a  suit  for  the  specific  performance 
of  the  contract  of  9th  November,  1842,  and  on  the  notes  for  $82,000,  given  in 
said  contract  All  the  parties  to  which  act  were  made  parties  to  the  action, 
and  after  lingering  on  a  number  of  years  was  terminated  in  the  lower  court  by 
a  judgment  rendered  on  the  ISth  December,  1852,  condemning  the  defendants 
in  the  present  suit  to  pay  their  notes  under  the  act  of  9th  November,  1 842, 
and  also  to  do  other  acts  to  which  they  had  obligated  themgelves  in  said  con- 
tract of  9th  November,  1842. 

**  An  appeal  was  taken,  and  the  Supreme  Court  dismissed  the  case  for  want 
of  jurisdiction.  The  plaintifi*  now  brings  these  suits  upon  these  notes,  against 
those  of  their  makers  or  endorsers,  or  their  representatives,  who  reside  in 
Louisiana* 

**  All  the  defendants  are  residents  of  the  parish  of  Terrebonne,  except  Geo., 
S.  Guion^  who  has  consented  however  to  be  sued  in  that  parish.  It  is  also 
agreed  that  all  the  suits  may  be  tried  together,  and  that  the  property  of  the 
part  of  the  endorsers  who  are  dead,  descended  as  set  forth  in  the  petition. 

"  All  the  notes  bore  ten  per  cent  interest  after  maturity,  and  were  payable 
It  the  Bankof  Louisiana.^^ 

The  defendants  in  their  answer  set  up  two  principal  grounds  of  defence : 

*Mst  The  notes  signed  and  endorsed  by  the  defendants  in  accordance  with 
the  terms.of  the  act  of  November  9th,  1842,  were  executed  under  the  false  and 
erroneous  belief  that  they  were  still  bound  and  liable  for  their  original  endorse- 
ments^ when  in  fact  they  were  in  no  manner  bound  for  their  endorsements, 
their  liabilities  having  been  released  by  Barrow^ s  having  released,  without 
their  knowledge  or  consent,  certain  of  the  mortgaged  slaves  f^om  the  mortgage 
given  to  secure  the  payment  of  said  notes." 

"2d.  They  plead  the  prescription  of  five  years." 

The  judgment  of  the  lower  court  being  adverse  to  the  defendants  on  both 
grounds,  judgments  were  rendered  against  them  and  they  have  appealed. 


«. 
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BAutow  I  ^iii  consider  these  defences  in  their  order. 

Sbiblds.  L  The  defendants  rely  in  support  of  this  first  ground  of  defence,  that  in 

April,  1837,  Thomas  R,  Shields  sold  two  slaves,  (runaways,)  to  Jacob  Jacobs 
for  $1050,  and  Barrow  released  his  mortgage  as  to  them :  also,  in  February, 
1840,  Shields  sold  another  of  his  slaves  to  Lydia  Whitaker  for  $150,  and  Bar- 
row  in  April  following  released  his  mortgage  upon  the  last  mentioned  slave. 

On  this  branch  of  the  case  the  learned  counsel  for  the  defendants  have  con- 
tended, that  the  effect  of  these  releases  was  to  discharge  the  defendants,  the 
endorsers,  from  the  remaining  notes  of  the  sale  of  1836,  amounting'  to,  say 
$119,000 ;  that  being  ignorant  of  their  discharge,  the  contract  of  November 
IHh,  1842,  was  made  in  error,  and  void,  and  if  the  plaintiff  would  hold  the  de- 
fendants liable  for  the  last  mentioned  notes  the  burden  of  proof  is  on  him  to 
show,  and  it  must  be  shown  that  the  endorsers  were  aware  of  their  discharge 
at  the  time  they  entered  into  the  contract  of  November  9th,  1842. 

This  contract  was  tripartite.  Thomas  R,  Shields  was  to  reconvey  the  planta- 
tions and  slaves  to  Barrow^  Barrow  was  to  surrender  to  Thomas  R.  Shields 
all  the  notes  then  unpaid,  release  all  parties  therefrom  and  dismiss  his  suit 
against  Thomas  R.  Shields  and  William  Bisland. 

The  defendants,  the  parties  of  the  third  part,  obligated  themselves  to  pay 
thirty- two  thousand  dollars,  '*  the  consideration  of  the  contract''  secured  by 
the  notes  now  sued  on. 

It  is  evident  that  this  was  not  a  mere  renewal  for  a  former  supposed  obliga- 
tion as  in  the  case  where  an  endorser  promises  to  pay  a  note  under  the  im- 
pression that  it  had  been  regularly  protested,  or  where  he  has  given  a  new 
promissory  note  for  the  same :  for  here  on  the  part  of  the  endorser  his  new 
obligation  does  not  amount  to  one-third  of  the  old. 

Again,  the  maJcer  of  the  old  obligation  is,  by  the  agreement  of  the  parties, 
discharged  absolutely  by  the  surrender  of  the  property.  The  endorsers  then 
assume  his  position  and  place,  for  the  balance  of  his  indebtedness  after  sur- 
rendering the  property.  If  they  are  not  bound,  then  the  plaintiff  loses  thirty- 
two  thousand  dollars  of  his  claim,  for,  by  the  agreement,  Thomas  R.  Shields, 
(whose  liability  must  on  all  sides  be  admitted,)  was  discharged,  as  just  observed, 
from  the  remaining  obligations  which  he  had  given  as  the  price  of  the  pro- 
perty. 

The  instrument  of  the  9th  of  November,  1842,  must  therefore,  be  considered 
as  a  transaction,  and  subject  to  a  rescission  only  for  the  same  causes  and  in- 
herent defects  as  other  instruments  of  this  kind.  And  so  a  part  of  these  de- 
fendants considered  it  when  they  opposed  Barrow's  suit  in  chancery  to  set 
aside  this  agreement  and  reinstate  the  contract  of  188G. 

Have  the  defendants  then  established  such  facts  as  ought  now  to  annul  this 
'  contract  which  they  were  formerly  so  desirous  of  preserving  in  force  ? 

Transactions  have,  between  the  parties  interested,  a  force  equal  to  the  au- 
thority of  things  adjudged.  They  cannot  be  attacked  on  account  of  error  in 
law,  or  any  lesion.  C.  C,  8045.  They  can  only  be  rescinded  where  there  is 
error  in  the  person  or  the  matter  in  dispute,  where  there  is  fraud  or  violence, 
or  where  made  in  the  execution  of  a  title  which  is  null,  unless  the  nullity  be 
the  subject  of  the  compromise,  or  unless  the  compromise  be  made  upon  forged 
documents.     C.  C,  3046,  3048,  1822,  1825. 

The  only  one  of  these  grounds  which  cm  be  seriously  urged  in  this  case, 
:s  that  the  compromise  was  made  in  the  execution  of  a  void  title.     Let  us  see 
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to  what  extent  the  title  was  void.    The  title  which  was  surrendered  against       Babww 
Thcmas  R.  ShieMSj  as  already  observed,  is  admitted  to  have  been  valid.     The        Bhiildb. 
use  of  that  title  as  the  consideration  of  the  compromise,  was  not,  for  that 
reason,  the  execution  of  a  void  title. 

But  it  is  said  that  the  release  of  the  mortgage  upon  the  three  negroes  speci- 
fied, had  the  effect  of  discharging  the  endorser  under  Art  8030  of  the  Civil 
Code,  the  creditor  being  unable  to  subrogate  the  endorsers  to  his  mortgage,  it 
being  presumed  that  they  would  not  have  engaged  themselves  for  their  large 
amount,  had  they  not  thought  they  were  bound  as  endorsers.  A  judicial  con- 
struction has  been  put  upon  this  Article  of  the  Code,  and  it  has  been  held,  that 
the  partial  release  of  any  of  the  mortgages  and  privileges  of  the  creditor  re- 
leases the  surety  only  pro  tanto.  This  construction,  whatever  we  might 
think  were  the  question  res  nova  must  govern  us,  and  be  considered  as  the 
settled  law.  See  cases,  Saulet  v.  Trepagniery  2  An.  429  ;  Oosserand  v.  La- 
eour,  8  An.  75  ;  and  Provan  v.  Percy ^  11  An.  179. 

We  must,  therefore,  conclude  that  the  title,  the  subject  of  the  compromise, 
was  not  void  either  as  in  regard  to  Thomas  E.  Shields  or  his  endorsers.  It  is 
possible  that  the  endorsers  supposed  themselves  bound  for  $119,000,  when 
they  were  only  bound  for  $118,000,  but  this  comparatively  inconsiderable  er- 
ror in  the  amount  of  their  indebtedness  in  the  absence  of  all  fraud,  cannot  in- 
validate a  contract  which  our  law  declares  shall  have  the  force  of  a  judgment. 
C.  C.  1825,  3045.  On  this  branch  of  the  case,  I  think  there  is  no  difference  of 
opinion  among  the  members  of  the  court 

IL  Is  the  plea  of  prescription  maintained  ?  More  than  five  years  elapsed 
between  the  maturity  of  the  notes  and  the  institution  of  the  suit  Hence  pre- 
scription has  taken  place  unless  interrupted.  The  plaintiff  contends  that  cer- 
tain proceedings  in  chancery  had  that  effect^  and  I  am  of  the  same  opinion,  as 
to  all  of  the  defendants  except  one. 

I  attach  no  importance  to  the  fact,  that  the  proceedings  were  commenced 
before  the  maturity  of  the  notes  for  the  exception  that  the  suit  is  premature, 
is  only  dilatory,  and  if  waived  by  answer  does  not  prevent  a  decision  upon  the 
merits.  If  the  exception  be  not  interposed  the  obligation  becomes  exigible, 
and  the  pendency  of  the  suit  must  interrupt  the  prescription. 

Neither  is  citation  eo  nomine  essential  to  interrupt  prescription.  The  Fede- 
ral Court  exercising  chancery  jurisdiction,  commences  its  proceedings  by  a 
subpoena.  We  must,  where  it  has  concurrent  jurisdiction  with  our  courts  at 
least,  consider  the  subpoena  equivalent  to  a  citation.  Jackson  v.  Tierjian^  16 
L.  R,  486.  So  also  where  a  citation  is  waived  and  the  party  voluntarily  ap- 
pears in  court  by  answer  or  otherwise,  the  same  effect  must  be  given  to  the 
proceeding  as  would  be  given  had  the  answer  or  plea  been  preceded  by  a 
citation.  0.  P.  177.  A  reconventional  demand  has  the  like  effect,  because  no 
citation  is  required,  the  party  being  already  in  court  Driggs  v.  Morgan^  10 
Rob.  119.  Under  the  Roman  law  it  was  the  contestatio  litis  which  interrupted 
prescription.  The  joining  of  issue  cannot  have  a  less  effect  with  us,  for  it 
either  presupposes  a  citation  or  the  waiver  of  citation.     C.  P.  369. 

I  will  now  consider  the  proceedings  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana,  for  it  is  only  as  to  the  effect  of  these  pro- 
ceedings with  regard  to  a  part  of  the  defendants  that  there  is  a  division  of 
opinion  among  the  members  of  the  court. 

In  December,  1842,  the  plaintiff  in  this  action,  7?.  R.  J5^7rrot/?,  filed  his  bill  in 


64  SUPREME  COURT  OF  LOUISIANA, 

bab»ow  chancery  in  the  the  Circuit  Court  of  the  United  States,  against  Mn,  Victoire 
Shields  and  William  Bisland^  alleging  that  Thomas  B,  Shields,  Richard  G. 
Ellis,  William  B,  Shields,  George  S.  Guion  and  Van  P.  Winder,  were  citi- 
zens of  Louisiana,  and,  therefore,  could  not  be  made  parties  to  the  bill,  and 
praying  that  the  contract  of  November  9,  1842,  might  be  declared  to  have  been 
improperly  procured,  and  be  annulled  and  set  aside. 

Mrs,  Shields  and  William  Bisland,  by  their  answers,  resist  the  demand  of 
the  plaintiff  for  a  rescission  of  said  contract,  and  aver  it  was  entered  into  in 
good  faith.  Mrs.  Shields  denies  that  that  there  was  *^  anything  in  the  conduct 
of  said  Thomas  B,  Shields,  or  that  of  any  of  the  endorsers,  to  induce  the  com- 
plainant to  believe  any  of  them  were  preparing  pretexts  to  justify  their  in- 
tended refusal  of  payment  of  their  aforesaid  notes,  amounting  to  $82,000.'* 

Bisland  averred  that  he  and  his  coendorsers  agreed  to  pay  plaintiff  $32,000 
to  induce  him  to  take  back  the  property ;  that  he,  Bisland,  although  the  last 
endorser,  had  consented  to  pay  $10,000  as  his  portion  of  $32,000. 

On  the  4th  day  of  March,  1848,  William  Bisland  filed  his  cross-bill  against 
Barrow,  setting  up  the  contract  of  November  9th,  1842,  and  the  promissory 
notes  executed  in  pursuance  of  it,  and  praying  a  specific  performance  of  said 
contract,  and  for  an  injunction  against  Barrow,  restraining  him  from  proceed- 
ing upon  the  suits  in  the  First  District  Court  and  in  the  District  Court  of  the 
parish  of  Terrebonne,  and  from  commencing  any  other  proceedings  against 
him,  said  Bisland,  on  the  notes  under  the  contract  of  1836.  On  the  18th  of 
April,  1843,  the  six  matured  and  protested  notes  were  ordered,  on  the  motion 
of  Janin,  of  counsel  for  Barrow,  to  be  deposited  in  court  by  the  notary  hav- 
ing them  in  possession  for  the  purpose  of  protest 

In  1844,  (February  10)  Barrow  filed  his  amended  bill,  and  prayed  that  the 
promissory  notes  executed  by  the  defendants  under  the  Act  of  November  9, 
1842,  and  deposited  under  that  agreement  with  Burros,  the  parish  Judge,  be- 
fore whom  the  contract  was  passed,  should  be  delivered  to  him,  and  prayed 
**  that  the  defendants  may  be  decreed  to  pay  to  plaintiff  the  amount  of  such  of 
the  last  mentioned  notes  as  may  have  been  drawn  by  them,  and  also  such  of 
said  notes  as  may  be  endorsed  by  them,  and  which  may  be  protested,  and  of 
the  protest  of  which  they  may  be  notified  before  the  final  decree  of  this  honor- 
able court,  the  whole  with  interest  from  the  day  of  protest" 

On  the  same  day,  Barrow  filed  his  answer  to  the  cross-bill  of  Bisland,  in 
which  the  indebtedness  of  Bisland  upon  the  protested  notes  is  set  up ;  and  it 
was  further  alleged,  that  on  the  8d  day  of  April  he  would  be  indebted  on  the 
notes  which  would  then  mature,  in  the  further  sum  of  $8,483  88,  and  costs  of 
protest. 

The  prayer  to  this  was,  that  the  said  contract  of  November  9,  1842,  be  spe- 
cially performed  according  to  the  time,  purport  and  tenor  of  said  act,  and  he 
prays  for  such  relief  as  by  the  showing  of  his  answer  he  is  entitled,  conclud- 
ing with  a  prayer  for  general  relief. 

On  the  same  day,  the  court  ordered  Barras,  the  parish  Judge,  having  the 
custody  of  the  second  series  of  notes,  to  deposit  them  with  the  Cleric  of  the 
Circuit  Court,  to  be  by  him  deposited  in  bank  for  collection. 

On  the  24th  day  of  April,  1844,  the  court  ordered,  that  unless  Mrs,  Shields 
and  William  Bisland  filed  a  cross-bill,  setting  up  and  praying  an  execution 
of  said  second  contract,  and  make  all  the  parties  to  said  second  contract  defen- 
dants, that  said  Barrow  should  be  at  liberty  to  proceed  upon  his  bill  of  com 
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plaint  for  a  specific  pexformance  of  the  original  contract  between  the  parties.  Barrow 
The  cross-bill  was  accordingly  filed  in  July,  1844,  wherein  the  said  Mrs.  Shuuw. 
Shieldi  and  Mr.  Bisland  made  Bichard  G,  Bllis,  William  B.  Shields,  Thomas 
R  Shields,  George  S.  Guion,  and  Robert  Barrow,  defendants,  praying  for  a 
specific  performance  of  the  contract  of  November  9, 1842,  and  for  such  damages 
for  the  non-execution  thereof  by  Barrow,  as  shall  be  proven,  and  that  all  the 
promissory  notes  of  Thomas  R.  Shields,  upon  which  they  were  endorsers,  be 
given  up  to  be  cancelled. 

The  defendants,  Richard  G.  Ellis,  Van  P.  Winder  and  George  S.  Guion, 
filed  a  plea  to  the  cross-bill  of  Shields  and  Bisland,  in  the  nature  of  an  excep- 
tion to  jurisdiction  of  the  courts  and  also  averring  that  no  cause  of  action  was 
alleged  against  them.  Mrs.  Shields  and  Bisland,  at  the  same  time  demurred 
to  the  original  bill. 

The  plea  and  demurrer  were  at  the  May  term,  1845,  overruled,  and  the  parties 
making  the  same  were  directed  to  answer  over.  , 

In  pursuance  of  this  order,  Mrs.  Shields  and  William  Bisland  answered 
Barrow's  original  bill,  and,  among  other  things,  averred :  "  That  no  legal  de- 
mand of  payment  could  be  made,  and  they  deny  that  any  legal  protest  for  non- 
payment or  notice  thereof  was  ever  made,  and  they,  therefore,  say  that  they 
are  fully  discharged  from  all  liability  on  account  of  said  notes  ;  and  they 
pray,  if  this  court  shall  entertain  jurisdiction  of  said  complainant's  demand,  it 
may  order  said  notes,  as  well  those  signed  as  maker  as  those  endorsed  by  your 
respondents,  to  be  cancelled  and  given  up  to  them." 

They  further  averred,  that  Barrow  was  responsible  for  the  revenues  of 
the  plantation,  and  prayed,  in  the  event  their  defences  were  held  insuf- 
ficient, ^^ihat  then  the  amount  of  revenues  received  by  said  complainant  or  the 
amount  which  he  might,  with  proper  managem^ent,  have  received,  be  imputed 
hy  this  court  to  the  payment  and  discharge  of  all  your  respondents  liabilities 
under  said  e^ntract  of  November,  1 842,  and  the  notes  given  in  pursuance 
thereof' 

Van  P.  Winder  and  George  S.  Guion  appear,  plead  and  answer  the  cross- 
bill of  Mrs.  Shields  and  William  Bisland,  and  then  tJiey  plead  to  the  bill  of 
complaint  qf  Barrow,  the  want  of  jurisdiction,  and  in  the  event  the  court 
should  be  of  the  opinion  that  their  pleas  (to  the  cross-bill  and  original  bill) 
ought  not  to  be  sustained ;  they  set  up,  in  substance,  the  same  matters  as  a 
defence  to  the  notes,  as  were  set  up  by  Mrs.  Shields  and  William  Bisland. 

William  B.  Shields  having,  by  his  plea  to  the  cross-bill  of  Mrs.  Shields  and 
Bisland,  averred  his  residence  to  be  in  Mississippi,  Barrow  amended  his  bill 
in  March,  1 847,  praying  that  he  be  condemned  to  pay  the  notes  endorsed  by 
him  and  described  in  the  bill  of  complaint,  and  also  conclude  by  a  prayer  for 
general  relief. 

W.  B.  Shields  thereupon  answered  the  original  and  amended  bills,  and  averred 
that  he  was  discharged  from  the  notes  signed  by  him  and  those  endorsed  by 
him,  by  the  release  of  the  mortgage  upon  the  slaves  Prince  and  Joe,  and  the 
irregularity  in  the  protest  of  the  notes,  &c. 

Willam  B.  Shields  further  denied  all  liability  on  the  four  notes  signed  by 
him  under  the  contract  of  1842,  on  the  further  ground  that  they  were  delivered 
as  escrows  and  were  not  to  be  delivered  to  complainant  until  he  had  first  per- 
formed the  stipulations  on  his  part,  and  that  he  had  neglected  to  perform  the 
same.  He  further  avers  that  said  notes  have  never  been  legally  or  properly  pro' 
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Bakrow        tested,  and  "  as  to  the  two  upon  which  he  is  endorser,  he  is  wholly  discharged  for 

Shiklm.        want  of  legal  protest  and  notice,'^  and  "  as  to  those  of  which  he  is  drawer,  no 

legal  demand  was  or  could  be  made,  because  at  the  time  they  were  presented 

and  protested  for  non-payment^  they  were  not  the  property  of  the  complainant 

nor  had  any  person  the  right  to  demand  or  receive  payment  thereof." 

On  the  31st  of  January,  1852,  Barrow  filed  his  replication  to  the  answers 
of  William  Bisland,  Mrs.  Shields  and  W,  B.  Shields^  and  conditionally  as  to 
Gntoriy  Winder  and  the  executor  and  widow  of  Bllis. 

EllU,  OS  has  already  been  observed,  pleaded  to  the  jurisdiction  of  the  court 
in  reply  to  the  cross-bills  of  Mrs.  Shields  and  William  Bisland.  Of  course, 
the  cross-bill  was  no  demand  for  the  payment  of  the  notes,  and  by  that  act^ 
Bills  did  not  become  a  party  to  Barrow^ s  bill.  It  was  not  until  January,  1 852, 
that  Richard  E.  Butler^  testamentary  executor,  and  the  tutrix  to  the  minor 
children,  made  their  appearance  and  answered  the  original  and  cross-bills,  set- 
ting up  substantially  the  same  defences  as  Winder  and  Guion  had  previously 
done. 

By  signing  the  "promissory  notes  and  delivering  them  to  Barras^  Ellis  had 
complied  with  thaf^part  of  the  contract  and  from  that  period  until  filing  answer 
to  the^  original  and  cross-bills,  neither  he  nor  his  representatives  appear  to 
have  done  any  act  to  prevent  Barrmo  from  receiving  from  Judge  Barras  the 
notes  and  enforcing  them  by  suit. 

A  consideration  of  the  facts  here  shown  proves,  that  the  contestatio  litis  was 
formed  by  all  of  the  defendants,  except  Richard  Q,  Ellis^  within  five  years 
from  the  protest  and^maturity  of  the  notes  given  under  the  contract  of  Nov. 
9th,  1842. 

Upon  the  validity  and  obligatory  force  of  said  promissory  notes,  both  as  to 
the  makers  and  endorsers,  and  their  liability  to  pay  the  same,  and  upon  a  con- 
sideration of  the  issue  thus  formed,  the  Circuit  Court  rendered  a  decree  in 
favor  of  Barroic  for  the  amount  of  the  notes,  respectively  against  Victoria 
Shields^  William  B.  ShieldSy  Vati  F,  Winder^  George  S  GiiioHy  William  Bis- 
land, and  the  executor^  widow  and  heirs  of  Richard  G.  Ellis,  deceased.  Code, 
Const  1,  Lib.  3,  Tit.  9. 

This  decree  of  the  Circuit  Court  was  reversed  by  the  Supreme  Court  of  the 
United  States  in  December,  1854,  on  the  ground,  that  the  defendants  were  not 
lawfully  before  the  court,  that  the  court  never  obtained  jurisdiction  over  those 
of  the  parties  who  were  citizens  of  Louisiana,  and,  that  it  did  not  have  before 
it  such  parties  as  were  indispensable  for  a  specific  performance  of  the  contract 
of  compromise,  or  the  rescission  thereof;  and,  lastly,  that  when  the  Circuit 
Court  proceeded  finally  to  make  a  decree  condemning  the  defendants  to  pay 
the  notes  given  under  the  compromise,  it  gave  a  relief  for  which  there  was  a 
plain,  adequate,  and  complete  remedy  at  law* 

Now,  if  the  defendants  had  not  prosecuted  their  appeal  to  the  Supreme 
Court  of  the  United  States,  and  there  caused  the  decree  of  the  Circuit  Court  to 
be  reversed,  it  would  have  had  the  force  and  effect  of  the  thing  adjudged,  and 
would  have  been  conclusive  upon  them  as  to  their  obligation  to  pay  the  notes, 
I  am,  therefore,  inclined  to  think  that  the  proceedings  in  the  Circuit  Court  of 
the  United  States  ought  not  to  be  treated  as  corram  non  jvdice  with  reference 
to  the  question  of  prescription,  although  it  erroneously  assumed  jurisdiction 
over  matters  and  persons  not  properly  cognizable  by  that  court. 
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The  irregular  manner  in  which  the  parties  were  brought  into  court  cannot       Babbow 
aflect  the  case,  for  few  defendants  voluntarily  appear  in  courts  of  justice.  Sbiblds. 

The  eontestatio  litis  was  formed,  as  I  think  as  to  each  defendant,  either  by 
an  express  claim  in  the  bill  on  the  part  of  the  plaintiff  upon  the  notes  or  an 
express  denial  upon  the  binding  force  of  the  notes  and  their  liability  thereon, 
by  each  of  the  defendants  in  the  answer  and  a  replication  thereto  by  the  plain- 
tiff, and  in  some  of  the  cases  there  were  both  an  afSrmance  by  the  one  party 
and  a  denial  by  the  other,  followed  by  the  replication,  and  this  issue  of  fact 
thus  formed  was  entertained  by  the  Judge.  Lis  enitn  videtur  cum  judex  per 
narrationem  negotii  causam  audire  eoeperit. 

This  eontestatio  litis  was  formed,  as  already  observed,  as  to  each  of  the  de- 
fendants within  five  years  from  the  maturity  of  the  notes,  except  as  to  i?.  G, 
Ellis,  As  to  him,  I  do  not  think  the  proceedings  can  have  the  effect  of  inter- 
rupting prescription. 

In  1844  the  court  ordered  the  notes  to  be  deposited  in  bank  for  collec- 
tion. We  see  no  reason  why  suit  could  not  have  been  instituted  upon  the 
notes  in  the  name  of  the  bank,  or  any  other  receiver  which  the  court  might 
appoint  Perhaps  also  Barrow  himself  might  have  sued  upon  them  as  well 
then  as  now.  At  all  events,  neither  MUs  nor  his  representatives  appear  to 
have  done  anything  to  prevent  Barrow  from  suing  upon  the  notes  until  they 
formed  the  eontestatio  litis  by  their  answer  in  1852.  Up  to  this  time  they 
stood  upon  their  rights  as  simple  makers  of  the  notes.  In  the  meantime,  the 
five  years  elapsed. 

The  maxim :  Contra  nan  xalentem  agere  non  currit  prescriptio  does  not  ap- 
ply to  Barrow  on  his  demand  against  Bllis,  The  latter  did  not  stand  in  this 
respect  in  the  same  position  as  the  other  defendants,  who,  in  their  answers 
within  the  five  years,  contested  the  plaintiff's  right  of  recovery  upon  the  notes 
sued  upon,  and  the  judgment  as  to  B,  E.  Butler^  executor,  I  think  ought  to 
be  reversed. 

I,  therefore,  concur  in  the  decrees  pronounced  in  the  cases  of  B  B.  Barrow 
T.  B.  E.  Butler,  executor,  and  same  v.  W,  A,  <&  J.  B.  Bisland,  and  dissent  in 
the  other  consolidated  cases. 


ON   A   RE-HEARING. 

Merrick,  C.  J.  The  discussions  which  the  re-hearing  has  given  rise  to  in 
this  case,  have  not  occasioned  any  material  change  in  my  opinion. 

I  am  still  unable  to  see  any  safe  ground  upon  which  the  succession  of  Ellis 
can  be  held  responsible. 

I  can  see  nothing  which  in  my  opinion  can  be  held  to  be  equivalent  to  a 
citation  or  a  demand  in  justice,  until  after  prescription  had  been  acquired. 

It  is  said  that  the  cross-bill  filed  by  William  Bisland  and  Victoria  Shields, 
was  a  sufficient  citation  or  *^  demand  in  justice,"  to  interrupt  the  prescription 
as  to  Ellis,  because  William  Bisland  was  the  endorser  of  Ellis  upon  that 
series  of  notes,  and,  that,  therefore,  he  was  interested  in  bringing  him  into 
court,  in  order  that  judgment  might  be  rendered  against  him  as  maker,  if  ren- 
dered against  Bisland  as  endorser. 

As  Barrow  did  not  undertake  to  make  Ellis  a  party  to  his  bill,  and  did  not 
pray  for  a  subpcBna  or  judgment  against  him,  the  case  as  to  Ellis^  Succession 
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Barrow  must  rest  upon  the  character  of  the  cross  bill  alone.  It  must,  therefore,  be  ex- 
amined. What  docs  it  contain  ?  If  it  interrupts  prescription,  Bisland  must 
have  alleged  that  he  was  the  agent  of  Barrow,  and  that  he  demanded  payment 
of  the  promissory  notes  in  BarrowU  name,  or  that  Barrow  had  sued  him  as 
endorser,  and  he  demanded  judgment  against  EllU,  as  his  warrantor,  in  case 
he  should  be  condemned.  Because  nothing  short  of  this  is  a  citation  on  account 
of  the  notes. 

But  on  looking  into  the  cross-bill,  instead  of  finding  such  a  demand,  we 
only  find  that  the  contract  of  1842  is  recited  at  length,  and  a  prayer  for  its 
speeific performance,  and  no  demand  in  any  shape  for  judgment  upon  the  notes?. 
The  subpoena  is  not  in  the  record,  but  it  must  have  followed  the  cross  bill  as 
usual. 

What  is  the  meaning  of  the  prayer  for  a  specific  performance  is  ascertained 
by  the  decree  of  the  Supreme  Court  upon  this  very  cross-bill.  See  17  Howard, 
146.  Indeed,  the  complainants  sufficiently  explain  themselves  when  they 
say,  that  they  are  ordered  to  bring  in  by  their  cross-bill,  Ellis,  Winder  and 
Guion,  with  a  view  to  the  specific  performance  of  the  contract  of  1842,  and 
when,  also,  they  pray  that  the  notes  given  under  the  sale  of  1886,  on  which 
they  were  endorsers,  may  be  cancelled,  and  that  they  may  recover  damages 
against  Barrow  for  his  non-ezecution  of  his  contract.  It  is  also  known,  that 
the  cross-bill  was  filed  to  avoid  the  danger  arising  fi-om  the  threat  of  the 
Circuit  Court  to  allow  Barrow  to  set  up  the  sale  of  1836. 

In  all  this  I  do  not  discover  any  demand  formed  upon  the  promissory  notes. 
There  was  no  citation  to  Ellis,  requiring  him  to  pay  them,  and  nothing  that 
informed  him  that  they  were  set  up  against  him  by  any  one.  Moreover, 
such  a  demand  in  a  cross-bill  (in  which  Barrow  himself  was  defendant)  would 
have  been  most  singular,  as  that  court  had  no  jurisdiction  upon  ordinary  de- 
mands upon  commercial  paper,  there  being  a  remedy  at  law,  and  no  pleadings 
between  the  several  defendants  to  the  cross-bill. 

In  my  opinion  it  was  by  the  answers  of  Winder  and  Ouion  to  Barrow* s  bills 
and  not  to  the  cross-bill,  which  interrupted  prescription  as  to 'them.  As 
already  remarked,  neither  Barrow  nor  any  one  else  on  his  behalf  had  as  yet 
demanded  judgment  against  them  on  account  of  the  notes.  But  these  defend- 
ants, in  answering  Barrow* s  original  and  amended  bills,  assumed  that  it  was  a 
demand,  irregular  it  is  true,  but  nevertheless  a  demand  against  them  for  the 
amount  of  the  notes  and  in  this  sense  they  denied  Barrow's  right  to  recover 
against  them  upon  the  notes,  and  prayed  that  they  might  be  declared  extin- 
guished. By  the  replication  filed  by  Barrow,  the  issue  was  formed  which  the 
parties  and  the  Circuit  Court  understood  as  embracing  Barro^e's  right  to  re- 
cover upon  the  notes,  and  the  defendants'  defences  against  them. 

But  it  is  suggested,  that  this  view  substitutes  the  answer  for  that  citation, 
and  declares,  what  the  law  has  not  said,  that  an  answer  can  interrupt  prescrip- 
tion. 

The  reconvention  which  comes  by  way  of  answer,  interrupts  prescription 
without  any  citation.  And  I  cannot  see  why  the  defendants  in  this  irregular 
chancery  suit,  who  chose  to  assume  that  the  plaintiff  had  in  said  suit  demanded 
payment  of  the  notes  when  such  demand  was  never  in  fact  made  as  to  all  of 
the  parties,  should  now,  on  account  of  the  irregularity  of  such  proceedings, 
deny  the  demand  which  they  had  undertaken  to  answer,  and  which  they  did 
answer  when  they  prayed  that  the  notes  should  be  cancelled  or,  at  least,  com- 
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pensated  by  the  fruits  received  from  the  plantation  by  Barraw.  Although  Bamow 
they  never  were  actually  cited  on  account  of  the  notes,  they  admitted,  by  their 
defence,  that  they  were  cited  equally  with  those  defendants  who  were  cited, 
and  when  the  plaintiff  filed  his  replication,  the  issue  was  formed  which  pre- 
vented the  defendants  who  had  so  answered,  from  ever  denying  that  they  had 
been  sued  on  account  of  the  notes.  What  the  parties  and  the  court  understood 
as  embraced  in  the  pleadings,  is  apparent  from  their  management  of  the  suit 
and  the  decree  of  the  Circuit  Court  which  affirmed  the  plaintiflfs'  right  to  re- 
cover. And  if  there  is  nothing  else  in  the  record  equivalent  to  a  citation,  the 
answers  of  these  defendants  virtually  admit  that  a  judicial  demand  was  made 
of  them  for  the  payment  of  the  notes,  and  from  that  time  forth  they  are  es- 
topped from  asserting  that  they  had  not  been  cited. 

But  it  is  further  urged,  that  BUis^  plea  was  overruled,  and  that  he  was  or- 
dered to  answer  over  to  Barrators  bill,  and,  therefore,  he  was  constructively  in 
court  as  well  as  his  succession  from  the  date  of  the  overruling  of  his  plea. 

Whether  such  is  the  eflfect  of  a  proceeding  in  chancery  after  the  death  of 
parties,  it  is  not  necessary  to  inquire ;  for  it  is  clear,  that  the  cross-bill  was 
not  Barroui'g  bill,  and  no  issue  could  be  formed  on  Barrow^s  bill  until  the  par- 
ties were  forced  to  answer  by  the  machinery  of  the  cross-bill. 

The  Circuit  Court,  in  this  curious  proceeding,  knew  that  it  could  not  com- 
pel EUiSy  Winder  and  Quion,  to  answer  i?arT(?w?'«  bill,  because  they  were,  with 
him,  residents  of  Louisiana.  But  it  supposed  that,  by  compelling  BUland  and 
Mrs.  Shields  to  file  a  cross-bill  against  them,  it  would  then  have  jurisdiction 
over  their  persons  in  virtue  of  the  cross-bill  and  could  thus  force  them  to  an- 
swer Barrow's  bill  for  a  specific  performance.  When,  therefore,  the  plea  of 
these  defendants  was  overruled,  the  court  decided  one  branch  of  a  controversy 
between  the  parties  to  the  cross-bill,  and  not  a  contest  between  themselves  and 
Barrmc,  That  issue  could  only  be  formed  when  the  court  had  exerted  its 
power  at  the  instance  of  William  Bisland  and  T^'".  Shields^  to  compel  them  to 
answer  Barrow's  bill. 

Ellis  having  died,  his  representative  was  not  forced  to  answer,  and  did  not 
answer  Barrow'' s  bill  until  1852,  aflcr  prescription  had  extinguished  the  liabili- 
ty of  Ellis*  succession  upon  the  notes. 

But  it  is  farther  objected,  that  Bisland  is  the  accommodation  endorser  of 
Ellis  and,  therefore,  the  citation  on  him  must  interrupt  prescription,  because 
when  Bisland  pays  the  judgment,  he  will  have  his  recourse  over  against  Ellis' 
estate.  Whether  such  will  be  the  effect  of  payment  or  not,  we  are  not  called 
upon  to  decide.  The  question  here  is  between  Ellis'  succession  and  the  plain- 
tiff On  this  point,  the  authorities  leave  no  room  to  doubt  that  the  citation 
against  the  endorser  does  not  interrupt  prescription  as  to  the  maker.  12  Rob. 
185,  Jacobs  v.  Williams  ;  2  An.  882,  Jacobs  v.  Kewcomb  ;  Ibid  792,  HicJcman 
V.  Stewart 

We  all  concur  that  the  judgment  heretofore  pronounced  by  this  court  in  the 
case  of  Robert  R.  Barrow  v.  TT.  A.  di  J.  R.  Bisland,  remain  undisturbed. 

I  concur  with  Justice  Yoorhies  and  Buchanan,  that  the  decision  heretofore 
pronounced  by  this  court  in  the  case  of  Robert  R.  Barrow  v.  Richard  E.  But- 
ler, executor  of  R,  G,  Ellis,  remain  undisturbed.  And  I  concur  with  Justices 
SpoFroRD  and  Cole,  that  in  the  other  three  cases  of  this  plaintiff  against  IT 
B.  Shields,  Van  P.  Winder  and  George  S.  Guion,  that  judgment  of  this  court 
ought  to  be  set  aside,  and  the  judgments  of  the  lower  court  affirmed. 
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Bauow  It  is,  therefore,  ordered,  acyudged  and  decreed  by  the  court,  that  the  judg- 

Sbii'uis.  ment  heretofore  pronounced  in  said  case  of  Robert  M.  Barrow  v.  W,  A.  (t  J. 
JR.  Bisland,  and  the  judgment  in  the  case  of  i?,  B,  Barrow  v.  Richard  E,  But- 
ler^ executor  of  R,  G,  Ellis,  heretofore  pronounced  by  this  court,  remain  un- 
disturbed ;  and  that  the  judgments  pronounced  by  this  court  in  the  cases  of 
Robert  R,  Barrow  v.  William  B.  Shields,  Robert  R,  Barrow  v,  Va7i  F.  Wirk- 
der,  and  Robert  R.  Barrmc  v.  George  S,  Guion,  be  set  aside  and  annulled 
And  it  is  now  ordered,  adjudged  and  decreed,  that  the  judgments  of  the  lowei 
court  in  said  cases,  viz :  Robert  R.  Barroxo  v.  William  B.  Shields,  Robert  R. 
Barrow  v.  Van  P.  Winder,  Robert  R,  Barrow  v.  W,  A,  <S^  J,  R.  Bisland,  and 
Robert  R,  Barrow  v.  George  S,  Guion,  be  affirmed,  and  that  the  defendants 
pay  the  costs  of  both  courts. 

Messrs.  Justices  Voorhies  and  Bucuanan  adhered  to  their  former  opinions 
pronounced  in  this  case. 

Spofford,  J.  In  the  opinion  heretofore  pronounced  in  this  cause  by  a  ma- 
jority of  the  court,  it  was  stated  that  prescription  was  interrupted  by  a  citation 
to  the  debtor  to  appear  before  a  court  of  justice  w^<?»  the  demand  of  tJis  creditor 
for  a  judgment  for  his  debt.  And  as  in  the  chancery  proceedings,  the  creditor, 
Barrow,  had  not  demanded  a  citation  and  judgment  against  Van  P.  Winder, 
R,  G.  Ellis  and  George  S,  Guion,  nor  prayed  expressly  for  a  judgment  against 
W.  B.  Shields,  upon  the  notes  subscribed  by  him,  prescription  was  held  not 
to  have  been  interrupted  as  to  those  parties. 

In  this,  I  have  been  satisfied  by  further  examination,  that  too  much  promi- 
nence was  given  by  a  majority  of  the  court  to  the  fact,  that  Barrow  himself 
did  not  directly  cause  the  parties  above  named  to  be  summoned  to  take  part  in 
the  litigation  commenced  by  him  in  the  federal  courts  and  prosecuted  so  long, 
so  irregularly,  and  so  fruitlessly. 

The  Code  puts  stress  upon  the  citation  of  the  party,  not  upon  the  manner 
of  the  citation  or  the  person  at  whose  instance  it  may  be  ordered.  "  A  legal 
interruption  takes  place,  when  the  possessor  has  been  cited  to  appear  before  a 
court  of  justice,  on  account  either  of  the  property  or  of  the  possession  ;  and 
the  prescription  is  interrupted  by  such  demand,  whether  the  suit  has  been 
brought  before  a  court  of  competent  j  urisdiction  or  not.^*  It  would  seem  that  the 
interruption  takes  place  whenever  the  debtor  is  brought  into  court,  no  matter 
how  irregularly  or  i  mproperly,  to  answer  on  account  of  tlis  debt,  in  a  suit  to 
which  the  creditor  is  also  a  party.  Under  a  similar  textual  provision,  it  has 
been  held  in  France,  that  the  appearance  of  a  warrantor  in  a  cause  cited  only 
at  the  instance  of  the  defendant,  if  he  sets  up  a  defence  to  the  plaintiffs  de- 
mand, will  interrupt  the  prescription  pleadable  by  the  warrantor  against  the 
plaintiff.     Dalloz,  82,  1,  164. 

Upon  the  same  principle  it  would  seem  that,  when  parties  are  called  in  by  de- 
fendants with  whom  they  are  equally  interested  to  defeat  the  plaintiff's  demand, 
and  when  they  actually  do  contest  his  demand,  prescription  must  be  inter- 
rupted as  between  them  and  the  plaintiff. 

Van  P.  Winder,  George  S.  Guion  and  William  B.  Shields,  subpcenaed  at 
the  instance  of  the  original  defendants  with  whom  they  were  equally  interested 
to  defeat  the  plaintiff,  did,  by  their  answers  in  the  chancery  suit,  put  at  issue 
Barrow^ s  right  to  recover  an  account  of  the  notes  now  sued  upon,  and  before 
prescription  had  accrued.  It  was  thereby  interrupted  as  to  those  parties  with 
regard  to  all  their  liabilities  upon  the  notes  in  question. 
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The  case  of  R  G.  Ellis  differs  only  in  the  fact,  that  neither  he  nor  his  re-  Bamow 
preseDtatives  answered  to  the  merits  of  Barrow^s  bills,  until  after  prescription  Shiblw. 
had  accrued.  But  BUldnd^  who  prayed  for  a  subpoena  to  bring  him  into  court, 
that  the  contract  with  Barrow  to  which  they  were  both  parties,  might  be  spe- 
cifically executed,  was  the  endorser  of  the  notes  given  by  Ellis.  He  had  a 
direct  interest,  therefore,  in  bringing  him  before  the  court,  that  judgment 
might  be  given  against  the  maker,  if  he  himself  were  liable  as  endorser.  El- 
lis appeared  and  pleaded  that  that  he  was  not  bound  to  answer  Barrow'' s  bill 
of  complaint ;  this  was  on  the  6th  of  December,  1844.  The  plea  was  over- 
ruled, Ellis  died,  and  his  representatives  were  made  parties,  and  answered  to 
the  merits  in  1852.  As  they  were  constructively  in  court  all  this  time  upon  a 
citation  calling  upon  them  to  answer  Barrow's  bills,  I  think  it  must  be  held 
that  prescription  was  interrupted  as  to  them,  unless  it  is  the  answer  and  not 
the  citation  which  interrupts  prescription. 

Upon  this  point  the  Code  is  positive ;  and  the  claims  of  Barrow^  to  which 
Ellis  was  cited  to  answer  at  the  instance  of  a  party  in  interest,  involved  an 
assertion  of  EIW  liability  upon  the  notes  now  in  question,  by  necessary  in* 
ference.  And,  under  the  prayer  for  general  relief,  the  Circuit  Court  actually 
gave  judgment  in  favor  of  Barrow  against  Ellis^  representatives  for  the  sums 
now  claimed.  Ur^e  demande  impUcite  est  interrxiptive  de  la  prescription^ 
afusi  lien  qu'une  demande  expresse.     Siroy  6,  2,  696. 

All  the  parties  to  the  extraordinary  litigation  in  the  Circuit  Court,  evidently 
thought  that  the  liability  of  each  of  the  defendants  in  this  suit  upon  the  notes 
wa3  there  at  issue.  I,  therefore,  think  our  judgment  heretofore  rendered, 
should  be  set  aside,  and  the  judgment  of  the  District  Court  in  all  these  cases, 
be  afiSrmed  with  costs. 

Cole,  J.  I  concur  with  Mr.  Justice  Spofford  for  the  reasons  given  by  mc 
as  District  Judge. 

On  the  27th  July,  1836,  Robert  B.  Barrow  sold  to  T/tomas  R  SJdelds 
a  sugar  and  a  cotton  plantation,  both  in  the  parish  of  Terrebonne,  the 
former  on  Bayou  Terrebone,  the  latter  on  Bayou  Caillou,  with  all  the  im- 
provements, &C.,  Ac,  and  seventy-five  slaves.  This  sale  was  made  for  the  sum 
of  1227,000,  for  which  Shields  gave  sixteen  promissory  notes,  and  accepted 
drafts  payable  at  various  dates :  the  notes  were  secured  by  mortgage  on  the 
property  sold. 

Immediately  after  the  sale,  ShiehU  tt)ok  poj^ses-sion  oF  the  property  and  paid 
some  of  the  notes  as  they  (ell  due ;  but  he  was  unable  to  pay  a  great  part  of 
them,  and  in  1842  there  was  still  unpaid  the  sum  of  $119,965  85.  The  unpaid 
notes  had  been  protested  as  they  fell  due,  and  suit  had  been  brought  on  them 
against  T.  R.  Shirids,  and  against  Wm.  Bislandy  the  last  endorser  on  all  the 
notes. 

In  this  state  of  things,  Shields  and  his  endorsers  proposed  to  Barrow  an 
amicable  settlement  of  his  entire  claim.  After  some  hesitation,  this  proposi- 
tion was  acceptiKi^  and  was  finally  concluded  by  an  act  passed  before  Levfroy 
Barras^  Parish  Judge  of  the  parish  of  Terrebonne,  on  the  nth  November,  1842, 
between  R  R  Barrow  of  the  first  part,  Thos.  R,  .*^"/''r/<  of  the  second  part, 
and  the  six  endorsers  of  Shields  of  the  third  part 

These  were :  Mrs,  Vkferiu  Shields  and  William  Bisland  of  Adams  County, 
(Miss.),  TTwj.  R  Shields,  R  G.  Ellis  hn^  Van  P.  Winder,  of  Terrebonne,  and 
Geo.  S.  Guioru,  of  Lafourche  Interior. 


\  SUPREME  COURT  OF  LOUISIANA, 

Bauow  According  to  this  act,  Barrow  agreed  to  release  T.  B,  Shields  and  his  six 

Sirucuw.  endorsers  from  all  liahility  on  their  notes,  and  to  discontinue  his  suits  against 
T,  JR.  Shields  and  Bisland.  Thos.  E.  Shields  retroceded  to  Barrow  the  property 
purchased  by  the  act  of  July  27th,  1836,  and  the  six  endorsers  gave  to  Barroto 
their  notes  endorsed  by  each  other,  amounting  to  $32,000,  to  be  delivered  to 
Barrow  when  he  gave  up  the  unpaid  notes,  which  had  been  given  for  the  plan- 
tations ;  till  then  to  remain  in  the  hands  of  Z.  BarraSy  Parish  Judge,  &c 

After  entering  into  this  contract,  Mr.  Barrow  alleged  that  the  other  parties 
had  made  misrepresentations  to  him  to  induce  him  to  do  so,  and  that  they  also 
complained  of  the  contract ;  he  therefore  sent  them  a  letter  offering  to  rescind  it, 
which  they  declined  to  do. 

Alleging  he  was  injured  by  the  contract  of  9th  November,  1842,  he  filed  a 
bill  in  equity  in  the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Louisiana,  against  Mrs.  Victoria  Shields  and  Wm.  Bisland,  the  only  parties 
to  the  act  of  9th  November,  1842,  who  were  not  citizens  of  Louisiana,  pray- 
ing for  a  rescission  of  the  act  upon  a  number  of  grounds  therein  detailed 
at  length. 

Xhis  suit  was  afterwwards  converted  into  a  suit  for  the  specific  performance 
of  the  contract  of  9th  November,  1842,  and  on  the  notes  for  $82,000,  given  ia 
said  contract  All  the  parties  to  which  act  were  made  parties  to  the  action, 
and,  after  lingering  on  a  number  of  years,  was  terminated  in  the  lower  court 
by  a  judgment  rendered  on  the  13th  December,  1862,  condemning  the  defen- 
dants in  the  present  suit  to  pay  their  notes  under  the  act  of  9th  November, 
1842,  and  also  to  do  other  acts  to  which  they  had  obligated  themselves  in  said 
contract  of  9th  November,  1842. 

An  appeal  was  taken,  and  the  Supreme  Court  of  the  United  States  dismissed 
the  case  for  want  of  jurisdiction.  The  plaintiff  now  brings  these  suits  upon 
these  notes,  against  those  of  their  makers  or  endorsers,  or  their  representatives, 
who  reside  in  Louisiana. 

All  the  defendants  are  residents  of  the  parish  of  Terrebonne,  except  George 
S.  Guion^  who  has  consented,  however,  to  be  sued  in  that  parish.  It  is  also 
agreed  that  all  the  suits  may  be  tried  together  and  that  the  property  of  the 
part  of  the  endorsers  who  are  dead,  descended  as  set  forth  in  the  petition. 

All  the  notes  bore  ten  per  cent  interest  afier  maturity,  and  were  payable  at 
the  Bank  of  Louisiana. 

Having  given  this  statement  of  facts,  we  would  remark  that  the  principal 
grounds  of  defence  are,  1st,  the  release  of  mortgage  on  Charles,  Primus  and 
Joe  Ogden,  though  it  does  not  appear  clearly  that  the  mortgage  on  Charles  was 
^        ever  actually  raised,  and  2d,  prescription. 

And  I  shall  now  proceed  to  investigate  this  defence  and  see  if  it  is  valid  and 
suflBcient 

One  of  the  grounds  of  defence  is  that  a  mortgage  bearing  on  the  slaves 
Charles,  Primus  and  Joe  was  raised  by  Barrow. 

These  servants  were  among  those  sold  by  Barrow  to  Thos.  R.  Shields  by  the 
sale  of  27th  July,  1836.  Charles  was  sold  by  Shields  by  private  act,  on  the 
27th  of  February,  1840,  to  Lydia  Whittaker,  f.  w.  c,  his  grandmother.  Bar- 
row, on  the  29th  April,  1840,  wrote  under  said  act^  that  he  does  now  and  will 
raise  the  mortgage  on  said  Charles.  The  boys  Primus  and  Joe  Ogden  are 
stated  in  the  bill  of  sale  to  Shields  to  be  absent  from  the  plantation  from  hav- 
ing run  away,  are  supposed  to  be  in  the  vicinity  and  are  a£  the  risk  of  Shields 
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as  regards  their  being  run  away.     The  sale  of  Charles  was  recorded  in  the        BAtaow 


Parish  Judge's  office  of  Terrebonne,  on  the  24th  August,  1840.  The  evidence 
establishes  they  were  runaways,  and  in  the  bill  of  sale  from  Thos.  H.  Shields 
(o  Jacob  Jacobs,  on  the  3d  of  April,  1887,  it  is  averred  they  were  runaways 
Charles  was  sold  for  one  hundred  and  fifty  dollars  and  Primus  and  Joe  for  one 
thousand  and  fifty  dollars. 

Barrow,  on  the  11th  of  April,  1837,  by  public  act,  before  the  Parish  Judge 
of  Terrebonne,  raised  the  mortgage  on  Frimus  and  Joe  Ogden,  it  having  been 
agreed  in  said  sale  of  3d  April,  1837,  by  said  Thos.  Shields^  that  this  should 
be  done,  and  said  act  was  recorded  in  said  Parish  Judge's  office  on  the  11th 
of  April,  1837. 

Now  it  is  alleged  by  defendants  that  they  were  entirely  released  firom  all 
legal  obligation  to  pay  their  endorsements  on  the  notes  given  for  the  price  of 
the  plantation  by  sale  of  27th  July,  1836,  on  account  of  the  lifting  of  said 
mortgage,  and  if  they  had  known  the  feet  and  that  they  were  released  by  the 
actions  of  Barrow,  they  should  not  have  entered  into  the  compromise  of 
November  9th,  1842. 

In  investigating  the  effect  of  said  release  of  mortgage,  the  first  question  that 
arises  is,  whether  the  release  of  said  mortgage  was  known  to  the  endorsers 
The  presumptive  evidence  is  in  favor  of  the  hypothesis,  that  the  endorsers 
knew  of  the  raising  of  the  mortgage  previous  to  the  time  of  passing  of  the  Act 
of  9th  November,  1842.  These  gentlemen  would  not  have  endorsed  for  Thos, 
R  Shields  for  such  large  amounts  unless  they  were  on  terms  of  very  great 
intimacy  with  him.  Wm.  B.  Shields  was  a  witness  to  the  sale  of  Charles  and 
brother  to  Thos  R  Shields. 

It  is  true  that  in  said  sale  Charles  is  sold  subject  to  the  mortgage  of  Barrow, 
but  he  must  have  known  that  the  sale  would  be  of  no  practical  avail  unless  the 
iDortgage  was  raised.  G,  S.  Guion  resided  in  the  parish  of  Lafourche,  Van  P. 
Winder  in  Terrebonne,  R,  G.  Ellis  lived  in  Terrebonne. 

Thos.  R.  Shields  and  Wm.  Bisland  were  brothers-in-law.  Taking  into  con- 
sideration the  relation  of  the  parties,  it  is  very  natural  to  suppose  that  these 
sales  of  Charles  and  of  Primus  and  Joe  must  have  been  spoken  of  by  Thos.  R^ 
Shields  to  the  endorsers. 

Besides,  the  sale  from  Thos.  R.  Shields  to  Jacob  Jacobs  was  made  by  public 
act  in  New  Orleans  on  the  5th  April,  1837,  and  recorded  in  the  Parish  Judge's 
office  of  Terrebonne  on  the  11th  April,  1887,  and  the  release  of  the  mortgage 
by  Barrow  was  recorded  in  the  said  Parish  Judge's  office  on  the  11th  of  April 
1837 ;  the  sale  of  Charles  was  recorded  in  the  Parish  Judge's  office  of  Terre' 
bonne  on  the  24th  of  August,  1840. 

Now,  the  act  of  compromise  of  9th  November,  1842,  was  passed  before  the 
same  Parish  Judge,  L  Barras,  and  as  the  matter  of  this  compromise  was  talked 
over  some  time  before  the  act  was  passed,  and  these  acts  had  been  on  the  pub- 
lic records  of  the  parish  of  Terrebonne,  the  release  of  mortgage  for  about  five 
years  and  the  sale  of  Charles  over  two  years,  and  as  a  part  of  the  endorsers 
lived  in  Terrebonne,  it  is  difficult  to  imagine  that  nothing  was  ever  known  to 
them  of  these  sales  and  the  release  of  mortgage  on  Primus  and  Joe.  Besides, 
Primus  and  Joe  were  sold  as  runaways,  Thos.  R.  Shields  no  doubt  desiring  to 
rid  his  plantation  of  them,  and  this  sale  must  certainly  have  been  talked  over 
before,  and  it  does  not  seem  probable  that  Barrow  would  have  released  the 
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Bakhow        mortgage  on  Primu$  and  Joe  unless  he  had  first  been  certain  that  his  rights 
SaiBLDt.        under  the  sale  of  27th  July,  1836,  would  not  be  affected  thereby. 

Besides,  Mrs.  Victoire  Shields,  in  her  answer,  filed  March  4,  1843,  says,  in 
speaking  of  the  state  of  property  of  Thoa,  R.  Shields^  previous  to  the  compro 
mise  of  November  Uth,  1842 : 

That  although  a  few  of  the  negroes  were  dead  and  and  had  been  sold^  whoso 
names  are  mentioned  in  the  complainant's  bill,  the  property  had  been  greatly 
improved  by  valuable  improvements  put  upon  it  by  the  siiid  Shields.  On  p.  16, 
in  her  answer  to  Barrow^ s  bill,  she  further  says :  "  and  this  defendant  further 
saith  that  she  has  been  informed  and  believes  that  the  said  complainant,  pre- 
vious to  the  execution  of  said  agreement,  gave  a  memorandum  in  his  own  hand 
writing  to  one  of  the  endorsers,  in  which  the  said  complainant  himself  had  set 
down  the  names  of  these  same  negroes  as  being  then  dead,  with  the  names  of 
two  others  which  had  been  said  and  one  exchanged,  which  memorandum,  with 
proof  of  its  being  in  the  handwriting  of  the  said  complainant,  this  defendant  is 
ready  to  produce."  And  Wm.  Bisland^  in  his  answer,  filed  March  4th,  1843, 
repeats  exactly  what  Mrs.  Victoire  Shields  says  as  to  the  memorandum.  From 
these  averments  of  the  pleadings  of  these  two  endorsers,  which  are  under  oath, 
it  appears  that  Barrow  gave  the  name  of  two  that  had  been  sold.  These  were 
no  doubt  Primus  and  Joe  Ogden^  for  the  only  other  one  sold  was  the  child 
Charles  to  which  sale  Wm.  Shields  was  a  witness.  Although  these  averments 
may  not  be  considered  as  binding  any  one  in  particular,  still  as  this  memoran- 
dum was  given  to  one  of  the  endorsers  previous  to  the  execution  of  the  agree- 
ment of  November  9th,  1842,  is  it  not  reasonable  to  suppose  that  this  endorser 
communicated  the  fact  to  the  endorsers,  and  this  fact  of  a  sale  supposes  the 
raising  of  the  mortgage,  for  no  one  would  have  bought  them  subject  to  that 
mortgage,  and  in  examining  the  sale  in  the  Parish  Judge's  office  of  Terrebonne, 
they  would  also  have  seen  the  release  of  the  mortgage. 

Without  then  taking  into  consideration  at  all  the  evidence  q{  Lydia  Whitta^ 
ker,  there  is  strong  presumptive  testimony  that  the  endorsers  under  the  act  of 
aVth  July,  1836,  were  aware  of  the  sales  of  Charles,  Primus  and  Joe,  and  of 
the  release  of  the  mortgage  on  Primus  and  Joe  ;  assuming,  however,  that  they 
were  all  ignorant  of  these  sales  and  of  the  raising  of  any  mortgage  on  said 
slaves,  what  effect  would  this  release  of  mortgage  have  had  on  the  liabilities 
of  the  endorsers  to  the  act  of  27th  July,  1886  ?  Would  they  have  been  entirely 
or  partially  released?  It  is  contrary  to  equity  and  every  idea  of  justice  to 
release  a  security  for  more  than  he  is  injured  by  the  release  of  the  mortgage 
granted  by  the  vendor  to  the  vendee  for  whose  benefit  the  security  may  have 
signed. 

Reason  teaches  that  the  security  should  be  released  only  for  the  amount  of 
injury  that  he  has  sustained.  It  is  true  that  the  act  of  mortgage  bears  upon 
every  part  of  the  property,  and  each  part  of  the  property  is  subject  to  the 
mortgage,  but  each  part  is  only  worth  a  certain  amount,  and  when  the  mort- 
gage on  that  part  is  released,  the  security  is  only  injured  to  that  amount  If  it 
should  bo  argued  that  the  mortgage  is  one  and  indivisible,  and  the  release  of  a 
part  is  equal  to  the  release  of  the  whole,  because  the  whole  amount  of  the 
mortgage  bears  on  every  part,  then  it  follows  that  a  partial  release  is  no  release 
at  all,  for  if  a  peace  of  property  is  mortgaged  for  $50,000  and  the  release  is  for 
$10,000,  then  if  the  mortgage  is  on9  and  indivisible,  the  release  of  $10,000 
amounts  to  nothing. 
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The  release  must  be  for  the  whole  amount  or  it  avails  nothing.   If  then  such        Babrow 
a  theory  is  adopted,  Barrott*s  release  of  mortgage  must  be  considered  as        Shiblds. 
amounting  to  nothing  or  as  never  having  been  made,  and  the  endorsers  of  Tkos, 
R.  ShiehU  could  still  have  enforced  their  mortgage  on  Primus  and  Joe. 

I  conclude  then,  that  the  release  of  the  mortgage  on  these  slaves,  merely 
released  the  securities  for  their  value,  or  else  that  they  have  never  been  releasd 
it  all,  on  account  of  the  impossibility  of  executing  a  partial  release.  If  the 
latter  view  is  adopted,  then  the  objection  of  defendants  is  deprived  of  all  force. 
If  the  former,  then  the  securities  were  released  only  for  the  value  of  the  slaves 
on  which  the  mortgage  wes  raised. 

But  there  is  authority  to  show  that  the  securities  are  only  released  pro  tanto. 

The  case  of  John  B.  Hereford  v.  W.  H,  Chase^  1st  Rob.  Rep.,  has  been 
quoted  by  the  defence  as  sustaining  the  doctrine,  that  the  release  of  mortgage 
on  a  part  of  the  property  cancels  the  liability  of  the  security  for  the  whole 
amount;  but  an  examination  of  this  case  shows  that  it  cannot  be  considered  as 
a  decision  clearly  in  favor  of  that  principle. 

In  that  case  the  plaintiff  sold  to  one  Desmont  ten  slaves  for  $6,750,  and 
received  the  note  sued  on,  which  was  endorsed  by  defendant,  Chase^  and  bore 
ten  per  cent,  interest  from  its  date.  On  the  11th  March,  1839,  the  plaintifi' 
repurchased  of  Desmont  nine  of  the  same  slaves  with  the  addition  of  a  child 
bom  after  the  sale,  for  $4,675,  and  it  did  not  appear  whether  the  tenth  slave 
died  or  remained  in  the  possession  of  the  vendee,  nor  was  the  relative  value 
of  the  slaves  shown,  and  notwithstanding  this  state  of  facts,  the  endorser  had 
judgment  against  him  in  the  Commercial  Court  for  $3,458  50.  Now,  under 
this  state  of  facts,  the  judgment  of  the  Supreme  Court  reversing  said  judgment 
was  certainly  correct,  because  there  was  no  relative  value  shown  of  the  slaves 
sold,  and  the  one  which  may  have  remained,  and  all  the  slaves  were  sold  but 
ODe,  and  nothing  was  shown  as  to  that  slave,  whether  he  was  living  or  dead, 
and  the  mortgage  was  removed  from  all  the  slaves  except  one,  and  yet  there 
WIS  judgment  against  the  endorser  for  $3,458  50. 

Now  by  this  state  of  facts  the  right  of  subrogation  was  taken  from  the  secu- 
rity, because  it  was  not  shown  what  was  the  value  of  the  slave  that  remained ; 
but  the  present  suit  is  very  different ;  more  than  half  of  the  price  of  the  plan- 
Ution  and  slaves  by  the  sale  of  27th  July,  1836,  had  been  paid  previous  to  the 
compromise  of  November  9th,  1842  ;  the  plantation  and  negroes  still  remained 
with  the  exception  of  any  of  the  slaves  who  may  have  died  and  of  Charles, 
Primus  and  Joe  Ogden. 

The  value  of  these  three  slaves  is  shown  by  the  sales.  Primus  and  Joe  Ogden 
could  only  have  injured  the  plantations,  and  the  recourse  of  the  securities,  as 
they  were  runaways  and  set  a  bad  example  to  the  other  slaves,  and  they  were 
sold  for  1,050.  As  to  Charles,  in  case  the  mortgage  on  him  could  be  con- 
sidered as  raised  by  the  promise  of  Barrow  to  raise  it,  he  was  when  sold  aged 
three  years,  and  at  the  time  of  the  compromise  he  was  not  quite  six  years  old. 
Thos.  R.  Shields  sold  him  for  one  hundred  and  fifty  dollars. 

The  rights  of  the  security  thus  at  the  utmost  were  valued  $1,150,  and  if  the 
mortgage  on  Charles  is  not  deemed  to  have  been  raised  by  Barrow,  then  the 
rights  of  the  securities  cannot  be  considered  as  having  been  injured  at  all  by 
the  raising  of  the  mortgage  on  the  runaways  Primus  and  Joe.  The  situa- 
tion then  of  the  endorsers  to  the  sale  of  27th  July,  1836,  by  the  release 
of  this  mortgage  on    Primus  and  Joe,   at  the  time  of  the  compromise,  was 
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Bamow        very  different  from  that  of  the  defendant,   Chase,  in  the  said  suit  of  Hereford 
?HiKLDi         V.  Chase, 

In  the  latter  case,  the  Supreme  Court  no  doubt  thought  that  there  was  a 
fraudulent  combination  between  the  plaintiff  and  the  principal  debtor  to  make 
the  surety  lose,  and  fraud  tainting  the  whole  transaction,  the  Supreme  Court 
very  properly  released  the  defendant  from  the  whole  claim. 

The  principle  is  well  stated  by  C.  J.  Eustis  in  Saulet  v.  Trepagnier,  2  An., 
p.  429  ;  he  says :  "  It  would  seem  to  be  a  necessary  consequence  of  the  prin- 
ciples of  the  law  of  suretyship,  that  the  surety  is  entitled  to  the  whole  benefit 
of  all  the  sureties  in  the  hands  of  the  creditor ;  and  if  any  of  them  be  lost  by 
his  willful  neglect  or  want  of  due  diligence,  the  surety  is  to  that  extent  dU- 
charged,^''  Judge  Eustis  refers  in  that  decision  to  various  authorities,  and 
among  others,  to  Theobald  on  principal  and  surety,  in  which  the  following 
passage  occurs  (Law  Library,  vol.  1,  p.  153,  §274).  After  stating  the  &cts. 
Lord  Loughborough  said :  ^^  If  the  plaintiff  might  have  recovered  the  whole, 
this  action  might,  on  equitable  grounds,  be  entirely  stopped,  if  only  a  part, 
equity  would  relieve  pro  tanto.  And  page  87,  §176,  it  is  said  that  in  Capel 
V.  Butler,  the  Vice-Chancellor  was  of  opinion  that  the  plaintiff,  as  security, 
was  entitled  to  take  advantage  of  the  proviso  for  redemption,  and  that  as  the 
value  of  the  vessels  had  been  lost  to  him  by  the  neglect  of  the  defendant,  Bvt- 
ler,  he  was  entitled  to  deduct  it  from  the  stipulated  price  of  redemption. 

The  case  of  Gosserand  v.  Labour  (8  An.,  p.  75)  is  based  on  the  same  spirit 
and  considerations.  In  that  case,  a  debt  was  secured  by  two  joint  and  several 
securities.  Either  of  them  might  have  been  sued  for  and  compelled  to  pay  the 
whole  debt,  and  if  one  of  them  had  paid  it,  he  might  have  recovered  one  half 
of  it  from  his  co-surety.  The  creditor  gave  time  to  o?ie  of  the  sureties,  and  sued 
the  other  for  the  whole.  It  was  held  that,  by  this  giving  time,  he  had  dis- 
charged the  defendant  of  one-half  of  the  responsibility  and  could  recover  from 
him  only  the  other  half,  and  for  this  amount  the  plaintiff  had  judgment. 

The  French  authors  also  show  that  releases  of  mortgages  only  discharge  the 
endorsers  to  the  extent  of  the  injury  which  such  releases  would  cause  by  im- 
pairing their  right  of  subrogation  to  all  the  securities  in  the  hands  of  the 
creditors.     Dalloz,  Juris,  du  XIX  siecle,  vol.  4,  p.  5,  v.  Caution : 

"  Encore  que  par  son  fait  le  creancier  se  soit  mis  hors  d^Etat  de  pouvoir 
subroger  la  caution  k  tous  ses  droits  et  privileges  centre  le  debiteur  principal, 
il  ne  s*en  suit  pas  que  la  caution  doive  etre  liberee  par  le  tout ;  elle  n^est 
dechargee  vue  jusqu*ii  la  concurrence  du  prejudice  qu*elle  eprouve  par  Timpos- 
sibilite  de  la  subrogation.     Bouteilh  c.  ReveiUac. 

The  Court,  in  giving  its  opinion  in  the  above  case,  refers  particularly  to  Arts. 
2024  and  2037  of  the  French  Code,  which  are  almost  word  for  word  Arts.  8017 
and  3030  of  our  Code.  Dictionnaire  du  Droit  Civil  Moderne,  vo.  "  Cautionne- 
mcnf'  No.  161.  ^'  Remarqucz  au  surplUvS,  que  bien  que  par  son  fait  le  crean- 
cier se  soit  mis  hors  d'etat  de  subroger  la  caution  a  tous  ses  droits  contre  le 
debiteur  principal,  il  ne  s'en  suit  pas  qu*elle  doive  4tre  liberee  pour  le  tout  j 
elle  n'est  dechargee  que  jusqu*4  la  concurrence  du  prejudice  qu'elle  Eprouve 
par  rimpossibilit6  de  la  subrogation."  Vide  also  Troplong,  No.  572,  Ponsot, 
No.  884,  Repertoire  du  Journal  du  Palais,  Cautionnement,  No.  326.  Gilbert 
Codes  Annot^s — note  15  to  Article  2037,  Ac,  &c. 

The  courts  in  the  other  States  also  hold  the  same  doctrine. — A  creditor  who 
releases  any  security  which  he  holds  for  the  payment  of  his  debt  thereby 
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releases  a  surety  pro  tanto,  Neff's  appeal,  9  Watts  and  S3rv,  86  (Penn.) ;  U.  Bawiow 
S.  Digest,  vol.  6,  Surety,  No.  160.  See  also  162,  and  vol.  6,  Surety,  No.  42.  *  EHiiiDs. 
It  appears  then  that  the  English  and  French  authorities,  and  also  the  decisions 
of  the  Supreme  Court  of  Louisiana,  sustain  the  doctrine  that  the  endorser  is 
only  released  for  the  amount  of  injury  he  has  sustained  by  the  action  or  ne- 
^ect  of  the  creditor,  by  which  he  is  prevented  from  being  subrogated  to  the 
rights  against  the  principal  debtor — and  this  view  accords  with  reason  and 
common  sense.  The  endorsers  of  Thomas  E,  Shields  wqtq  then  only  released 
for  the  value  of  the  negroes  on  which  Barrow  raised  the  mortgage. 

Now  let  us  suppose  that  this  release  had  been  known  to  the  endorsers, 
would  that  hiive  prevented  them  from  entering  into  the  compromise  of  Nov. 
»th,  1842  ? 

The  defence  is  that  the  defendants  were  in  error  when  they  entered  into  the 
contract  of  1842.  Art  1817,  C.  C,  says,  that  it  is  only  an  error  in  some  point 
which  was  a  principal  cause  for.  entering  into  a  contract,  which  can  invalidate 
it  Now,  in  this  case,  it  appears  that  at  the  time  this  act  of  Nov.  9th,  1842, 
was  passed,  the  defendant  or  their  ancestors  were  endorsers  on  notes  still  un- 
paid on  the  price  of  the  sale  of  1836,  to  the  amount  of  one  hundred  and 
nineteen  thousand,  nine  hundred  and  fifty-^ix  dallars  and  thirty-five  cents. 
The  whole  of  this  amount  was  then  actually  due,  except  the  sum  of  $26,000 
duc4lh  March,  1843,  and  $26,000  due  4th  March,  3844.  Owing  to  the  de- 
preciation in  the  value  of  property,  and  so  large  an  amount  being  due,  Barrow 
might  have  got  the  property  and  still  held  the  securities  liable  for  a  much 
larger  amount  than  the  $32,000  due  by  them  by  the  act  of  Nov.  9th,  1842  ;  he 
might  also  have  got  an  immediate  judgment  against  the  defendants  and  haras- 
sed them  much  and  put  them  to  a  great  deal  of  expense. 

Their  principal  object  was  to  obtain  time  for  themselves — to  extricate  their 
friend,  Thomas  R,  Shields^  and  to  relieve  him  and  B island  who  was  endorser 
on  all  the  notes,  from  the  ruinous  effect  of  an  execution  at  that  disastrous 
period. 

It  cannot  be  presumed  that  in  the  execution  of  the  contract  of  1842,  which 
they  pressed  upon  the  plaintiff,  they  would  have  been  arrested  by  the  thought 
that  they  might  possibly  have  diminished  their  responsiblity  by  $1050,  (the 
price  of  Primus  and  Joe  Ogden  in  the  sale  from  Thomas  R.  Shields  to  Ja^hs). 
Were  these  $1060  the  principal  object  of  the  contract  ?" 

Toullier,  vol.  6,  p.  69,  par.  68,  says : 

^'Mais  s'il  n'etait  pas  prouve  que  I'erreur  de  droit  etait  la  cause  principale 
du  contrat,  par  exemple,  s'il  pouvait  avoir  pour  motif  de  satisfaire  une  obliga- 
tion imparfaite,  ou  un  devoir  naturel,  il  ne  pourrait  6tre  annule,  parcc  qu'alors 
il  dcviendrait  impossible  qu'il  n'ait  d'autre  fondemeni  qu'une  erreur  de  droit 
Ibid,  p.  71,  par.  70  and  71 ;  vide  also  18  Duranton,  No.  423." 

Another  motive  for  making  this  compromise  of  Nov.  9th,  1842,  was  that 
Barrow  had  already  instituted  a  suit  against  Thomas  R.  Shields  and  Bisland, 
which  Barrow  by  that  act  bound  himself  to  dismiss,  and  Barrow  had  also  in- 
stituted another  suit  against  Bisland  in  New  Orleans,  the  prosecution  of  which 
was  enjoined  by  Bisland^s  cross-bill. 

The  principal  motives  for  entering  into  the  contract  of  Nov.  9th,  1842,  would 
not  then  have  been  affected,  if  the  endorsers  had  known  the  releases,  and  they 
would  have  made  the  compromise  of  1842  ;  for  if  they  had  refused  the  compro- 
mise on  account  of  the  release  of  mortgages,  they  might  have  had  $1050  de- 


78  NEW  ORLEANS,  JANUARY,  1868. 

Bamow  ^  ducted,  but  they  still  would  have  been  immediately  liable  for  large  amounts. 
Shields.  Thomas  R.  Shields  would  have  lost  his  plantation,  and  they  would  have  been 
oblifjed  finally  to  pay  more  than  the  $32,000. 

We  conclude  then,  that  the  endorsers  knew  of  the  release  of  the  mortgage, 
but  if  they  did  not,  they  would  have  been  released  only  pro  tanto,  and  as  they 
would  still  have  entered  into  the  contract  of  Nov.  9th,  1842,  even  if  they  had 
known  of  their  partial  release,  such  release  of  the  mortgage  cannot  invalidate 
the  act  of  Nov.  9th,  1842. 

The  defendants  also  plead  that  the  notes  sued  on  are  prescribed,  and  plead 
the  prescription  of  five  and  ten  years ;  but  an  examination  of  the  evidence 
establishes  that  this  plea  cannot  be  sustained.  The  C.  C,  Art.  3483,  says :  *'  There 
are  two  modes  of  interrupting  prescription,  that  is  by  a  natural  interruption  or 
by  a  legal  interruption."  Art.  3484,  C.  C,  says:  "  A  legal  interruption  takes 
place  when  the  possessor  has  been  cited  to  appear  before  a  court  of  justice  on 
account,  either  of  the  property  or  of  the  possession ;  and  the  prescription  is 
interrupted  by  such  demand,  whether  the  suit  has  been  brought  before  a  conrt 
of  competent  jurisdiction  or  not^^  and  Art.  8516  C.  C,  says  "  The  prescription 
releasing  debts  is  interrupted  by  all  such  causes  as  interrupt  the  prescription 
by  which  property  is  acquired,  and  which  have  been  explained  in  the  first 
section  of  this  chapter." 

It  is  a  reasonable  deduction  irom  the  preceding  Articles,  that  a  legal  inter- 
ruption takes  place  when  a  debtor  voluntarily  appears  to  contest  the  right  of 
action  on  the  demand  of  a  creditor." 

We  consider  that  the  defendants  have  all  been  cited  to  appear  in  the  manner 
contemplated  by  these  Articles,  and  shall  proceed  to  show  the  same  by  reference 
to  the  pleadings  on  the  suit  originally  instituted  by  the  present  plaintiff  for 
the  purpose  of  rescinding  the  contract  of  Nov.  9th,  1842,  and  by  reference  to 
the  pleadings  on  the  '*  cross-bill  in  equity,"  filed  March  4th,  1843,  by  Wm. 
Bisland  of  the  State  of  Mississippi.  But  before  doing  so,  we  will  mention  the 
principal  points  made  in  the  argument  of  the  defendants  to  show  that  a  legal 
interruption  to  prescription  was  not  eflfected  by  the  Chancery  proceedings. 

Now  it  has  been  alleged  by  counsel  of  defendants  in  the  argument,  that  pre- 
scription is  only  avoided  by  suits  when  the  demand  is  clearly  set  forth  in  the 
petition.  That  at  the  time  of  filing  amended  bill,  by  Barrow  on  the  10th  Feb., 
1844,  one-half  only  of  the  notes  given  under  the  act  of  Nov.  9th,  1842,  were 
due,  to  wit:  those  due  in  March,  1843,  and  that  prescription  could  not 
be  arrested  by  a  bill  in  Chancery  suing  for  notes  not  due,  and  that  there  is  no 
prayer  for  judgment  on  the  second  series  of  notes,  falling  due  in  March,  1844, 
that  prayer  for  the  specific  performance  of  any  thing  is  not  the  same  as  asking 
for  payment ;  that  there  is  no  description  of  any  notes  endorsed  by  Shields  in 
the  original  or  amended  bill ;  that  there  was  no  suit  pending  for  the  notes 
that  William  Shields  executed,  but  only  for  those  he  endorsed ;  that  if  the 
prayer  as  to  William  Bisland  and  Mrs,  F.  Shields^  which  counsel  for  defend- 
ants alleges  is  rather  more  full  than  as  to  the  rest,  is  sufficient,  then  they  are 
bound  only  for  one- half  of  the  notes,  for  the  other  half  were  not  due  when 
suit  was  commenced ;  as  to  William  Shields^  that  there  is  no  prayer  asking 
judgment  on  the  notes  against  him,  therefore  he  is  not  bound  at  all,  and  as  to 
Guion^  Winder  and  Bllis^  they  were  never  made  parties,  and  prescription  has 
accrued  without  legal  interruption. 

We  will  show,  by  an  examination  of  the  pleadings,  that  none  of  these  ob- 


NEW  ORLEANS,  JANUARY,  1H58. 

jections  are  valid,  or  have  a  foundation  in  fact ;  that  there  was  a  full  description  Babbow 
of  the  notes  now  sued  for  ;  that  judgment  was  prayed  for  the  execution  of  the  Bbirlds. 
act  of  Nov.  9th,  1842,  and  for  the  payment  of  all  the  notes  now  sued  for,  the 
second  as  well  as  the  first  series,  and  that  all  the  defendants  were  parties  to 
the  suit  in  the  Uuited  States  Court,  and  here  we  w^ould  remark  that  it  is  neces- 
sary to  keep  distinctly  in  the  mind  the  two  stages  in  the  suit  in  Chancery — 
the  first  was  the  hill  for  the  rescission  of  the  compromise  of  Nov.  9th,  1842, 
and  the  answers  thereto,  and  the  second  was  the  order  of  the  court  on  24th 
April,  1844,  ordering  defendants  to  file  a  cross-bill  praying  for  a  specific  per- 
formance of  the  contract,  and  to  make  all  parties  residing  in  Louisiana  defend- 
ants  thereto  ;  otherwise,  that  Barrow  should  be  at  liberty  to  proceed  on  his 
bill  for  the  specific  execution  of  the  original  contract,  and  for  a  rescission  of 
the  compromise  of  9th  Nov.  1842.  The  defendants  alluded  to,  in  said  order  of 
court,  are  Mrs.  Victoria  Shields  and  William  Bisland,  who  were  the  only  de- 
fendants to  the  original  bill  of  complaint,  filed  19th  December,  1842. 

Let  us  now  proceed  to  an  examination,  of  the  pleadings  in  the  Chancery  pro- 
ceedings and  we  will  perceive  the  invalidity  of  the  defence  of  defendants  to  this 
present  suit 

On  the  19th  December,  1842,  Barrow  filed  a  bill  in  equity  in  the  Circuit 
Court  of  the  United  States,  Fifth  Circuit  and  Eastern  District  of  Louisiana, 
against  Mrs.  Victoria  Shields  and  William  Bisland^  the  only  parties  to  the 
act  of  Nov.  9th,  1842,  who  were  not  citizens  of  Louisiana,  praying  for  the  res- 
cission of  the  act  upon  a  number  of  grounds,  therein  detailed  at  length. 

In  this  bill  the  act  of  Nov.  9th  was  explained;  in  it,  Barrow  mentions  the 
stipulation  in  said  act  between  himself  of  the  fii'st  part,  Thomus  E.  Shields 
of  the  second  part,  and  Mrs.  Victoria  Shields^  William  B.  Shi^lds^  William 
Bislandy  George  S.  Guion^  Richard  G.  Ellis  and  Van  P.  Winder,  his  endorsers 
of  the  third  part;  as  to  the  cancelling  the  sale  of  July  27th,  1836,  as  to  his 
objections,  and  the  bill  alleges  that  in  consideration  thereof,  **  the  said  six  en- 
dorsers should  execute  each  two  promissory  notes  of  equal  amount,  one  of 
them  payable  in  March  next,  (1843,)  the  other  in  March,  1844,  which  notes 
were  given  by  them  in  different  sums,  and  made  together  the  sum  of  thirty- 
two  thousand  dollars ;  that  said  notes  were  deposited  in  the  hands  of  the  parish 
Judge  of  Terrebonne,  to  be  delivered  to  your  orator  as  soon  as  he  should  have 
reacquired  a  title  to  said  property,  and  should  have  released  said  endorsers 
from  all  further  responsibility.  And  it  was  further  agreed  that  a  negro  woman, 
Liza^  who  had  been  obtained  by  said  Thomas  R.  Shields  in  exchange  for  a 
negro  man  whom  he  had  purchased  from  your  orator,  should  be  given  to  your 
orator,  and  that  said  parties  of  the  second  part  and  third  part,  should  pay  all 
expenses  of  said  plantations  for  the  current  year  up  to  the  time  of  said  con- 
tract" 

As  the  object  of  this  bill  was  to  rescind  the  act  of  Nov.  9th,  1842,  and  not  to 
enforce  payment  of  the  notes  given  under  it,  it  was  not  then  necessary  to 
specify  the  amount  of  each  note  given  by  the  endorsers  under  the  provisions  of 
said  act,  but  the  names  of  the  makers  of  each  note  now  sued  on  are  given, 
that  each  executed  two  notes,  and  the  time  when  payable  is  also  alleged, 
and  the  total  amount,  and  reference  is  given  to  the  office  where  said  act  was 
passed. 

On  the  4th  March,  1843,  Mrs.  Victoria  Shields  and  William  Bisland  each 
filed  their  separate  answers,  and  they  both  aver  that  a  compromise  was  made 
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BiRMw  before  Judge  Barras  on  the  9th  Nov.  1842»  that  they  never  had  any  idea  of 
Sbiklds.  receding  from  it,  and  that  they  did  furnish  their  notes,  each  for  the  respective 
amount  by  which  said  contract  was  to  be  paid,  and  did  procure  said  notes  to 
be  well  endorsed  to  the  satisfaction  of  said  Barrow^  and  deposited  according  to 
said  agreement  in  the  hands  of  the  parish  Judge  of  Terrebonne,  to  be  delivered 
over  to  said  complainant,  as  soon  as  he  should  deliver  up  to  said  Shields  the  notes 
which  he  held  remaining  unpaid,  with  the  endorsements,  to  be  cancelled  and 
annulled. 

it  is  clear  from  the  original  bill  and  answers  of  Mrs,  Victoria  Shields  and 
William  Bisland^  they  were  aware  of  the  amount  of  the  notes  executed  by 
them  and  endorsed  by  others,  for  they  expressly  alleged,  they  executed  their 
notes  and  had  them  endorsed  for  the  respective  amounts  called  for  by  the  act 
of  Nov.  9th,  1842. 

On  the  same  day  that  the  answers  were  filed,  to  wit :  on  the  ith  March, 
1843.  William  Bisland  filed  a  cross-bill  praying  for  a  specific  performance  of 
the  act  of  Nov.  9th,  1842,  for  an  injunction  to  restrain  Barrow  from  proceeding 
in  the  suits  which  he  had  instituted  against  him  in  the  First  District  Court  in 
New  Orleans,  (this  allegation  was  erroneous,  the  suit  was  in  the  Commercial 
Court  of  New  Orleans,)  and  in  Terrebonne  on  the  unpaid  notes  given  for  the 
plantations  on  the  27th  July,  1836,  and  for  an  order  compelling  the  delivery  of 
these  notes  as  agreed  upon  in  the  act  of  Nov.  9th,  1842.  The  injunction  was 
granted,  the  suits  discontinued,  and  the  notes  ordered  to  be  deposited  in  the 
court 

Let  us  now  consider  briefly  the  object  of  the  cross-bill  and  come  to  its  allega- 
tions. 

In  it  Bisland  avers  the  validity  of  the  act  of  Nov.  9th,  1842,  he  fully  sets  it 
forth  and  asks  to  have  it  specially  enforced,  he  *'  being  ready  and  willing  and 
hereby  offering  specially  to  perform  the  said  agreement  in  all  things  on  his  part 
*nd  behalf." 

He  further  alleges,  that  notwithstanding  said  act  of  Nov.  9th,  that  Barrow 
has  not  discontinued  two  suits,  and  an  attachment  suit  commenced  before  the 
act  of  Nov.  9th,  on  the  notes  endorsed  by  Bisland  at  the  sale  of  the  27th 
July,  1836. 

Bisland  asks  for  an  injunction  to  Keep  Barrow  from  proceeding  against  him 
on  any  of  said  notes  of  July  27th,  1886,  and  that  he  may  be  restrained  from 
negotiating  them,  and  he  reserves  the  right  hereafter  to  proceed  at  law  against 
Barrow^  to  recover  the  damages  sustained  by  him,  up  to  the  time  that  th^  said 
agreement  shall  he  specially  performed  by  said  Barrow^  and  he  prays  for 
general  relief  and  for  a  citation  against  Barrow^  &c.,  &c. 

In  said  cross-bill  the  names  and  responsibilities  of  the  defendants  on  their 
notes  were  given  in  the  following  words:  "The  consideration  of  said  con- 
tract, as  therein  expressed,  was  the  sum  of  thirty-two  thousand  dollars, 
which  your  orator  and  the  other  endorsers  obligated  themselves  to  pay  to  the  said 
Barrow^  in  the  following  manner  and  in  the  following  proportions,  to  wit :  your 
orator  was  to  pay  ten  thousand  dollars  in  two  equal  instalments,  the  first  in 
March,  the  next  and  other  in  March  following,  for  which  sum  your  orator 
made  his  two  promissory  notes,  endorsed  by  John  P.  Watson^  and  payable  at 
the  office  of  the  Louisiana  Bank  in  New  Orleans.  The  said  R,  G.  Ellis  was  to 
pay  six  thousand  nine  hundred  and  sixty -six  dollars  and  sixty -six  cents  in  two 
notes  endorsed  by  your  orator ;  the  said  George  S,  Guion  was  to  pay  two  thousand 
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seTcnbundredand  fifty  dollars  in  two  notes  endorsed  by  Van  P.  Winder  ;  the  Bamow 
said  VanP,  Winder  two  thousand  seven  hundred  and  fifty  dollars  in  two  notes  Bhiblds. 
endorsed  by  the  said  George  S.  Gruion  ;  the  said  William  R.  Shields,  four  thousand 
seTen  hundred  and  sixty-six  dollars  and  sixty-six  cents,  in  two  notes  endorsed 
byJTr*.  Victoria  Shields  ;  and  the  said  ifr«.  Victoria  Shields  ih^^Bm^MUf^Mni 
w  the  last  mentioned,  in  two  notes,  all  of  which  notes  to  be  payable  at  the 
liOuisiana  Bank  in  New  Orleans,  and  the  aforesaid  notes  as  expressed  in  said 
agreement  were  all  duly  executed  as  agreed,  and  were  deposited  in  the  oflBce  of  thQ 
said  parish  Judge,  to  be  by  him  delivered  unto  the  said  Barrow,  as  soon  as  he 
should  have  acquired  a  title  to  the  property  aforesaid,  and  should  have  given 
up  the  aforesaid  notes^  &c.,  &c.'* 

Now  in  said  cross-bill  Bisland  states  the  amount  of  his  obligation  by  act 
of  No?.  9th,  and  that  he  is  ready  to  fulfill  his  part  of  said  contract,  and  gives 
the  names  of  the  other  parties  and  the  amounts  of  their  respective  obligations, 
and  reference  is  made  to  the  act  of  Nov.  9th,  1842. 

On  the  10th  of  February,  1844-,  Barrow  filed  his  petition  declaring  his 
willingness  to  abide  by  the  contract  of  Nov.  9th,  and  praying  to  be  allowed  to 
make  Thomas  -fi.  Shields  a  party  to  the  act,  to  which  the  court  assented. 

In  this  petition  Barrou)  prays  that  *'  if  the  court  should  be  of  opinion  that 
the  said  agreement  of  November  9th  is  valid  and  should  not  be  set  aside,  then 
he  prays  a  specific  performance  may  be  decreed  according  to  its  true  purport 
and  tenor."  And  he  prays  that  the  defendants  may  be  ordered  to  pay  "him 
the  amount  of  the  notes  that  may  have  been  drawn  hy  theni^  and  also  such  of 
said  notes  as  may  be  endorsed  hy  them,^^ 

On  the  10th  of  February,  1844,  Barrow  filed  an  answer  to  the  cross-bill  of 
Bisland,  repeating  his  willingness  to  abide  by  the  contract  of  9th  November, 
1B42,  and  reciting  the  discontinuance  of  the  suits  against  Shields  and  Bisland 
and  the  deposit  of  the  notes  in  court  according  to  the  order  of  court  In  this 
answer  he  avers  that  if  the  other  parties  of  said  agreement  will  execute  the  act 
of  Nov.  9th,  he  will  do  the  same,  and  avers  also  that  said  Bisland  and  Mrs, 
ShUlds  have  filed  their  answers,  averring  that  they  and  the  other  parties  to  the 
act  aforesaid  were  willing  to  comply  with  the  same,  he  also  avers  that  Bisland 
is  indebted  to  him  on  certain  of  the  first  series  of  notes,  and  if  the  second  are 
not  paid,  that  he  will  be  indebted  to  him  in  the  further  sum  of  $8488  83  with 
costs  of  protest  and  5  per  cent,  interest  from  8d  April,  1844,  for  which  sums 
he  is  entitled  to  judgment  Barrow  also  mentions  specially  the  amount  of  the 
notes  of  the  first  series  which  are  due.  On  the  same  day,  10th  February, 
1&44,  he  filed  his  petition  repeating  the  above  facts  and  prayiiig  that  the  notes 
under  the  act  of  Nov.  9th,  1842,  should  be  delivered  by  Z.  Barras  to  the  Clerk 
of  the  court,  who  should  deposit  them  in  bank  for  collection.  He  represents, 
that  although  he  reserves  for  the  present  his  claim  to  the  possession  of  said 
notes,  still  it  is  necessary  for  his  rights  to  have  the  second  series  put  in  bank 
for  collection,  and  if  not  paid,  protested ;  he  prays,  if  said  notes  are  paid  that 
the  proceeds  may  be  held  subject  to  the  order  of  court,  and  that  if  not  paid,  the 
Clerk  may  withdraw  them  after  protest  and  keep  them  in  his  possessio?i  until 
the  further  order  ofeourtP 

This  order  was  granted  and  the  notes  deposited  in  court  by  the  Clerk  who 

had  received  them  from  Judge  Barras.     Subsequently,  on  the  24th  April,  1844, 

the  court  ordered  that  unless  the  defendants  filed  a  cross-bill,  praying  for  a 

specific  execution  of  the  contract  of  Nov.  9th,  1842,  and  making  all  parties 

11 
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Babxow        thereto  residing  in  Louisiana  defendants  thereto,  Barrow  should  be  at  liberty 
Bhiilm.        to  proceed  upon  his  bill  of  complaint  for  a  specific  execution  of  the  original 
contract  and  a  rescission  of  the  second. 

This  order  changed  the  whole  nature  and  object  of  the  suit  In  obedience 
to  it,  William  BUland  and  William  Shields  filed  their  cross-bills  to  this  effect 
on  the  8th  of  July,  1844. 

In  said  cross-bill,  speaking  of  the  act  of  Nov.  9  th,  1842,  they  say:  "The 
consideration  of  the  said  contract  was  the  sum  of  thirty  two  thousand  dollars^ 
which  the  parties  of  the  third  part  obligated  themselves  to  pay  to  the  said  Bar- 
row in  the  following  manner  and  in  the  following  proportions,  viz :  " 

**  Your  orator,  William  Bisland^  was  to  pay  ten  thousand  dollars  in  two 
equal  installments  ;  the  first  in  March,  1843,  and.the  other  in  March  following, 
for  which  sum  your  orator  made  his  two  promissory  notes  endorsed  by  John 
P.  WataoTiy  and  payable  at  the  office  of  the  Louisiana  Bank  in  New  Orleans; 
the  said  i2.  G.  Ellis^  $6,966  16,  in  two  notes  endorsed  by  your  orator,  Wil- 
liam Bisland ;  the  said  George  S.  Guiori,  $2,750  in  two  notes  endorsed  by 
Van  P.  Winder ;  the  said  Van  P,  Winder^  $2,750  in  two  notes  endorsed  by 
George  8.  Guion  ;  the  said  William  B,  Shields^  $4,766  66,  in  two  notes  en- 
dorsed by  Mrs,  Vic^ria  Shields;  and  your  oratrix,  Victoria  Shields,  the 
same  amount  in  two  notes  payable  as  aforesaid  at  the  office  of  the  Louisiana 
Bank  in  New  Orleans,  which  notes  were  deposited  in  the  office  of  the  parish 
Judge  of  Terrebonne,  to  be  by  the  said  Judge  delivered  unto  the  said  R  E. 
BarroWy  as  soon  as  he  should  have  acquired  a  title  to  the  aforesaid  property, 
&c.,  &c."  They  also  pray  that  E.  G.  Ellis,  Van  P.  Winder,  W.  B,  Shields, 
T.  R.  Shields,  Guion  and  Barrow,  may  answer  the  premises,  and  that  the 
aforesaid  agreement  of  9  th  of  November,  1842,  may  be  specially  performed, 
&c.,  &c. — and  pray  they  may  be  cited  to  answer  the  premises  and  abide  such 
order  and  decree  herein  as  shall  be  agreeable  to  equity  and  good  conscience. 

It  is  clear,  in  said  cross-bill,  the  whole  amounts  owned  by  defendants  are  set 
forth  distinctly,  as  well  that  due  as  endorsers,  as  that  due  by  them  as  makers, 
and  the  prayer  is  that  they  may  be  ordered  to  execute  the  contract  specially, 
which  would  be  the  delivery  of  the  notes  to  Barrow,  the  payment  of  them  and 
the  execution  of  the  other  obligations  they  had  incurred  by  the  act  of  Novem- 
ver  9th,  1842. 

The  parties  thus  brought  in  answer  as  follows :  Ellis,  Winder  and  Guion, 
first  filed  a  plea  to  the  jurisdiction  of  the  court,  which  was  overruled,  and  on 
the  1st  of  September,  1845,  Winder  and  Gidon  filed  their  answers,  averring, 
among  other  pleas,  that  they  could  not  pay  the  notes  of  November  9th,  1843, 
while  Barrow  sought  to  annul  it.  That  Barrow  having  refused  to  comply 
with  the  act  of  1842,  he  must  be  considered  as  holding  the  plantation  as  a 
trustee,  "  and  your  respondents  pray  that  said  complainant  do  render  a  strict 
and  full  account  thereof  and  of  said  management,  and  that  if  the  other  grounds 
of  defense  above  set  forth  be  deemed  insufficient  by  this  court,  that  then  the 
amount  of  revenues  received  by  said  complainant,  or  the  amount  which  he 
might  with  proper  management  have  received,  be  imputed  by  this  court  to  the 
payment  and  discharge  of  all  your  respondents'  liabilities  under  said  act  of 
9th  November,  1842,  and  the  notes  given  in  pursuance  thereof. 

Now,  in  this  answer  they  pray  to  be  discharged  from  the  payment  of  the 
notes  before  fully  described,  and  of  which  they  show  they  have  full  knowledge ; 
and  if  they  cannot  be  discharged,  that  the  revenues  received  by  Barrow  from 
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the  plantation,  might  be  imputed  to  their  payment  We  would  here  remark,  Barrow 
that  EllU^  in  the  mean  time,  had  died,  and  on  the  6th  of  April,  1 846,  Bisland  enKuw. 
and  Mrs,  Shields  filed  a  bill  of  revivor  against  i?.  E,  Butler^  his  testamentary 
executor,  and  Mary  Jane  Towsen^  natural  tutrix  of  his  children,  and  on  the 
4th  February,  1852,  they  filed  their  answer  similar  to  that  of  Guion  and  WiU' 
der,  Mn.  Shields  and  William  Bisland  filed  their  plea  to  the  jurisdiction, 
which  was  overruled,  and  then  filed  their  answer.  In  the  mean  time  Bisland 
died,  and  his  heirs  were  made  parties  by  a  bill  of  revivor  filed  30th  October, 
1847.  William  B.  Shiehh  filed  his  plea  to  the  jurisdiction,  stating  that  he 
iris  a  citizen  of  Mississippi,  when  the  subpoena  was  served  on  him — on  5th 
March,  1847.  Barrow  filed  a  petition  to  make  William  Shields  a  defendant, 
and  prays,  among  other  things,  that  ho  may  be  cited  and  ''may  be  ordered  to 
answer  the  aforesaid  bill  filed  on  the  19th  December,  1842,  and  the  aforesaid 
amended  bill  filed  on  the  10th  of  February,  1844,  that  he  may  be  condemned 
to  pay  the  notes  in  principal  and  interest  which  are  endorsed  by  him  and 
which  are  now  described  in  said  bills,  and  that  your  orator  may  have  against 
said  W.  B,  Shields,  such  other  and  further  relief  in  the  premises  as  was  here- 
tofore prayed  for  in  said  bills,  and  as  the  nature  and  circumstances  of  this 
case  may  require," 

In  this  petition,  then,  Barrow  not  only  asks  for  judgment  against  William 
B.  Shields  on  the  notes  he  had  endorsed,  but  also  for  judgment  against  him 
for  all  that  was  asked  for  in  the  other  two  bills.  On  the  dth  of  April  nest, 
W.  R  Shields  sets  forth  the  sale  of  1836,  and  compromise  of  9th  November, 
1842 ;  he  avers,  that ''  in  pursuance  of  this  contract,  respondent  executed  and 
placed  in  the  hands  of  the  parish  Judge,  according  to  agreement,  two  notes 
for  $2,383  33,  as  drawer,  and  endorsed  the  other  notes  of  same  amount  drawn 
by  Mrs,  Shields^  the  same  being  notes  now  in  court,  and  to  which  reference  is 
hereby  had.*'  He  sets  up  the  release  of  the  mortgage  and  his  freedom  thereby 
from  liability  on  said  notes,  and  he  ''denies  all  and  singular  the  claims  and  pre- 
tensions set  up  by  complainant  against  this  respondent" 

On  the  15th  of  December,  1852,  judgment  was  rendered,  condemning  the 
parties  to  pay  their  notes  under  the  agreement  of  November  9th,  1842. 

On  appeal,  the  case  was  dismissed  by  the  Supreme  Court  of  the  United 
States. 

It  thus  appears  that  all  the  parties  were  cited  to  appear  before  a  court  on 
account  of  the  claim,  to  which  prescription  would  attach,  which  created  a  le- 
gal interruption  of  prescription.  C.  C,  Arts.  3484  and  3516.  Prescription 
being  once  interrupted,  the  previous  time  can  never  afterwards  be  computed  to 
make  up  the  time  necessary  to  prescribe,  which  recommences  only  from  the 
cessation  of  the  interruption.  Hen.  Digest,  p.  1283,  sec.  1.  This  cessation 
took  place  in  1855,  when  the  suit  was  dismissed  by  the  Supreme  Court  of  the 
United  States.     On  this  point,  see  also  Driggs  v.  Morgan,  10  R.  119. 

It  has  been  decided  in  15  La.  491,  that  a  citation  and  suit  in  a  federal  court, 
whether  in  this  State  or  in  another  State  interrupts  prescription.  In  conclu- 
sion, we  would  remark,  that  as  long  as  the  suit  in  chancery  was  to  rescind  the 
act  of  9th  November,  1842,  and  to  enforce  the  contract  of  1836,  no  suits  could 
be  brought  upon  the  notes  of  9th  November,  1842,  and,  therefore,  the  time 
that  elapsed  from  the  commencement  of  the  suit  for  rescission  up  to  the  time 
that  this  action  was  changed  into  one  for  the  enforcement  of  the  contract  of 
IS42,  cannot  be  counted  to  make  up  prescription,  and  then  from  the  time  that 
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babsow  the  suit  was  to  enforce  the  contract  of  9th  November,  1842,  prescription  could 
Shidj»3.  not  run,  because  the  notes  were  in  possession  of  the  court,  who  was  adjadi' 
eating  on  the  rights  and  responsibilities  of  the  various  parties  thereto.  It  was 
not  possible  to  commence  any  suit  upon  them  in  any  other  court,  for  the 
United  States  Court  held  possession  of  them  and  claimed  the  power  of  rescind- 
ing the  compromise  of  9th  of  November,  1842,  or  of  enforcing  it,  and  until 
they  had  finally  decided  thereupon,  no  other  could  act,  for  it  would  have  no 
notes  on  which  to  render  judgment.  As  it'  was  then  impossible  for  plaintiff 
to  sue  on  said  notes  as  long  as  the  Chancery  Court  held  them,  prescription 
cannot  begin  to  run  against  them  until  the  final  decision  at  Washington  in 
1856. 

These  remarks  apply  not  only  to  the  first,  but  also  to  the  second  series  of 
notes — the  latter  were  ordered  also  to  be  brought  in  court,  and  held  subject  to 
the  order  of  the  court,  and  finally  judgment  Was  rendered  on  them  as  well  as 
on  the  first  series.  It  is  also  clear  that  all  the  defendants  or  their  ancestors 
were  parties  to  the  suit  in  chancery — their  ancestors  show  a  perfect  knowledge 
of  their  liabilities  under  the  act  of  November  9th,  1842,  and  it  is  in  vain  to 
say  that  they  were  not  cited  and  did  not  know  what  they  were  sued  for,  and 
that  there  is  no  prayer  against  them,  when  their  answers  proved  that  they 
perfectly  understood  the  claim  of  Barrow,  and  asked  to  be  relieved  therefrom. 
Besides,  as  BUland  asked  for  the  execution  of  the  contract  of  9th  November, 
1842,  it  could  not  be  done  unless  it  was  executed  by  all  the  other  parties  to 
it,  so  that  the  prayer  was  good  as  to  them  when  they  should  be  made  parties. 
Again,  as  long  as  it  was  undecided  by  the  court  whether  the  act  of  1842 
should  be  executed  or  not,  prescription  could  not  begin  to  run.  By  that  act 
some  duties  were  incumbent  on  Barrow,  and  some  on  the  endorsers,  before 
the  notes  could  be  delivered  up  by  Judge  Barras,  and,  consequently,  before  a 
Suit  could  be  brought  upon  them,  and  several  of  the  questions  before  the  Chan- 
cery Court,  were  as  to  the  various  liabilities  of  the  respective  parties  to  this 
compromise,  and  the  judgment  of  the  court  is  not  only  for  the  payment  of 
the  notes,  but  also  for  other  claims  of  Barrow  under  the  act  of  November  9th ; 
among  others,  the  transfer  and  retrocession  of  the  property  intended  to  he  re- 
conveyed  to  him  by  said  act  of  November  9th,  1842,  said  transfer  to  be  ap- 
proved by  a  master  of  the  court. 

And  by  said  judgment,  the  endorsers  were  condemned  to  pay  certain  privi- 
ledged  debts  of  Thomns  B.  Shields,  which  Barrow  had  been  forced  to  pay^ 
and  w^hich,  by  said  act  of  November  9th,  1842,  they  had  assumed  to  pay. 

Now,  Bisland  in  his  cross-bill  sought  to  enforce  the  contract  of  9th  Novem- 
ber, 1842,  and  all  the  liabilities  of  the  parties  to  it  had  to  be  investigated,  be- 
fore the  court  could  order  the  notes  given  under  said  act,  to  be  delivered  up 
to  Barroid,  or  before  it  could  give  Judgment  thereon.  Besides  Barroic  could 
not  institute  another  suit  for  payment  of  the  notes,  because  defendants,  in 
their  answers  to  B'lslatid^a  Cross-bill,  denied  their  liability  on  the  notes,  and 
asked  to  be  discharged— ^how  could  Barroio  bring  a  new  suit  for  payment  of 
these  notes,  when  the  liability  of  the  defendants  on  these  notes  was  directly 
put  at  issL'B  by  themselves,  and  when  they  prayed  to  be  released  entirely  from 
their  payment. 

Burge  on  Suretyship,  )j.  274,  says :  "  It  is  a  general  maxim  that  prescrij)- 
tion  does  not  run  against  a  person  who  is  not  entitled  or  not  enabled  to  sue 
for  his  demand :  "  contra  non  valentem  agere  non  currit  prcscriptio.'' 
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It  cannot  run,  therefore,  where  a  debt  is  payable  on  a  condition,  or  on  a  Barrow 
future  day,  until  the  condition  takes  effect,  or  the  day  for  payment  has  ar^  SuiKLDs. 
rived. 

And  I  would  here  remark,  that  all  the  pleas  in  the  present  defence,  and  more 
also,  were  urged  by  defendants  in  their  appearance  in  the  Chancery  Court,  in 
their  defence  against  the  payment  of  the  notes  now  sued  on ;  how  can  they 
say  they  never  were  cited,  when  the  whole  record  of  the  chancery  proceedings 
establishes  the  contrary  ?  And  even  supposing  they  were  not  cited,  they  ap- 
peared in  court,  filed  their  answers  and  clearly  set  forth  what  they  were  de- 
fending themselves  against 

If  a  party  appears  in  court  and  contests  the  right  of  a  plaintiff,  and  thereby 
it  becomes  impossible  for  the  plaintiff  to  ^/istitute  other  proceedings ;  after 
contesting  those  rights  for  years,  when  finally  the  Supreme  Court  throw  the 
whole  proceedings  out  of  court,  and  plaintiff  begins  his  suit  again  in  another 
tribunal,  can  defendants  with  any  reason  or  justice  allege  they  never  were 
cited  in  the  original  proceedings  and  that  prescription  attaches  to  their  obliga- 
tions ?  No,  I  think  it  is  impossible  to  sustain  such  a  plea  under  such  circum- 
stances ;  the  plaintiff  in  the  present  suit  and  the  defendants  are  in  such  cir- 
cumstanoes,  and  the  plea  of  prescription  cannot  be  effectually  made. 

If  it  be  said  the  Chancery  Court  had  not  the  legal  right  to  order  Bisland  to 
tnakc  the  part  of  the  defendants,  who  resided  in  Louisiana,  parties  to  the  suit, 
I  answer,  that  this  right  was  exercised,  and  the  defendants  were  placed  in  no 
Worse  position,  than  is  always  the  case  when  persons  are  sued  in  courts  that 
have  no  jurisdiction  over  them,  and  the  Civil  Code  asserts  positively  that  the 
prescription  is  interrupted  whether  the  suit  is  brought  in  a  competent  court 
or  not. 

It  is  also  urged  that  the  Supreme  Court  of  the  United  States,  in  their  judg- 
ment avers,  that  the  defendants  w^ere  not  parties  to  the  suit  in  chancery,  and 
if  not  parties,  then  defendants  allege  prescription  was  arrested.  This,  how- 
ever, is  not  the  meaning  of  the  court.  The  judgment  aver.s,  that  when  the 
defendants,  Mn.  Shields  and  Bisland  had  complied  with  the  order  of  court, 
and  filed  their  cross-bill  against  the  other  endorsers  and  Thomas  R.  Shields^ 
they  came  into  court,  but  that  in  truth,  **  they  were  not  parties  to  the  original 
bill,  they  were  only  defendants  to  the  cross-bill.  They  had  no  right  to  answer 
the  original  bill  or  make  defence  against  it,  and  of  course  no  decree  could  be 
made  against  them  on  that  bilf 

The  Supreme  Court  do  not  intend  to  assert  that  the  defendants  wore  not  all 
in  court  On  the  contrary,  they  aver  that  they  were,  but  that  the  court  have 
no  lauful  jurisdiction  over  the  parties  under  the  pleadings — and  that  the  court 
never  had  lawfully  before  it  such  parties  as  were  indispensable  to  a  decree  for 
a  specific  performance  of  the  contract  Now,  Art  3484  C.  C.  says,  that  pre- 
scription is  interrupted,  whether  it  is  brought  before  a  competent  court  or 
not. 

It  is  admitted  in  the  judgment  of  the  Supreme  Court  that  the  defendants 
tame  into  court,  but  that  the  United  States  Court  had  no  lawful  jurisdiction. 
This  then  is  a  case  provided  for  in  said  Art  34S4>  and,  therefore,  iin  the  suit 
was  only  dismissed  in  the  year  1855,  prescription  iuis  not  accrued. 

As  to  the  objection  made  that  the  demand  for  the  first  series  of  notes  could 
hot  be  made,  and  consequently  they  could  not  be  legally  protested  because  de- 
fendants were  prevented  from  paying  them  by  the  suit  to  rescind  the  com- 
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Barbow        promise  of  1842,  I  would  remark  that  the  protest  was  necessary  as  a  conserta- 
SbuLds.        live  measure  to  protect  the  rights  of  Barrow.     If  the  endorsers  were  willing 
to  pay  without  protest  and  to  abide  by  the  compromise  of  9th  November,  1842, 
they  could  have  deposited  the  amount  of  the  notes  in  court,  or  some  other 
lawful  place. 
These  remarks  apply  as  well  to  the  second  as  to  the  first  series  of  notes. 
For  the  reasons  above  set  forth,  and  the  premises  considered,  judgment  must 
be  written  up  for  ])laintiff. 
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F.  Pena  V.  Thk  Ctties  op  New  Orleans  and  Baltimore. 

The  following  document,  written,  signed  and  dated  in  the  hand  of  John  McDonogh,  held  to  be  valid 

as  hi?  olographic  will  or  as  a  oodicil  thereto  : 

*•  $100,000.  Nbw  OfiLBANS,  January  26th,  1848. 

Four  years  from  and  after  my  death,  I  hereby  authorlae  and  direct  (and  will)  my  executors  to 

pay  unto  Francis  Pena  one  hundred  thousand  dollars.  Jobm  McDokogb." 

But  this  legacy  not  being  within  the  terms  of  Article  18S4  of  the  Ciyll  Code,  does  not  bear  interest 

before  the  suit  brought  for  the  same. 
Conceding  the  suspicion  which  may  attach  to  the  appearance  of  a  small  scrap  of  paper  as  the  title 

to  a  large  fortune,  and  the  delay  in  the  person  who  sets  It  up  four  years  after  the  testator's  death 

as  a  codicil  to  his  will,  yet  these  suspicions  should  not  counterbalance  the  testimony  of  name* 

rous  and  uncontradicted  witnesses  who  sustain  the  genuiness  of  the  document. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
.   Benjamin,  Braclford  <&  Finney,  for  plaintiff.     C»  liaselius  and   George 
JSustiSy  for  defendants  and  appellants. 

Buchanan,  J.  The  answer  of  the  defendants  specially  denies  that  the 
paper  which  the'  plaintiff  alleges  and  pretends  to  be  the  last  will  and  testa- 
ment of  John  McDonogh,  is  a  genuine  instrument,  written,  dated  or  signed  by 
the  said  McDonogh. 

Six  witnesses,  Grivot,  RoeeUus,  MazureaUy  if.  Baniett,  senior,  M.  Barfiett, 
junior,  and  Fauree,  testify  that  they  are  well  acquainted  with  John  Mc- 
Donogh^s  handwriting,  and  have  seen  him  sign  his  name.  They  believe  the 
instrument  sued  upon  to  be  wholly  in  the  handwriting  of  John  McDonogh. 

Xo  witness  has  testified  to  a  contrary  belief. 

The  genuineness  of  the  document  appears,  therefore,  to  be  established. 

The  answer  also  denies  that  the  document  sued  upon,  if  genuine,  would  be 
valid  in  law  as  a  last  will  and  testament. 

That  document  is  of  the  following  tenor : 

"  $100,000.  New  Orleans,  January  25th,  1848. 

Four  years  from  and  after  my  death,  I  hereby  authorize  and  direct  (and 
will)  my  executors  to  pay  unto  Francis  Pena,  one  hundred  thousand  dollars. 

John  McDonogh." 

The  provisions  of  the  law  of  Louisiana  upon  the  form  of  testamentary  dis« 
positions,  so  far  as  applicable  to  the  present  case,  are  found  in  Articles  1568 
and  1581  of  the  Civil  Code. 

Art.  1563,  paragraph  8.  An  act  of  last  will,  by  which  an  individual  disposes 
of  his  property,  or  of  part  thereof,  in  any  manner  w^hatsover,  whether  he  has 
instituted  an  heir  or  only  named  legatees,  whether  he  has  or  not  charged  any 
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one  with  the  execution  of  his  last  will,  is  considered  as  a  testament,  if  it  be,  ^^^ 

in  other  respects,  clothed  with  the  formalities  required  by  law.  New  Orlians. 

Art.  1581.  The  olographic  testament  is  thatw^hich  is  written  by  the  testator 
himself  In  order  to  be  valid,  it  must  be  entirely  written,  signed  and  dated 
by  the  hand  of  the  testator.  It  is  subject  to  no  other  form,  and  may  be  made 
anywhere,  even  out  of  the  State. 

The  document  in  question  is  an  act  of  last  will — for  it  is  intended  to  bo 
operative,  only  four  years  after  the  signer's  death.  It  disposes  of  a  part  of  the 
signer^s  property,  namely,  a  specific  sum  of  money.  It  disposes  of  that  sum 
in  &Tor  of  a  particular  person,  the  plaintiff.  This  is  equivalent  to  a  nomina- 
tion of  that  person  as  legatee  of  that  sum.  The  executors  of  the  signer  (ex- 
ecutors appointed  by  an  anterior  will),  are  charged  with  the  execution  of  this 
disposition. 

Finally,  being  written,  signed  and  dated  entirely  by  the  handpf  John  Yc- 
Donogh,  it  is  valid  as  his  olographic  will  or  codicil. 

The  argument  of  the  counsel  of  defendants  has  turned  principally  upon  cir- 
cumstances, which,  as  they  contend,  create  a  presumption  that  the  document 
sued  upon  is  not  genuine.  Those  circumstances  are,  the  declarations  of  John 
McDonogh,  made  to  various  persons,  at  many  times,  as  to  certain  peculiar 
views  of  that  gentleman  upon  the  subject  of  legacies  to  individuals ;  the  in- 
consistency of  this  large  legacy  with  the  preexisting  will  of  John  McDonogh  ; 
the  tardy  disclosure  by  plaintiff  of  the  possession  of  so  important  a  document ; 
and  the  condition  and  appearance  of  that  document  as  it  is  presented. 

1  and  2.  It  would  seem  that  John  McDonogh  frequently  expressed  the 
opinion  to  his  intimate  friends  that  more  good  arose  from  testamentary  devises 
to  classes  of  persons,  than  to  individuals  ;  and  that  this  was  the  leading  idea  of 
his  will,  dated  in  18o8,  and  reported  in  full  in  8th  Annual,  page  174-,  there  can 
be  no  question.  But  we  can  hardly  reject  a  posterior  will  merely  for  incon- 
sistency with  a  previous  one,  nor  even  for  inconsistency  with  expressed  senti- 
ments of  the  testator.  Ten  years  had  elapsed  between  the  date  of  the  two 
testamentary  dispositions,  and  McDonogh  might  have  had  reasons,  which  he 
dia  not  choose  to  avow,  for  making  an  exception  to  his  general  rule  of  action, 
in  favor  of  this  plaintiff. 

A  more  serious  difficulty  is  presented  by  the  two  last  grounds  of  argument. 
It  is  truly  surprising  that  the  plaintiff,  a  resident  of  New  Orleans  when  John 
McDonogJCs  Succession  was  opened,  and  his  executors  qualified,  should  have 
never  communicated  to  those  executors  the  fact  of  his  possession  of  a  docu- 
ment so  important  to  himself,  and  which  upon  its  face  was  directed  to  those 
executors ;  that  he  should  have  suffered  those  executors  to  go  out  of  office ; 
the  four  years  for  the  payment  of  his  legacy,  and  two  years  longer,  after 
McD.^s  death,  to  elapse,  without  disclosing  to  any  mortal  the  existence  of  such 
a  document  Not  a  syllable  of  explanation  is  offered  by  the  plaintiff  of  this 
delay  in  urging  his  claim. 

Again,  the  document  which  has  been  brought  up  with  the  record  for  our  in- 
spection, does  not  appear  to  have  been  carefully  kept,  as  one  might  naturally 
expect ;  but  is  discolored,  as  if  by  moisture,  creased  as  if  worn  in  the  pocket 
for  a  long  time,  and  in  parts  almost  illegible. 

We  would  have  been  better  satisfied  with  some  evidence  explanatory  of  the 
conduct  of  plaintifi^  so  little  in  accordance  with  the  usual  springs  of  human 
action,  at  least  with  that  most  powerful  of  all,  self-interest.    We  concede  the 
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PiwA  suspicion  which  may  attach  to  the  appearance  of  this  small  scrap  of  paper  as 
Nsv  OsLBAHs.  the  title  to  a  large  fortune.  But^  after  all,  suspicions  are  not  permitted  to 
counterbalance,  in  the  judicial  mind,  the  testimony  of  numerous  and  uncon- 
tradicted witnesses.  It  is  in  the  recollection  of  some  of  us,  that  a  dirty  fraction 
of  a  half  sheet  of  foolscap,  was  the  vehicle  for  the  devise  of  the  large  fortune  of 
the  late  Chief  Justice  Martin.  A  similar  eccentricity  in  John  McDonogh, 
which  made,  in  his  case,  a  bit  of  paper,  barely  large  enough  for  a  promissory 
note,  the  repository  of  an  olographic  will,  may  have  communicated  itself  to  the 
beneficiary  of  that  will,  and  been  the  cause  of  his  concealing  its  existence  un- 
til six  years  after  the  death  of  the  testator.  We  de  not  find  in  these  circum- 
stances sufficient  reason  for  reversing  the  judgment  of  the  District  Court 

The  appellee  has  filed  an  answer  to  the  appeal,  praying  an  amendment  of 
the  judgment,  by  allowing  interest  from  the  26th  October,  1854,  instead  of 
from  judicial  demand,  as  awarded  by  the  District  Judge. 

The  appellee  is  not  entitled  to  the  amendment  prayed  for.  Interest  is  only 
due  upon  particular  legacies,  before  a  suit  brought  for  the  same,  in  the  two 
cases  provided  in  Article  1624  of  the  Code.  The  legacy  under  consideration 
is  not  within  the  terms  of  that  Article.  See  case  of  Fletcher's  Succ€96ion^ 
lately  decided. 

Judgment  affirmed,  with  costs, 
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W.    L.   Knox  v.  The  Coroner  et  al. 

Where  the  plaintiH  eDjolned  tiie  execution  of  a  Judgment,  alleging  that  it  had  been  paid,  and  praying 
that  it  should  be  decreed  to  hare  been  Batiafied,  the  District  Judge  erred  in  rendering  a  final  Judg- 
ment on  overruling  defendants*  motion  to  dissolve  the  injunction. 

The  conservatory  process  of  injunction  In  such  a  case  is  separate  from  the  principal  demand  which 
should  be  put  at  issue  regularly,  before  a  final  Judgment  could  be  rendered. 

An  affidavit  for  an  injunction  stating,  that  "  thefitcta  and  aUegationay  as  sdjbrih  in  1ik€  foregoing 
petition^  are  true,  09  (herein  alleged,  to  the  be^t  of  hie  {affianVe)  knowledge  and  bdief,"  is 
sufficient. 

APPEAL  from  the  District  Court  of  the  parish  of  Carroll,  Farrar^  J. 
Short  &  Farham^  for  plaintiff.     Loui^  Selby^  for  defendants  and  appel- 
lants. 

Merrick,  C.  J.  There  is  a  motion  to  dismiss  the  appeal  in  this  case  de- 
pending on  the  same  grounds  as  the  case  between  the  parties  of  the  same  name, 
just  decided.     For  the  reasons  there  given  the  motion  must  be  overruled. 

This  case  differs  from  the  preceding  one  in  this,  that  in  the  petition,  as  an 
additional  ground  of  injunction,  the  plaintiff  alleges,  that  the  judgment  enjoined 
has  been  paid,  and  he  prays  that  on  a  final  hearing  of  the  case  the  judgment 
may  be  decreed  satisfied 

The  defendant  in  injunction  moved  to  dissolve  the  same  on  the  ground,  that 
the  petition  contained  no  cause  of  action,  that  the  same  is  too  vague  and  in- 
definite for  an  injunction,  and  that  the  affidavit  is  not  sufficient  and  is  not  di- 
rect and  positive. 

The  motion  to  dissolve  was  overruled,  the  injunction  perpetuated,  and  the 
defendants  have  appealed. 
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The  District  Judge  erred  in  rendering  final  judgment  on  overruling  the 
defendant's  motion  to  dissolve.  They  should  have  been  allowed  to  answer 
over. 

The  injunction  suit  contains,  when  commenced  by  an  injunction,  two  de- 
numds.  The  principal  demand  which  might  be  instituted  in  a  proper  case  as 
an  ordinary  action,  and  the  conservatory  process  of  injunction.  The  conser- 
vatory process  may  sometimes  be  dismissed  without  carrying  with  it  the  dis- 
missal of  the  principal  demand.  The  case  before  us  was  one  of  this  kind.  Had 
the  injunction  been  dissolved  for  any  irregularity,  it  would  not  have  destroyed 
the  prindpal  demand  to  have  the  judgment  decreed  to  be  cancelled,  because  it 
had  been  paid  and  satisfied. 

When,  therefore,  the  motion  to  dissolve  was  overruled  final  judgment  ought 
not  to  have  been  rendered  upon  the  plaintifTs  demand  in  his  favor,  but  he 
should  have  been  sufiered  to  take  his  judgment  by  default^  and  force  an  issue 
upon  the  merits  of  his  principal  demand.  8  N.  S.,  396;  4  L.  R.,  293  ;  11  L. 
R.,  482  ;  9  Rob.  202. 

On  a  consideration  of  the  motion  to  dissolve,  we  think  it  was  properly  over- 
ruled. 

The  affidavit  states,  that  "  the  facts  and  allegations  as  set  forth  in  the  fore- 
going petition,  are  correct  and  true,  as  therein  alleged,  to  the  best  of  his  (  Wm, 
K.  Knox's)  knowledge  and  belief.*^  This  appears  to  be  sufficient.  Jewell  v. 
Jevell^  1  Rob  ,  316 ;  Litingston  v.  Dick,  1  An.,  323. 

The  petition  itself  discloses  a  sufficient  ground  for  the  injunction,  viz :  the 
payment  of  the  judgment  enjoined,  and,  in  support  of  the  petition,  interroga- 
tories on  facts  and  articles  are  propounded  to  the  plaintiff  in  execution  touching 
the  payment  thereof. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  this  cause  be  re- 
manded for  further  proceedings  and  a  new  trial  according  to  law,  the  plaintiff 
and  appellee  paying  the  costs  of  the  appeal. 
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State  of  Louisiana  v.  Judge   of  Second  Judicial  District  Court — 
0.  S.  Rousseau  praying  for  a  mandamus, 

Ibe  Act  of  the  Legiilature  rdatlye  to  contested  elections,  (Rev.  Statutes,  217,)  does  not  embrace  the 
case  of  a  contested  election  of  the  Judge  of  a  District  Court  out  of  the  city  of  New  Orleans. 

Out  of  the  parish  of  Orleans  there  is  no  law  providing  for  a  Judicial  scrutiny  into  the  TOtes  for  any 
other  than  parish  officers. 

In  the  absence  of  statutory  authorization  the  courts  are  without  Jurisdiction  raUofts  maiericB,  to 
entertain  the  case  of  a  contested  election,  and  the  consent  of  parties  cannot  give  them  Juris- 
diction. 

A  Judge  of  a  district  embracing  two  parishes  is  not  a  parish  officer  within  the  meaning  of  the  Act 
relatlTe  to  contested  elections. 

A  mamdamu9  win  npt  issue  to  compel  a  District  Judge  to  grant  an  order  of  any  kind  in  a  case  where 
it  is  apparent  that  his  court  Is  without  Jurisdiction,  raUon*  materia. 

ON  a  mandamus  to  the  Honorable  J.  Foulhome,  Judge  of  the  Second  Judi- 
didal  District  Court     J.  A.  BozieVy  for  the  Relator. 
SroFFORD,  J.     James  Foulhouze  is  commissioned  as  Judge  of  the  Second 
12 
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Brin  Judicial  District  Court  That  he  is  the  acting  Judge  is  admitted  by  the  prayer 
JuBOBSdJu.Dis.  of  the  petitioner  for  a  mandamus^  compelling  him  to  grant  a  judicial  order. 

The  relator,  0.  S.  Eousseau^  has  filed  a  petition  in  the  Second  Judicial  Dis- 
trict Court  for  the  parish  of  Plaquemines,  contesting  the  election  of  James 
Foulhouze  to  the  office  of  Judge  of  that  district,  and  claiming  to  have  been 
elected  himself.  In  form,  the  proceedings  appear  to  have  been  instituted  under 
the  42d,  43d,  44th  and  45th  sections  of  the  law  relative  to  contested  elections. 
Revised  Statutes,  217.  It  appears,  that  the  relator  has  recused  the  presiding 
Judge,  who  is  the  defandant  in  this  contest.  After  recusing  him,  the  relator, 
through  his  counsel,  moved  the  presiding  Judge  to  grant  an  order  removing 
said  cause  to  an  adjoining  district^  or  referring  it  to  one  of  the  District  Judges 
of  the  State,  for  trial  The  presiding  Judge  refused  the  motion,  and  the  ob- 
ject of  the  present  proceeding  is  to  have  a  peremptory  nmndamnSy  compelling 
him  to  grant  it 

In  his  answer  to  the  rule  nm,  we  think  the  presiding  Judge  has  shown, 
that  the  District  Courts  of  this  State  have  no  power  granted  them  by  law  to 
entertain  controversies  of  this  character.  Out  of  the  parish  of  Orleans  there  is 
no  law  providing  for  a  judicial  scrutiny  into  the  votes  for  any  other  than 
*^  parish  officers."  A  Judge  of  a  district  embracing  two  parishes  is  not  a 
parish  officer,  within  the  meaning  of  the  Act  relative  to  contested  elections. 
The  whole  texture  of  the  Act  is  inconsistent  '«ith  the  opposite  hypothesis.  The 
remedy  invoked  by  the  relator  is  purely  statutable.  If  the  statute  under  which 
he  attempts  to  proceed  does  not  embrace  his  case,  he  is  without  a  standing  in 
court  The  contesting  of  votes  is  not  a  judicial  function,  only  so  far  as  made 
such  by  special  statutes.  Indeed,  some  may  have  gone  so  far  as  to  question 
whether  this  is  not  wholly  a  matter  of  administration  which  cannot  with  pro- 
priety be  referred  to  the  judicial  tribunals  at  all  At  any  rate  it  is  clear,  that 
such  tribunals  cannot  usurp  any  greater  control  over  this  business  than  is 
specially  imposed  upon  them  by  law.  In  the  absence  of  a  statutory  authoriza- 
tion, they  are  without  jurisdiction  of  the  matter,  rations  materios.  The  con- 
sent of  parties  cannot  give  jurisdiction,  and  all  courts  before  whom  such  an 
unauthorized  controversy  is  brought  must  decline,  ex  officio,  to  render  any 
order  which  would  recognize  a  right  to  sustain  the  case. 

It  matters  not,  therefore,  that  no  exception  has  been  filed  to  the  suit  of 
Rouaaeau  ;  there  being  no  express  law  authorizing  him  to  contest  the  election 
of  his  successor  before  any  of  the  District  Courts,  he  asks  us  to  do  a  worse 
than  futile  thing  when  he  asks  an  order  compelling  such  a  case  to  be  tried. 
It  has  been  said  on  a  former  occassion,  that  "courts  of  justice  will  not  lend 
their  aid  to  foster  idle,  circuitous  and  wasteful  litigation."  Hyde  &  Goodrich 
v.  IfeiD  Orleans,  12  An.,  191. 

In  our  opinion,  we  ought  not  to  compel  the  tribunals  whose  proceedings  we 
revise  to  grant  orders  with  a  direct  view  to  the  continuance  of  costly  proceed- 
ings, when  their  lack  of  jurisdiction  ratione  materia  is  patent  upon  the 
record. 

Because,  in  the  case  of  the  State  v.  Judge  ofths  Fifth  Distriet  Court  of  Neu> 
Orleans,  12  An.  514,  we  declined  to  interfere  by  a  writ  of  prohibition  in  this 
case,  before  any  action  to  the  prejudice  of  the  applicant  was  had,  it  does  not 
follow  that  we  should  interfere  now,  by  a  writ  of  mandamus,  to  compel  the 
prosecution  of  a  suit  which  no  court  can  lawfully  entertain. 

The  District  Judge  being  called  on  to  grant  certain  orders  has  answered. 
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that  the  granting  of  those  orders  would  involve  pro  tantOy  the  entertaining  of        8r^™ 

jurisdiction  in  a  cause  upon  which  no  judgment  could  he  pronounced  ;  the  ap-  Jin>a>8d  Ju.Db 

plicant  has  contended  that  it  would  not,  and  the  point  at  issue  helow  was, 

whether  any  law  authorized  the  courts  of  justice  to  take  cognizance  of  a  contest 

touching  the  election  of  a  District  Judge,  out  of  the  parish  of  Orleans.     The 

same  point  has  been  mooted  here,  and  being  of  opinion  with  the  District 

Judge,  that  no  such  law  exists,  we  think  the  rule  must  be  discharged. 

Rule  discharged. 

Buchanan,  J.  It  is  settled  by  repeated  decisons,  that  this  court  will  only 
issue  the  writ  of  mandanvus  in  aid  of  its  appellate  jurisdiction.  But  that  ap- 
peUate  jurisdiction  of  necessity  requires  an  original  jurisdiction  in  the  court  of 
the  first  instance,  as  its  basis.  The  want  of  jurisdiction  in  that  court  is  the 
foundation  of  a  diflferent  suit,  that  of  prohibition.  Whenever,  therefore,  it  is 
brought  to  our  notice,  that  the  matter  in  which  we  are  called  upon  to  enforce 
the  action  of  an  inferior  court  by  the  writ  of  mandamus,  is  one  which  is  not 
within  the  cognizance  of  the  tribunal  whose  action  is  sought  to  be  enforced, 
we  are  bound  to  refuse  the  writ  It  appears  to  me  that  we  have  here  a  case  of 
this  sort  The  contest  of  an  election  of  a  District  Judge,  out  of  New  Orleans, 
appears  to  be,  thus  far,  a  eausus  omUaus  in  our  legislation.  If  such  an  action 
could  be  entertained  at  all,  most  clearly  the  Judge  whose  election  was  con- 
tested would  be  incompetent  to  sit  in  judgment  upon  that  issue.  His  duty 
would  be  to  refer  the  matter  to  another  Judge,  to  be  proceeded  in  according 
to  the  general  rules  for  the  trial  of  recused  cases.  But  there  being  no  action 
given  by  law  to  contest  such  an  election,  the  recusation  of  the  Judge  can  pro- 
duce no  effect;.  For  if  that  particular  Judge  is  incompetent  ratione  personoSj 
all  other  Judges  are,  as  well  as  himself,  incompetent  ratione  materia.  And 
we  can  give  no  relief  because  the  matter  is  not  the  subject  of  judicial  ac- 
tion. 

It  mu.^t  be  admitted,  that  the  position  of  the  case  of  Octate  8,  Roueeea/ii  v. 
Jamet  Foulhouze  is  an  anomalous  one ;  and  it  is  said,  that  being  in  court,  it 
must  be  disposed  of;  that  it  is  impossible  that  any  cause  can  be  in  court  with- 
out being  under  the  control  of  the  court,  so  far  at  least  as  to  dismiss  it,  if  it 
cannot  be  entertained.  On  the  other  hand,  I  should  say,  that  the  Clerk  of  the 
District  Court  might  have  declined  to  file  among  his  records  an  action  unwar- 
ranted by  any  law.  As  a  matter  of  private  opinion,  I  should  say  the  District 
Judge  might  direct  the  Clerk  to  return  the  petition  to  the  party  who  filed  it 
But,  as  a  member  of  this  tribunal,  I  cannot  interfere. 

For  these  reasons,  I  concur  in  the  dismissal  of  the  rule  for  a  mandamus, 

Hbrbick,  C.  J.,  dissenting.  I  am  unable  to  concur  in  the  views  expressed 
by  my  colleagues  in  this  case. 

The  suit  instituted  by  the  relator  against  the  defendant  was  a  proceeding 
regular  in  form  and  full  in  its  details  and  allegations  under  the  statue  at  least, 
if  not  under  the  Code  of  Practice.  Moreover,  it  was  accompanied  by  a  cita- 
tion also  regular  in  form,  which  was  duly  served  upon  the  defendant 

The  plaintiff  at  a  regular  term  of  the  court,  after  entering  his  own  recusa- 
tion and  protesting  *^  that  the  defendant  cannot  try  and  adjudge  in  any  man- 
ner whatever  the  cause,  moved  the  court  that  said  action  be  removed  from 
this  (the  parish  of  Plaquemines)  in  an  adjoining  district,  there  to  be  tried  and 
adjudged,  or  that  said  cause  be  referred  to  one  of  the  District  Judges  of  the 
State,  so  that  said  Judge  who  shall  interchange,  shall  have  authority  to  repair 
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Stat*  to  the  parish  of  Plaquemines,  there  to  preside,  and  try  and  adjudge  said  cause 
JvBOBSdJn.Du-  pursuant  to  law,  and  in  order,  generally,  that  said  cause  may  be  proceeded 
with  and  tried  and  adjudged.*'  This  motion  was  overruled  and  refused,  on  the 
grounds  that  ^'  the  defendant,  and  not  the  plain tiif,  had  the  right  to  enter  the 
recusation ;  that  the  said  Second  District  Court  has  no  jurisdictiofn  therein ; 
that  said  motion  had  for  its  object  to  make  the  defendant  acknowledge  that 
any  of  the  District  Judges  has  a  right  to  decide  becween  plaintiff  and  defen- 
dant, and  that  there  is  no  law  showing  which  Judge  and  court  can  be  called 
ftiid  authorized  to  preside  over  and  try  the  cause  herein/' 

In  the  application  for  the  writ  of  majidamus  to  compel  the  defendant  to  make 
the  order,  the  applicant  prayed  also  for  such  other  order  as  the  nature  of  the 
case  might  require  \  and  thereupon,  we  made  the  following  order,  viz : 

**  It  is  ordered,  that  a  rule  issue  requiring  the  Son,  James  Foulkouze^  Judge 
of  the  Second  Judicial  District  Court,  to  show  cause,  on  or  before  the  first 
Monday  of  November  next,  at  10  o'clock  A.  M.,  why  he  should  not  render  judg- 
knent  upon  the  motion  for  a  recusation  in  the  case  of  Oeta^e  S,  Roxisaeau  against 
him,  in  the  parish  of  Plaquemines,  in  the  matter  of  the  contest  of  an  election, 
and  why  he,  the  said  Judge,  should  not  either  recuse  himself,  or  otherwise 
proceed  to  pronounce  judgment  upon  said  motion  and  said  cause." 

In  answer  to  the  rule,  the  defendant  assigns  seven  reasons  why  the  peremp- 
tory mandamm  should  not  issue. 

It  is  sufficient  to  notice  the  first  paragraph  of  the  first  ground  taken  by  the 
defendant,  inasmuch  as  it  fairly  states  the  real  issue  on  the  rule.  It  is  as  fol- 
lows, viz ; 

*'  The  plaintiff  sets  forth  that  he  has  contested  the  election  of  the  District 
Judge ;  he  sets  forth,  that  Ja/mes  Foulhouze^  the  person  whose  election  as  Dis- 
trict Judge  he  contests,  has  been  commissioned  by  the  Governor,  has  taken 
the  oath  of  office,  and  has  entered  upon  the  duties  of  his  office ;  and  now,  be- 
cause James  Foulhonze,  Eeq.^  refuses  to  give  orders  in  a  suit  calling  in  ques- 
tion his  election,  commission  and  judicial  capacity,  a  mandamus  is  prayed  for 
to  compel  him  to  do  so.  The  simple  question  is,  has  this  or  any  other  court 
of  this  State,  any  jurisdiction  of  such  a  case ;  any  authority  to  order  any  Judge 
to  try  it,  or  any  court  to  order  its  trial  ?  If  so,  then  where  is  the  law  giving 
this  or  any  other  court  jurisdiction  of  the  controversy.  The  Supreme  Court 
has  in  general  an  appellate  jurisdiction,  and  in  furtherance  of  that  jurisdic- 
tion, has  a  right  to  issue  a  mandamus  ;  but  it  will  not  certainly  do  so  to  com- 
pel an  inferior  Judge  to  grant  orders  in  a  case  when  the  couri^  over  which  that 
inferior  Judge  presides,  has  evidently  no  jurisdiction.  On  the  contrary^  (the 
defendant  continues,)  the  Supreme  Court  will  grant  a  prohibition  as  in  the 
case  of  Tappan  v.  Foute,  to  prevent  a  District  Judge  from  assuming  jurisdic- 
tion where  he  has  none.  For  the  greater  reason,  this  court  will  not  compel 
this  respondent  (or  any  other  court  or  Judge  in  his  place)  to  entertain  a  case 
in  which  no  law  invests  the  inferior  court  with  power  to  pronounce." 

If  the  position  assumed  by  the  defendant  be  correct,  it  then  follows  that  a 
proceeding  has  been  filed  in  the  District  Court,  which  neither  that  nor  any 
other  court  has  power  either  to  dismiss  or  grant  the  demand  contained  in  the 
prayer  of  the  petition ;  and  a  cause  has  been  commenced  which  can  never  be 
ended.  A  position  which  it  seems  to  me  cannot  be  maintained  either  on  prin- 
ciple or  authority.  For  every  case  must  go  out  of  court  upon  a  decree  con- 
demning the  defendant  to  satisfy  or  absolving  him  from  the  whole  or  a  part 
of  the  plaintiff's  demand.     Any  thing  short  of  this,  is  not  a  decree. 
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Pra$ei provincia  non  ignorfU  definitivam  sententiamy  qum  condemnatianem         Statb 
wl  a^lutianem  non  eontinet,  pro  justa  non  hdberi.    Const.  8,  Code  7,  45.       jusosSd  Jv.Dis. 

It  is  not  enough  to  excuse  the  Judge  from  exercising  his  judicial  functions, 
to  show  that  in  his  opinion  the  demand  is  unfounded  and  illegal,  and,  there- 
fore, cannot  lawfully  be  granted.  The  plaintiff  whose  demand  is  unfounded, 
has  a  right  to  he  heard  and  to  have  the  judgment  of  such  inferior  tribunal  up- 
on bis  demand ;  for,  peradventure,  that  which  appears  absurd  to  the  lower 
court,  may,  on  a  more  careful  examination,  be  found  to  have  merits,  when  it 
shall  have  been  examined  by  the  Supreme  Court. 

Suppose,  for  instance,  a  suitor  should  institute  a  suit  against  the  District 
Judge  for  some  demand,  sounding  in  dollars  and  cents,  which  should  appear 
to  such  Judge  frivolous,  and  even  calculated  to  bring  him  into  contempt  if 
true ;  could  the  District  Judge  decline  either  to  dismiss  or  try  the  case,  or  en- 
ter the  proper  order  of  recusation,  &c  ?  On  an  application  for  a  mandamus^ 
would  it  be  proper  for  him  to  argue  to  us,  that  the  petition  was  absurd  or  de- 
manded some  illegal  thing  which  the  Judge  should  choose  to  construe  into  a 
personal  afiOront  ? 

It  seems  to  me  not  We  could  only  consider  the  case  after  it  had  been 
passed  upon  by  the  lower  court.  If  the  Judge  should  deem  himself  incom- 
petent to  try  such  cause,  he  should  recuse  himself,  and  whenever  a  judgment 
should  be  rendered,  whether  dismissing  the  petition  or  demand,  or  granting 
the  prayer  of  the  petition,  this  court  could  take  jurisdiction  of  the  same.  To 
try  the  case  before  that  time,  would  be  assuming  original  jurisdiction. 

So  in  the  case  before  us.  A  proceeding  has  been  commenced  in  the  Second 
Judicial  District,  m  the  parish  of  Plaquemines,  of  which  the  defendant  is  the 
Judge,  at  least,  de  facto.  If  he  is  interested  in  the  case  as  a  party,  he  should 
recuse  himself,  and  make  such  other  order  as  may  be  needed.  If  he  is  not  in- 
terested, he  should  hear  motions,  grant  orders  and  try  the  case.  If  the  de- 
inand  is  wholly  unfounded  and  unauthorized  by  law,  it  should  be  dismissed. 
If  well  founded,  it  should  be  sustained.  All  these  questions  are  for  the  de- 
cision of  the  District  Judge  who  shall  try  the  case,  to  whose  unbiased  judg- 
ment they  ought  to  be  left  without  dictation  on  the  part  of  this  tribunal,  which 
can  only  revise  such  decisions  after  the  parties  shall  have  been  hoard  and 
the  judgments  and  decrees  regularly  entered  by  the  District  Court,  and  the 
parties  have  taken  their  appeal  from  the  same. 

I  see  no  other  way  of  disposing  of  the  case,  than  to  exert  the  power  of  this 
court,  and  compel  the  Judge  of  the  Second  Judicial  District,  to  recuse  him- 
self, or  to  try  the  case,  and  either  dismiss  the  cause  or  render  judgment  there- 
on, in  fiivor  of  the  party  justly  entitled  thereto. 

With  the  views  I  entertain,  I  do  not  think  it  proper  to  express  an  opinion 
upon  the  merits  of  the  controversy.  The  defendant  has  not  even  excepted  to 
the  plaintiff  *8  petition,  and  it  is  not  yet  known  what  line  of  defence  he  may 
assume  in  his  pleadings  in  that  suit.  It  may  be  that  what  appears  doubtful 
to  me  in  these  proceedings  now,  may  be  made  certain  whenever  the  parties 
shall  be  heard  upon  such  issues  as  they  make  in  tlicir  pleadings. 

Neither  do  I  consider  it  a  suflBcient  objection  to  the  rule,  that  the  proceed- 
ing which  the  party  has  selected  \^  expensive.  If  it  is  not  founded  in  law,  it 
is  in  the  power  of  the  defendant  to  cause  it  to  be  dismissed  without  any  con- 
siderable cost  If  it  is  an  action  which  can  be  maintained,  the  cost  of  the 
proceeding  is  no  objection  to  it. 
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Stitk  The  case  of  Tappan  v.  Foute,  is  not  applicable  lo  this  case,  because  the  Se- 

Ji7DOB9d'ji7.  Ds.  cond  Judicial  District  Court,  for  the  parish  of  Plaquemines,  is  one  of  general 
jurisdiction. 

But  it  is  said,  that  this  court  will  issue  the  writ  of  mandarmu  only  in 
aid  of  its  appellate  jurisdiction,  and  as  the  District  Court  has  no  original  ju- 
risdiction of  the  cause,  this  court  has  no  appellate  jurisdiction  of  it,  because 
an  appellate  jurisdiction  necessarily  requires  an  original  jurisdiction. 

The  thing  demanded  is  an  office  which  the  petitioner  alleges  is  worth 
$10,000. 

The  Second  District  Court,  as  was  just  observed,  is  one  of  general  jurisdic- 
tion. The  thing  demanded  was,  therefore,  within  the  jurisdiction  of  that 
court,  or  none. 

If  it  was  within  the  jurisdiction  of  that* court,  this  court,  whose  powers  are 
derived  from  the  Constitution,  and  not  from  the  Legislature,  must  have  appel- 
late jurisdiction,  because  the  thing  demanded  is  over  three  hundred  dollars. 
If  the  District  Court  has  not  jurisdiction  of  the  thing,  because  it  is  a  ea*u9 
omissus^  then  this  court  would  have  jurisdiction  to  revise  any  judgment  of  that 
court,  wherein  it  should  decree  the  office  to  belong  to  the  relator,  and  this  is 
precisely  what  this  court  did  in  taking  jurisdiction  in  the  case  of  Tappan  v. 
Foute.  If  the  court  had  no  appellate  jurisdiction  in  that  case,  it  had  no  power 
to  render  the  decree  it  did. 

Then,  if  the  Second  Judicial  District  Court  for  the  parish  of  Plaquemin^  has 
jurisdiction  of  the  relator's  demand,  and  can  render  judgment  in  his  favor ; 
this  court  can  examine  that  judgment,  because  the  thing  in  controversy  is 
over  three  hundred  dollars.  But  if  the  said  court  has  no  power  to  decree  what 
the  plaintiff  demands,  then  this  court  has  jurisdiction  on  appeal  to  reverse  any 
judgment  of  that  court  which  shall  not  dismiss  relator's  demand,  and  to  ren- 
der such  judgment  as  that  court  ought  to  have  rendered. 

I  am  unwilling,  on  account  of  the  mere  inconvenience  which  this  proceed- 
ing will  occasion,  to  sanction  any  but  the  regular  modes  of  determing  this  as 
well  as  all  other  causes.  And  I  am,  therefore,  of  the  opinion,  that  a  peremptory 
mandamtts  should  issue  in  conformity  to  the  rule  issued  by  the  court  in  this 
case,  in  order  that  said  cause  may  be  dismissed  or  tried  on  its  merits,  and  de- 
termined according  as  the  right  shall  appear. 


Succession  of  Sarah  Penny. 

When  one  of  two  Joint  admlnlstratora  is  prevented  by  ilckneas  from  t&klng  the  oath  before  the 
court  where  the  administration  is  granted,  but  talces  it  before  a  Justice  of  the  Peace  in  another 
parish  and  transmits  it  to  the  Clerk  of  the  court  where  the  saccession  is  opened,  it  will  satisfy  the 
law  in  relation  to  the  oath  of  administrators. 

The  appointment  by  administrators  residing  out  of  the  parish  where  the  succession  is  opened  of  an 
agent  residing  in  that  parish,  made  before  they  had  qualified,  but  after  the  decree  conferring  upon 
them  the  administration,  is  valid. 

APPEAL  from  the  District  Court  of  East  Feliciana,  J^tliff^  J. 
MuB€  <fe  Hardee^  for  Bloom^  appellant     George  S,  Sawyer  «nd  S,  K 
Bunion.,  for  appellee. 


NEW  ORLEANS,  FEBRUARY,  1868.  95 

BccHAKAN,  J.    The  defendants  having  been  preferred  to  the  plaintiff  for  the    Sucrasiow  o» 
administration  of  the  estate  of  Mrs.  Sarah  Ann  Fenny,  deceased,  by  judgment 
of  this  court  rendered  at  the  April  term,  1855,  (10th  An.,  290,)  the  plaintiff 
presented  his  petition,  subsequently  to  their  haying  qualified  as  administrators, 
that  they  might  be  removed  from  office,  on  the  grounds : 

Ist.  That  they  had  not  taken  the  oath  of  office  as  administrators,  in  the 
manner  required  by  the  decree  of  this  court 

2d.  That  before  qualifying  as  administrators,  defendants  had  appointed  an 
attorney-in-fact  residing  in  the  parish  to  represent  them  in  the  administration ; 
which  attomey-in-&ct  subsequently  declined  the  said  trust 

I.  Of  the  two  joint  administrators,  one,  Mr,  Foster,  was  sworn  before  the 
Clerk  of  the  court  which  appointed  him ;  and  the  other,  Mrs.  Foster,  was 
sworn  before  a  Justice  of  the  Peac^  in  the  parish  of  Concordia,  and  her  oath  of 
office  duly  transmitted  to  the  Clerk  of  the  court  in  which  the  succession  was 
opened.  A  satisfactory  reason  has  been  proved  for  Mrs,  Foster's  not  having 
been  sworn  in  court  as  her  husband  was,  namely :  the  delicate  state  of  her 
health  at  the  time,  which  rendered  it  dangerous  for  her  to  travel.  We  are  of 
opinion,  that  the  requirements  of  the  law  in  relation  to  the  oath  of  the  adminis- 
trators have  been  complied  with. 

II.  The  administrators  appointed  a  resident  of  the  parish  of  East  Feliciana 
as  their  attomey-in-&ct  under  the  Act  of  1847,  (page  115,)  after  the  decree  of 
this  court  conferring  upon  them  the  administration,  but  in  point  of  fact  a  few 
days  before  they  had  qualified  as  administrators.  We  do  not  consider  this 
point  of  time  as  affecting  the  validity  of  the  proceeding. 

The  attorney- in-&ct  thus  appointed  (U.  B.  Rourk)  signified  in  writing  to 
defendants  his  recognition  of  the  quality  of  attorney-in-fact  thus  conferred  upon 
him  by  defendants.  He  subsequently  put  of  record  a  renunciation  of  the  man- 
date, with  the  professional  assistance  of  the  counsel  of  the  plaintiff. 

But  it  is  proved,  that  the  defendants  on  being  informed  of  the  renunciation  of 
their  mandate  thus  made  by  Mr,  Rourk,  immediately  appointed  another  resi- 
dent of  the  parish  of  East  Feliciana  {Mr.  McRae)  as  their  attorney-in-fact  for 
the  purposes  of  the  administration,  who  made  appearance  in  court  and  formally 
accepted  the  mandate. 

There  are  various  other  points  which  have  been  discussed  in  argument,  but 
which  are  unnecessary  to  examine  for  the  decision  of  this  appeal. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  affirmed,  with  costs. 

Merbick,  C.  J.,  took  no  part  in  the  decision  of  this  case. 


R.  T.  CoLUNs  V.  J.  W.  Graves. 


IS  ~^\ 
48      46 


Wbere  the  Jary  have  not  rendered  a  dUUnet  verdict  on  a  claim  set  op  by  the  defendant  in  recon- 
rention  the  case  will  be  remanded  for  a  new  trial. 

A  PPEAL  firom  the  District  Court  of  the  parish  of  Carroll,  Farrar,  J. 
A     Goodrich  and  DeFrance,  for  plaintiff.     L,  Selby,  for  defendant  and  appel- 
lant. 
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OoLum  CoLEf  J.    Plaintiff  sues  the  defendant  for  five  hundred  dollars  for  medical 

Ghatb.        services. 

The  bill  is  as  follows : 

Lake  Providence,  La.,  1855. 
J,  W.  Ghrazes, 

To  R,  T,  Collins,  Dr. 
1856.    To  waiting  on  himself,  wife,  daughter,  son  and  negro  woman  during 
the  yellow  fever,  at  $100  00  each $500  00 

Defendant  pleaded  the  general  denial  and  also  set  up  a  reconventional  de- 
mand for  $209  50. 

The  case  was  tried  before  a  jury  who  rendered  a  verdict  for  "  one  hundred 
and  fifty  dollars  with  interest  from  maturity  till  paid,  and  costs  of  suit.'* 

The  testimony  as  to  the  usual  price  of  physicians  in  the  parish  of  Carrol  in 
yellow  fever  epidemics  is  contradictory. 

A  part  of  the  evidence  shows,  that  the  price  for  a  visit  is  double  of  what  it 
is  in  ordinary  cases,  whilst  other  testimony  establishes,  that  the  price  is  one 
hundred  dollars  for  heads  of  the  family  and  fifty  dollars  for  each  other  member 
thereof. 

We  think  the  lowest  estimate  is  a  reasonable  compensation  for  the  services 
of  plaintiff  in  this  case. 

The  existence  of  epidemics  does  not  authorize  exorbitant  fees.  Vide  Succes- 
sion of  Victor  DucloSy  11  An.,  406. 

Adopting  this  estimate,  it  is  impossible  to  determine  the  value  of  plaintiff's 
services,  for  the  only  evidence  is  that  of  Roberts,  who  testifies,  that  he  knows 
"from  what  both  parties  said  to  him,  that  Dr,  Collins  did  attend  to  the  cases 
in  Mr.  Graves^  family,  some  four  or  five  in  number." 

According  to  the  lowest  estimate  of  the  value  of  plaintiff's  services  he  is 
entitled  to  be  paid  double  of  the  ordinary  price  for  a  visit,  but  there  is  no  evi- 
dence to  establish  the  number  of  his  visits. 

Defendant  had  the  right  to  plead  his  plea  in  reconvention,  because  pfaintlff 
resided  at  the  time  of  the  institution  of  the  suit  and  during  its  continuance  in 
a  different  parish  from  the  residence  of  defendant;  the  jury,  however,  did  not 
render  any  distinct  verdict  on  the  claim  in  reconvention,  and  we  cannot  say 
whether  they  took  it  into  consideration  in  their  verdict  or  not. 

We  think  the  case  ought  to  be  remanded  to  give  the  plaintiff  the  opportunity 
of  proving  the  number  of  his  visits,  and  to  have  the  opinion  of  the  jury,  or  of 
the  court  in  the  event  the  jury  is  waived  on  the  reconventional  demand  of  de- 
fendant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  of  the  jury 
and  the  judgment  of  the  court  thereon  be  avoided  and  reversed,  and  that  this 
cause  be  remanded  for  further  proceedings  according  to  law,  and  that  appellee 
pay  the  costs  of  appeal. 
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Succession  of  Charlotte  Aguillard. 

Ib  Ite  partition  of  a  inooenloa  it  is  not  proper,  wbere  a  part  of  the  heirs  have  purchased  property, 
to  form  lots  of  the  notes  of  the  heirs,  who  were  parchasers,  with  the  cash,  thus  compelling  the  heirs 
vho  had  not  purchased  to  receive  a  part  in  the  notes  of  their  co-heirs.  In  such  case  the  obliga- 
tions of  the  heirs  purchasing  at  the  sale  should  be  assigned  to  them. 

Whan  the  mass  of  the  succession  to  be  divided  is  of  such  a  character  that  it  cannot  be  formed  into 
ioU  without  manifteat  la^wrj  to  the  parties,  that  formality  is  not  required. 

A  partition  will  be  set  aside  where  a  minor  heir  is  represented  by  his  tutor  who  is  himself  a  party  to 
the  partition.  The  otjectton  need  not  have  been  made  by  way  of  opposition  before  the  notary, 
kefcre  whom  no  contestation  could  have  been  made  eoncemlag  It. 

The  uoder-tator,  if  he  1m  not  interested  adversely  to  the  minors,  properly  represents  them  all  In  a 
partition  where  there  la  no  division  to  be  made  of  the  share  of  the  minors  inUr  ae. 

1h«  heln  purchasing  at  the  succession  sale  are  chargeable  with  the  Interest  stipulated  in  their  notes 
from  Bkatmrlty  until  the  day  of  the  formation  of  the  mass  <of  the  estate  for  partition. 

The  notary  most  be  aaslat^  by  experts  in  making  a  partition.    O.  C,  1989. 

APPEAL  from  the  District  Court  of  the  parish  of  Pointe  Couple,  Eatliff, 
Judge  of  the  Seventh  District,  presiding.    Frovosty^  for  opponent  and 
tppeOant     W,  JET.  Cooley^  for  appellee. 

MsuucK,  C.  J.  This  is  an  appeal  from  a  decree  homologating  a  partition 
taken  by  AurHie  Robilla/rd  and  other  heirs  of  the  deceased. 

The  assets  to  be  partitioned  consisted  of  cash  in  the  hands  of  the  administra- 
tor and  the  matured  notes  and  notes  not  yet  due  of  the  heirs  and  others. 

The  appellants  complain  of  the  partition  made  by  the  notary  on  the  following 
among  other  grounds,  viz : 

1st  and  2d.  That  the  notary  allotted  the  shares  to  the  heirs,  instead  of  form- 
ing lots,  and  allowing  the  heirs  to  draw  for  the  same.  It  is  true,  that  the  Civil 
Code,  Art  1289,  directs  the  formation  of  lots,  and  that  the  same  be  drawn  by 
the  co-heirs,  but  this  is  not  possible  in  all  cases,  and  in  some,  it  would  be  an 
idle  ceremony,  as  where  the  sum  to  be  divided  consisted  entirely  of  cash.  See 
10  L.  R,  458.  It  might  also  happen,  that  only  a  part  of  the  heirs  had  pur- 
chased property.  Now,  if  the  residue  of  the  mass  consisted  of  cash,  it  would 
be  unjust  to  form  the  notes  of  the  heirs  with  the  cash  into  lots,  and  compel 
those  heirs  who  had  not  purchased  property  to  receive  a  part  in  the  notes  and 
to  collect  the  amount  due  them  from  their  co-heirs.  Justice  in  such  cases 
could  only  be  done  by  assigning  to  the  heirs  who  had  purchased  property 
their  own  obligations.  So,  too,  where  a  part  of  the  heirs  demand  the  sale  of 
property  for  cash,  and  others  on  a  credit  there  can  only  be  a  partial  formation 
of  lots.  G.  C,  1264.  The  partition,  therefore,  was  not  informal  in  that  par- 
ticular if  the  mass  was  of  that  character,  by  reason  of  the  obligations  of  the  co- 
heirs forming  a  part  thereof^  that  it  could  not  be  formed  into  lots  without 
manifest  injury  to  the  parties. 

3d.  That  the  minor,  Justin  Aguilla/rd^  was  not  properly  represented  by  his 
tutor,  Dronn  AguiUardy  who  was  himself  a  party  to  the  partition.  The  under- 
tutor  ought  to  have  acted  in  this  instance.  But  if  he  also  should  be  interested, 
then  a  tutor  or  curator  ad  hoe^  under  Articles  116  and  964  C.  P.,  or  a  special 
tutor,  under  Article  1291  of  the  Civil  Code,  ought  to  be  appointed.  See  C.  P., 
117.  It  will  here  be  observed,  that  this  is  the  case  of  one  minor  concurring 
trith  other  heirs  and  not  a  division  of  an  estate  among  several  minors  having 
13 
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SD0CIB810V  Of  the  same  tutor.  The  partition  appears  to  be  erroneous  on  this  ground.  But 
it  is  urged,  that  this  objection  was  not  made  before  the  notary,  and  cannot, 
therefore,  be  set  up  by  way  of  opposition  to  the  partition  itself.  This  was 
not  a  matter  submitted  to  the  notary,  and  no  contestation  could  be  formed  . 
before  him  concerning  it  It  is  further  objected,  that  even  if  informal  in  this 
particular,  the  appellees  are  entitled  to  have  the  partition  homologated  as  a 
provisional  partition.  The  heirs  who  oppose  the  partition  cannot  be  bound  by 
anything  except  a  definitive  partition.  As  they  would  have  the  right  to  insti- 
tute an  action  to  procure  a  definitive  partition,  so  they  may  by  way  of  excep- 
tion oppose  one  that  is  informal,  and  demand  that  it  be  made  in  due  form. 

4th.  As  die  children  of  Johri  H,  Johnson  do  not  demand  a  partition  of  the 
share  which  they  will  receive  inter  se^  they  can  be  represented  in  the  partition 
by  the  under-tutor  if  not  himself  interested  adversely  to  them.    C.  P.,  117. 

5th.  The  notary  properly  charged  AurilU  Rolilla/rd^  Borsin  RobiUard  and 
the  other  heirs  who  bought  property  at  the  probate  sale  with  the  interest  stipu- 
lated in  their  notes  from  maturity  until  the  day  of  the  formation  of  the  mass. 
If  the  heir  pays  interest  after  his  obligations  have  fallen  due,  he  has  the  equi- 
valent in  the  revenues  of  the  property  which  he  has  bought,  and  justice  requires 
that  he  should  make  his  co-heir  equal  by  payment  of  interest.  We  see  nothing 
in  Article  1265  of  the  Code  opposed  to  this  view  of  the  obligation  of  the  heir 
purchasing  property,  and  so  it  was  adjudged  in  the  case  of  Marionavx  v. 
MarionauXy  12  Rob.,  666. 

6th.  The  decree  of  the  District  Court  on  the  opposition  to  the  account  which 
was  affirmed  by  this  court,  binds  all  persons  who  were  parties  to  the  proceeding, 
and  as  to  them  it  is  not  open  to  examination.  If  any  of  the  heirs  were  not 
cited  and  the  proper  notices  have  not  been  given,  such  heirs  might  perhaps  be 
heard.  But,  as  to  all  others,  the  decree  must  be  held  conclusive,  and  subject 
to  the  construction  ordinarily  put  upon  the  language  used  in  decrees. 

7th.  The  notary  ought  to  have  been  assisted  by  experts  in  making  the  par- 
tition.    C.  C,  1289. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  the  partition  be  set 
aside,  and  that  this  case  be  remanded  to  the  lower  court,  in  order  that  the 
minors  may  be  properly  represented  and  a  new  partition  be  made  in  accordance 
with  law  and  the  views  herein  expressed  ;  and  it  is  ftirther  ordered,  that  the 
appellees  pay  the  costs  of  this  appeal. 


J.  V.  CataLooj^e  i).  J.  M»  Alva. 

The  holder  of  A  promissory  note,  pa/able  at  a  specified  place,  secured  bjr  an  act  importi&g^  coufes* 
Bion  of  Judgment,  is  entitled  to  executory  process  afi;aita8t  the  tnaker  without  tnaking  authentic 
proof  that  the  note  was  presented  at  that  place  for  payment. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaud,  J. 
K  R.  Orandmont^  for  plaintiff.     Z.   Castera^  for  defendant  and  appel- 
lant 
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CoLB,  J.   The  sole  question  in  this  oase  is,  whether,  when  an  act  of  mortgage      CATiLoovs. 
imports  confession  of  judgment  in  favor  of  the  holder  of  a  note  payable  at  a         Ai.ix. 
specific  place,  the  holder  of  said  note  is  entitled  to  have  the  executory  process 
issued  without  alleging  that  he  has  presented  the  note  at  the  place  designated 
for  its  payment,  or  by  alleging  that  he  has  presented  the  note  to  the  defendant 
who  has  refused  to  pay,  without  proving  either  of  said  allegations. 

The  recent  decisions  of  this  court  do  not,  in  ordinary  actions,  require  proof 
of  demand  of  payment  at  the  place  specified  in  a  note,  but  the  debtor  has  the 
right  to  show  he  bad  ftinds  at  the  place  of  payment,  and  was  ii^jured  by  .the 
neglect  of  the  holder  of  the  note  to  demand  its  payment  at  the  place  specified 
therein  for  payment 

We  think  that  the  reason  of  this  principle  applies  to  executory  process,  and 
the  mortgagee  is  entitled  to  it  without  authentic  evidence  of  demand  of  pay- 
ment at  the  place  specified  in  the  mortgage  note. 

If  the  mortgagee  has  never  demanded  payment  at  the  place  designated  in 
the  note,  and  the  mortgagor  is  thereby  injured,  the  latter  can  arrest  the  order 
of  seizure  by  an  injunction. 

H  then,  it  is  not  necessary  to  have  authentic  evidence  of  demand  of  payment 
at  the  place  specified  in  the  note,  it  is  not  then  requisite  to  allege  the  demand 
in  the  petition. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 


McLaughlin,  Bayis  &  Co  v.  P.  Sauv^. 

TIm  testimony  ofa  partner  irho  hae  transferred  Us  interest  to  his  copartner,  notwithstanding  a  re* 

lease  Vj.the  plalntilb  most  always  be  receired  with  grare  suspicions. 
Atiboach  parol  proof,  to  estehUsh  an  agreement  to  pay  eigbt  per  cent,  interest,  may  be  receired  with- 

ontol^ection,  yet  the  court  cannot  gire  Judgment  for  that  rate,  *•  It  is  of  the  essence  of  legal  cyI- 

deuce  in  support  of  It,  that  it  be  written." 

APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  Bwrthe,  J. 
Singleton  &  Ivy^  for  plaintiflfe.    J.   W.  Duncan^  for  defendant  and  ap- 
pellant 

MvRRicK,  C.  J.  This  suit  is  brought  to  recover  for  the  use  of  Aldm  Mc- 
Laughlin from  the  defendant  the  sum  of  $800,  with  interest  at  the  rate  of 
eight  per  cent  per  annum  from  the  1st  of  January,  1862,  for  work  done  to 
stop  the  well  known  crevasse  which  occured  upon  the  plantation  of  the  de- 
fendant in  1849,  and  occasioned  the  inundation  of  a  portion  of  this  city. 

There  was  judgment  for  the  plaintiff  for  debt  and  interest,  and  defendant 
has  appealed.  The  plaintiffs  introduced  one  of  then*  partners  who  had  trans- 
ferred his  interest  to  Alden  McLaughlin  as  a  witness  to  prove  the  claim.  It 
most  be  remarked  in  regard  to  this  kind  of  proof  that  it  always  must  be  received 
with  gnve  suspicions,  notwithstanding  it  is  accompanied  by  a  release  from  the 
plaintiff.  For  it  is  often  the  case  that  these  transfers  are  made  in  order  to  ob- 
tain the  testimony  of  the  original  obligee,  and  at  a  time  when  the  defendant 
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MOLAoon.ni  has  lost  all  the  means  of  showing  such  testimony  to  he  erroneous.  lioreoTer 
Biirri.  a  party  who  will  receive  the  price  of  an  unjust  demand  from  a  third  person 
may  he  supposed  to  be  capahle  of  supporting  it  hy  his  oath  against  the  party 
or  the  estate  against  which  it  is  preferred.  Such  testimony  uncorroborated 
ought  rarely,  if  ever,  to  make  full  proof  See  LenU  v.  Merryman^  13  Ann.  p. 
180.  But  in  this  case  the  repeated  promises  of  the  defendant  are  proren  by 
other  testimony.  The  work  is  shown  to  have  been  done  in  an  attempt  to  stop 
the  crevasse  upon  the  defendant's  plantation.  The  obligation  which  rested 
upon  the  defendant  to  maintain  his  levee  was  a  sufficient  consideration  or 
cause  to  support  the  promise.  If  there  was  error  or  the  demand  had  been  paid 
by  other  parties,  viz.,  the  City  of  New  Orleans  or  the  Parish  of  Jefferson,  tiie 
burden  of  proof  in  order  to  defeat  the  promise  was  upon  the  defendant 

But  it  is  further  urged  that  if  there  is  sufficient  proof  to  establish  the  debt, 
yet  the  judgment  is  erroneous,  because  the  demand  for  interest  at  eight  per 
cent,  is  supported  by  parol  proof  only.  The  parol  testimony  was  received 
without  objection,  and  there  might  be  reason  to  think,  under  the  dedsions 
under  an  analogous  article  of  the  Code,  that  where  the  proof  is  received  with- 
out objection  that  the  court  would  be  authorized  to  give  effect  to  it  as  is  the 
case  in  regard  to  real  estate  and  slaves.  G.  C.  2416.  7  An.  38.  But  on 
looking  into  the  authorities  we  find  that  although  writing  is  not  of  the  essence 
of  the  contract  to  pay  conventional  interest  so  far  as  to  prevent  a  party  from 
interrogating  his  adversary  on  fitcts  and  articles  in  relation  to  such  promise, 
still  it  prevents  the  court  from  considering  the  testimonial  proof  of  the  same. 
0.  G.  2895.  6  M.  R.  278.  7  L.  R.  523.  3  Rob.  252,  and  lORob.  119,  Sueee^ 
sian  of  Feytavin.  In  this  last  case  the  court  says^  "  It  is  of  the  essence  of 
legal  evidence  in  support  of  if  (a  promise  to  pay  conventional  interest)  "that 
it  be  written."  As  the  account  originated  in  work  done  in  1849,  and  this  pro- 
mise to  pay  interest  is  stated  in  plaintifife  petition  to  be  due  from  Jan.,  1852, 
it  cannot  be  affected  by  the  statute  of  that  year  passed  subsequent  to  the 
alleged  promise,  and  plaintiff  can  only  recover  five  per  cent  interest  from  the 
judicial  demand.    See  case  of  Sanders  v.  Carroll  et  al.^  11  An. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  the  plaintiffii,  for  the 
use  aforesaid,  do  recover  and  have  judgment  against  the  defendant  for  the  sum 
of  eight  hundred  dollars  with  legal  interest  thereon  from  the  seventh  day  of 
March,  A.  D.,  1855,  until  paid,  and  its  further  ordered  that  Uie  plain tifb  pay 
the  costs  of  the  appeal  and  the  defendant  the  costs  of  the  lower  court 


Antonio  Nolasco  et  al.  r.  S.  H.  Lurty,  Administrator. 

The  mottier  of  a  nalar«l  ohUd,  deoeued  wltbcrat  posterity,  is  enUtted  to  tbe  inherttaaee  to  the  «x- 

clnalon  of  natural  brothen  aqd  tltten. 
An  action  for  tbe  recoreir  of  a  legacy  is  barred  by  tbe  pretcriptton  of  ten  years. 

APPEAL  from  the  District  Court  of  the  Parish  of  Point  Ooup6e,  HaraUan,  J. 
Sudson,  for  plaintifib  and  appellants.    Brewer  A  OoUitu  and  U,B.^  R 
PhiUipB^  for  defendants. 
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VooKHiKS,  J.  The  plaintiflb,  Antonio  Nblaeeo  and  Gertrude  Nohueo^  free  Nolasoo 
peraons  of  color,  claim  by  inheritance  the  Sueeesnon  of  Antonio  J^olasco^  Lubtt. 
Jam€8  Koltueo  and  John  Roub^  of  which  John  C.  Morrii^  since  deceased,  was 
^>pointed  curator  by  the  Court  of  Probates  of  the  Parish  of  West  Feliciana. 
The  petition  alleges  that  Antonio  Nblaseo  died  testate,  bequeathing  to  the 
plaintiff  Antonio  Nolaaco^  Margaret  Kolaico  and  Gertrude  Nolcuco^  his  ac- 
knowledged natural  children,  born  of  Ellen  Wooten^  a  free  woman  of  color,  a 
legacy  of  $1,000,  and  the  residue  of  his  estate  in  equal  portions  to  his  brother, 
Jamet  Nolatco^  and  John  Eoue ;  that  James  Nblaseo  also  died  testate,  bequeath- 
ing one-half  of  his  estate  to  John  Rous  and  the  other  to  Margaret^  Gertrude 
and  Antonio^  the  children  of  Ellen  Wooten ;  that  the  plaintiff  Gertrude  is  the 
uterine  sister  of  her  co-plaintiff,  born  subsequent  to  the  death  of  the  testator, 
Antonio  Nblaseo,  deriving  her  rights  from  her  two  half  sisters,  Marga/ret  and 
Gertrude,  who  died  at  the  age  of  minority  without  issue,  and  from  her  mother, 
who  died  since  the  institution  of  the  present  suit ;  that  after  the  death  of  both 
testators  and  the  legatee,  John  Rous,  James  Turner  was  appointed  curator  of 
ike  three  successions,  and  as  such  was  succeeded  by  John  C,  Moiris,  to  whom 
he  rendered  an  account  of  his  administration  ;  that  the  latter's  appointment 
was  renewed  from  time  to  time  until  the  20th  of  September,  1830,  when  he  filed 
a  tableau  of  distribution,  embracing  the  three  estates  and  acknowledging  the 
receipt  of  $4,476  57  from  his  predecessor,  James  Turner,  who  had  also  thus 
administered  said  estates.  It  is  alleged  that  the  legacy  to  Margaret  and  Ger- 
trude devolved  at  her  death  on  her  mother  and  the  plaintiffs  as  her  legal  heirs. 
The  claim  of  the  plaintiff  Gertrude  is  limited  to  whatever  rights  she  may  have 
acquired  by  inheritance  from  her  half  sisters.  The  other  plaintiff  claims  one- 
third  of  the  $1,000  legacy,  one-sixth  of  the  estate  of  James  Nolaseo,  as  legatee 
under  his  will,  and  whatever  rights  may  have  devolved  upon  him  from  the 
successions  of  his  deceased  sisters,  Margaret  and  Gertrude, 

The  defence  set  up  is  that  of  res  judicata;  that  the  matters  now  in  contro- 
versy have  already  been  passed  upon,  first,  in  the  judgment  of  homologation 
of  the  account  rendered  by  the  curator  Morris,  whose  estate  is  represented  by 
the  defendant  as  administrator ;  and,  secondly,  in  the  judgment  in  the  case 
of  Ellen  Wooten,  f.  w,  c.  v.  G,  Harrison,  tutor,  et  al  (See  9  A.  234.)  The 
defmdant  also  interposed  the  prescription  of  one,  two,  three,  five,  ten  and 
twenty  years  as  a  bar  to  the  action. 

The  first  question  presented  is  a  motion  to  dismiss  the  appeal,  on  the  ground 
that  the  appeal  bond  was  signed  by  one  of  the  plaintiffs,  without  the  authoriza- 
tion of  her  husband.  The  record  discloses  the  fact  that  B.  Populus,  besides 
appearing  with  his  wife  in  the  case,  has  specially  authorized  her  *^  to  act  and 
perform  all  actp  necessary  for  protecting  her  interest  in  the  prosecution  of  the 
same  to  its  final  termination."    We  consider  this  sufficient 

Our  next  inquiry  is,  what  were  the  rights  acquired  by  the  respective  parties 
under  the  alleged  heirship.  Ellen  Wooten  inherited  both  estates  of  her 
natural  children,  Margaret  and  Gertrude,  to  the  exclusion  of  Antonio  and 
Gertrude,  the  plaintifEs  in  this  case.  0.  0.  916.  The  plea  of  res  judicata, 
based  on  the  judgment  in  the  case  of  E,  Wooten,  f  «.  c.  v.  G.  Harrison,  tutor, 
et  al,,  must  be  considered  as  a  perpetual  bar  to  the  plainti£&^  recovery  of  any 
rights  alleged  to  have  been  derived  from  the  estates  of  the  testators  by  inherit- 
ance firom  their  mother.  9  A.  284.  It  is  clear  then  that  the  claim  of  the 
plaintiff  Gertrude,  is  entirely  unfounded  in  law.    With  respect  to  the  other 
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NoLAflflo        plaintiff,  Antonio^  we  consider  the  action  for  the  recoverj  of  the  legacies  be- 
I/CKTT.         queathed  to' him  barred  by  the  prescription  of  ten  years.    The  present  Cftse  is 
analogous  in  principle  to  th^  on?  of  Wilwn  v.  McGreal,  13  A.  957i 
Judgment  affirmed. 


L.  Jokes  v.  A.  Pereira  ot  als. 

A  lessor  who  Instead  of  resorting  to  the  process  of  law,  uses  Intimidation  or  threats  of  police  officers 

to  expel  the  lessee,  will  be  liable  in  an  action  for  damages. 
Where  the  damages  allowed  bj  a  Jury  are  ezcesslTC,  they  wQl  be  reduced  In  the  Supreme  Court 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
^i^^Z  and  Wooldridge,  for  plaintiff.     Duncan  <t  Mc  Connelly  for  defen- 
dants and  appellants. 

Cole,  J.  This  suit  is  instituted  to  recover  ten  thousand  dollars  for  damages 
alleged  to  have  been  suffered  by  plaintiff  in  having  been  violently  and  forcibly 
expelled  from  a  house  she  had  leased,  by  A,  Pereira,  the  lessor,  aided  by  other 
persons. 

The  case  was  tried  before  a  jury ;  they  awarded  two  thousand  dollars 
to  plaintiff  against  said  Pereira,  the  case  having  only  been  tried  as  to 
him,  and  he  has  appealed  from  the  judgment  of  the  court  thereon. 

The  evidence  does  not  establish  as  clearly  as  could  be  desired,  the  nature 
and  extent  of  the  violence  used  by  Pereira,  the  lessor,  in  ejecting  plaintiff,  in- 
asmuch as  those  who  were  cognizant  of  the  affair  and  competent  witnesses, 
were  actors  in  the  drama,  but  as  we  perform  the  functions  of  a  jury  when  we 
decide  upon  facts,  we  are  obliged  to  conclude  from  the  testimony,  that  the  ac- 
tion of  jP^«*>a  was  illegal  1  Rob.  140,  Thayer  Y.  Littlejohn ;  3  An.  670, 
Byrne  v.  Eiddell  et  als. 

If  he  had  wished  to  have  banished  Mrs.  Jones  from  his  premises,  he  ought 
to  have  done  it  by  process  of  law  and  not  by  the  intimidation  or  threats  of  po- 
lice officers  or  others,  but  we  think  that  the  verdict  is  excessive  under  all  the 
circumstances  of  this  case,  and  that  five  hundred  dollars  are  sufficient  dam- 
ages to  accord.    Vide  Fitzgerald  v.  Boulat,  just  decided. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  of  the  jury, 
and  the  judgment  of  the  court  thereon,  be  set  aside  and  reversed,  and  that 
plaintiff  obtain  from  the  defendant,  A.  Pereira,  five  hundred  dollars ;  and  that 
appellant  pay  the  costs  of  the  lower  court,  and  appellee  pay  the  costs  of  this 
court 
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Succession  of  Pink. 

Where,  by  ttie  temu  of  a  Willi  a  bequest  Is  made  to  the  testamentary  executor,  "  in  (UU  compenia* 
tton  and  satisfaction  for  all  charges  and  commissions  which  he  may  be  entitled  to  as  executor,"  and 
lie  enters  npon  the  execution  of  his  trust  and  manifests  no  disposition  to  renounce  the  legacy,  he 
will  be  debarred  from  claiming  any  other  or  diiferent  remuneration. 

APPEAL  from  the  Second  District  Court  of  New  Orleaos,  Morgan^  J, 
Durant  <&  Hamor^  for  Bullerdieclc^  Executor,  appellant    J.  J,  Michel 
and  H,  C.  Miller,  for  appellees. 

Spofford,  J.  Diedrick  BuUerdieeh,  testamentary  executor  of  John  D. 
Fink^  is  appellant  from  a  judgment  of  the  District  Court,  sustaining  an  oppo- 
sition to  two  items  of  his  account,  to  wit,  the  item  of  $4^758  69  charged  hy 
him  for  commissions  as  executor,  at  two-and-a-half  per  cent,  on  the  inventory, 
and  an  item  of  $15,000  charged  for  fifteen  years  of  services  by  said  BuUer- 
dieek  as  agent  for  Fink,  before  his  death,  collecting  his  accounts,  keeping  his 
books,  attending  to  his  houses,  and  his  business  generally,  at  $1,000  per  an- 
num. 

L  It  is  admitted  by  the  appellant's  counsel,  that  the  deceased,  by  his  last 
will,  appointed  Bullerdiech  his  testamentary  executor,  and  in  the  same  int^tru- 
ment  bequeathed  him  a  piece  of  immovable  property  in  New  Orleans,  express- 
ly "  in  full  compensation  and  satisfaction  for  all  charges  and  commissions  which 
the  said  BulUrdiech  may  be  entitled  to  as  executor,*'  &c. 

The  appellant  entered  upon  the  execution  of  his  trust,  without  manifesting 
any  disposition  to  renounce  this  legacy  in  lieu  of  his  commissions.  That  ac- 
tion, on  his  part,  was  an  acceptance  of  the  trust  under  the  conditions  lawfully 
imposed  by  the  testator,  and  debars  him  from  now  claiming  any  other  or  dif- 
ferent remuneration.  For,  by  Article  1679  of  the  Louisiana  Code,  "  testamen- 
tory  executors,  to  whom  the  testator  has  bequeathed  any  legacies  or  other 
gifls  by  his  will,  shall  not  be  entitled  to  any  commission,  unless  the  testator 
has  formally  expressed  the  intention  that  they  should  have  the  legacies  over 
and  above  their  commissions." 

It  was  too  late  for  him  to  say,  in  answer  to  the  opposition,  that  he  had  aU 
v:ay$  intended  to  renounce  the  legacy,  and  claim  his  commissions.  Nrnt,  cm- 
itat,  that  the  testator  wished  him  to  be  executor  upon  any  other  terms  than 
those  expressed  in  the  will.  He  was  not  obliged  to  accept  the  trust  But  he 
did  accept  it,  unqualifiedly,  and  he  is  bound  by  its  conditions. 

The  remarks  in  Cucullu's  case,  4  Rob.  398,  do  not  apply  to  this,  for  there 
it  was  contended  that  the  legacy  was  not  a  bequest  in  lieu  of  commission,  but 
was  merely  a  remuneratory  donation  in  payment  of  past  services.  Hero  the 
testator  has  given  a  legacy  specially  "in  lieu  of  commissions." 

11-  Upon  the  other  point,  the  main  reliance  of  the  appellate  is  the  case  of 
Fateler's  sueeeeeion  upon  the  claim  of  Bogart,  curator,  reported  in  7  An.  209. 

We  agree  with  the  District  Judge  in  the  opinion  that  the  facts  of  that  case 
are  so  widely  different  from  the  facts  in  this,  as  to  furnish  no  precedent  for  the 
allowance  of  the  sum  claimed  by  Bullerdiech  for  services  rendered  to  Fink  in 
his  lifetime. 

The  appellant  pursued  the  trade  of  a  watchmaker  and  kept  a  small  shop, 
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B'«»"><w  o'  where  Fink  had  his  books  and  papers,  and  usually  staid  in  business  hours. 
Fink  was  capable  of  transacting  his  own  business,  and  did  transact  it  in  the 
main.  Bullerdieck  rendered  him  occasional  servercies,  but  their  extent  and 
character  are  not  shown,  as  was  so  amply  done  in  the  case  of  Bogart  Fink 
made  a  will  without  forgetting  Bullerdieek^  and  Fowler  died  intestate.  The 
claim  for  services,  as  agent,  appears  to  be  an  afterthought^  and  unsupported  by 
sufficient  data  to  authorize  a  judgment  for  any  sum. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 


William  Wood  v.  John  G.  Tvson 

The  rule  maintained  by  the  older  decisioni  In  Loniilana,  that  a  special  endoriement  inretted  the 
title  to  a  note  in  the  endorsee,  who  alone  could  sue  on  it,  was  always  sntdsct  to  exception,  where 
It  appearel  that  the  endorsee  had  been  merely  the  agent  of  the  party  in  whose  name  the  salt  was 
insUtuted. 

An  order  of  selsnre  and  sale  was  properly  granted  to  the  mortgagee,  on  the  notes  of  the  defendant, 
payable  to  his  own  order,  aithoogh  there  was  a  special  endorsement  on  the  back  of  the  notes  to  a 
third  party. 

APPEAL  from  the  Tenth  District  of  Tensas,  Farrar,  J. 
Gaither  db  McPhteters^  for  plaintiff.     «/.  P.  Farrar^  for  defendant  and 
appellant 

Buchanan,  J.  Plaintiff,  a  resident  of  New  York,  through  his  agent,  John 
C,  R  Yuille^  a  member  of  the  firm  oi  A,  <fi  /.  Dennutoun  &  Co.^  merchants 
of  New  Orleans,  sold,  by  act  before  a  Notary  Public  in  New  Orleans,  to  de- 
fendant^  a  tract  of  land  in  the  parish  of  Tensas,  for  the  price  of  twelve  thou- 
sand dollars,  of  which  twenty-five  hundred  dollars  cash,  and,  for  the  residuei 
the  defendant  furnishes  his  five  promissory  notes  for  the  sum  of  nine- 
teen hundred  dollars  each,  drawn  to  the  order  of,  and  endorsed  by  himself; 
which  notes,  after  having  been  paraphed  by  the  notary  to  identify  them,  were 
delivered  to  said  Yuille^  who,  in  the  name  of  his  constituent,  acknowledged 
receipt  thereof,  and  in  order  to  secure  the  payment  of  said  notes,  the  defen> 
dant  specially  mortgaged  the  land  thus  purchased  in  favor  of  the  vendor,  and 
of  any  holder  of  the  said  notes,  promising  not  to  alienate  or  incumber  the 
same  to  the  prejudice  of  the  mortgage. 

After  two  of  these  notes  had  matured,  and  were  not  paid,  the  plaintiff  insti- 
tuted this  suit  in  the  parish  of  defendant's  domicil,  (Tensas,)  by  the  f>ia  exe- 
cutiray  annexing  to  his  petition  a  duly  certified  copy  of  the  act  of  sale  and 
mortgage,  and  also  the  five  notes  of  defendant  referred  to  in  said  act 

On  each  of  these  notes,  there  appears,  written  above  the  endorsement  of  the 
defendant,  the  following  words :  **  Pay  Messrs.  A.  db  J.  Dennistoun  S  Co»  or 
order."  The  defendant  has  appealed  from  the  order  of  seizure  and  sale,  and 
assigns  for  error  in  this  court,  that  the  special  endorsement  upon  the  notes 
shows,  that  the  plaintiff  has  parted  with  his  interest  in  the  same. 

The  facts  of  this  case  are  identical  with  those  of  Squier  v.  Stockton ^  reported 
in  5th  An.  120,  with  the  exception  that  in  Squire  v.  Stockton  there  was  a  cer- 


NEW  ORLEANS,  FEBRUARY,  1858.  106 

tificate  under  private  signature  of  the  special  endorsee,  that  the  note  had  been         wood 
sent  to  him  by  Squier,  the  plaintiff;  as  his  mere  agent,  for  collection.     But  the         Ttwm. 
court  held,  that  no  evidence  of  retransfer  to  plaintiff  by  the  special  endorsee, 
was  required ;  quoting  Dugan  v.    United  State»^  8  Wheaton,   188 ;   United 
St^^Y.  Barker,  1  Paine,  162;  Story  on  Promissory  Notes,  paragraiphs  462 
and  2od ;  and  JV&rrU  v.  Budger,  6  Cowen,  460.     The  older  decisions  in  Louisi- 
ana certainly  maintain  the  doctrine  contended  for  by  the  appellant,  that  a 
special  endorsement  vests  the  title  to  the  note  in  the  endorsee,  who  alone  has 
a  right  to  sue.     But  this  rule  seems  to  have  been  always  subject  to  exception, 
where  it  appeared  that  the  endorsee  had  been  merely  the  agent  of  the  party  in 
whose  name  the  suit  was  instituted.     See  Bieks  v.  Cash,  6  N.  S.  45.     And  we 
think  that  fact  is  sufficiently  apparent  from  the  documents  annexed  to  the  pe- 
tition in  this  case. 
Judgment  affirmed  with  costs. 


Syxdic  of  Barrett  v.  The  City  of  New  Orleans. — ^Widow  Valoib  v.         ^  ^o4\ 

SAME.  i»  *^^> 

The  principles  of  Uw  respecting  the  right  of  battare  as  settled  in  the  cases  of  KMvnedp  t.  Muniei- 

paUiff  Kq.  S,  10  An.,  54,  and  Eemy  y.  MvnioipalUy  Ko.  2,  re-afflrmed. 
The  aDorlon  l)elong8  to  the  owner  of  the  soil  situated  on  the  edge  of  the  water  whether  it  be  a  river 

or  a  creek,  and  whether  the  same  be  naylgable  or  not,  who  is  bound  to  leave  public  that  portion 

of  the  bank  which  is  required  by  law  for  the  public  use.    G.  G.  501. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
Bvrant  A  Homer  and  H,  B.  Eggleetan,  for  Syndic  of  Barrett    Janin  & 
GriffoR,  for  Mrs.  Valois,  plaintiff  and  appellant    J,  Livingston^  for  the  City 
of  New  Orleans. 

VooBBiE9,  J.  The  City  of  New  Orleans  and  the  plaintiff,  Eulalie  Josephine 
Yirginie  Oaiennie,  widow  of  Jacques  Victor  Valois,  are  both  appellants  from 
a  judgment  of  the  court  below,  rendered  against  them,  in  favor  of  the  other 
plaintifl^  as  Syndic  of  the  creditors  of  Thos,  Barrett,  in  these  two  cases,  con- 
solidated by  consent 

On  the  30th  of  June,  1806,  Urhain  Gaiennie  purchased  of  Marguerite  Fou- 
ler, widow  of  Belord  Sarpy,  a  certain  tract  or  parcel  of  land,  divided  into  six 
Iota,  described  as  **  containing  120  feet  front  on  Tchoupitoulas  Street,  120  feet 
front  on  New  Levee  Street,  and  860  feet  deep  from  one  to  the  other  on  Gaien- 
nie Street,  together  with  the  right  to  the  alluvion  or  batture  in  front  thereof' 
On  the  20th  of  February,  1824,  Urhain  Gaiennie  sold  to  Constance  Vitant, 
f.  w.  e.,  the  one  undivided  half  of  this  batture,  describing  it  as  "  bounded  by 
the  river,  Graienni6  Street,  the  properties  of  Burthe  and  FeucTier  and  New 
Levee  Street" 

The  newly  formed  alluvion  or  batture  extending  beyond  this,  has  given  rise 
to  the  present  litigation.  The  widow  Valois  claims,  as  one  of  the  heirs  of 
Urhain  Gaiennie,  deceased,  the  one  undivided  twelfth,  and  the  Syndic  the 
whole  of  said  batture,  both  alleging  that  the  same,  to  the  extent  specified  in 
their  respective  petitions,  is  no  longer  necessary  for  the  public  use,  and  that 
thej  are  entitled  as  owners  to  be  put  in  possession  thereof,  as  claimed  by  them. 
U 
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Baxritt  The  defendant  answered  in  both  cases,  by  pleading  the  general  issue ;  that 

Nbw  OsLBiKB.  the  property  in  litigation  is  a  loeus  puhlictis  ;  and  that  the  defendant,  by  actual 
and  undisturbed  possession  for  more  than  fifty  years,  has  acquired  by  prescrip- 
tion a  legal  title  to  said  property. 

Thus  a  twofold  controversy  is  presented  in  these  consolidated  cases,  one 
between  both  plaintiffs  and  the  city,  and  the  other  between  the  plaintiffs  them- 
selves. 

The  points  involved  in  the  first  may  be  considered  as  settled  by  the  deci- 
sions in  the  cases  of  Kennedy  v.  Municipality  iVb.  2,  10  An.,  54,  and  £emy  v. 
Municipality  No,  2,  11  An.  148.  Touching  the  merits,  wo  consider  the  Syn- 
dic's demand  fully  sustained  by  the  evidence. 

The  other  controversy  presents  the  question  whether  ThamoB  Barrett^  the 
insolvent,  ever  acquired  any  legal  title  to  more  than  the  undivided  half  of  the 
alluvion  in  question.  An  affirmative  answer  to  this  question  we  think  is  fairly 
deducible  from  the  evidence  in  the  Record. 

The  Syndic  sets  forth  in  his  petition  that  the  insolvent  purchased  oi  Maurice 
Cannon^  on  the  2(4th  of  October,  1835,  **tho  undivided  half  of  the  following 
property,  to  wit,  all  the  right,  title  and  interest,  and  that  which  Franpoi* 
Dominique  Burthe  had  in  and  to  the  batture  in  front  of  the  lots  of  ground 
numbered  one,  two,  three,  four,  five  and  six,  situated  in  the  Faubourg  Delord, 
agreeably  to  a  plan  made  by  the  City  Surveyor,  dated  30th  March,  1832,  &c; 
that  the  said  lots  of  ground  were  then  situated  in  the  square  bounded  by 
Gaienni^,  Susette  and  New  Levee  streets,  and  the  public  road  or  street  next  to 
New  Levee  Street  and  near  the  river,  the  lot  No.  one  forming  the  comer  of 
Gaienni^  Street  and  the  said  public  road,  &c.,  and  to  the  batture  conveyed  by 
Maurice  Cannon  to  the  insolvent,  as  above  stated,  situated  on  the  other  side  of 
the  Levee  in  front  of  the  said  six  lots,  and  extending  to  the  Mississippi  River.** 
The  syndic's  petition  concludes  with  a  prayer  to  be  decreed  the  legal  owner  of 
the  lots  thus  described,  and  of  all  the  alluvion  or  batture  formed  in  front 
thereof 

As  to  the  undivided  half  of  the  batture  in  question,  the  insolvent's  title, 
derived  from  Constance  Vivant^  is  conceded  to  be  valid;  but  as  to  the 
other  undivided  half,  it  is  opposed  by  the  plaintiff;  Valois^  on  several 
grounds. 

After  the  death  of  Urhain  Oaiennie^  the  executors  of  his  last  will  presented 
it  appears,  a  petition  to  the  Probate  Court  of  the  Parish  and  City  of  New 
Orleans,  in  the  following  words,  to  wit : 

"  The  petition  of  E.  Faurk  and  U,  Oaiennic^  testamentary  executors  of  the 
late  U.  Qaiennie^  further  humbly  sheweth :  That  several  creditors  having  op- 
posed the  sales  as  directed  by  this  Hon.  Court,  at  the  request  of  your  peti- 
tioners, of  the  real  property  of  said  estate  at  one,  two  and  three  yearns  credit^ 
and  desiring  that  the  same  should  be  sold  at  6,  12  and  18  months  credit,  your 
petitioneers,  to  avoid  law  suits  and  difficulties,  have  consented  to  it  Where- 
fore they  pray  the  order  and  authorization  of  this  Hon.  Court  accordingly. 
And  your  petitioners  further  show  that  on  the  inventory  of  the  property  of 

said  estate,  a  certain  parcel  of  ground  measuring  - —  feet  fit)nt  on ,  was 

inventoried  and  appraised  in  one  lot  But  your  petitioners  further  show  that 
the  same  was  divided  in  twelve  lots  from  Nos.  1  to  12,  and  that  it  becomes 
necessary,  therefore,  to  have  them  appraised  separately,  and  that  said  appraise- 
ment be  made  part  of  the  original  inventory.     Wherefore  they  pray  the  order 
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of  this  Hon.  Court  to  this  effect,  and  that  appraisers  may  be  appointed  and       babbbr 
sworn  by  this  Hon.  Court"  N«w 

The  court  therefore  granted  the  following  order  : 

"  Let  an  appraisement  of  the  twelve  lots  of  ground  within  mentioned  be 
made  by  Messrs,  A.  Faucher,  jr,^  and  C,  Gurlie,  in  the  presence  of  II,  Lavergne^ 
Etq,^  Notary  Public,  and  let  the  said  lots  of  ground  be  sold  by  the  Register  of 
Wills  at  six,  twelve  and  eighteen  months*  credit,  as  within  prayed  for,  and  after 
the  publication  required  by  law. 
New  Orleans,  March  8,  1825. 

J.  PiTOT,  Judge." 

All  the  property  of  the  estate  of  Urbain  Gainnie,  including  the  lots  thus 
specified,  appears  to  have  been  sold  by  the  Register  of  Wills,  on  the  8th  of 
April,  1825.  The  undivided  moiety  of  a  lot  of  ground,  with  the  buildings 
thereon  erected,  also  included  in  the  sale,  is  described  as  situated  **  on  the 
batture  of  suburb  Delord,  measuring  120  feet  front  to  the  river,  by  250  in 
depth,  formmg  a  rectangular  parallelogram,  and  bounded  by  the.  river,  the 
property  of  Messrs,  Burthe  A  Foueher^  and  New  Levee  and  Gaienni6  streets, 
&C."  In  the  proces-verbal  of  the  Register  of  Wills,  also  signed  by  the  Judge, 
this  sale  is  declared  to  have  been  made  on  the  application  of  the  executors, 
*'  and  by  virtue  of  a  decree  of  the  Probate  Court,  bearing  date  the  8th  of  March 
last  past,  and  also  after  the  publications  required  by  law."  Subsequently,  on 
the  28th  of  July,  1825,  the  executors  passed  an  act  of  sale  to  Pierre  Fdmond 
Fimcher  as  the  purchaser  of  the  undivided  half  of  the  lot  of  ground  thus 
described  as  fronting  on  the  river. 

This  lot  and  the  other  property,  as  we  infer  from  the  petition  and  order  of 
sale,  which  would  seem  to  be  merely  supplemental,  were  sold  for  the  ostensible 
purpose  of  discharging  the  debts  of  the  estate.  The  validity  of  this  sale,  accom- 
panied by  uninterrupted  possession,  does  not  appear  to  have  ever  been  pre- 
viously questioned  by  any  of  the  heirs. 

It  has  always  been  held,  in  netting  aside  an  illegal  sale  in  favor  of  a  minor, 
that  the  vendee  was  entitled  to  be  allowed  whatever  he  had  paid  in  discharge 
of  the  debts  of  the  former ;  afortiariy  the  appellant,  Vdlois^  in  this  case  would 
certainly  be  bound  for  the  reimbursement  of  the  price  applied  to  the  discharge 
of  the  debts  of  his  ance^or,  before  claiming  the  rescission  of  the  sale,  on  the 
ground  of  the  informalities  of  which  she  complains,  if  such  informalities  may 
be  considered  available.     6  N.  S.,  284;  8  N.  S.,  210. 

It  appears  then  that  the  tract  of  land  thus  sold  to  Pierre  Fdmond  Foucher 
was  bounded  by  the  river,  the  real  boundary,  and  that  nothing  intervened 
worthy  of  being  considered  a  fit  subject  for  exclusive  ownership,  giving  him 
consequently  the  right  of  accession,  although  not  expressed  in  the  adjudication 
of  the  Register  of  Wills,  and  which  would  have  been  superfluous,  inasmuch  as 
such  a  right  existed  merely  by  the  operation  of  law.  Neither  can  it  be  pre- 
tended, that  the  sale  from  the  executors  could  add  anything  more  to  it  than 
what  the  purchaser  had  already  acquired  under  the  adjudication.  The  law  on 
the  subject  of  the  right  of  accession  appears  to  us  to  be  clear  and  free  fVom  any 
ambiguity.  **  The  accretions  which  are  formed  successively  and  imperceptibly 
to  any  soil  situated  on  a  shore  of  a  river  or  creek,  are  called  alluvions." 

*'  The  alluvion  belongs  to  the  owner  of  the  soil  situated  on  the  edge  of  the 
water,  whether  it  be  a  river  or  creek,  and  whether  the  same  be  navigable  or 
not,  who  is  bound  to  leave  public  that  portion  of  the  bank  which  is  required 
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BAum       by  law  for  the  public  user  C.  C.  501,  6  M.  R.  216,  8  N.  S.  576.  The  creditora 
N«w  OBx.sAin.    of  the  insolvent  Thomas  Barrett,  who  derived  his  title  from  Pierre  Edmond 
Foueher,  are  therefore  entitled  to  the  alluvion  in  controversy. 
Judgment  affirmed. 


OK   A    RE-HEAKINO. 

VooKHies,  J.  The  counsel  of  Mrs.  Valois  in  her  application  for  a  re*hearing 
have  thought  proper  to  use  the  following  language : 

**They  find  that  their  position  in  this  case,  and  the  object  of  this  appeal, 
have  been  totally  misapprehended,  &c." 

From  a  careful  reconsideration  of  this  case,  we  are  now  fully  convinced  that 
there  is  no  error  to  the  prejudice  of  the  appellant  in  the  judgment  heretofore 
rendered  by  us,  and  consequently  no  foundation  for  such  assertion.  The  object 
of  Mrs,  Valois*  appeal  appears  to  us  to  bo  too  plain  to  be  misapprehended.  She 
claims,  as  already  stated  in  our  former  judgment,  by  inheritance  from  her 
deceased  father,  Urhain  Gaiennie,  an  undivided  twelfth  of  all  the  alluvion 
formed  between  a  certain  tract  of  land  described  in  her  petition  and  the  river 
Mississippi.  It  is,  however,  conceded  by  her  counsel,  that  her  ancestor's  title 
to  an  undivided  half  of  this  tract,  with  the  right  to  the  alluvion,  was  divested 
on  the  29th  February,  1824,  by  virtue  of  a  sale  from  him  to  Constance  Vivant, 
f.  w.  c,  and  that  the  same  is  now  vested  in  the  creditors  of  the  insolvent, 
Thomas  Barrett  But  the  counsel  say :  '^  Gaiennie  died  in  1825,  and  in  the 
settlement  of  the  estate,  the  other  undivided  half  of  the  saw-mill  and  the 
property  upon  which  it  was  situated,  were  sold  by  the  Register  of  Wills  on  the 
8th  of  April,  1825,  pursuant  to  an  order  of  court  In  this  sale,  this  property 
is  described  as  situated  on  the  batture  of  Suburb  Delord,  measuring  120  feet 
front  to  the  river,  by  250  in  depth,  forming  a  rectangular  parallelogram,  and 
hounded  hy  the  river ^  This,  as  must  be  observed  in  our  decision,  certainly 
did  not  escape  our  attention.  But  it  may  not  be  amiss  to  remark  in  this  con- 
nection, that  the  proces-verbal  of  the  Register  of  Wills  shows  that  that  sale 
purports  to  be  a  sale  of  all  the  property  and  effects  of  the  succession  of  Gaien- 
nie. This  we  think  is  certainly  significant.  If  the  alluvion  in  question  was 
then  a  fit  subject  for  exclusive  ownership,  it  may  be  asked  with  propriety,  why 
was  it  not  mentioned  in  the  inventory,  the  sale,  or  in  any  of  the  other  proceed- 
ings of  the  succession  ?  The  counsel  proceeds :  **  The  court  will,  therefore, 
perceive,  that  when  they  say  the  question  is  presented,  whether  Thomas  Bar- 
rett, the  insolvent,  ever  acquired  any  legal  title  to  more  than  the  undivided 
half  of  the  alluvion  in  question,  they  exhibit  an  entire  misapprehension  of  the 
case."  The  Syndic  claims  the  ownership  of  the  entire  tract  or  parallelogram, 
and  as  such  riparian  proprietor,  all  the  alluvion  in  controversy.  Whether  it 
was  proper  to  examine  the  title  of  Barrett,  derived  from  the  sale  of  the  8th  of 
April,  1826,  to  an  undivided  half  of  this  tract,  is  a  question  to  which  the  coun- 
sePs  brief  affords,  we-  think,  an  apposite  answer.  If  that  sale  had  not  an 
important  bearing  on  the  question  as  to  the  right  to  the  alluvion,  why  was  its 
legality  then  so  strenuously  opposed  by  them  ? 

In  our  opinion  we  said,  "  that  the  tract  thus  sold  to  Pierre  Edmond  Fov/^her 
icas  hounded  hy  the  river,  the  real  houndary^  and  that  nothing  intervened 
worthy  of  being  considered  a  fit  subject  for  exclu.sive  ownership,  giving  him 
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consequently  the  right  of  accession,  &c."  IlaYo  we  erred  in  this  conclusion  ?  Birbbtt 
The  counsel  say :  "  In  this  case  we  base  our  claim  entirely  upon  the  ground,  nbw  Oblkavb. 
that  there  was  outside  of  this  parallelogram  of  120  by  250  feet,  sold  to  Foucher^ 
an  extent  of  batture  sufficient  to  be  susceptible  of  private  ownership,  which, 
not  having  been  expressly  included  in  the  sale,  still  belongs  with  its  acces- 
sories to  the  heirs  of  GaieniiiL  But  on  what  proof  is  this  attempted  to  be 
justified  ?  It  is  said  that  on  the  26/A  of  April,  1832,  when  B^  F.  Burthe,  the 
vendee  ol  Foucher,  sold  to  John  Green^  a  plan,  under  which  that  sale  was 
made,  showed  that  a  public  road,  ordered  by  the  City  Council  in  1880,  now 
called  Front  Street,  was  situated  at  a  distance  of  807  feet  from  New  Levee 
Street,  and  consequently  57  feet  in  advance  of  the  parallelogram  sold  by  the 
Register  of  WDls,  That,  "  according  to  the  testimony  of  Pilie,  the  batture  has 
now  increased  to  400  or  500  feet  in  width  in  front  of  Front  Street  Taking  it 
at  the  outside  estimate,  the  batture  has  increased  400  feet  in  23  years,  a  little 
over  IS  feet  per  annum.  Supposing  the  batture  to  have  increased  prior  to  1832, 
at  dbcut  the  same  rate  as  aince^  which  was  no  doubt  the  case,  we  find  that  of 
the  217  feet  existing  in  1832,  in  advance  of  the  limit  of  the  lot  sold  to  Foveher 
in  1825,  126  feet  were  formed  during  the  seven  years,  from  1825  to  1832.  Con- 
sequently, there  existed,  at  the  time  of  the  sale  of  Fotteher,  over  90  feet  of 
batture  ii\  frt>nt  of  the  prescribed  limits  of  the  lot  sold  to  him  by  the  Register 
of  Wills. ^*  Is  it  upon  such  fanciful  speculation  or  theory  that  we  are  bound 
to  conclude  that  there  must  have  existed  outside  of  the  parallelogram,  on  the 
8th  of  April,  1825,  an  extent  of  batture  sufficient  to  be  susceptible  of  private 
ownership  ?  If  such  had  really  been  the  case,  it  certainly  must  have  been 
within  the  knowledge  of  persons  then  residing  in  the  neighborhood  by  whom 
it  could  have  been  proved,  and  whose  testimony  should  have  been  resorted  to 
for  that  purpose.  It  is  incumbent  on  a  party  to  make  his  case  certain  and  not 
probable  merely. 

The  counsel  have  also  thought  proper  to  remark,  **  that  their  explanation  in 
regard  to  the  clerical  errors  in  the  decree  of  the  court  below,  which  render  that 
decree  a  mere  impracticable  absurdity,  has  not  even  attracted  the  attention  of 
this  court''  It  is  certain  that  the  alleged  errors  could  only  result  to  the  bene- 
fit of  the  appellant,  Mrs.  ValoiSy  and  consequently  to  the  prejudice  of  the 
appellee.  Hence,  we  must  confess  that  we  are  at  a  loss  to  discover  the  reason 
or  motive  which  prompted  the  remark.  But  be  this  as  it  may,  we  readily 
acknowledge  that  not  only  this,  but  the  prayer  of  the  appellee  for  an  amend- 
ment of  that  decree  in  his  favor  had  escaped  our  notice.  Hence  the  amend- 
ment must  be  made  to  conform  with  our  decision. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below  be 
amended  by  avoiding  and  setting  aside  that  portion  of  it  which  reads  as 
follows :  •*  and  it  is  further  ordered  and  decreed,  that  Mrs.  Valois  be  decreed 
to  be  the  owner  of  one  undivided  twelfth  part,  1-12,  of  the  other  undivided  one 
half  of  the  batture  situated  in  front  of  the  lot  of  ground  formerly  belonging  to 
and  owned  by  Urhain  Gaiennie  and  fully  described  in  the  act  of  sale,  the  peti- 
tion, and  plan  of  ff.  Z.  Pilie  on  file,  and  that  she  be  put  immediately  in 
possession  of  so  much  of  said  batture  as  is  not  renr.ircd  for  public  use  at  this 
time,  as  appears  by  a  plan  of  L.  H.  Pilie,  City  Surveyor,  on  file  herein ;"  and 
that  in  every  other  respect  said  judgment  be  affirmed  with  costs. 
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W.  A.  Shaffer  v  The  Heirs  and  Creditors  of  B.  Cross  and  Wife. 

The  Inventory  of  the  efltate,  which  served  as  the  measure  of  the  administrator's  bond,  Is  the  basis 
l^upon  which  to  estimate  the  commissions  of  the  administrator,  and  not  an  Inventory  taken  sabse- 

quently  without  any  new  bond  being  given  by  the  administrator. 
When  a  bill  of  particulars  is  called  for  In  a  suit  by  an  attorney-at-law  for  services  rendered.  It 

need  not  specify  the  charge  for  each  item  of  service,  and  it  Is  no  ol^ection  to  It  that  It  makes  an 

aggregate  claim  larger  than  that  claimed  in  the  petition. 
The  ol^ect  of  the  bill  of  particulars  is  to  show  the  nature  and  extent  of  the  services  to  enable  the 

court  to  Judge  of  their  value  in  the  aggregate,  and  no  greater  amount  could  be  allowed  than  that 

claimed  In  the  petition. 

APPEAL  from  the  District  Court  of  the  Parish  of  Lafourche,  Upman^  J. 
C,  Belcher,  for  plaintifE!     Beatty  &  Bush,  for  opponents  and  appellants. 

Spoffobd,  J.  1.  As  to  the  compensation  of  the  administrator,  which  forms 
one  of  the  items  of  controversy  between  these  parties,  the  evidence  is  insuf- 
ficient to  establish  a  legal  contract  between  him  and  the  heirs  to  carry  on  the 
administration  for  a  stipulated  salary  in  lieu  of  commissions. 

His  commissions  must,  therefore,  be  determined  by  the  law. 
.  The  charges  made  in  the  tableaus  which  had  been  homologated  previous  to 
the  final  tableau,  are  not  now  open  to  revision,  no  appeal  having  been  taken 
from  those  judgments  of  homologation. 

There  is  no  error  to  the  prejudice  of  the  appellants  in  the  allowance  made 
for  administrator's  commissions  in  the  last  tableau. 

But  the  administrator  answering  the  appeal,  contends  that  his  commissions  as 
charged  were  erroneously  reduced  by  the  District  Judge,  who  took  the  inven- 
tory of  9th  Nov.,  1858,  as  the  basis  upon  which  to  estimate  commissions,  in- 
stead of  an  inventory  taken  three  years  afterwards  and  long  subsequent  to  the 
appointment  of  Mr.  Shaffer  as  administrator. 

The  District  Judge  did  not  err.  The  inventory  first  taken  was  that  whidi 
served  as  the  measure  of  the  administrator's  bond,  and  as  no  new  bond  was 
given  by  him,  he  should  not  derive  an  advantage  from  the  fluctuation  in  the 
value  of  the  property  inventoried,  as  he  would  not  have  been  subjected  to  loss 
in  case  of  its  depreciation. 

2.  The  fees  of  Messrs.  Connelly  &  Bightor^KSiitoTneys,  are  opposed,  and  it  is 
contended  that  the  sum  charged  by  them  and  allowed  by  the  court  ($2,500) 
is  excessive,  and  is  not  properly  chargeable  to  the  whole  succession. 

When  ruled  to  file  a  bill  of  particulars,  they  answered  by  detailing  their 
services  and  affixing  prices  to  each  item,  which  make  an  aggregate  of  about 
$1,000  more  than  the  total  sum  really  claimed  by  them  for  their  services. 

A  bill  of  exceptions  was  taken  to  the  refusal  of  the  court  to  require  the  at- 
torneys to  make  out  a  new  schedule  of  fees  in  items  which  would  only  make 
an  aggregate  of  $2,500,  the  sum  claimed 

We  see  no  such  error  in  this  ruling  as  would  justify  any  action  on  our  part 
in  relation  to  it. 

The  object  of  the  bill  of  particulars  was  merely  to  show  the  nature  and  ex- 
tent of  the  services  of  counsel  specifically,  and  thereby  to  enable  the  court  and 
the  witnesses  better  to  judge  of  their  value.  There  is  no  statute  fixing  the 
fees  of  couasel  for  such  work  as  was  done  by  Messrs.  Connelly  <t  Eighth. 
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Under  the  pleadings,  they  could  not  claim  more  than  $2,600  in  all ;  the  bill  Shaffm 
of  particulars  need  not  have  specified  the  charge  for  each  item  of  service ;  and  Cbom. 
bj  stating  too  large  a  sum,  no  harm  could  be  done  to  the  opponents. 

The  question  is,  were  the  services  as  detailed  in  the  bill,  reasonably  worth 
the  sum  of  $2,500  in  the  aggregate  ?  Under  the  evidence  and  from  an  inspec- 
tion of  the  work  done,  we  are  unable  to  say  that  the  District  Judge  erred  in 
answering  the  question  affirmatively. 

But  some  of  the  heirs  contend  that  the  succession  should  not  pay  all  these 
fees,  because  only  a  portion  of  the  heirs  benefited  by  a  part  of  the  services  for 
which  they  are  changed 

There  were  debts  to  a  heavy  amount  hanging  over  the  succession  ;  an  ad- 
ministration was  necessary ;  the  sale  whereby  a  partition  between  the  heirs 
wis  effected,  was  made  also  to  pay  debts ;  and  the  professional  services  ren- 
dered by  these  counsel  appear  to  have  redounded  to  the  advantage  of  all  the 
heirs,  and  are  properly  chargeable  against  the  succession. 

3.  Objection  is  made  to  an  item  of  $24  10  for  costs  of  a  transcript  in  the  case 
of  Egana  v.  Shaffer^  Adminutrator^  in  which  the  administrator  took  an  ap- 
peal, which  he  afterwards  abandoned  at  the  request  of  the  heirs. 

There  is  no  evidence  that  the  administrator  acted  improvidently  in  taking 
the  appeaL  If  the  heirs  afterwards  chose  to  abandon  it,  they  cannot  throw 
the  costs  necessarily  incurred  in  ^the  prosecution  of  a  legal  right  upon  the  ad- 
ministrator, without  showing  an  abuse  of  his  trust 

4,  There  was  no  opposition  to  the  items  No.  24,  No.  8S,  No.  87  and  No.  88, 
amounting  in  all  to  only  $89  15,  in  a  succession  worth  over  $150,000,  which 
appears  to  have  been  well  administered.  If  Mr.  Shaffer  has  not  already  paid 
these  small  items  he  is  personally  liable  for  them,  and  there  seems  to  be  no 
reason  to  apprehend  that  the  appellants  will  ever  be  called  upon  to  pay  twice. 
If  they  intended  to  hold  him  to  a  production  of  vouchers  for  them,  they  should 
have  opposed  the  items. 

Judgment  affirmed. 


P.  Sartorius  r.  F.  M.  Dawson,  Sheriff,  et  al. 

Olgeetioni  which  relate  to  the  mode  of  taking  a  ball  bond  in  a  criminal  case,  and  to  the  description 
of  ttie  defence,  are  matters  of  defence  which,  if  not  made  aTailable  when  the  motion  for  the 
Ibrfeltare  of  the  bond  was  made,  or  on  appeal,  or  on  application  to  set  aside  the  Judgment  of  for- 
feltnre ,  do  not  form  legal  grounds  for  an  injunction. 

It  is  no  ohjection  to  a  Judgment  of  forfeiture  of  the  bond,  that  it  was  rendered  on  the  last  day  of 
the  term,  and  without  prerlous  notice  to  the  surety.  The  State  has  the  right  to  have  the  bond  for- 
f<dted  on  any  but  the  first  day  of  the  term. 

APPEAL  from  District  Court  of  the  parish  of  Madison,  Farrar^  J. 
E,  W.  MoUe,  Attorney  General,  for  the  State,  appellant 
VooRHiES,  J.    S.  M.  Cherry  was  arrested  under  the  charge  of  shooting  one 
J.  Ingram^  with  intent  to  kill,  and,  after  commitment,  was  admitted  to  bail 
upon  furnishing  bond  in  the  sum  of  $1,000,  for  his  appearance  at  the  October 
term  of  the  District  Court,  and  from  term  to  term  until  finally  discharged. 
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Bavtouovb      An  indictment  was  found  against  him  for  the  crime  of  shooting  with  the  in- 
DiwaoH.        tent  to  commit  murder,  an  ofifence  including  the  one  for  which  he  hnd  been 
arrested.     On  the  6th  of  November,  1856,  his  bond  was  forfeited,  and  judg- 
ment rendered  against  him  and  his  sureties  in  Bolide  for  the  amount  thereof. 

No  attempt  appears  to  have  been  made  to  set  aside  this  judgment  of  for- 
feiture. An  execution,  issued  on  it,  was  enjoined  by  Philip  Sartvriaud^  the 
surety,  whose  property  was  levied  upon,  on  the  ground  that  the  bond  forfeited 
IS  null  and  void,  and  that  the  proceedings  were  irregular  and  informal. 

The  defects  of  which  the  plaintiff  and  appellant  complains  as  regards  the 
bond,  relate  to  the  mode  of  taking  the  same,  and  to  the  description  of  the  of- 
fence therein  set  forth.  These  objections  might  have  been  available  to  the 
plaintiff  when  the  motion  for  the  forfeiture  of  the  bond  was  made,  or  on  ap-  ^ 
peal,  or  on  an  application  to  set  aside  the  judgment  of  forfeiture  within  the  legal 
delay.  But  such  matters  of  defence  as  might  have  been  pleaded  on  the  merits, 
it  is  clear,  cannot  form  le^  grounds  for  an  injunction.     6  An.  282. 

The  supposed  mistake  of  the  accused  as  to  the  term  of  the  District  Court, 
would,  we  think,  come  more  properly  in  a  motion  to  set  aside  the  judgment 
of  forfeiture.  But  in  urging  this  ground,  the  plaintiff  has,  it  appears  to  us, 
overlooked  the  fact  that^  in  the  bond  itself,  the  accused  bound  himself  to  ap- 
pear at  the  term  of  the  court  during  which  the  forfeiture  took  place. 

It  is  no  objection  to  the  judgment  enjoined,  that  it  was  rendered  on  the  last 
day  of  the  term,  and  without  previous  notice  to  the  plaintiff.  The  duty  of  the 
accused  was  to  be  present  during  the  whole  term,  ready  to  answer  the  charge 
preferred  against  him; -and  the  State  had  accordingly  the  right  to  proceed  sum- 
marily, and  without  previous  notice,  to  have  the  bond  forfeited,  on  any  except 
the  first  day  of  the  term.  6  An.  282 ;  Acts  11th  March,  1837,  p.  — .  It  was 
necessary  only  to  call  the  principal  at  the  courthouse  door,  and,  in  default  of 
his  answering,  to  call  on  his  sureties  to  produce  his  body.  We  are  bound  to 
presume  that  this  was  done ;  for  the  judgment  so  states  it,  and  besides  there 
is  no  complaint  of  its  not  having  been  done. 

The  last  objection  is,  that  there  was  not  sufiBcient  evidence  to  warrant  a 
judgment  of  forfeiture.  If  such  was  the  case,  the  party *s  remedy  was  by  ap- 
peal, and  not  by  injunction. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below 
be  avoided  and  reversed ;  that  the  injunction  in  this  case  be  dissolved  at  the 
plain tifiTs  costs ;  that  the  said  plaintiff  and  A.  i?.  ffyne$,  the  surety  on  the 
injunction  bond,  be  condemned  to  pay  in  solido  to  the  State,  interest  at  the 
rate  of  eight  per  cent  per  annum,  on  the  amount  of  the  judgment  enjoined 
from  the  date  of  said  injunction  to  the  date  of  the  dissolution  thereof,  and  one 
per  cent  on  said  judgment,  as  damages,  and  the  costs  in  both  courts. 
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I  13  lis! 
Succession  of  Michael  Schaffer.  511*  ^M 

WbcB  a  curator*!  account  Is  homologated  odiy  la  "  so  far  ai  not  opposed,"  the  heirs  are  not  con- 
eladed  as  to  Items  in  the  account  to  which  opposition  was  filed  by  creditors. 

ne  treaty  between  the  United  States  and  France,  the  effect  of  which  was  to  suspend  the  State  law 
imposing  a  tax  of  ten  per  cent,  on  successions  falling  to  foreign  heirs,  stipulates,  **  it  shall 
renafn  in  force  for  the  space  of  ten  jez.nfirom  ths  day  ofiha  eaochange  qfihe  raHJlcaUons^  which 
shall  be  made  In  conformity  with  the  respectire  Constitutions  of  the  two  countries,  and  exchanged 
at  Washington  within  the  period  of  six  months  or  sooner,  If  possible  '*  ffieid:  That  under  such  a 
stipulation,  the  ratifications  did  not  relate  back  to  the  date  when  the  treaty  was  signed. 

The  treaty  did  not  become  operatire  until  the  exchange  of  ratifications  on  the  11th  of  August.  1858 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
F.  F,  CottoUy  for  curator  and  appellant    J,  A,  Rozier^  for  appellees. 

Spofford,  J.  It  may  be  conceded  that  an  unqualified  homologation,  after 
due  advertisements  and  delays,  of  a  curator's  account  and  statement  of  debts, 
is  binding  upon  the  heir  in  the  absence  of  fraud. 

But  here  it  does  not  appear  that  the  items  in  controversy  have  been  pa^^sed 
upon.  The  account  was  homologated  only  in  "so  far  as  not  opposed.^*  The 
opposition  of  Michel  and  Gilmore^  attacked  the  items  now  in  question.  Those 
items  having  been  opposed,  are  not  covered  by  the  terms  of  the  decree. 

The  oral  testimony  offered,  if  admissible,  is  insufficient  to  conclude  the  heirs 
against  questioning  the  items  not  homologated.  The  evidence  as  to  what  their 
agent,  Kem,  said  to  the  administrator.  Kaiser,  is  too  loose  to  authorize  the 
inference  that  he  made  such  a  settlement  as  was  contemplated  by  his  power  of 
attorney.  And  his  written  receipt  to  Kaiser  is  couched  in  guarded  terms,  ac- 
knowledging no  specific  debts,  but  allowing  him  to  retain  the  balance  not  re- 
ceipted for,  ^'  to  reimburse  him  for  debts  paid  by  him  against  said  succession 
and  to  pay  all  the  debts  that  shall  be  legally  brought  against  the  same."  This 
receipt  also  authorized  the  administrator  "  to  pay  any  debts  that  may  be  just 
and  reasonable,  and  to  resist  any  that  may  be  unjusf 

In  the  answer  to  the  appeal,  the  heirs,  subjects  of  the  Emperor  of  the 
French,  have  prayed  for  an  amendment  in  their  favor,  rejecting  the  item  al- 
lowed by  the  District  Judge  to  be  retained  by  the  administrator  for  the  tax  of 
ten  per  cent,  alleged  to  be  due  by  the  foreign  heirs  upon  the  succession  falling 
to  them,  by  virtue  of  the  fourth  section  of  the  Act  of  March  26th,  1842. 
S^sion  Acts,  p.  435. 

The  appellees  contend  that  the  fourth  section  of  the  Act  of  1842,  is  sus- 
pended by  an  existing  treaty  or  consular  convention  between  the  United 
States  and  France,  and  that  the  said  treaty  was  in  force  at  the  death  of  Michael 
Schaffer  on  the  22d  July,  1868,  so  that  no  right  to  claim  the  tax  were  vested 
in  the  State  of  Louisiana. 

In  the  Succession  of  Frecost,  12th  Annual,  p.  577,  we  held  that  the 
treaty  could  have  no  retroactive  effect,  and  ii  a  right  to  claim  the  tax  vested 
in  the  State  before  the  treaty  was  in  force,  the  claim  could  be  enforced  by  le- 
gal proceedings  afterwards.  And  this  opinion  was  affirmed  by  a  judgment  of 
the  Supreme  Court  of  the  United  States  upon  a  writ  of  error.  See  Frevost  v. 
Greneavx,  19  Howard,  1. 

But  in  that  case  the  decedent's  death  occurred  before  the  treaty  was  signed, 

15 
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SuocMsioir  OF    to  wit,  in  1848.     In  the  Succemon  of  DvfoMr,  10  An.  392,  we  held  that  the 

^^"*^       rights  of  the  heirs  of  a  party  who  died  on  the  14th  of  August,  1868,  vested 

after  the  consular  convention  went  into  effect,  and  that  the  tax  could  not  be 

imposed  during  the  continuance  of  the  treaty,  because,  for  that  period  the 

State  law  would  be  paralysed  by  the  paramount  law. 

We  have  now  to  determine  whether  this  treaty  was  in  force  and  effect  upon 
the  22d  July,  1868. 

It  was  signed  at  Washington  on  the  28d  of  February,  1858,  and  ratified  by 
the  Senate  of  the  United  States  on  the  1st  of  April,  1868  ;  the  ratifications  of 
both  parties  were  exchanged  at  Washington,  on  the  11th  of  August,  1868, 
and  proclamation  thereof  was  made  by  the  President  of  the  United  States  on 
the  12th  of  August,  1863.     See  10  U.  S.  Stat  at  Large,  p.  992. 

The  appellees  contend  that  the  ratifications  relate  back  to  the  date  when 
the  treaty  was  signed,  and  that  it  was,  therefore,  operative  from  and  after  the 
28d  February,  1868. 

In  the  silence  of  a  treaty  relative  to  the  time  when  it  shall  take  effect^  this 
would  probably  be  a  correct  interpretation.  See  United  States  v.  Reyneiy  9 
Howard,  148 ;  1  Kent's  Com.  169. 

But,  in  this  case,  the  contracting  powers  have  signified  their  will  by  stipu- 
lating in  the  convention  itself  that  it  shall  remain  in  force  for  the  space  of  ten 
years  *^*'from  the  day  of  the  exchange  of  the  ratification*^  which  shall  be  made 
in  conformity  with  the  respective  Constitutions  of  the  two  countries,  and  ex- 
changed  at  Washington  within  the  period  of  six  months,  or  sooner  if  pos< 
Bible." 

The  treaty,  therefore,  did  not  become  operative  until  the  11th  of  August, 
1868,  and  the  rights  of  the  State  of  Louisiana  to  claim  the  ten  per  cent  tax 
vested  upon  the  death  of  Schaffer  in  July  previous. 

In  respect  to  the  other  items  mooted  on  either  hand,  we  find  the  opinion  of 
the  District  Judge  to  be  sustained  by  the  evidence. 

Judgment  affirmed. 


Pierre  Landreaux  v,  A.  M.  FoLEf. 

The  preftomptioD  which  has  been  applied  for  the  purpose  of  qoletiag  titles  in  the  Interest  of  parties 
in  possession  under  a  Sheriff's  sale  for  a  long  period  of  time,  that  the  formalities  for  effecting  the 
sale  had  been  complied  with,  will  not  be  applied  for  the  purpose  of  disturbing  possession. 

A  Sheriff  >s  sale  is  radically  null,  where  the  land  conveyed  by  Uie  Sheriff  does  not  correspond  with 
the  order  of  seisore  either  in  quantity  or  boundary. 

APP£AL  fi'om  the  District  Court  of  the  parish  of  Assumption,  lioman^  J. 
Johnson  <&  Davis,  for  plaintiff  and  appellant     Beatty  di  Bush,  for  de- 
fendant 

BucHANAir,  J.  The  plaintiff  claims  a  tract  of  land  under  a  purchase  made 
at  Sheriff *s  sale  on  the  12th  October,  1812.  This  sale  was  never  followed  by 
possession ;  and  the  present  action  is  brought  against  the  party  in  possession, 
on  the  7th  June,  1864,  or  forty-two  years  after  the  Sheriff  *s  sale.  The  District 
Judge,  proceeding  upon  the  doctrine  which  is  elementary  in  the  petitory  action 
that  plaintiff  must  succeed  by  the  strength  of  his  own  title  and  not  by  the 
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weakness  of  that  of  his  adversdry,  has  rejected  the  plaintiff  ^s  demand  for  a      Lahduaux 
nullity  apparent  upon  the  face  of  the  Sheriff's  deed,  which  is  the  basis  of  his         Foxjnr. 
title. 

Tbat  Sheriff's  deed  commences  by  a  recital,  that  an  order  of  seizure  had 
been  directed  to  the  Sheriff,  against  a  moiety  of  three  acres  and  a  half  of  land 
more  or  less  front,  with  the  depth  of  forty,  situate  on  the  Bayou  Lafourche, 
bounded  on  the  upper  side  by  the  land  of  the  Widow  Gautreau,  and  on  the 
lower  by  the  land  of  Ambrose  Qaridel^  the  property  of  John  Foley ^  at  the  suit 
of  Jaeoh  Trimble  &  Co. ;  and,  that  by  virtue  of  such  order  of  seizure,  he,  the 
Sheriff,  had  seized  all  that  certain  piece  or  parcel  of  land  of  one  arpent  and  three* 
fourths  in  front,  with  forty  in  depth,  bounded  below  by  the  land  of  the  said 
Atnbrom  Garidel ;  and,  that,  having  exposed  the  same  to  public  sale  according 
to  law,  Pierre  Aucoin  became  the  purchaser  thereof,  &c.  The  deed  then  pro- 
ceeds to  convey  to  the  purchaser  "  all  the  above  described  parcel  of  land,  and 
all  the  right,  title,  interest  or  demand  which  the  said  John  Foley ^  on  the  I7th 
January,  1812,  as  at  any  time  since,  had  in  or  to  the  said  land,"  &c. 

The  record  of  the  suit  oi  Jacob  Trimble  A  Co,  v.  JoKn  Foley ^  including  the 
writ  of  seizure  and  sale  issued  therein,  and  the  return  of  said  writ,  seems  to 
have  been  destroyed  with  all  other  records  of  the  Supreme  Court  of  the  Ter- 
ritory of  Orleans  for  the  parish  of  Assumption,  In  a  fire  which  consumed  the 
court-house  of  said  parish,  in  the  year  1846.  But  the  plaintiff  has  given  in 
evidence  the  mortgage,  by  authentic  act  before  the  Parish  Judge,  of  John  Foley 
to  Jacob  THtnble  &  Co.^  upon  which  the  said  suit  and  writ  were  grounded. 
The  description  in  that  act  of  the  land  mortgaged  corresponds  with  the  recital 
of  the  writ  of  seizure  contained  in  the  Sheriff's  deed,  that  is  to  say,  "the  un^ 
divided"  moiety  of  two  tracts  of  land  held  in  common  with  John  ffutehinson, 
containing  the  one  tract,  three  acres  and  a  half  more  or  less,  situated  on  and 
fronting  the  Bayou  Lafourche,  with  the  depth  of  forty  acres,  and  on  the  right 
hand  side  thereof,  and  bounded  on  the  upper  side  by  the  land  of  the  Widmo 
Maria  Gautreau^  and  on  the  lower  side  by  that  of  Am^oee  Garidel,*^  Ac. 

As  the  District  Judge  observes,  the  land  conveyed  by  the  Sheriff,  in  no  res- 
pect corresponds  with  the  order  of  seizure,  neither  in  quantity,  (being  one  and 
three-quartei^  arpenU^  instead  of  an  undivided  moiety  of  three  and  a  half 
wres  ;  )  nor  in  boundary.  On  the  face  of  the  deed  itself  there  appears,  there- 
fore a  radical  nullity.  The  Sheriff  has  not  sold  that  which  he  was  commanded 
to  sell  And  the  mortgage  in  execution  of  which  the  writ  of  seizure  was 
tesucd,  further  informs  us  who  was  the  owner  of  the  other  undivided  moiety 
of  the  property  mortgaged,  to  wit ;  John  Hutchinson.  Supposing  even,  that 
one  and  three-quarters  arpents  were  the  exact  half  of  three  and  a  half  acres, 
(which  is  not  the  fact,)  what  authority  had  the  Sheriff  to  make  a  partition  of 
this  land  between  /bfoyand  Butchinson^  kh^  to  assign  the  half  adjoining 
Garidel  to  Foley,  and  the  half  adjoining  the  Widow  Oautreau  to  Hutchinson? 
But  if  we  deny  to  him  such  authority,  which  we  must  necessarily  do,  the  con- 
veyance is  inconsistent  and  contradicts  itself  For,  as  we  have  seen,  the  Sheriff 
conveys  to  the  purchaser  1st,  all  the  above  described  parcel  of  land  —  that  is 
to  say^one  arpent  and  three-fourths  in  front  by  forty  in  depth,  entire :  2d,  all 
the  right,  title  and  interest  of  John  Foley  in  the  said  land — that  is  to  say — one 
undivided  moiety  of  the  same. 

The  cases  of  Brosnahwm  v  Turner  and  Finh  v.  Lallamle^  reported  in  16th 
l^a.,  upon  which  the  plaintiff  relies,  have  no  application  to  the  present  case. 
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lasdrbaux  In  those  cases  this  court  decided^  that  in  the  interest  of  parties  in  possession 
FoLBT.  under  a  Sheriff^s  sale  more  Chan  twenty  years  old^  and  for  the  purpose  of 
quieting  titles,  it  would  he  presumed  that  all  the  requisite  formalities  for  effect- 
ing such  sale  had  heen  complied  with.  The  same  presumption  is  not  under- 
stood to  have  heen  applied  for  the  purpose  of  disturbing  possession.  But  the 
essential  feature  in  which  this  case  differs  from  Bromaham  v.  Turner  and 
Mnk  v.  Lallande,  is,  that  it  is  not  here  a  question  of  a  compliance  with  legal 
formalities  for  divesting  title  by  forced  sale,  but  of  a  sale  of  one  thing  under 
color  of  an  order  to  sell  another  thing  totally  different :  and  this  is  not  matter 
of  presumption,  as  in  the  cases  cited,  but  of  direct  proof  furnished  by  the  party 
claiming  under  the  Sheriff's  sale. 
Judgment  affirmed,  with  costs. 


T.  &  C.  Fitzgerald  v.  Pierre  Boulat. 

Where  vi&dlctlre  damages  are  allowed  in  the  court  below  if  they  are  extrav^ant  they  will  be  re' 
duced  in  the  Supreme  Court  to  euch  an  amount  aa  ii  conildered  by  them  sufficient  under  all  tb« 
circumstances  of  the  case. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton^  J. 
F.  F.  Cotton^  for  plaintiff.     Collens  <£  Wooldridge^  for  defendants,  both 
parties  appellants. 

Cole,  J.  This  action  is  instituted  by  the  plaintiffs  against  the  defendant 
for  five  thousand  dollars  for  damages,  predicated  upon  the  allegations  in  tbo 
petition : 

1.  That  of  slander  and  defamation  of  character  of  Catherine  Fittgerald, 

2.  That  of  assault  and  battery  upon  her  person. 

8.  That  of  forcible  entry  into  plaintiffs'  dwelling  house,  illegally  ejecting 
petitioners  therefrom,  and  removing  their  property  out  of  and  away  from  the 
premises. 

4.  For  malicious  and  illegal  arrest  and  false  imprisonment  of  Catherifie 
Fitzgerald. 

The  evidence  shows  plaintiffs  had  possession  as  lessees,  of  the  house  of  dc 
fendant,  and  on  demanding  and  not  receiving  four  dollars  for  the  monthly  rent, 
he  proceeded  to  eject  Mrs.  Fitzgerald  from  the  house  and  threw  some  of  her 
furniture  out  of  doors. 

He  also  made  an  affidavit  against  Mr$,  Fitzgerald  for  a  breach  of  the  peace : 
she  was  arrested  and  committed  to  jail,  where  she  remained  some  three  days, 
and  at  her  trial  she  was  discharged  by  Recorder  Fabre,  becau.se,  as  he  stated 
in  evidence  in  this  case,  Boulat  informed  him  that  his  otily  object  in  obtaining 
the  arrest  of  i/r».  Fitzgerald  was  to  get  her  out  of  his  house. 

The  testimony  of  plaintiffs^  witnesses  as  to  the  slander  and  defamation  of 
character  of  Catherine  Fitzgerald  and  as  to  the  assault  and  battery  upon  her 
person  is  positive,  but  is  contradicted  somewhat  by  the  witnesses  of  defend* 
ant 

The  affidavit  of  defendant  may  have  been  made  with  the  object  stated  to 
Mr.  Fabre  and  yet  it  might  have  been  true  she  had  violated  the  peace  as  there- 
in stated,  and  the  witnesses  of  defendant  sustain  this  view  of  the  case. 
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This  cause  was  tried  before  the  District  Judge,  who  awarded  twenty-five      *iTwit«nj> 
hundred  dollars  damages.  Bouult. 

It  would  appear  from  the  testimony,  that  the  difficulty  between  the  parties 
wts  at  one  time  settled,  for  plaintiffs  were  afterwards  admitted  into  the  house, 
and  remained  therein  more  than  three  months  after  the  commission  of  the  il« 
legal  acts  complained  of  by  them. 

It  appears  to  us,  that  twenty -five  hundred  dollars,  the  damages  awarded  in 
this  case,  are  excessive,  and  the  record  shows  they  have  been  paid,  for  the 
suspensive  appeal  taken  by  defendant  was  ordered  by  the  court,  on  trial  of  the 
rule  to  set  it  aside,  to  be  considered  as  a  devolutive  appeal. 

The  damages  allowed  would  pay  the  rent  of  the  house  over  fifty-two  years  ; 
plaintiffs,  however,  ask  in  their  petition  for  five  thousand  dollars,  which  would 
more  than  pay  the  rent  of  the  house  for  one  hundred  and  four  years. 

This  court  cannot  recognize  any  such  extravagant  claims  for  vindictive 
damages,  and  will  not  be  guided  by  the  Quixotic  estimation  of  damages  by 
plaintiffs  who  may  seek  to  take  advantage  of  a  sudden  ebullition  of  passion, 
where  no  great  injury  is  inflicted,  in  order  to  enrich  themselves  at  the  expense 
of  the  offending  party. 

The  sole  charge  that  appears  satisfactorily  established  is  the  entry  into 
plaintifife'  dwelling  house,  removing  some  articles  of  furniture,  nailing  up  the 
doors  and  thus  excluding  plaintiffs  from  the  house,  who  were,  however,  after- 
wards permitted  to  again  take  possession  of  the  house.  It  appears  also,  that 
Mn,  Fitzgerald,  one  of  the  plaintiffs,  abused  defendant  and  provoked  him  to 
act  as  he  did. 

We  think  that  two  hundred  and  fifty  dollars  ($250  00)  are  sufficient  damages 
to  allow  plaintiff  when  all  the  circumstances  of  this  case  are  considered. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed,  and  that  plaintiff  recover  of  defendant 
two  hundred  and  fifty  dollars  ($250  00)  and  costs  of  the  lower  court,  and  that 
the  costs  of  appeal  be  paid  by  plaintiffs. 


Grovks  et  al.  v.  C.  U.  Nutt  ani>  Wife:, 

It  11  the  duty  of  the  courts  of  «aoh  State  in  the  tlnlon  to  fSre  effect  to  all  aetf^  tfeeAr,  trflTs  vhA 
obUfatlone  lawrtilly  executed  In  anjf  other  State  of  the  Union  When  brovgbt  in  contestation,  aff 
&r  as  can  be  done  without  the  manlhst  infringement  of  the  settled  policy  of  tber  State  where  the 
contestation  artoes^ 

A  daughter  under  the  Will  of  her  father,  valid  by  th«  laws  of  the  Sfirte  where  It  tfas  executed^  on  re- 
eciTlnt  a  legacy  of  money  and  bank  Btocic  executed  an  obllgallon  to  carry  out  the  fnrovislons  of 
the  vm,  by  leaving  at  her  death,  if  she  died  wlthodt  issue,  the  mettey  and  bank  stock  Which  she  had 
reeeited  to  the  stxnrlvitig  children  of  the  testator.  BtUd  :  that  Aich  an  ebligation  being  a  valid 
•oe  by  the  laws  of  the  State  where  it  was  executed,  would  be  ecfforeed  by  our  courts. 

The  acceptance  of  a  legacy  burdened  with  a  modu9  dr  lawful  char|^  under  a  Will,  is  itself  a  contract 
on  the  part  of  the  person  accepting^  obliging  him  Ittipliedly,  at  Uast,  to*  comply  with  tlve  cenditioni» 
imposed  by  the  will. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Heynolds^  J. 
A,  7!  Steel  Bnd  /.   if.    Chilton,  for  plaintiffs.     C.  JRoselhu  and  Mott  & 
Pra^eTy  for  defendants  and  appellants. 
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gmvks  Arfcumcnt  of  Counsel  for  plaintiif : 

NcTT.  In  hiB  will,  Benjamin  Blake  uses  these  words :  "  I  give  to  my  daughters, 

Swtariy  Catharine  and  Adeline,,  thirty -five  shares,  each,  of  Virginia  Bank  stock, 
to  be  held  in  trust  by  my  trustees  hereinafter  named,  until  each  of  my  said 
daughters  arrives  to  the  age  of  twenty-one  years,  or  marries ;  and  in  the  event 
of  either  of  my  said  daughters  dying  without  leaving  child  or  children  living 
at  the  time  of  their  death,  the  said  bank  stock,  so  given  to  them,  is  to  return 
back  and  be  considered  as  my  estate,  and  be  divided  equally  among  my  other 
children." 

lie  then  directs,  after  the  paymcrit  of  certain  special  legacies,  that  all  the 
funds  arising  from  the  sale  of  all  his  property,  real  and  personal,  should  be 
divided  ecjually  among  his  six  children — Frances^  Stisan^  Catharine,  Adeline^ 
Benjamin  and  Jane  Louisa — the  portion  given  to  the  last  five  named  to  be 
held  in  trust,  &c.,  ^^on  the  same  conditions  and  limitations  as  is  directed  and 
made  with  respect  to  the  other  devises  to  them  in  this  my  will." 

Plaintiffs  then  offered  as  evidence,  an  indemnifying  and  refunding  bond 
made  by  Sii^an  E.  Blake,  through  Conway  R,  Kutt,  her  agent,  specially 
empowered  thereto,  in  favor  of  Dr.  Austin  Brockenhrough,  Executor,  dc,  re- 
cognizing her  obligation  to  comply  with  the  limitations  of  her  father's  will 
and  to  return  the  money  and  stock  received  by  her  from  the  executor,  upon 
the  happening  of  the  contingency  provided  for. 

Now  l)y  the  terms  of  the  will  of  Benjamin  Blake,  Susan  E.  Blake  did  not 
receive  the  sum  of  $10,546  85,  in  full  property,  but  only  on  condition  that  if 
she  died  childless,  it  was  to  be  returned  to  his  estate,  for  distribution  among 
the  other  legatees ;  or  she  received  a  title  to  that  legacy,  analagous  to  our  usu* 
fruct ;  she  had  the  use  of  this  money  during  her  life,  and  at  her  death  it  went 
to  her  children,  if  she  left  children,  if  not,  it  went  to  the  other  legatees,  under 
the  will  of  her  father. 

This  will  was  made  in  Virginia,  was  probated  in  Virginia,  and  all  the  pro- 
perty  to  be  affected  by  its  provisions  was  in  Virginia  at  the  time  of  Benjamin 
Blake^s  death,  and  the  will  was  actually  carried  into  effect  and  executed  in 
Virginia.  There  she  received  the  money  and  bank  stock  left  her  in  the  will, 
and  there  she  obtained  payment  of  the  money  and  delivery  of  the  stock,  by 
admitting  in  an  indemnifying  and  refunding  bond,  that  she  was  bound  to  restore 
it,  &c, 

\{  Susan  E.  Blake  received  the  money  and  stock  <?n/y  by  recognizing  the 
validity  of  that  will,  actually  as  well  as  tacitly,  and  the  force  of  that  obligation, 
and  dia  thus  recognize  them,  and  such  obligation  and  recognition  was  binding 
there,  then  the  money  did  not  become  her  property  by  its  receipt ;  it  remained 
her  father's  money,  to  be  returned  in  case  she  died  childless,  she  could  not 
change  her  title  to  that  money  and  stock,  or  her  obligation  to  return  it  to  her 
father's  estate  by  an  act  of  hers — that  is,  by  removal  to  Louisiana. 

It  does  not  matter  whether  this  will  would  have  been  valid  if  it  had  been 
made  in  Louisana :  It  icas  not  made  here  \  nor  was  it  ever  intended  to  be  en- 
forced here.  The  whole  proceedings  had  with  reference  to  it  were  in  Vir- 
ginia, and  under  her  laws ;  there  Siisan  E,  Blake's  title  was  created,  and  her 
obligations  were  incurred  and  assumed,  and,  according  to  the  laws  of  Virginia 
alone,  must  the  validity  of  that  will  and  the  force  of  those  obligations  be  ex- 
amined. 

If,  in  accordance  with  the  provisions  of  those  laws,  Susan  E.  Blake  assumed 
an  obligation,  or  acquired  a  title  of  a  limited  nature,  she  cannot,  by  a  removal 
to  Louisiana,  change  the  nature  of  her  right  and  title  and  make  it  absolute,  or 
destroy  her  obligations  already  incurred. 

In  the  case  of  Ilayden  v.  Xutt,  4  An.  R.  69,  (66  to  73,)  the  Supreme  Court 
examined  with  great  care  the  same  questions  now  presented,  and  upon  the 
same  identical  showing  of  facts ;  that  is,  the  questions  in  regard  to  Susan  B, 
Blake's  right  to  the  money  derived  from  her  father's  estate ;  the  controversy 
there  was  between  a  creditor  of  Comcay  R.  Nutt  and  Mrs,  Nutt;  her  defence 
was  conducted  by  lawyers,  all  of  whom  were  familiar  with  both  the  common 
and  civil  law,  and  the  payment  of  an  immense  sum  of  money  (to  wit,  the 
whole  of  Dr.  NutVs  liabilities,)  depended  upon  its  decision.  It  was  argued 
ably  and  elaborately  by  the  defendants,  and  after  a  long  and  patient  investiga- 
tion, the  court  decided  in  favor  of  the  plaintiff!  I  refer  your  Honors  to  the 
opinion  deliv(?red  by  Judge  Slidell,  which  I  consider  to   be  conclusive  in  our 
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&Tor,  as  to  this  matter.     You  will  perceive  that  he  reviews  the  case  of  Harper        Giorw 
T.  StanbrougK,  which  is  referred  to  by  the  defendants  as  authority.  j^p^ 

The  will  of  Benjamin  Blake  was  valid  at  common  law — which  is  the  law  of 
Virginia — ^as  an  executory  decUe,  by  which  Susan  Blake  took  a  fee  simple  in- 
t«rest  in  the  property  bequeathed,  determinable  upon  her  dying  unmarried  or 
without  issue,  upon  which  event  the  whole  fee  was  limited  over  by  way  of  re- 
version to  her  surviving  brothers  and  sisters. 

It  is  true,  that  as  a  contingent  remainder,  a  fee  cannot  be  limited  over  after 
tfee.  1  Lomax,  409,  417,  ch.  1,  sec.  1.  The  reason  is,  that  a  remainder  re- 
quires ik parlieular  estate,  carved  out  of  the  fee,  to  support  it,  and  both  con- 
stitute a  whole,  being  only  divided  parts  of  the  same  inheritance.  Therefore, 
if  the  whole  fee  or  inheritance  isjirst  limited,  there  can  be  no  remainder.  Ibid. 

It  is  unnecessary  to  examine  into  all  the  subtle  distinctions  growing  out  of 
the  doctrine,  of  remainders,  as  such  doctrine  is  inapplicable  to  this  case ;  and 
we  will  proceed  to  show  that,  as  an  "  executory  devise,^^  the  will  of  Benjamin 
Blake  is  valid. 

An  "  executory  devise"  is  a  limitation,  by  willy  of  a  future  estate  in  land, 
which  cannot,  consistently  with  the  rules  of  law,  take  effect  as  a  remainder. 
3  Lomax,  279,  ch.  16,  sec.  1.  And  although  the  common  law  allowed  no  re- 
mainder to  be  limited  over  after  an  estate  in  fee  simple^  nor  a  freehold  to  be 
commenced  injuturOy  yet,  indulgence  to  testators  induced  judges#to  dispense 
with  this  rule  in  case  of  wills.     Ibid.,  279,  sec.  2.  * 

There  are  three  kinds  of  executory  devise :  1st,  Where  the  testator  gives  ^he 
tthoU  fee,  but  qualifies  the  dispositions  by  some  future  contingency,  on  the 
happening  of  which,  the  estates  shall  go  over  to  some  other  person.  3  Lomax, 
280,  sees.  3  and  4.  Of  the  first  kind  is  a  fee  limited  after  a  precious  fe^  has 
been  limited.  As  where  a  man  devised  lands  to  his  second  son  and  his  heirs 
forever ;  and  if  his  second  son  died  without  issue,  living  his  third  son ;  then 
to  such  third  son  and  his  heirs  forever — it  was  decided  that  devise  was  good 
as  an  executory  devise,  though  not  as  remainder.  Ibid.  So,  if  he  gave  to  his 
son  B  one  estate,  and  to  his  son  C  another,  with  a  proviso  that,  if  either  died 
before  marriage,  or  before  twenty-one  years,  and  without  issue  of  their  bodies, 
then,  the  share  of  the  one  so  deceased  should  go  to  his  surviving  brother — it 
was  held  good  as  an  executory  devise.    Ibid,  p.  281. 

So,  where  the  devise  was  to  several,  with  directions  that  the  estate  should 
go  to  survivors,  on  the  death  of  one  without  issue,  then  living,  it  was  held 
good  as  an  executory  devise.    Ibid. 

In  consequence  of  another  rule  of  law,  that  an  executory  devise  could  not  be 
barred  or  prevented  as  a  remainder  often  might,  by  fine  and  recovery,  (3 
Lomax,  283,  sec  9J  it  became  necessary  to  prescribe  certain  bounds  to  this  class 
of  devises.  It  was  therefore  limited  to  the  period  of  a  life  in  being.  Ibid,  284, 
and  the  cases  cited  in  that  and  following  pages,  to  288.  Sec  also,  ibid,  sec. 
22,  p.  295. 

The  will  of  Benjamin  Blake  belongs  strictly  to  this  class  of  executory  de- 
vises, and  is  valid  under  all  the  rules  cited  by  Mr.  Lomax,  who^e  Digest  re- 
lates to  the  law  of  Virginia,  where  Blak^s  will  was  made.  See  also  2  Grat, 
506, 1  ib.  302  ;  2  Leigh,  119,  6  Munford,  4o3.  See  also  Digest  of  Virginia 
SUtates,  p. 

The  third  class  of  executory  devises  embraces  chatties^  that  is,  a  term  of 
yeani,  or  any  personal  estate.  3  Lomax,  293,  297.  Blackstone  concurring  in 
all  these  positions. 

I  do  not  think  a  doubt  can  exist,  that  we  are  entitled  to  have  and  to  recover 
from  Mrs,  Nutt  four-fifths  of  the  $10,546  86  received  by  Susan  E,  Blake,  from 
her  &ther^s  estate  or  the  sum  of  $8,437  50,  and  such  interest  as  the  law 
aUows. 

Mrs,  Nutt  received  the  whole  of  this  $10,546  58,  as  she  herself  says,  on  the 
16th  day  of  December,  1839.  Equitably ,  at  least,  she  owes  interest  from  that 
time  on  four-fifths  of  it,  and,  I  think  legally  also,  as  I  now  proceed  to  show. 

The  obligation  to  pay  this  money  arose  in  virtue  of  the  provisions  of  the  will 
ot  Benjamin  Blake,  and  of  obligations  incurred  or  assumed  by  Susan  E  Blake, 
in  receiving  the  legacy  left  to  her  in  that  will,  all  of  which  receive  their  force 
and  effect  from  the  laws  of  the  State  of  Virginia — those  laws  are  in  evidence — 
hy  those  laws  interest  is  due  from  the  time  an  obligation  is  demanded;  we  had 
no  right  to  demand  this  money  until  the  death  of  Susan  E.  Blake,  and  it  was 
demandable  upon  her  death,  and  her  succession  owed  interest  upon  it  firom  the 
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Qwrwa        time  it  was  due.    We  bad  the  right  to  demand  the  amount  from  Mrs.  Kutt 
jjjj,  only,  at  the  time  she  received  it,  or,  on  the  16th  day  of  December,  1839. 

If  the  document  presented  by  the  defendants,  as  the  will  of  8uMn  E.  Blake 
is  really  of  binding  force  and  effect,  then,  as  universal  legatee  of  Sruan  E. 
Blahe^  Mrs,  Nutt  would  be  bound  by  the  obligations  of  Susan  E.  Blake  or  of 
her  succession,  and  would  owe  interest  from  the  time  of  her  death.  Or  if,  as 
we  say,  that  document  is  not  the  will  of  Susan  E.  BlaJce^  then,  the  money  at 
the  time  of  its  receipt  was  bearing  interest  at  the  rate  of  six  per  cent  per  an- 
num ;  and,  therefore,  by  its  receipt,  Mrs.  Nutt  incurred  the  obligation  to  pay 
interest  also.     C.  C.  1938,  2631. 

Now  we  contend,  that  S^tsan  E.  Blake  made  no  will.  If,  however,  the- 
Court  is  of  opinion  that  Susan  E.  Blake  did  make  a  will,  and  that  Mrs.  Nutt 
is  the  universal  legatee  under  that  will,  then  she  owes  interest  at  the  rate  of.' 
six  per  cent  per  an(ium  on  $8,437  50,  from  the  last  day  of  May,  1889,  till  paid. 
If  not,  then  Mrs.  Nutt  owes  interest  on  the  same  sum,  from  the  1 6th  day  ot 
December,  1889,  till  paid,  at  the  rate  of  five  per  cent  per  annum. 

The  reasons  enumerated  above,  apply  only  to  the  money  claimed  on  account 
of  the  provisions  and  limitations  of  Benjamin  Blake*s  will,  there  is,  however,, 
still  another  reason  why  interest  should  be  paid  by  Mrs.  Nutt  on  that  money,, 
and  also  on  the  $6,000  from  the  day  it  was  received  by  her,  that  is,  from  the 
16th  of  Decenber,  1889,  on  which  day,  she  says  she  received  it. 

The  Code,  in  treating  of  quasi  contracts,  says,  C.  C.  2279,  "  He  who  re- 
ceives what  is  not  due  to  him,  whether  he  receives  it  through  error  or  know- 
ingly, obliges  himself  to  restore  it  to  him  from  whom  he  has  unduly  received 
it"  C.  C.  2289,  "  If  there  be  any  want  of  good  faith  on  the  part  of  him  who. 
has  received,  he  is  bound  to  restore,  not  only  the  capital,  but  also  the  interest 
on  the  proceeds,  from  the  day  of  the  payment" 

Now,  the  mere  taking  of  the  money  in  her  own  name,  when  she  knew  that 
it  belonged  to  others,  was  in  bad  faith.  But  there  was  a  peculiar  want  of  good' 
iaith  in  the  receipt  of  the  $8,437  50,  (plaintifiTs  share  of  the  money  which  had! 
been  received  by  Susan  E.  Blake^  from  her  father's  estate.)  Mrs.  Nutt  knew 
the  source  ftoia  which  it  came,  and  the  conditions  and  limitations  attached  to 
its  receipt  She  herself  had  received  at  the  same  time,  the  same  sum  under 
the  same  will,  under  the  same  description  and  limitations,  and  even  by  the* 
same  clauses  in  the  will,  and  was  one  of  those  who  would  be  benefited  by  the 
failure  of  any  particular  legacy,  and  she  could  not  have  been  ignorant  of  the 
limitations  of  Susan  E.  Bkike^s  rights. 

And  again,  as  the  pretended  universal  legatee  of  Susan  E.  Blahe^  she  sent 
the  paper,  which  she  claimed  to  be  her  last  will  and  testament,  from  the- 
Parish  of  Madison,  where  she  and  Susan  E.  Blake  had  lived,  and  where  Sitsaa 
died,  to  Carroll  Parish,  for  record  and  execution ;  and  there,  without  netice^ 
to  any  one,  without  a  representative  for  the  absent  heirs  and  in  a  manner  hf 
no  msans  public^  she  obtained  an  order  for  its  execution,  and  she  did  not  pre- 
sent it  in  Madison  parish,  where  alone  the  court  had  jurisdiction ;  where  Mrs^ 
Orof>es,  one  of  the  heirs,  must  have  been  notified ;  and  where  opposition  te  the 
execution  of  the  said  document  would  certainly  have  been  made.  The  pro> 
ceedings  in  Carroll  parish  were  had,  to  give  a  color  of  authority  to  the  as- 
sumptions of  defendant,  and  can  have  no  effect  whatever  in  her  favor.  The 
case  is  not  different  from  what  it  would  have  been,  had  she  laid  violent  ban<fe 
on  the  money  and  kept  it  She,  however,  acted  fraudulently,  and  not  forcibly. 
The  act  of  1839 ;  Session  Acts,  166,  sec.  15,  repeals  Art  654,  of  C.  P.,  and  al- 
lows interest  on  unliquidated  claims. 

Those  articles  of  the  Code  which  allow  interest  only  from  judicial  detouid, 
apply  only  to  contracts,  and  not  to  obligations  of  this  character,  or  quasi  con- 
tracts. 

We  are  clearly  entitled  to  interest  at  5  per  cent  from  16th  December,  1839, 
on  whatever  sum  we  may  recover,  even  if  we  are  not  entitled  to  6  per  cent 
interest  from  16th  May,  1889. 

Merrick,  C.  J.  We  think  the  judgment  of  the  the  lower  court  ought  to 
be  affirmed.  It  is  the  duty  of  the  courts  of  each  State  in  this  Union  to  give 
effect  to  all  acts,  deeds,  wills  and  obligations,  lawfully  executed  in  every  other 
State,  when  brought  in  contestation,  as  far  as  can  be  done  without  the  mani- 
fest infringment  of  the  settled  policy  of  the  State  where  the  contestation  arises. 
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It  is  not  pretended  that  the  will  of  Benjamin' Blake  was  not  legal  by  the  Gbotw 
laws  of  Virginia,  where  it  was  executed  and  the'testator  had  his  domicil,  and  Nittt. 
that  it  did  not  operate  upon  his  bank-stock  and  real  and  personal  effects,  which 
were  sold  in  order  to  make  a  distribution  "under  his  will.  Neither  can  it  be 
denied  that  the  obligation  (the  bond),  which  Susan  E.  Blake  executed  for  the 
return  of  the  money  at  her  death,  was  not  valid  by  the  laws  of  Virginia,  nor 
will  it  be  pretended  that  it  would  not  be  enforced  in  any  other  State  of  this 
Union,  except  the  State  of  Louisiana. 

The  proposition  that  the  courts  of  Louisiana  cannot  extend  the  usual  comity 
of  nations  to  enforce  it,  on  account  of  the  stringent  provisions  of  her  laws,  in- 
volves a  degree  of  singularity,  that  it  behooves  us  to  examine  the  grounds  upon 
which  it  rests. 

The  supposed  obnoxious  clauses  of  Benjamin  Blahe's  will  are  in  these 
words,  viz: 

**  I  give  to  nay  daughters  Sttsan,  Catherine  and  Adeline^  thirty-five  shares 
each  of  Virginia  bank-stock,  to  be  held  in  trust  by  my  trustees  hereinafter 
named,  until  each  of  my  said  daughters  arrives  at  the  age  of  twenty-one  years 
or  marries ;  and  in  the  event  of  either  of  my  said  daughters  dying  without 
leaving  chil^  or  children  living  at  the  time  of  their  death,  the  said  bank-stock 
80  given  to  them  is  to  return  back  and  be  considered  as  my  estate,  and  be  di- 
vided equally  among  my  other  children." 

After  the  payment  of  certain  particular  legacies,  the  testator  directs  the 
sale  of  all  his  property,  real  and  personal,  to  be  divided  equally  among  his  six 
children,  Frances^  Susan,  Catherine,  Adeline,  Benjamin  and  Jane  Louisa 
Blake,  "  on  the  same  conditions  and  limitations  as  directed  and  made  with  re- 
spect to  the  other  devises  to  them  in  this  my  will.** 

The  will  was  written  in  April  and  admitted  to  probate  on  the  19th  of  Sep-     ^ 
tember,  1831. 

On  the  19th  of  April,  1834,  on  the  delivery  of  the  thirty-five  shares  of  bank- 
stock  and  five  thousand  dollars  in  cash  to  Susan  Blake,  she,  by  her  attorney- 
in-fact,  under  a  power  of  attorney  specially  authorizing  it,  executed  her  bond, 
under  seal,  in  the  sum  of  $10,000,  in  favor  of  Austin  Broekenborough,  the 
executor  of  the  will  and  one  of  the  trustees,  to  secure  him  against  future  debts 
of  the  estate  and  indemnify  him  on  account  of  the  delivery  of  the  stock  and 
payment  of  the  money,  in  consideration  of  the  legacies  under  the  will.  The 
bond  recites  the  provisions  of  the  will,  and  particularly  that  in  case  of  the 
death  of  Susan  Blake  without  issue,  that  the  legacies  should  revert  to  the  sur- 
viving children  of  said  Blake.  The  stock  was  transferred  on  the  books  of  the 
bank  to  Susan  Blake,  and  sold  for  $8,605. 

Austin  Broekenborough  is  a  party  to  the  suit  individually  and  as  authoriz. 
ing  his  wife,  one  of  the  children  of  Benjamin  Blake,  The  defendant,  Sarah 
Adeline  Blaks  (Mrs,  Nutt)  forms  against  him  a  reconventional  demand,  and 
alleges  that  the  whole  of  Susan  Blake^s  interest  in  her  father's  estate,  has  not 
been  paid  over  to  her  and  that  said  executor  has  refused  to  pay  respondent 
her  interest  in  her  father^s,  Benjamin  Blake,  estate. 

In  considering  the  question  arising  under  this  state  of  facts,  the  point  of 
departure  is  the  receipt  of  the  money  and  bank-stock  by  the  legatee,  the  convor- 
bion  of  tlie  bank-stock  into  money,  and  the  obligation  assumed  by  her  express- 
ly or  tacitly  on  those  occasions.     The  will  being  legal,  where  made  with  all  itiJ 
16 
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Gbotk        dispositioDB,  is  withdrawn  from  our  consideration,  except  so  far  as  to  ascertain 
Nun.         how  much  of  it  the  legatee  has  failed  to  execute  under  her  contract 

For  there  can  be  no  doubt  that  the  exceptanoe  of  a  legacy  burdened  with  a 
modus,  or  lawful  charges  under  a  will,  is  itself  a  contract  on  the  part  of  the 
person  accepting,  obliging  him,  impliedly  at  least,  to  comply  with  the  conditions 
imposed  by  the  will  and  to  acquit  the  charges  upon  the  legacy  which  he  re- 
ceives. C.  C.  1602,  1606,  1751  No.  4,  1752,  1626,  1696;  3  Sav.,  sea  129, 
p.  288.  Then,  under  the  Constitution  of  the  United  States,  neither  the  State 
where  this  obligation  is  contracted,  nor  any  other  State  can,  by  subsequent 
legislation,  absolve  the  obligor  from  such  obligation. 

That  the  legacy  in  this  case  was  accepted  with  all  its  burdens  is  shown  by 
the  power  of  attorney,  authorizing  the  execution  of  bonds  to  refund  and  in- 
demnify, the  bond  itself  the  receipts  and  the  acceptance  of  the  residuary  lega- 
cy under  the  wilL 

Is  there  anything  in  this  obligation,  (by  which  Siuan  BluJce  assumed  to  re- 
turn these  moneys  at  her  death  to  the  succession  of  her  father,)  which  our 
courts  ought  to  refuse  to  enforce  ?    We  think  not 

If  Susan  Blake  had  contracted  upon  any  other  valid  consideration  to  pay 
the  children  of  Benjamin  Blake  or  Austen  Brockenborough,  executor,  a  sum 
of  money,  at  her  decease,  in  the  event  she  died  without  issue,  it  would  have 
been  obligatory  upon  her  estate,  and  would  no  doubt  have  been  enforced  by 
our  courts. 

Is  it  less  obligatory  because  the  consideration  was  a  legacy  under  a  valid 
will  of  a  sister  State,  although  the  will  might  have  been  considered  informal 
or  illegal,  if  it  had  been  made  under  our  laws  ?  The  rule  is,  the  validity  of 
the  contract  is  to  be  decided  by  the  law  of  the  place  where  it  was  made.  If 
valid  there,  it  is  by  the  general  law  of  nations,  jure  gentium,  held  valid  every 
where,  by  tacit  or  implied  consent.  Story's  Conflict,  sec  242,  and  authorities 
there  cited.  Then  SuMin  Blake  made  a  valid  contract  by  the  law  of  the  coun- 
try where  made,  to  leave  at  her  death,  if  she  died  without  issue,  the  money 
and  bank -stock  of  the  Bank  of  Virginia,  which  she  had  received  from  her 
father's  estate  to  his  representative.  She  sold  the  bank-stock,  and  thus,  by 
the  laws  of  the  country,  where  she  lived  (Mississippi),  and  the  country  where . 
the  stock  was  payable  and  transferrable,  she  bound  herself  to  account  for  the 
price  in  same  manner. 

Now,  it  is  said,  that  our  courts  cannot  enforce  this  contract,  because  it  is  a 
substitution  and  fidei-commissum  which  are  reprobated  by  our  law,  and  there- 
fore cannot  be  enforced  by  our  courts. 

As  it  has  often  been  explained  by  this  court,  the  object  of  these  provisions 
of  the  Code  is  to  prevent  titles  to  property  from  becoming  complicated,  tied 
up  and  encumbered,  so  that  the  property  cannot  at  all  times  be  disposed  of  by 
the  united  action  of  those  holding  interests  in  and  rights  upon  the  same. 

Now,  what  property  is  there  here  which  is  tied  up  or  encumbered  ?  The 
bank-stock  ?  The  domicil  of  that  is  Virginia,  and  having  been  sold,  it  is  re- 
presented by  its  price,  $8,505.  But  it  is  said,  at  her  death,  Susan  Blake 
bound  herself  to  return  the  money  to  the  estate  of  her  father  ?  Be  it  so. 
She  did  not  promise  to  preserve  it;  to  keep  each  identical  dollar  and  return 
that  to  her  father's  estate.  On  the  contrary,  she  was  to  have  the  use  of  the 
money  as  long  as  she  lived,  and  she  contracted  to  return  as  much  other  coin 
only  in  the  event  she  should  die  without  issue.    If  that  is  a  fidei-eommisaum 
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or  a  prohibited  substitution,  then  the  thing  which  the  depositary  receives  and        Gmtm 
promises  to  preserve  and  return  to  the  depositor,  or  the  sum  of  money  which         Nott. 
my  friend  receives  from  me  and  promises  to  return  in  one  week  or  ten  years, 
vit  fidei-tommiua  and  substitutions.    See  5  Toul.,  No.  24;  8  Marcad6,  460  ; 
Zichariie,  part  2,  book  2,  sec.  694. 

In  the  matter  before  us,  there  is  no  property  tied  up,  and  no  estate  encum- 
bered 60  that  a  good  title  cannot  be  made  to  any  immovable,  movable  or  slave, 
and  no  promise  to  preserve  the  thing.  The  only  encumbrance  is  a  debt,  once 
conditional,  now  absolute,  which  can  be  discharged  at  any  time  by  payment, 
release,  or  any  of  the  modes  in  which  debts  are  discharged. 

But  it  is  said,  that  the  will  of  Benjamin  Blake  was  never  recorded  in  Loui- 
siana. It  was  not  necessary.  It  operated  upon  property  in  Virginia  and  was 
carried  into  effect  there.  There  is  no  more  need  of  its  being  recorded  in  Louis- 
iana to  enable  plaintiffs  to  recover,  than  there  would  have  been  if  plaintifis 
irere  suing  to  recover  slaves  given  them  under  the  will,  and  which  some  per- 
son had  illegally  taken  from  their  possession  and  removed  to  Louisiana. 

On  this  branch  of  the  plaintiff's  demand,  we  see  no  reason  to  depart  from 
the  conclusions  of  this  court  in  the  case  of  Hay  den  v.  Nutt^  4  An.  70,  although 
we  admit,  as  contended  for  by  defendant's  counsel,  that  the  judgment  in  that 
case  has  not  the  force  of  the  thing  adjudged  between  these  parties. 

On  the  other  branch  of  this  case,  wherein  the  plaintiff's  claim  that  they  are 
the  heirs-at-law  of  Susan  E.  BlaJce,  and  that  the  pretended  will  under  which 
the  defendant  holds  is  a  nullity,  we  are  of  the  opinion  that  the  defence  must 
prevail 

It  is  objected  to  the  will,  that  it  was  admitted  to  probate  in  the  parish  of 
Carroll,  when  the  domicil  of  Sttsan  E.  Blake  was  in  the  parish  of  Madison, 
and,  therefore,  the  Probate  Court  of  the  parish  of  Carroll  was  without  juris- 
diction, and  the  order  admitting  the  will  to  probate  was  a  nullity.  The  proof 
makes  it  probable  that  the  residence  of  Br.  Nutt  was  that  of  the  testatrix,  at 
the  time  of  her  death.  It  further  shows,  that  the  residence  of  Dr.  Kutt  was 
in  the  parish  of  Carroll,  up  to  the  promulgation  of  the  Act  of  the  Legislature, 
approved  March  14th,  1889,  by  which  that  portion  of  the  parish  of  Carroll, 
which  embraced  Br.  Nutfs  dwelling,  was  added  to  the  parish  of  Madison. 

The  will  was  admitted  to  probate  on  the  21st  day  of  May,  1889.  It  was, 
therefore,  the  duty  of  the  plaintiff  to  show  that  the  Act  of  14th  March,  1839, 
bad  been  promulgated  on  the  21st  day  of  May,  1889,  in  the  parish  of  Carroll. 
See  Acts  of  1827,  p.  172,  and  Acts  of  1855,  p.  841,  sec.  2.  In  the  absence  of 
this  proof,  we  are  bound  to  conclude  that  the  Probate  Court  of  the  parish  of 
Carroll  had  not  been  divested  of  jurisdiction. 

It  is  not  necessary  to  determine  the  question  whether,  if  the  Act  had  been 
promulgated,  it  would  have  also  been  encumbent  upon  the  plaintiff  to  show 
that  the  boundary  line  had  been  surveyed  or  was  otherwise  well  defined  and 
known.  In  this  form  of  action,  plaintiffs  cannot  raise  the  question  whether 
the  will  was  admitted  to  probate  upon  sufficient  proof. 

The  plaintifis  claim  interest  at  the  rate  of  five  per  cent  on  the  amount  re- 
ceived by  Suaan  E.  Blake  from  the  succession  of  Benjamin  Blake,  from 
the  date  of  her  death,  on  the  ground  that  Mre.  Nutt  received  what  was  not 
due  to  her,  and  that  there  was  a  want  of  good  faith  on  her  part,  and,  there- 
fore she  is  bound,  under  Articles  2279  and  2289,  to  restore  the  capital  and  in- 
terest from  such  date. 
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Gnorn  B}'  Susan  E.  Blake's  will,  the  defendant  was  made  her  universal  legatee. 

Nott,  Mrs.  Nutt^  therefore,  cannot  be  charged  with  bad  ftiith  in  taking  possession  of 
the  succession  of  her  sister.  The  claim  of  the  plaintiffs  was  but  a  debt  due 
by  the  succession,  which  was  required  to  be  presented  and  liquidated  like  any 
other  demand,  as  is  evident  from  what  we  have  already  said.  There  is  then  no 
ground  upon  which  to  rest  a  claim  for  interest  on  account  of  bad  faith. 

The  only  remaining  question  to  be  considered,  is  the  plea  of  prescription. 
At  the  time  the  action  accrued,  the  prescription  applicable  to  all  the  plaintifis 
except  Mrs.  Groves^  (they  being  absentees)  was  twenty  years.  By  the  Act  of 
of  14th  March,  1 848,  the  prescription  was  reduced  to  ten  years.  This  Act 
was  promulgated  on  the  4th  day  of  April,  and  was  in  force  in  the  parish  of 
Carroll  on  the  fourth,  or,  at  the  farthest,  on  the  fifth  day  of  May  of  that  year. 
Consequently,  according  to  the  rules  of  computation  established  by  this  court, 
five  years,  six  months  and  seven  days  were  needed,  in  order  to  accomplish  the 
period  of  prescription,  from  the  4th  of  May,  1848.  The  suit  was  commenced 
on  the  17th  day  of  June,  1858,  just  five  years,  one  month  and  thirteen  days 
from  the  promulgation  of  the  statute,  consequently  prescription  had  not  run 
as  to  such  of  the  defendants  as  were  non-residents  of  the  State  of  Louisiana. 

As  to  Mrs.  OroreSy  who  resided  in  Louisiana,  prescription  did  not  run.  She 
could  not  have  been,  under  any  circumstances,  more  than  a  few  months  over 
twenty-one  years  of  age  at  the  date  of  the  institution  of  this  suit.  The  ten 
years*  prescription  did  not  run  against  her  during  her  minority.  C.  C.  8487, 
8508,  8606,  3607. 

Judgment  affirmed. 

Buchanan,  J.,  dissenting.  Upon  the  allegations  of  the  petition  it  is  seen, 
that  the  case  of  plaintiffs  divides  itself  into  two  branches — first,  a  claim  under 
Benjamin  Blalce's  will  to  that  portion  of  his  estate  devised  to  Susan ;  and, 
second,  a  claim  to  the  estate  of  Susan  Blahe,  as  intestate. 

Upon  the  first  of  theee  claims  a  serious  doubt  has  arisen  in  my  mind,  whether 
the  plaintiff,  Mrs.  Orotes^  who  was  not  in  esse  at  the  time  of  Benjamin  Blake's 
death,  and  who  is  not  a  child  but  »  grandchild  of  Benjamin  Blake^  can  be  con- 
sidered as  entitled  to  any  portion  of  the  estate  under  his  will.  Mrs.  Grave's 
mother  was  Catherine  Blake^  who  was  a  daughter  of  Benjamin  Blake,  and  was 
a  minor  and  unmarried  at  the  time  of  his  death.  Several  years  after  that 
event  (in  1832  or  1888)  Catherine  was  married  to  Mr.  Datcson^  of  which  mar- 
riage she  had  issue  the  plaintiff,  Mrs  Groves,  and  died  in  1836,  four  years 
before  her  sister  Susan.  If  we  are  to  consult  alone  Benjamin  Blake's  intention 
in  regard  to  the  limitation  of  his  bequest  to  his  daughter  Susan  we  find  his 
expressions  to  be  that  the  property  devised  **is  to  return  back  and  be  con- 
sidered as  my  estate,  and  be  divided  equally  among  my  other  children,^' 

That  the  objects  of  the  testator's  contingent  liberality,  were  literally  children^ 
as  expressed,  and  not  children  of  children,  may  be  gathered  from  another 
portion  of  his  will,  wherein  it  appears  that  the  testator  had  then  living  a  grand- 
child, the  child  of  a  daughter  deceased,  to  whom  he  bequeaths  a  legacy,  and  in 
relation  to  whom  he  says  "I  do  not  intend  that  my  said  grandson  shall  ever 
receive  anything  more  from  my  estate  as  heir  of  either  of  my  children." 

Or  if  we  look  beyond  the  will,  into  a  standard  authority  for  the  law  of 
Virginia  on  this  subject,  it  seems  that  an  executory  devise  must  be  limited  to 
the  period  of  a  life  in  being  at  the  death  of  the  testator,  Lomax's  Digest,  pages 
280  to  296.    Thereupon  the  limitation  to  Benjamin  Blake's  other  children 
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conUuDed  in  his  will,  cannot,  in  my  judgment,  be  construed  to  extend  to  issue        Gbotu 
of  those  children  not  in  being  when  the  will  was  made,  and  my  opinion  is,  nott. 

that  Mrs,  Grotes  can  take  nothing  under  the  executory  devise  in  question. 

As  to  the  other  three  plaintiffs,  the  son  and  two  daughters  surviving  of 
Benjamin  Blake^  senior,  my  opinion  is,  that  they  should  have  sued  upon  the 
refunding  bond  of  Susan  Blake  ;  and  not,  as  they  have  done,  upon  the  will  of 
their  lather.  The  clause  of  that  will  upon  which  they  base  their  claim,  con- 
tains a  sabetitution  which  would  avoid  a  Louisiana  will,  and  which  this  court 
has  refused  to  give  effect  to  by  its  decree,  when  contained  in  a  foreign  will. 
Id  Harper  y.  Stanshonyugh,  2d  An.,  877,  it  was  held  unanimously  by  the 
court,  after  full  argument,  that  a  will  made  in  another  State,  by  a  resident  of 
that  State,  whereby  the  testator  directed  that  if  either  of  his  two  sons,  to 
whom  he  bequeathed  his  property,  **  should  die  without  a  lawful  heir,  his  part, 
real  and  personal,  should  go  to  the  survivor,"  created  a  substitution  prohibited 
by  our  laws,  and  could  not  be  enforced  in  Louisiana,  although  it  might  confer 
a  title  upon  the  survivor  by  the  laws  of  the  State  where  the  testator  died.  The 
court  observed,  through  its  organ,  Chief  Justice  Eustis, — *^  Nor  does  it  appear 
material  in  relation  to  the  nullity  of  the  substitution  as  the  basis  of  a  title, 
whether  the  testamentary  disposition  acts  upon  the  property  within  this  State 
at  the  time  of  its  taking  effect,  or  subsequently,  on  the  translation  of  the  pro- 
perty to  this  State.  It  is  the  operation  of  the  testamentary  disposition  on  pro- 
perty within  this  State,  which  the  law  reprobates,"  &c.  On  the  other  hand  it 
has  been  assumed,  that  the  validity  of  the  very  testamentary  disposition  now 
under  consideration  has  been  passed  upon,  and  decided  affirmatively,  by  the 
same  bench  which  decided  the  case  of  Harper  v.  Stansdorovgh,  I  think  this 
is  a  mistake. 

The  case  cited,  Haydeny.  Nutt,  4  An.,  66,  was  a  contest  between  a  creditor 
of  one  of  the  present  defendants,  and  that  defendant's  wife  and  co-defendant 
herein,  relative  to  the  amount  of  Mrs,  Kutfs  rights  for  paraphernal  property 
received  by  her  husband.  Among  the  items  composing  her  claim,  for  which 
she  had  obtained  judgment  in  an  action  against  her  husband,  was  her  in- 
heritance from  her  sister /S'i/azti  Blake.  That  portion  of  her  claim  was  held  by 
this  court  not  to  be  proved  with  su£Bcicnt  certainty,  and  the  decree  reserved 
Mrs,  Nutt^s  rights  as  legatee  of  Svsan  Blake  to  be  prosecuted  by  way  of  third 
opposition  or  otherwise.  So,  that,  in  fact  there  was  no  decision  upon  the  effect 
of  Benjamin  Blah^s  will  at  all.  It  is  true  the  court,  arguendo,  supposed  the 
case  that  the  representative  of  .&^77jaf7^^nJ?Za^e'«  succession,  vj\6.  Adeline  Blake, 
•8  legatee  of  Susan^  were  before  it,  claiming  from  Sv8a7i  Blake's  administrator 
a  distribution  of  her  estate.  ^^  Adeline  Blake^^ — says  Judge  Slidell — "would 
demand  the  whole  estate  under  the  will,  and  Broekenborovgh,  as  the  executor 
and  trustee  of  the  children  of  his  testator,  would  demand  the  restoration  of  the 
amount  which  had  been  paid  to  Svsan  Blake,  It  seems  to  us,  that  in  such  a 
contest  Brockenborough  would  prevail.  To  the  tacit  obligation  of  Susan  Blake 
to  respect  the  condition  attached  to  the  bequest,  was  superadded  a  new  and 
express  contract,  at  the  time  of  receiving  the  legacy,  that  the  amount  should 
be  restored,  if  she  died  without  issue.  There  is  no  reason  to  believe  that  this 
conditional  contract  for  the  payment  of  a  sum  of  money  at  a  future  time  was 
invalid  under  the  laws  of  Virginia  and  Mississippi ;  and  it  would  be  straining 
the  policy  of  our  own  laws  to  an  unreasonable  extent  to  refuse  to  enforce  it 
here  in  a  contest  between  the  legatee  of  Sman  Blake  and  the  executor  of  her 
father's  will." 
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Omtm  This  portion  of  the  opinion  delivered  in  Hayden  v.  Nutt  is  already  dbitur 

Nott.  dictum.  But  giving  it  all  the  effect  of  authority,  what  does  it  amount  to  ? 
Nothing  more  than  that  an  action  could  be  maintained  in  Louisiana  upon  the 
refunding  bond  given  by  Susan  Blake  to  her  fikther's  executor  when  he  paid 
over  to  her  her  share  in  her  father's  estate  under  his  will ;  a  personal  action 
upon  her  contract,  not  an  action  upon  her  father's  will  It  suffices  to  say, 
that  the  action  now  before  us,  is  not  an  action  upon  the  bond  in  question. 

I  concur  in  the  affirmance  of  the  judgment  of  the  District  Court  maintaining 
the  will  of  Susan  Blake;  but  think  that  it  should  be  reversed  in  what  concerns 
the  claim  of  plaintiflfe  under  the  will  of  Benjamin  Blake,  senior ;  with  a  reser- 
vation of  plaintiff's  right  of  action  upon  the  refunding  bond  given  by  Susan 
Blake  to  her  father's  executor. 


13    m  Arthur  M.  Folet  v.  Louis  Bush,  Administrator,  et  al. 

The  plaintiff  saed  to  recorer  the  valae  of  wood  cut  on  hts  land  by  the  defendants.  Edd  :  That  the 
action  was  preiorlbed  as  to  daougea  reaoltlng  from  a  tretpasa  which  had  been  committed  more 
than  one  year  prerioiu  to  the  initltation  of  the  suit 

APPEAL  from  the  District  Court  of  the  parish  of  Lafourche,  Roman,  J. 
0.  Belcher,  for  plaintiff.     Beatty  <t  Bush,  for  defendants  and  appellants. 

YooBHiES,  J.  The  plaintiff  sues  to  recover  the  sum  of  $1,500,  as  the  value 
of  1,550  cords  of  wood,  more  or  less,  alleged  to  have  been  cut  on  his  land  by 
the  defendants,  Allen  d  Bobinsan,  in  the  summer  and  fall  of  1854  and  1855, 
for  the  use  of  their  sugar  plantation. 

The  prescription  of  one  year  is  interposed  as  a  bar  to  the  action. 

The  testimony  of  one  of  the  witnesses  proves  that  there  were  only  50  or 
100  cords  of  the  wood  cut,  but  not  hauled  away,  near  the  end  of  the  year 
1855.  **The  wood  cut  in  1855,  says  the  witness,  was  partly  standing  and 
partly  cut  down  before."  It  is  impossible  from  the  evidence,  to  arrive  at  a 
satisfactory  conclusion,  as  to  whether  the  plaintiff  sustained  any  damages  or 
not  resulting  from  this  trespass  on  his  land,  for  the  commission  of  which  the 
defendants  appear  to  be  exonerated  from  any  imputation  of  bad  faith.  Indeed, 
the  evidence  as  to  the  damages  in  this  respect  is  so  uncertain,  that  wc  are  not 
prepared  to  say  that  the  Judge  a  quo  erred  in  excluding  them  from  his  assess- 
ment But  wc  think  he  erred  in  allowing  to  the  plaintiff  damages,  resulting 
from  the  trespass,  which  had  been  committed  more  than  one  year  previous  to 
the  institution  of  the  present  suit,  as  the  action  was  clearly  barred  by  the  pre- 
scription interposed.  The  Articles  523  and  524  of  the  Civil  Code,  on  which 
the  plaintiff *s  counsel  relies  to  defeat  the  exception,  are,  in  our  opinion  inap- 
plicable to  an  action  for  damages,  resulting  from  trespass.  See  Statutes  of 
1855,  page  133,  sec.  33 ;  C.  C.  8,501.' 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below 
be  avoided  and  reversed ;  that  there  be  judgment  in  favor  of  the  defendants, 
rejecting  the  plaintiff's  demand  at  his  costs  in  both  courts. 
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Elizabeth  Thomas  v,  Taillsu,  her  husband.  _— — i 
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Ae  nde  that  in  «etioiit  of  feparfttlon  from  bed  and  board  both  parties  abonld  be  dismissed  when  t'la    1271 

gnflty  of  mutual  wrongs  has  its  qaaliflcatton,  that  the  wrongs  should  be  similar  In  nature  and  so  'el  16  136 

proportioned  in  extent  as  to  render  It  difficult  to  ascertain  which  imrty  is  mainly  in  fault. 

APPEAL  from  the  District  Court  of  the  parish  of  Lafourche,  Roman^  J. 
Beatty  &  Bush,  for  plaintiff.    R,  2).  Jordan^  for  defendant  and  appel- 
lant 

Spofford,  J.  The  plaintiff  had  judgment  against  her  husband  for  a  separa- 
tion from  bed  and  board,  and  alimony  for  herself  and  children — the  husband 
has  appealed. 

The  decree  is  abundantly  supported  by  evidence  not  open  to  legal  ob- 
jections. 

It  is  shown  that  the  husband  is  habitually  intemperate,  which  alone  would 
entitle  the  wife  to  a  judgment  of  separation.     Acts  1865,  p.  876,  sec  1. 

It  is  also  shown  that  he  was  guilty  of  excesses,  outrages  and  cruel  treatment 
towards  her,  of  a  kind  to  render  life  with  him  insupportable. 

The  appellant  filed  a  reconventional  demand,  claiming  a  separation  himself, 
for  certain  faults  which  were  rather  vaguely  charged  against  his  wife. 

His  counsel,  in  this  court,  has  attempted  to  bring  the  case  under  the  rule, 
that  both  parties  should  be  dismissed  when  guilty  of  mutual  wrongs. 

That  rule  has  its  qualifications.  The  wrongs  should  be  similar  in  nature, 
and  so  proportional  in  extent  as  to  render  it  difficult  to  ascertain  which  party 
is  mainly  in  fault 

No  intemperance  is  charged  upon  the  wife.  The  habitual  drunkenness  of 
the  husband  is  not  traceable  to  any  conduct  on  the  part  of  the  wife  as  its  ex- 
citing cause. 

The  excesses,  outrages  and  cruel  treatment  of  the  husband  towards  his  wife 
are  enormous,  as  compared  with  the  faults  of  which  she  is  shown  to  have  been 
guilty,  and  were  themselves  the  exciting  cause  of  those  faults,  not  their 
result 

She  retorted  upon  him  one  or  two  of  his  abusive  epithets,  when  stung  by 
his  outrageous  treatment,  and  when  driven  from  his  house,  took  a  small  pit- 
tance of  money  which  is  presumed  to  have  belonged  to  the  community,  to 
keep  herself  and  children  from  starvation. 

It  is  needless  to  recapitulate  his  grave  offences,  compared  with  which  these 
sins  laid  to  her  charge  are  but  venial  faults. 

The  alimony  allowed  is  moderate  under  the  proof. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed  from  be 
affirmed,  with  costs. 
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Harry  Cagb  v.  C.  P.  Danks. 

Where  the  United  States  has  parted  with  its  tide  by  a  patent  legally  issued,  and  apon  sarreys  leg aHy 
made  by  itself  and  approred  hj  the  proper  department,  the  title  so  granted  cannot  be  impaired 
by  any  subsequent  surrey  which  the  Ghovernment  may  make  for  its  own  purposes. 

APPEAL  from  the  District  Court  of  the  Parish  of  Terrebonne,  Eonuu^  J. 
Ooode  &  Ayeocky  for  plaintiff.     C&nnelly  A  Rightor^  for  defendant  and 
appellant 

Merrick,  C.  J.  This  is  an  action  of  bornage.  The  defendant  only  has  ex- 
hibited her  titles.  The  decree  of  the  court  awards  to  the  plaintiff  a  portion  of 
the  land  lately  in  her  possession  and  which  she  has  just  recovered  by  a  decree 
of  this  court  in  the  possessory  action. 

The  District  Judge  correctly  assumed  that  the  original  survey  referred  to 
in  the  patent  to  defendant's  vendors  could  not  be  set  aside,  and  disregarded  by 
any  recent  survey  which  the  Government  might  make  for  its  own  purposes. 
The  United  States  having  parted  with  its  title  by  a  patent  legally  issued,  and 
upon  surveys  legally  made  by  itself  and  approved  by  the  proper  department 
can  never  impair  the  title  so  granted  by  any  subsequent  survey.  She  is  no 
longer  owner. 

But  in  the  application  of  this  principle  to  the  present  case  the  conclusions 
of  the  District  Judge  are  not  entirely  satisfactory.  The  plaintiff  has  not  ex- 
hibited his  title,  and  the  trial  of  the  case  appears  to  have  been  conducted  prin- 
cipally upon  a  criticism  of  the  lines  examined  in  order  to  find  the  calls  of  dd- 
fendant^s  title.  If  plaintiff  should  produce  his,  and  the  calls  of  that  were  ex- 
amined, it  is  probable  much  light  might  be  thrown  on  the  true  boundary. 
That  which  is  now  doubtful  might  be  made  clear.  One  thing  is  certion  by 
the  decree  in  this  case  the  quantity  of  land  in  section  55,  owned  by  defendant^ 
is  diminished,  and  the  plaintiff's  tract,  if  we  refer  to  the  township  map,  is  in- 
creased in  quantity.  Whether  defendant's  title  covers  all  of  section  55  is  ihi- 
material.  Plaintiff  cannot  recover  any  portion  of  section  55  under  his  title  to 
section  56. 

Again  the  proof  that  the  ash  tree  at  B  was  the  comer  of  the  old  survey  is 
no  more  satisfactory  than  that  the  post  at  K  was  the  upper  comer  of  section 
55  on  the  bayou. 

We  think  that  justice  requires  that  this  case  should  be  remanded  for  a  new 
trial  in  order  that  the  plaintiff  may  produce  his  tide  papers,  in  conformity  with 
Article  88  of  the  Civil  Code,  and  that  a  survey  may  be  made  according  to  the 
provisions  of  law.    0.  C.  830,  831,  887.     4  Ann.  383. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  this  case  be  re- 
manded to  the  lower  court  for  further  proceedings  and  a  new  trial,  according 
to  law,  the  plaintiff  and  appellee  paying  the  costs  of  the  appeal 
Spofford,  J.,  took  no  part  in  the  decision  of  this  cause. 
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BoYKiN  A  Lang  t.  W.  A.  Shaffer. 
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The  Act  of  CoDgrest  ftdmltting  Lonislaoa  Into  the  Union  which  provides,  that  It  shall  be  a  condition      i    _    .^ 
opon  which  said  State  Is  admitted  into  the  Union,  that  the  river  Misslulppi  and  the  navigable      L^    759 

rivers  and  waters  leading  Into  the  same  and  Into  the  Gulf  of  Mexico  shall  be  common  highways,      ' —3 

aad  open  to  the  Inhabitants  of  the  States  and  Territories  of  the  Union,  was  not  intended  to  apply 
to  streams  only  capable  of  an  Imperfect  navigaUon  in  time  of  floods  and  very  high  water. 

The  rlghf  to  charge  toll  for  the  use  of  a  lock  on  a  water  course  Is  a  franchise  which  the  sovereign 
alone  can  confer. 

The  Act  of  the  LegisUtnre  approved  May  25th,  18M,  enttUed  "  An  Act  providing  for  the  separation 
•f  the  Lafoorche  and  Terrebonne  NavigaUon  CJo.  from  the  Daratarla  Canal  Co.,  and  determining 
tht  condition  of  said  separation"  is  unconstitutional  and  void. 

There  is  no  law  which  prevents  a  corporation  from  causing  some  of  its  works  to  be  built  with  an 
understanding  with  the  contractor  that  he  shall  be  permitted  to  reimburse  himself  by  the  receipt 
of  the  toll  arising  from  the  same. 

APPEAL  from  the  District  Court  of  the  parish  of  Terrebonne,  Roman,  J. 
Goode  <fe  Aycock,  for  plaintiffs.     Connelly  &  Rightor,  for  defendant  and 
appellant 

>fERKicK,  C.  J.  The  plaintiffs  allege  that  they  are  the  owners  of  a  sugar 
plantation  on  Bayou  Black,  on  which  they  usually  make  250  hogsheads  of 
sugar  and  450  barrels  of  molasses ;  that  Bayou  Black  has  always  been  a  navi- 
gale  stream,  and  used  by  petitioners  in  transporting  to  market  their  crop  and 
in  receiving  supplies,  and  the  only  stream  on  which  their  crop  can  be  shipped 
or  their  supplies  received,  and  it  is  indispensable  to  petitioners  it  should  bo 
kept  open  and  forever  free  to  all  persons  whomsoever,  the  public  having  the 
sole  and  exclusive  property  therein  ;  that  the  defendant,  William  A.  Shaffer, 
has  constructed  two  locks  in  said  bayou,  one  of  which  is  in  front  of  the  plan- 
tation of  Hatch  S  Grinage,  and  the  other  in  front  of  the  plantation  of  Tobias 
Gibion,  both  being  below  the  plantation  of  petitioners ;  that  said  locks  which 
are  unauthorized  by  law  are  a  total  obstruction  to  all  free  navigation  of  the 
bayou ;  that  petitioners  understand  that  it  is  the  intention  of  said  Shaffer  to 
charge  tolls  for  all  vessels  and  freight  passing  through  said  bayou,  at  the  rate 
of  thirty  cents  per  hogshead  for  sugar,  and  fifteen  cents  per  barrel  for  molasses, 
which  petitioners  are  unwilling  to  pay ;  that  petitioners  have  demanded  the 
removal  of  the  locks ;  that  petitioners  have  had  for  several  days  past  a  boat 
load  of  molasses  in  the  bayou  at  the  upper  lock ;  that  said  Shaffer  and  his 
agent  have  refused  to  open  the  lock  and  let  petitioners  pass,  and  that  petition- 
ers* said  molasses  is  stiU  exposed  in  said  boat,  and  that  by  said  unlawful  act 
of  defendant  petitioners  are  prevented  from  sending  their  crop  to  market  and 
they  have  sustained  damage  in  the  sum  of  five  hundred  dollars,  and  will  suffer 
irreparable  loss  if  said  locks  are  kept  closed. 

Petitioners  pray  for  a  writ  of  injunction  to  restrain  said  Shaffer  from  ob- 
structing said  bayou  and  demanding  any  toll  from  petitioner ;  that  the  Sheriff 
be  ordered  immediately  to  open  said  locks ;  that  judgment  be  rendered  against 
said  defendant  in  the  sum  of  five  hundred  dollars ;  that  the  injunction  be  made 
perpetual,  and  said  Shaffer  be  ordered  to  remove  said  locks  and  all  other  ob- 
strucUons  by  him  placed  in  said  bayou,  and  on  his  failure  to  do  so  that  they  be 
done  at  his  expense. 

17 
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BoTKiN  «^  The  defendant  answered  by  denying  that  the  bayou  is  or  ever  has  been  a 

SBAfTn.  navigable  stream  according  to  the  ordinary  or  legal  import  of  the  terms.  On 
the  contrary,  he  avers  that  said  bayou  was  originally  so  choked  up  by  logs 
brushwood.  &c.,  as  not  to  be  navigable  for  the  smallest  water  craft.  That 
ftom  time  to  time,  since  1840,  improvements  in  the  bayou  have  been  made,  with 
the  view  of  rendering  it  navigable,  but  as  soon  as  the  logs  and  other  obstruc- 
tions were  sufficiently  removed  to  admit  of  the  passage  of  boats,  the  water 
drained  off  so  rapidly  and  completely  as  to  leave  all  that  portion  of  it  above 
the  locks  constructed  by  respondents  almost  entirely  dry.  and  that  said  portion 
is  not  now  susceptible  of  being  navigated  without  the  aid  of  those  locks.  Defend- 
ant further  answers,  that  by  a  contract  entered  into  between  himself  and  the  Bara- 
taria  and  Lafourche  Canal  Company,  he  engaged  to  build  the  two  set  of  locks 
in  question,  and  to  receive  in  compensation  therefor  the  right  to  levy  toll  on 
boats  passing  through  the  same ;  said  right  being  stipulated  for  the  term  of 
seven  years.  That  the  company  was  and  is  authorized  by  its  charter,  by 
various  regislative  Acts,  and  by  contracts  with  the  State  authorities,  to  improve 
the  navigation  of  the  bayou  and  to  levy  toll  on  it" 

Defendant  also  excepts  to  plaintiff*  right  to  institute  this  action. 

This  exception  was  properly  overruled,  b'ee  11  M.  R..  621 ;  2  N.  S.,  ol7; 
7  Rob.,  442  ;  2  An.  770 ;  10  An.,  481. 

The  testimony  shows,  that  many  years  ago  the  Bayou  Black  had  much 
more  water  in  its  channel  than  at  present,  but,  that,  then  it  was  unnavigable 
except  in  high  water  for  pirogues,  which  were  enabled  to  get  up  the  bayou  by 
hauling  them  over  the  logs,  rafts  and  other  obstructions,  and  that  since  1840 
these  obstructions  have  been  removed,  but,  as  a  consequence,  the  water  having 
nothing  to  retard  the  current  flows  out  of  the  bayou  and  leaves  it  completely 
dry ;  that  since  these  improvements  by  the  State  the  bayou  can  be  used  for 
navigation  only  after  high  water  occasioned  by  heavy  rains,  and  then  only  for 
short  periods.  The  proof  is  unanimous  and  clear,  that  the  two  locks  are  a 
positive  advantage  to  the  bayou  and  that  without  them  the  bayou  would  be 
comparatively  unnavigable.  The  proof  further  shows,  that  Lang^  who  had  the 
principal  control  of  plaintiffs^  plantation  before  these  locks  were  built,  was 
desirous  that  the  defendant  should  build  them,  and  was  active  in  procuring 
favorable  influences  to  act  upon  the  defendant  to  build  the  locks. 

The  right  of  the  State  of  Louisiana  to  authorize  the  building  of  these  locks 
has  been  questioned.  We  have  no  hesitation  in  saying,  that  in  our  opinion 
the  Act  of  Congress  relied  upon  by. plaintiffs*  counsel  was  not  intended  to  pre- 
vent the  State  from  improving  and  rendering  navigable  bayous  and  other 
streams  of  the  character  of  the  Bayou  Black. 

Louisiana  was  admitted  into  the  Union  with  this  proviso,  viz :  "  Provided, 
that  it  shall  be  taken  as  a  condition  upon  which  said  State  is  incorporated  in 
the  Union,  that  the  river  Mississippi  and  the  navigable  rivers  and  waters  leading 
into  the  same  and  into  the  Gulf  of  Mexico,  shall  be  conmion  highways,  and  for- 
ever free,  as  well  to  the  inhabitants  of  said  State  as  to  the  inhabitants  of  other 
States  and  Territories  of  the  United  States,  without  any  tax,  duty,  impost  or 
toll  therefor,  imposed  by  said  State,  and  the  above  condition  and  also  all  other 
conditions  and  terms  contained  in  the  third  section  of  the  Act  the  title  whereof 
is  hereinbefore  recited  shall  be  considered,  deemed  and  taken,  fundamental 
conditions  and  terms  upon  which  the  said  State  is  incorporated  in  the  Union. 
Stat,  at  large,  vol  2,  pp.  642  and  703. 
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Without  undertaking  to  construe  the  effect  of  the  enactment  upon  the  Botkix 
power  of  the  State  to  charge  tolls  for  improvements  made  by  overcoming  the  SHArt kb. 
natural  obstacles  of  navigable  streams  it  sufSces  in  this  case  to  say,  that  this 
statute  was  never  intended  to  apply  to  streams  only  capable  of  an  imperfect 
navigation  in  time  of  floods  and  very  high  water.  Such  streams  or  dry  bayous 
must  be  considered  as  under  the  entire  control  of  the  State.  Were  the  mere 
fact  that  a  steamboat  or  flatboat  had  been  a  short  distance  up  a  stream  or 
bayou  in  high  water  a  sufScient  ground  (or  declaring  it  a  navigable  stream, 
every  slight  depression  of  the  soil  on  the  banks  of  the  Mississippi  would  then 
become  a  navigable  stream  and  should  be  opened  for  the  benefit  of  rafts  and 
boats,  and  the  convenience  of  a  few  persons,  to  the  total  destruction  of  the 
planting  interests  on  the  banks  of  the  river.  It  is  well  known  that  the  State 
has  for  a  number  of  years  been  closing  the  small  bayous  making  out  of  the 
principal  rivers  and  bayous,  and  thus  redeeming  large  and  valuable  tracts  of 
hnd.  These  bayous,  which  are  of  no  value  to  the  public,  in  high  water  might 
have  been  navigated  by  steamboats  and  other  craft  had  it  been  the  pleasure  of 
the  owners  of  such  crafts  to  have  employed  their  time  in  a  navigation  which 
would  have  been  without  profit  to  themselves  or  advantage  to  any  one  else. 

Now  the  Bayou  Black  takes  its  rise  in  the  vicinity  of  the  residence  of  the 
plaintifl^  and  it  is  shown  that  the  locks  placed  upon  it  by  the  defendant  so  far 
from  being  an  obstruction  give  the  bayou  all  its  value  as  a  navigable  stream. 
Assuming  that  the  locks  were  authoriied  by  the  State,  they  advance  the  ob- 
jects contemplated  by  the  Act  of  Congress  and  furnish  a  permanent  navigation 
alike  open  to  the  citizens  of  other  States  and  the  citizens  of  Louisiana,  subject 
only  to  the  payment  of  a  reasonable  remuneration  to  those  by  whose  industry 
and  means  the  navigation  has  been  created.  See  the  case  of  State  v.  Orleans 
yatigation  Co.,  11  M.  R.,  824. 

Now,  if  the  locks  are  no  obstruction  to  the  navigation  of  the  bayou,  (the  use 
to  which  the  plaintifife  demand  that  the  bayou  shall  be  held  exclusively  sub- 
ject,) they  cannot  demand  that  the  locks  shall  be  destroyed  although  it  may 
not  be  shown  that  they  have  been  erected  under  the  authority  of  the  State: 
all  that  plaintiffs  could  claim  would  be,  that  they  should  be  allowed  to  use  the 
bayou  in  its  improved  condition  without  paying  toll. 

We,  therefore,  come  now  to  consider  the  question  whether  the  defendant 
can  charge  toll.  For  it  must  be  considered  that  the  defendant  could  not  with- 
out authority  charge  toll  for  the  use  of  a  lock  which  he  had  erected.  Such  a 
right  would  be  a  franchise  which  the  sovereign  alone  could  confer.  If  a  private 
person  should  choose  to  repair  a  bridge  upon  a  public  highway,  or  if  in  the 
place  of  a  dangerous  bridge  he  should  at  his  own  cost  build  a  substantial  and 
safe  one,  he  could  not  be  prosecuted  for  obstructing  the  highway,  but  it  would 
not  follow  that,  because  he  had  done  no  injury  to  the  public  way,  he  should  be 
indemnified  for  what  he  had  expended  without  being  authorized  by  law  to 
make  such  improvements. 

If  the  defendant  is  authorized  to  charge  the  plaintiffs  with  toll,  it  is  because 
the  Legislature  has  authorized  such  levy  of  toll,  or  because  the  plaintiffs  have 
authorized  the  construction  of  the  locks,  and  have  promised  to  pay  toll  for  the 
use  of  the  same. 

Although  one  of  the  plaintiffs  who  had  the  principal  management  of  the 
plantation,  used  his  influence  to  indace  the  defendant  to  build  the  locks,  it 
does  not  appear  that  he  expressly  promised  to  pay  toll,  or  that  he  contem- 
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BoTKiM         plated  anything  more  than  a  donation  in  money^  for  what  he  considered  liis 
Shaffbr.       advantage  from  the  building  of  the  locks. 

The  case,  therefore^  rests  exclusively  upon  the  action  of  the  Legislature* 
This  compels  us  to  glance  at  the  legislation  on  this  subject 

On  the  Gth  of  February,  1829,  the  Act  of  the  Legislature  was  approved,  in" 
corporating  the  Barataria  and  Lafourche  Canal  Company,  for  the  purpose  of 
making  a  canal  from  the  Mississippi  to  the  Bayou  Lafourche.  This  statute 
has  no  provision  in  relation  to  the  Bayou  Black. 

The  next  day,  February  7,  1829,  an  Act  to  incorporate  the  Lafourche  and 
Terrebonne  Navigation  Company,  was  approved.  This  Act  conferred  powers 
upon  the  latter  company  by  reference  to  those  of  the  Barataria  and  Lafourche 
Canal  Company. 

The  second  section,  however,  is  special)  and  provides  that  the  operations  of 
said  Lafourche  and  Terrebonne  Navigation  Company  shall  extend  to  the  im- 
provement of  the  navigation  of  the  Bayous  Terrebonne,  Black,  Carpe  and  De 
Large,  and  for  establishing  a  water  communication  by  means  of  a  canal  or 
canals,  from  Bayou  Lafourche  to  the  Bayou  Terrebonne^  and  from  thence  to 
the  Bayous  Black,  Carpe,  Caillou  and  De  Large,  and  from  one  to  the  other,  and 
through  Bayou  Black  to  Berwick^s  Bay  ;  provided,  that  the  provisions  of  this  Act 
shall  not  be  so  construed  as  to  prevent  the  Barataria  and  Laiourche  Canal 
Company  from  cutting  a  canal  across  the  said  water  courses  to  communicate 
with  Berwick's  Bay,  if  the  said  company  should  find  it  convenient  to  cut  such 
canal ;  and  all  necessary  powers  are  hereby  granted  to  said  Barataria  And  La- 
fourche Canal  Company  to  increase  their  capital  for  the  above  object,  and  in 
case  the  said  Barataria  and  Lafourche  Company  should  not  avail  themselves 
of  the  privilege  hereby  granted,  it  shall  be  lawful  to  grant  the  same  privilege 
^0  any  other  company. 

In  the  third  section  is  a  clause  authorizing  the  company,  after  the  comple- 
tion of  certain  works  designated,  to  demand  and  receive  such  additional  toll- 
as  may  he  deemed  adviaable^  not  to  exceed  fifty  cents  per  ton/or  each  and  eeery 
loch  that  may  be  absolutely  necessary  to  construct  on  such  canal  or  improve- 
ment; these  tolls,  however,  being  subject  to  a  reduction  whenever  they  should 
exceed  fifteen  per  cent,  on  the  capital  paid  in  ;  and  it  was  further  provided, 
that  said  company  shall  be  responsible  for  any  damages  that  may  be  sustained 
in  consequence  qf  the  want  qf  sufficient  emhanlments  or  locks  on  or  in  any 
canal  or  canals^  bayou  or  ba/yous^  opened  or  improved^ 

The  character  of  the  improvements  contemplated  by  the  Legislature,  was  » 
continuous  water  communication  from  the  Mississippi  river  to  Berwick's  Bay. 
The  power  was  given  to  the  Barataria  company  to  complete  the  whole  line,  if 
they  saw  fit  But  the  Terrebonne  and  Lafourche  Navigation  Company  also 
had  the  power  of  extending  this  line  of  improvements,  for  they  were  not  only 
to  improve  the  Bayous  Terrebonne  and  Caillou,  which  are  almost  at  right 
angles  with  the  contemplated  improvements  of  the  Barataria  company,  but 
they  were  also  to  be  permitted  to  connect  the  Lafourche  with  the  Terrebonne, 
and  these  again  with  the  Bayou  Black  and  Berwick's  Bay. 

In  1833,  the  Legislature  extended  the  charter  of  the  Barataria  company  six. 
ty-eight  years ;  it  gave  them  the  exclusive  privilege  for  twenty  years  of  digging 
canals,  to  open  one  or  more  ways  of  communication  by  water  between  the 
Mississippi  river  and  Lafourche,  and  the  lakes  and  intermediary  bayous.  See 
Act  of  1833,  p.  3» 
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In  1886^  another  Act  of  the  Legislature  was  passed,  by  which  the  Treasurer        botkw 
of  the  State  was  directed  to  subscribe  fivo  hundred  shares  to   the  capital        SBxrm, 
stock  in  the  Barataria  and  Lafourche  Canal  Company.    The  Board  of  Inter- 
nal  JmproTetnents  was  directed  to  employ  one-third  of  the  slaves  owned  by 
the  State,  on  the  Barataria  and  Lafourche  Canal,  and  the  union  of  the  two 
companies  was  declared  in  these  words : 

Soc  10.  Beit  enacted^  Ae,y  That  a  union  of  the  Barataria  and  Lafourche 
Canal  Company,  together  with  the  Lafouiche  and  Terrebonne  Navigation  Com- 
pany,  be  and  is  hereby  authorized  and  effected,  according  the  conditions  stipu' 
lated  in  the  articles  of  agreement  signed  by  the  President  of  each  company, 
and  deposited  in  the  oflBce  of  Jults  Mossey^  a  Notary  Public  in  the  city  of  New 
Orleans.''  Act  1886^  pp.  149-151.  The  importance  of  this  act  of  union  and 
consolidation  is  apparent,  from  the  consideration  of  the  fact,  that  the  course  of 
Bayou  Black  is  in  a  westerly  direction,  and  its  channel  might,  it  was  then  sup' 
posed,  be  made  available  for  purposes  of  navigation. 

After  the  consolidation  of  the  two  companies,  the  powers  of  both  appear  to 
have  been  exercised  under  the  single  title  of  the  Barataria  and  Lafourche 
Canal  Company,  for,  in  1848,  we  find  the  Legislature  regulating  the  amount 
of  fees  which  this  company  might  receive  over  the  line  of  the  Lafourche  and 
Terrebonne  Navigation  Company.  The  Act  declares :  "  That  Barataria  and 
Lafourche  Canal  Company  shall  have  power  to  levy  and  collect  a  toll  on  all 
vessels,  boats  or  other  crafts,  of  any  description  whatever,  that  may  navigate 
between  Houma  and  Thibodeau>vilIe,  on  the  Bayou  Terrebonne  or  Canal  near 
Thibodeauxville,  which  toll  shall  never  exceed  the  following  rates :  on  all  ves« 
tela,  boats,  or  any  other  crafts  of  any  description  whatever,  eight  cents  per 
ton  for  every  mile  they  shall  navigate  on  said  bayou  and  canal :  provided  said 
toll  shall  not  exceed  one  dollar  per  ton,  or  seventy-five  cents  for  crafts  measur- 
ing less  than  one  ton. 

The  next  Act  of  the  Legislature  is  the  Act  of  1846,  relied  upon  by  the 
plaintiff.  We  will  consider  this  Act,  after  we  have  examined  the  remaining 
acts  of  recognition  of  the  Barataria  and  Lafourche  Canal  Company,  on  the 
part  of  the  State  or  its  authorities. 

In  the  month  of  July,  1850,  A,  D,  Wootdridge,  the  State  engineer,  entered 
into  a  contract  purporting  to  be  with  George  May^  President  of  the  Barataria 
and  Lafourche  Canal  Company,  acting  in  his  said  capacity,  by  virtue  of  a  re* 
iiolutton  of  the  Board  of  Directors  of  said  company,  by  which  said  engineer, 
on  behalf  of  the  State,  in  consideration  of  the  sum  of  $55,000,  in  order  to  en^ 
able  said  company  to  complete  the  Barataria  and  Lafourche  Canal  contracted  to 
build  two  locks  on  the  Mississippi  river;  two  on  the  east  side  of  Bayou  Lafourche; 
one  lock  on  the  west  side  of  Bayou  Lafourche;  one  lock  between  Bayou 
L^Eau  Bleue  and  Terrebonne,  and  place  a  culvert  under  the  canal  between 
Bayous  Terrebonne  and  Black,  and  to  secure  the  State  the  repayment  of  said 
sum,  the  said  company  mortgaged  '*  the  canal  of  said  company,  in  its  whole 
extent,  beginning  at  a  point  on  the  Mississippi* river,  about  six  miles  above  the 
city  of  New  Orleans,  thence  running  in  a  course  westerly  or  south  west, 
through  the  parishes  of  Jefferson,  Lafourche  Interior  and  Terrebonne,  until 
it  strikes  Bayou  Black  in  the  parish  of  Terrebonne,  with  all  the  land  lying 
alongside,*^  &c. 

it  will  thus  again  be  seen,  that  the  work  here  contracted  to  be  done,  as  well 
as  a  portion  of  the  canal  mortgaged  to  the  State,  was  within  the  original  fran- 
chises of  the  Terrebonne  and  Lafourche  Navigation  Company. 
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BoTKM  This  contract  was  entered  into  in  virtue  of  two  Acts  of  the  Legislature ; 

SBArrsR.  one  approved  December  20,  1848,  to  authorize  the  State  Engineer  to  contract 
with  the  Barataria  and  Lafourche  Canal  Company  **  for  the  completion  of  said 
canal,"  and  the  other  approved  20th  of  March,  1850,  **  to  make  further  pro- 
visions for  the  completion  of  the  Barataria  and  Lafourche  canal  .'^  See  Acts 
of  1848,  p.  54  ;  1850,  p.  188. 

The  contract  itself,  .thus  embracing  a  part  of  the  line  originally  within  the 
powers  conferred  on  the  Lafourche  and  Terrebonne  Navigation  Company,  was 
expressly  lyitified  by  the  Act  of  the  Legislature,  approved  March  17,  1852, 
See  Acts,  1852,  p.  162.  This  Act  made  an  appropriation  of  $12,000,  in  ad- 
dition to  the  unexpended  balances,  *'  for  the  purpose  of  completing  the  Bara- 
taria and  Lafourche  Canal,  in  conformity  with  the  contract  of  the  State  with 
said  company,  bearing  date  the  first  day  of  July,  lb50." 

On  the  thirtieth  of  April,  1858,  another  Act  of  the  Legislature  was  approved, 
by  which  it  was  provided,  that  three  Commissioners  should  be  appointed  on 
the  part  of  the  State,  with  full  powers  to  alter,  modify  and  render  conforma- 
ble to  the  Act  of  20th  of  December,  1848,  the  contract  between  the  State  and 
the  Barataria  and  Lafourche  Canal  Company ;  twenty-three  thousand  dollars 
more  was  appropriated  for  the  purpose  of  completing  the  Barataria  and  La- 
fourche canal,  in  compliance  with  the  provisions  of  said  Act,  which  sum,  how- 
ever, was  not  to  be  drawn  from  the  Treasury  in  the  event  of  a  failure  of  the 
commissioners.    See  Acts  of  1853,  p.  296. 

The  three  Commissioners  appointed  under  this  Act  entered  into  a  furth^ 
agreement,  by  notarial  act,  with  the  Barataria  and  Lafourche  Canal  Company, 
by  which  said  company  acknowledged  its  indebtedness  for  the  $55,000,  and 
interest  mentioned  m  the  former  act,  and  in  consideration  of  the  $23,000  to 
be  paid  the  company,  by  the  State  as  well  as  all  the  former  unexpended 
balances  of  appropriations,  the  company  agreed  to  relieve  the  State  from  the 
completion  of  the  works  undertaken  by  it,  and  engaged  to  do  the  woik  itself, 
with  the  additional  works  specified  in  said  contract,  viz : 

FirBt.  To  make  the  lock  on  the  cast  side  of  Bayou  Lafourche. 

Second.  'Jo  make  and  complete  a  lock  on  the  Mississippi  river,  similar  to  the 
one  now  constructed  on  the  Lafourche ;  and 

Third.  To  make  and  complete  a  lock  on  the  Bayou  Black ;  a  lock  on  the 
Bayou  Caillou,  and  a  lock  on  the  Terrebonne ;  the  lock  on  the  Terrebone  to 
be  with  three  ways,  with  double  gates,  at  the  entrance  of  the  canal — all  of 
said  locks  to  have  double  gates ;  to  complete  all  dredging  and  exq^vating  neces- 
sary to  place  the  canal  in  good  manageable  order,  to  a  depth  of  five  feet  To 
secure  the  performance  of  the  above,  the  company  executed  a  bond  in  favor 
of  the  Governor  of  the  State  in  the  penal  sum  of  $36,000. 

The  contract  contained  the  further  stipulation,  that  the  locks  on  the  Caillou 
and  Terrebonne  are  to  be  so  constructed,  as  not  to  injure  or  interfere  with  the 
owners  of  property  on  said  bayous,  but  to  improve  the  navigation. 

A  careful  consideration  of  these  statutes  and  Acts  of  the  State,  through  its 
officers,  as  well  as  the  Act  of  1846,  which  will  be  mentioned  in  another  place, 
shows  that  since  the  union  of  the  two  companies,  the  Barataria  and  Lafourche 
Canal  Company^  has  been  considered  as  invested  with  and  acting  for  both  of 
said  companies,  and  that  it  was  the  object  of  the  State,  through  the  franchises 
granted  the  two  companies,  and  which  were  managed  under  the  name  of  the 
Barataria  and  Lafourche  Canal  Company^  to  carry  through  a  line  of  water 
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crmmunication  from   the  Mississippi  river  to  Berwick's  Bay.      This  com-         ^Jf" 
pany,  then,  acting  for  itself  and  the  Navigation  Company,  had  the  right  to        BBAFrem. 
improve  the  navigation  of  Bayou  Black,  on  the  line  of  this  water  communica- 
tion, by  building  locks  and  to  charge  tolls  for  the  same,  if  we  are  guided  by 
the  statutes  and  acts  above  recited. 

But  there  is  another  important  statute  in  entire  contrast  with  the  preced- 
ing, and,  if  obligatory,  the  defendant  must  be  enjoined  from  collecting  tolls  for 
the  passage  of  the  locks  upon  Bayou  Black.  This  is  the  Act,  approved  May 
26, 1846,  entitled  "  An  Act  providing  for  the  separation  of  the  Lafourche  and 
Terrebonne  Navigation  Company  from  the  Barataria  and  Lafourche  Canal 
Company,  and  determining  the  condition  of  said  separation." 

This  Act  the  defendant  contends  was  unconstitutional,  and  did  not  deprive 
the  Barataria  and  Lafourche  Canal  Company  of  any  of  the  franchises  which  it 
was  exercising  on  behalf  of  the  joint  company. 

The  first  section  of  the  Act  decrees  that  the  Lafourche  and  Terrebonne 
Navigation  Company  be,  and  the  same  is  hereby  separated  from  the  Barataria 
and  Lafourche  Canal  Company  as  herein  conditioned  and  defined :  Provided, 
said  separation  be  not  objected  to  by  a  majority  of  the  stockholders  of  either 
of  said  companies  assembled  for  the  purpose  of  deliberating  on  said  separation, 
the  voting  of  said  stockholders  on  said  subject  being  in  conformity  with  the 
provisions  of  their  respective  charters,  within  twenty  days  after  the  promulga- 
tion of  this  Act 

It  is  contended  by  defendant's  counsel  that  it  was  not  in  the  power  of  the 
Legislature  to  decree  a  separation  without  some  act  on  the  part  of  the  com- 
panies actively  manifesting  their  assent  to  the  separtion.  We  are  of  this 
opinion.  The  two  companies,  two  intellectual  persons,  having  united  their 
means  and  franchises  under  the  sanction  of  the  Legislature,  had  acquired  cer- 
tain joint  rights  which  the  Constitution  permitted  them  to  enjoy  together ; 
the  two  companies,  and  the  stockholders  of  both  companies  collectively,  had 
the  right  to  continue  their  common  affairs  as  long  at  least  as  it  was  their  in- 
terest The  act  of  separation  of  the  interests  and  property  of  these  companies, 
like  the  separation  of  the  interests  of  private  persons,  was  a  'partition.  The 
power  to  decree  a  partition  and  regulate  the  same  is  a  judicial  power,  and  does 
not  belong  to  the  legislative  department  of  the  Government  To  establish  this 
it  is  sufficient  to  refer  to  the  uniform  practice  of  the  courts  and  the  minute 
roles  prescribed  by  the  Civil  Code  for  such  proceedings,  and  the  fact  that, 
with  the  exception  probably  of  the  present  instance,  the  Legislature  has  never 
attempted  to  exercise  the  power. 

The  Constitution  of  1846  prohibited  the  Legislature  from  exercising  judicial 
functions.  Arts.  1  and  2.  The  Act  referred  to  not  only  decrees  the  separa- 
tion of  the  companies,  the  partition  of  the  joint  interests,  but  also  assigns  to  each 
what  each  company  shall  take  of  the  common  effects.  It  decrees  that  the 
Lafourche  and  Terrebonne  Navigation  Company  shall  have  the  entire  control 
of  and  power  to  improve  the  navigation  of  the  canal  connecting  the  Bayou  Ter- 
rebonne with  the  Bayou  Lafourche,  from  said  canal  to  the  point  of  intersection 
of  the  Barataria  and  Lafourche  Company's  canal  near  Houma  with  said  bayou ; 
that  the  Lafourche  and  Terrebonne  Navigation  Company  shall  exercise  and 
enjoy  within  said  prescribed  limits  all  the  rights  and  privileges  and  inununities 
granted  by  its  original  act  of  incorporation,  ani  the  Barataria  and  Lafourche 
Canal  Company  shall  cease  to  have  any  rights  or  exercise  any  authority  what- 
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BoTua  ^D^^  within  said  limits ;  that  the  stock  of  the  Lafourche  and  Terrehonne  Naviga^ 
BBAfTKs.  tion  Company  shall  consist  of  stock  subscribed  for  and  paid  in  its  original 
books  before  the  junction  of  the  two  companies  by  the  State  and  individuals, 
and  also  stock  subscribed  in  1838  for  the  improvement  of  the  navigation  of 
Bayou  Terrebonne  between  Thibodaux  and  Houma,  which  last  mentioned  sub- 
scription is  123  shares,  and  that  the  slaves,  the  dredging  machine  and  town  hU 
in  Thibodaux  now  under  the  control  of  commissioners  appointed  in  eomplianu 
with  the  contract  of  union  of  the  two  companies  shall  retert  and  belong  to  the 
Lafourche  and  Terrebonne  Navigation  Company,  and  each  company  shall  be 
bound  for  the  payment  of  its  respective  debts,  and  it  requests  the  President 
and  Directors  of  the  joint  company  to  furnish  to  the  I>irectors  to  be  elected  by 
the  Lafourche  and  Terrebonne  Navigation  Company  a  statement  of  the  amount 
of  money  received  and  disbursed  since  the  union,  and  provides  that  the  com- 
pany which  shall  prove  the  debtor  of  the  balance  found,  shall  pay  the  same  to 
the  other  company  within  a  year,  Ac" 

From  this  recital  of  the  provisions  of  the  act  it  is  apparent  that  the  Act  of 
the  Legislature  decrees  a  partition,  and  assigns  a  part  of  the  property  held  in 
common  to  one  of  the  partners  in  full  property.  This  Act  of  the  Legislature 
has  some  analogy  to  the  Act  of  1841  by  which  the  Legislature  declared  the  Clin- 
ton and  Port  Hudson  Railroad  with  all  its  fixtures,  slaves,  and  appertenanees, 
Ac,  forfeited  to  the  State,  on  account  of  the  non-payment  of  the  interest  on 
the  bonds  issued  by  the  State.  This  court  held  that  the  decree  of  forfeiture 
was  a  judicial  act,  and  the  Act  of  the  Legislature  was  in  that  respect  uncon- 
stitutional. It  is  not  less  a  judicial  act  to  settle  by  proper  evidence  the  rights 
of  parties  to  state  their  accounts,  charge  either  with  the  payment  of  debts^ 
and  allot  to  each  his  just  portion  of  the  common  effects,  and  to  decree  each  to 
be  the  owner  of  the  part  assigned  him  in  full  ownership.  See  Perry  el  oL  v. 
Ths  Commissioners  of  the  Clinton  and  Part  Hudson  Railroad  Company,  W 
Rob.  413. 

If  that  portion  of  the  Act  of  1846  making  a  partition  between  these  companies 
is  unconstitutional,  all  of  the  residue  of  the  same  which  takes  from  the  com- 
panies any  of  the  franchises,  and  particularly  that  part  which  takes  from  the 
companies  the  right  to  construct  locks  and  receive  toll  upon  Bayou  Black  is 
unconstitutional  as  impairing  the  obligation  of  a  contract  Montpdier 
Academy  v.  George,  14  L.  R.  895. 

The  conclusions  to  which  we  have  arrived  in  regard  to  the  Act  of  1845  are 
in  accordance  with  the  subsequent  action  of  the  Legislature  and  executive  de- 
partments. 

There  is  nothing  to  show  that  the  Lafourche  and  Terrebonne  Navigation 
Company  ever  attempted,  after  the  union  of  the  two  companies,  to  exercise 
any  of  its  franchises  other  than  through  the  Barataria  and  Lafourche  Canal  Com- 
pany, the  ofiBcers  of  which  appear  to  have  been  elected  as  the  agents  of  both 
companies.  And  so  it  was  understood  in  1846,  as  we  have  already  shown,  for 
the  Legislature  attempted  in  that  Act  to  provide  for  a  separate  election  of  of- 
ficers for  the  Lafourche  and  Terrebonne  Navigation  Company  and  to  reinstate 
that  company  as  a  distinct  corporation.  See  4th  sec.  of  Act  of  1846.  If  so 
the  board  of  Directors  elected  under  the  title  of  the  Barataria  and  Lafourche 
Canal  Company  were  at  that  time  exercising  the  functions  of  officers  of  the 
joint  company. 

This  brings  us  to  the  consideration  of  the  last  proposition  of  plaintiffs  coun- 
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sel,  T12.,  that  the  Barataria  and  Lafourche  Canal  Company  did  not  and  could 

not  transfer  the  right  to  huild  locks  and  levy  toUs  on  Bayou  Black  to  the  de-       Sajurpn. 

fendant 

We  know  of  no  law  which  prevents  a  corporation  from  leasing  portions  of 
its  works  or  even  causing  some  of  its  works  to  be  built  with  an  understanding 
with  the  contractor  that  he  shall  be  permitted  to  reimburse  himself  by  the  re- 
ceipt of  the  tolls  arising  from  the  same.  The  contractor  in  such  case  becomes 
the  agent  of  the  company,  and  it  is  responsible  for  his  acts.  Edbaua  y.  Ot' 
UanM  Namgation  Company,  5  L.  R.  462. 

On  the  question  whether  the  Barataria  and  Lafourche  Canal  Company  did 
actually  authorize  the  defendant  to  build  the  locks  and  collect  tolls,  the  proof 
is  meagre,  but  we  think  this  issue  also,  under  the  peculiar  circumstance  of 
this  case,  ought  to  be  determined  in  &Tor  of  the  defendant 

The  company  is  cited  in  warranty  by  the  defendant,  and  it  has  not  repudiat- 
ed his  acts.  The  works  done  by  him  on  the  line  of  the  improvements  of  the 
company  are  so  considerable,  and  so  obvious,  thjit  it  cannot  be  supposed  that 
they  were  done  without  the  knowledge  and  consent  of  said  company.  More- 
orer  Lang,  one  of  the  original  plaintififs  in  this  suit,  whilst  he  had  the  princi- 
pal management  of  their  joint  plantation,  took  such  an  active  interest  in  in- 
ducing the  defendant  to  undertake  these  heavy  works  and  make  these  large 
expenditures,  that  plaintiffs  ought  not,  in  the  absence  of  all  proof  to  the  con- 
trary, be  permitted  to  deny  that  the  defendant  was  authorized  by  the  pro- 
per authority  to  build  the  locks. 

We  do  not  understand  the  plaintiff  to  complain  that  defendant  charges  a 
higher  rate  of  toll  than  allowed  by  the  acts  of  incorporation,  but  to  contend 
that  he  is  not  entitled  to  maintain  the  locks  which  he  has  built  nor  collect  any 
•  tolls. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment 
in  fiivor  of  the  defendant,  with  cost  of  both  courts,  reserving  to  the  plaintiffs 
and  appellees  the  right,  if  any  they  have,  to  contest  the  legality  of  the  tolls 
charged  by  the  defendant. 


L.  H.  D'Abmono  r.  J.  W.  Pollen. 

The  Diatriet  Court  hu  Jnrlidlction  of  an  appeal  from  a  Jastlee*!  Ooart,  In  a  proceeding  under  the 
landlord  and  tenant  law,  to  expel  a  oontumacious  tenant,  although  the  price  of  the  lease  is  un- 
der $10. 

A  daim  hj  defendant  in  reconvention  for  the  value  of  buildings  erected  by  the  tenant,  being  not 
properly  connected  with  the  main  action,  is  not  admissible  in  such  a  proceeding. 

APPEAL  from  the  District  Court  of  the  Parish  of  Concordia,  Cooley,  J. 
Stacy  A  Sparrofib  and  Snyder  A  Shaw,  for  plaintiff    A.  N,  Ogden  dt 
SUiwUfUTy,  for  defendant  and  appeUant 

Spoffobd,  J.    It  has  been  held,  under  the  various  laws  with  regard  to  the 
expulsion  of  contumacious  tenants,  that  a  Justice  of  the  Peace  has  jurisdic- 
tion, irrespective  of  the  price  of  the  lease,  of  the  value  of  the  property  claimed 
by  the  lessor,  and  of  the  value  of  improvements  claimed  by  the  lessee.     See 
18 
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iPAMuom       Walker  r.  Van  Winkle,  8  N.  S.  668;  Kennedy  v.  Dawning,  2  Rob.  284;  C 
PnixsH.        C.  2688  ;  Acts  1819,  8d  March. 

The  existing  laws  gave  the  Justice  of  the  Peace  original  jurisdiction  in  the 
present  cause,  for  the  monthly  rent,  or  the  lease  held,  did  not  exceed  one 
hundred  dollars.  Revised  Stat.,  p.  808,  sec.  2.  The  next  section  of  said  sta- 
tute recognizes  a  right  to  appeal  from  such  judgments,  but  places  certain  re- 
strictions  upon  the  right  of  a  suspensive  appeal.     Sec  8. 

If  the  defendant  has  a  right  to  appeal  from  the  District  Court  to  this  court, 
.  a  fortiori,  had  the  plaintiff  a  right  to  appeal  from  the  Justice's  court  to  the 
District  Court 

There  was  no  error  in  striking  out  the  claim  in  reconvention  for  the  value 
of  the  buildings.  That  was  a  distinct  demand,  not  properly  connected  with 
the  main  action ;  and,  by  consequence,  there  was  no  error  in  refusing  to  ad- 
mit evidence  of  the  value  of  such  buildings. 

The  fact  that  no  price  had  been  paid  for  the  lease  was  immaterial,  for  one 
was  stipulated  in  writing,  and  proof  that  none  had  been  paid  could  not  change 
the  character  in  which  the  defendant  held  possession  of  the  premises  under 
his  written  contract 

It  is  immaterial  to  inquire  whether  the  court  erred  in  its  charge  to  the  juiy, 
as  the  evidence  is  wholly  insufScient  to  establish  any  imposition  by  the  plain- 
tiff upon  the  defendant  in  procuring  his  signature  to  the  lease. 

Judgment  afSrmed.  * 

Mr.  Justice  Cole  took  no  part  in  this  case. 


Heirs  op  Mary  Clark  t.  Myra  Clark  Gaines. 

It  iB  a  sufacle&t  ground  for  the  iDstltutlon  of  a  suit  in  a  State  Gonrt  to  avoid  a  irill  and  the  proibatt 
*  of  the  lame  on  proper  allegations,  that,  under  the  estHbliBhed  and  settled  jurisprudence  of  the 
Supreme  Court  of  the  United  States,  the  United  States  Courts  will  not  entertain  enquiry  into  the 
validity  of  the  will  afUr  the  probate  thereof  in  a  State  Court,  and  that  the  party  causing  the  will 
to  be  probated  is  firadulenUy  endeavoring  to  evade  the  examination  of  all  questions  touching  the 
validity  and  existence  of  the  wiU  by  suits  instituted  in  the  Circuit  Gonrt  of  the  United  States. 
In  all  cases  an  action  to  set  aside  a  will  which  had  been  probated,  involves  the  reversal  of  the  de- 
cree of  probate,  the  probate  being  merely  ancillary  to  the  wilL 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
J.  Livingston,  for  plaintiffs  and  appellants.    Smiley  A  Ferin^  MoUe  A 
Randolph  and  P,  E.  Bonford,  for  defendant 

Buchanan,  J.  The  plaintiffs,  who  are  all  residents  of  other  States  of  the 
Union,  and  of  foreign  countries,  allege  themselves  to  be  the  representatives  of 
the  late  Daniel  Clark^s  mother,  who  was  his  instituted  heir  under  a  will  ad- 
mitted to  probate  and  execution,  many  years  ago,  as  his  last  will ;  that  the 
defendant  has  lately  caused  another  will,  which  she  alleged  to  be  lost  or  de- 
stroyed, to  be  probated  by  judgment  of  this  court,  as  Da^ial  GlarJ^e  last  will, 
whereby  the  plaintiffs'  rights  are  injuriously  affected.  Plaintiffs  allege  that 
the  proceedings  of  the  defendant  in  the  premises  were  fraudulent ;  that  Daniel 
Cla/rk  left  no  will  posterior  to  the  will  of  1811,  which  instituted  his  mother  as 
his  universal  legatee ;  that  said  Clark  was  never  married,  and  that  defendant 
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B  not  his  legitimate  child,  as  asserted  in  the  pretended  lost  will  of  1618,  which  cjlark 
she  has  caused  to  he  probated ;  that  Daniel  Claris  mother  was  not  only  his  aAuae. 
testamentary  heir,  but  his  forced  heir ;  and  that  the  defendant  is  fraudulently 
eodeayoring  to  evade  the  examination  of  these  questions  touching  the  exist- 
ence and  validity  of  the  pretended  will  of  1818,  under  which  she  claims,  by 
instituting  suits,  (since  the  rendition  of  the  judgment  of  this  court,  ordering 
the  probate  of  said  will,)  in  the  Circuit  Court  of  the  United  States  for  this  dis- 
trict; in  which  suits  defendant  claims  all  the  property  that  belonged  to  Daniel 
Clark  in  his  lifetime,  from  parties  now  in  possession  of  said  property  ;  the  said 
Circuit  Court  of  the  United  States  being  a  court  which,  under  the  established 
and  settled  jurisprudence  of  the  Supreme  Court  of  the  United  States,  cannot, 
and  will  not  entertain  any  enquiry  into  the  validity  of  the  pretended  will  of 
1818,  as  the  last  will  of  Daniel  Clark,  after  the  probate  of  the  will  in  the  State 
Court  And  plaintiffs  charge  these  proceedings  in  the  Federal  Court  to  be  a 
fraud  upon  the  decree  of  this  court,  which  reserved  specially  to  any  one  who 
had  or  has  an  interest  in  contesting  the  said  will  of  1818,  the  right  to  do  so, 
notwithstanding  the  probate  of  the  same.  Plaintiffs  allege  further,  that  they 
are  forced  to  institute  suit  in  the  State  Court  to'  avoid  the  pretended  will  of 
Daniel  Clark  and  the  probate  of  the  same,  inasmuch  as  they  cannot  appear 
in  the  Circuit  Court  of  the  United  States  and  set  up  any  answer  or  exception 
to  the  chancery  suits  there  pending  as  aforesaid.  The  petition  of  plaintiffs 
concludes  by  praying  that  defendant  be  cited,  and  after  due  proceedings  that 
the  decree  admitting  to  probate  the  will  of  Daniel  Clark  of  1818,  under  which 
defendant  claims,  be  annulled  and  avoided,  and  for  all  other  relief  that  the 
nature  of  the  case  may  require,  and  law  and  equity  will  permit 

To  this  petition  defendant  has  filed  the  following  exceptions : 

Ist  That  the  District  Court  is  without  jurisdiction  to  annul  the  decree  ad- 
mitting the  will  of  Daniel  Clark,  of  1818,  to  probate. 

2d  That  the  petition  discloses  no  cause  of  action. 

3d.  That  the  aUegations  of  the  petition  are  vague  and  uncertain. 

L  The  first  exception  is  based  upon  the  fact,  that  the  decree  in  question 
was  not  a  judgment  of  the  District  Court  in  which  the  action  of  nullity  was 
instituted,  but  a  decree  of  the  Supreme  Court  on  appeal  from  a  judgment  of 
the  District  Court,  and  which  reversed  the  judgment  of  the  District  Court 
Without  going  into  the  enquiry  of  the  admissibility  of  such  an  action  in  gene- 
ral, it  suffices  on  the  present  occasion  to  say  that  the  decree  of  the  Supreme 
Court,  which  it  is  the  object  of  this  suit  to  annul,  is  one  which  upon  its  face 
inTited  contestation ;  for  it  reserved,  by  its  terms,  the  right  to  attack  the  will 
probated,  not  only  to  all  persons  who  were  not  parties  to  the  proceedings  for 
&e  probate  of  the  will,  but  even  to  one  who  was  a  party  to  those  proceedings, 
opposing  the  same.  The  words  of  the  decree  were,  "  reserving  to  the  said 
Richard  Belf  the  right,  if  any  he  have,  to  oppose  said  will  in  any  manner  al- 
lowed by  law,  as  fully  as  he  could  have  done  bad  he  not  been  a  party  to  these 
proceedings.''    11th  An.  185. 

And  in  this  case  the  proceedings  to  probate  the  will  cannot  be  separated 
from  the  will  itself. . 

For  the  will  probated  was  a  will  lost  or  destroyed ;  a  will  which  is  not  in 
existence,  and  of  which  the  only  record  is  in  the  testimony  of  witnesses  as  to 
its  contents,  and  the  decree  rendered  upon  such  testimony  in  the  proceeding  in 
question.    In  all  cases  the  action  to  set  aside  a  will,  which  had  been  probated, 
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Olabx  (an  action  of  which  the  admissibility  cannot  be  questioned,  and  of  which  we 
decided  one,  Graves  v.  MoOehee^  a  few  weeks  since,)  involves  the  reversal  of 
the  decree  of  probate — the  probate  being  merely  ancillary  to  the  will ;  but  in 
this  particular  case  it  so  happens  that  the  will  and  its  probate  are  simultaneous 
and  co-existent  To  refuse,  therefore,  to  the  plaintiffs  the  right  of  action  to 
set  aside  the  probate  of  this  lost  will,  would  be  in  fact  to  deny  them  the  remedy 
which  the  very  decree  of  probate  purported  to  secure  to  them.  It  is  not  in 
this  court  that  such  an  argument  should  meet  with  any  favor.  Our  decree  id 
the  case  of  the  Succemon  of  Clark^  11th  An.,  meant  what  it  expressed.  Oar 
reservation  of  the  rights  of  all  parties  in  interest  was  substantial,  not  illusoiy. 

11.  The  allegations  of  the  petition  which  we  have  copied  above,  disclose,  to 
our  apprehension,  a  cause  of  action. 

ni.  Those  allegations  are  sufficiently  explicit  to  put  tiie  defendant  upon  her 
defense.  Certain  facts  are  categorically  stated,  the  non-existence  of  a  will  of 
Daniel  Clark  subsequent  to  that  of  1811 ;  the  illegitimacy  of  defendant;  the 
institution  of  suits  by  defendant  in  the  Circuit  Court;  the  impossibility  of  con- 
testing the  will  under  which  the  defendant  claims  in  that  court ;  the  fraudu- 
lent purpose  of  defendant  in  the  institution  of  the  suits  in  the  Circuit  Court; 
the  inability  of  these  plaintiffs  to  become  parties  to  those  suits :  all  of  which 
must  be  taken  for  true,  for  the  purpose  of  deciding  upon  these  exceptions. 

It  is,  therefore,  adjudged  and  decreed  that  the  judgment  of  the  District 
Court  be  reversed;  that  the  exceptions  of  defendant  to  the  actions  of 
plaintiffs  be  overruled ;  that  this  cause  be  remanded  to  the  District  Court  to 
be  proceeded  in  according  to  law,  and  that  the  appellee  pay  costs  of  appeal 

Merrick,  C.  J.  The  plaintifQi  in  this  action  were  not  parties  to  the  proceed- 
ing in  which  the  will  of  1818  was  admitted  to  probate.  They  are,  therefore, 
not  only  not  concluded  by  the  decree,  but  their  right  to  contest  the  will  in  a 
direct  action  was  expressly  conceded  in  the  opinion  and  reasoning  of  the  court 
in  that  case,  11  An.  131.  The  only  advantage  the  defendant  gained  by  the 
decree,  as  between  these  parties,  was  the  stat/m  of  universal  legatee,  which 
throws  the  burden  of  proof  upon  the  party  seeking  to  deprive  her  of  her  posi- 
tion as  such. 

On  looking  into  plaintiff's  petition  in  order  to  ascertain  whether  the  allega- 
tions therein  are  sufSdent  to  maintain  the  action  if  established,  I  find,  among 
much  vagueness  and  irrelevant  matter,  the  direct  averment  that  Daniel  Clark 
left  no  will  posterior  to  the  will  of  1811.  This  averment  can  be  established  by 
showing  that  the  supposed  will  of  1818  was  a  forgery,  or  that  the  testimony  of 
the  witnesses  on  which  the  same  was  admitted  to  probate  was  false.  This 
proof  the  plaintiff  are  entitled  to  administer,  and  their  action  ought  to  have 
been  entertained  in  order  that  they  might  produce  it  if  they  are  able,  and  the 
action  be  proceeded  in  as  in  other  casea 

Holding  these  views,  I  concur  in  the  decree. 

Mr.  Justice  Cole  concurred  in  this  opinion. 
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J.  McOlure  r.  Robert  King. 

ilthovf h  It  is  not  a  good  oltfootfoB  to  the  competency  of  a  witness  that  he  is  a  creditor  of  the  party 
for  whom  he  is  oalled  to  testtiy,  yet  Oie  fact  may  be  chown  as  afhettng  fats  eredlbility. 

Where  It  does  not  appear  that  a  party  was  aware  at  the  time  of  crossing  his  adversary's  Interroga* 
torles  that  the  witness  had  an  interest  in  the  event  of  the  suit,  the  obiJectlon  may  be  made,  although 
Mt  reserved. 

APPEAL  from  the  District  Court  of  the  Parish  of  Tensas,  Farrar^  J. 
H.  B,  Shaw^  for  plaintiff.    Farrar  A  BeevM,  for  defendant  and  ap- 
pellant 

CoLB,  J.  This  is  a  suit  on  a  contract  by  which  plaintiff  undertook  to  build 
ten  double  negro  quarters  for  defendant,  for  the  price  of  $5000  according  to 
certain  specifications.  Plaintiff  further  claims  to  recover  of  defendant  $1045 
for  what  he  terms  "  other"  and  "  extra"  work. 

Plaintiff  annexes  to  his  petition  his  account,  which  he  credits  with 
$2987  60. 

The  answer  admits  that  the  contract  was  made,  but  avers  it  was  violated  in 
almost  every  particular  by  plaintiff,  and  claims  judgment  for  damages  to  the 
amount  of  $6668  68,  in  reconvention  of  plaintiffs  demand. 

This  case  was  submitted  to  a  jury,  who  rendered  the  following  special  ver- 
dict: ''We,  the  jury,  find  as  follows,  viz.,  that  the  plaintiff  be  allowed  fiiU 
oompensation  as  per  contract,  and  that  all  extra  charges  be  deducted  in  lieu  of 
damaged  lumber ;"  and  upon  this  verdict  a  judgment  was  rendered  against  de- 
fiDodant  for  $2062  87,  and  costs. 

It  appears  to  us  that  this  verdict  is  not  sufficiently  precise  and  lucid,  for,  ac- 
cording to  the  contract,  each  cabin  was  estimated  at  five  hundred  dollars,  and 
the  jury  do  not  inform  us  whether  all  the  cabins  were  finished  or  only  a  part 

But  besides  this  objection  to  the  verdict^  there  is  also  an  error  in  the  ruling 
of  the  lower  court,  which  must  cause  this  case  to  be  remanded. 

The  depositions  of  FollomMbee  and  TeahUy  taken  by  commission,  constitute 
the  whole  of  plaintiff's  testimony. 

FoUantdee's  deposition  was  objected  to,  on  the  ground  that  he  was  an  inter- 
ested witness — he  having  sued  plaintiff  by  attachment,  and  gamisheed  Eing^ 
and  defendant  excepted  to  the  opinion  of  the  court  rejecting  the  admission  in 
efidence  of  the  suit  of  Follaruibee  v.  MeClure  and  R,  King,  garnishee,  which 
was  offered  for  the  purpose  of  showing  that  the  said  Follemsbee  was  an  inter- 
ested witness  in  this  cause. 

It  is  true  that  a  creditor  of  a  party  is  Dot  necessarily  incompetent  as  a  wit- 
ness for  him,  but  we  think  that  defendant  ought  to  have  been  permitted  to 
have  offered  in  evidence  the  suit  of  FoUanshee  v.  McClure,  in  order  to  give  the 
jury  the  knowledge  of  the  position  of  the  witness  as  affecting  his  credibility. 

It  is  objected  that  interrogatories  to  Follansbee  were  served  on  the  defen- 
dant^ and  crossed  by  his  counsel,  and  no  objection  made  to  his  competency, 
and  no  reservation  made  of  any  objections  whatever ;  it  does  not  appear,  how- 
ever, that  the  counsel  of  defendant  was  aware  at  the  time  of  crossing  the  in- 
terrogatories of  the  interest  of  Follansbee  in  the  event  of  this  suit 

It  i8»  therefore^  ordered,  adjudged  and  decreed  that  the  verdict  of  the  jury. 


J 


142  SUPREME  COURT  OF  LOUISIANA, 

Mc'^Luu       and  the  judgment  of  the  court  thereon,  be  avoided  and  reversed,  and  that  this 
Kiaa.         cause  be  remanded  for  further  proceedings,  according  to  law,  in  the  lower 
court,  with  instructions  to  the  judge  a  quo  to  permit  defendant  to  offer  in  evi- 
dence the  suit  of  Lambert  T,  Follanshee  v.  Jamei  McClure\  and  it  is  ordered 
that  plaintiff  and  appellee  pay  the  costs  of  appeal. 

Mr.  Justice  Voorhies  took  no  part  in  this  case,  on  account  of  indispositioD. 

Spoffobd,  J.,  dissenting.  I  do  not  think  it  necessary  to  remand  the  cause 
for  evidence  which  is  already  in  the  record. 

The  suit  of  Follanshee  v.  MeClurey  which  the  defendant  offered  for  the  pur- 
pose of  ^^  impeaching"  Follarubee's  testimony,  whom  he  had  previously  cross- 
examined  without  making  or  reserving  any  objections,  is  attached  to  the  bill  of 
exceptions.  It  appears  to  have  been  instituted  after  the  witness  gave  his  testi- 
mony, and  only  shows  that  he  claimed  to  be  a  creditor  of  MeClure.  This  is 
not  sufficient  to  impeach  the  witness ;  nor,  in  my  opinion,  would  the  conclu- 
sions of  the  jury  upon  the  evidence  have  been  changed  had  the  court  ruled 
differently. 

The  verdict  appears  to  me  sufficiently  intelligible. 

The  contract  price  for  building  the  ten  cabins  was  $5000.  The  bill  for  other 
work  and  lost  lumber,  not  embraced  in  the  contract,  was  $1045. 

The  defendant  pleaded  an  extravagant  demand  of  $6668  63  for  damages  in 
reconvention. 

The  jury  found  "that  plaintiff  be  allowed  full  compensation  as  per  contract*^ 
(that  is  $5000),  "and  that  all  extra  charges  be  deducted  in  lieu  of  damaged 
lumber ;''  that  is,  they  found  that  extra  work  was  done  and  lumber  lost  to  the 
amount  of  $1045,  as  charged,  but  damages  were  found  to  that  amount  upon 
the  reconventional  demand,  which  two  claims  were  to  off-set  each  other. 

This  verdict  authorized  the  Judge  to  give  the  plaintiff  a  judgment  for  $2062 
40,  as  he  did,  that  is  for  $5000,  the  contract  price,  less  $2987  60  already  paid, 
as  admitted  by  the  plaintiff! 

The  evidence  of  defendant's  own  witnesses  show  that  this  judgment  has 
done  him  no  injustice.  His  overseer  says  that  "  if  the  lumber  were  geod,  the 
houses  were  built  very  well."  Another  of  his  witnesses,  Mr.  Grmnt,  says  that 
one  or  two  of  the  quarters  had  damaged  lumber  in  them,  the  others  were  of 
cypress  and  of  good  lumber.  Merely  for  the  inferiority  of  lumber  thus  used 
in  one  or  two  of  the  cabins,  the  defendant  has  been  allowed  over  $1000,  by 
way  of  damages :  that  is  more  than  the  whole  contract  price  for  two  cabins, 
materials  and  all.  I  think  he,  at  least,  has  no  right  to  complain  of  the  verdict 
rendered  by  his  neighbors,  a  jury  asked  for  by  himself,  and  who  appear  to 
have  given  the  case  a  careful  investigation.  The  Judge  who  presided  refused 
a  new  trial,  and,  I  think,  we  should  affirm  the  judgment,  and  end  this  litiga* 
tion. 
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Elles  Wood,  Widow  Neely,  v.  J.  0.  Stokes,  Administrator. 

A  doutlos  of  a  ffam  of  money  at  a  fatare  time  by  a  marriago  contraet  dOM  not  require  a  delivery, 
neither  is  It  necessary  that  It  should  be  in  the  form  of  a  testament  to  render  It  vaUd. 

Donations  by  marriage  contract  cannot  be  impeached  or  declared  Toid  on  pretence  of  want  of  ac- 
ceptance.   0.  C.  178S. 

fhe  Act  of  the  Legtalatare  of  81st  March,  1800,  amending  Art.  1789  of  the  CItII  Code,  did  not  remove 
the  restriction  imposed  by  Art.  1745  of  the  Code,  upon  pereons  contracting  a  second  or  a  subse* 
qaeot  marriage  who  have  children  by  a  former  one,  firom  giving  to  the  spouse  of  the  second  or 
sabieqaent  marriage  more  than  the  least  child^s  portion  as  an  usuiyuct  and  not  to  exceed  one- 
fifth  of  the  donor's  estate— the  latter  Article  Is  unrepealed  and  In  full  force. 

APPEAL  from  the  District  Court  of  the  parish  of  East  Baton  Rouge,  JBeale,  J. 
/.  M.  McCutcheony  for  plaintiff  and  appellant    A.  M.  Ihinn,  for  de- 
fendant 

Merrick,  C.  J.  James  Stokes^  having  three  children  living  hj  a  former  mar- 
riage, entered  into  a  marriage  contract  with  the  plaintifiE^  wherein,  ^'as  a 
further  proof  of  the  friendship  which  he  bore  his  said  future  spouse,  be  made  a 
full  and  entire  gift  to  his  said  intended  wife  of  the  sum  of  five  thousand  dollars, 
to  be  levied  off  his  estate  and  paid  to  her  without  the  interference  of  law  by 
bis  executors,  heirs  or  administrators  after  his  decease,  should  his  said  intended 
wife  survive  him,  and  in  the  event  of  the  death  of  the  said  future  wife  before  the 
decease  of  the  said  husband,  then  the  aforesaid  sum  of  five  thousand  dollars  is 
to  descend  to  her  lawful  heirs  and  to  be  paid  to  them  according  to  the  law  of 
the  State.'* 

The  parties  were  duly  married,  and  lived  together  until  the  death  of  the 
donor,  James  Stokes. 

The  suit  in  its  present  form  is  brought  to  claim  from  his  succession  the  amount 
stipulated  in  the  marriage  contract 

The  District  Judge  reduced  the  donation  to  the  usufuct  of  one-fifth  of  the 
estate  of  James  Stokes,  deceased,  during  plaintiff's  life,  and  she  has  appealed. 

It  is  contended  by  defendant's  counsel  that  the  $6000  promised  must  be 
considered  as  a  donation;  and  because  there  was  no  delivery,  and  the  act  is  not 
formal  as  a  donation  mortis  causa,  it  must  be  considered  void,  aJ>  initio. 

A  donation  of  a  sum  of  money  at  a  future  time  by  a  marriage  contract,  does 
not,  we  think,  require  a  delivery,  neither  is  it  necessary  that  it  should  be  in 
the  form  of  a  testament  to  render  it  valid.     C.  C.  1728,  1788,  1736. 

It  is  next  objected  thal^  the  donation  was  not  accepted  in  its  precise  terms. 
Donations  made  by  marriage  contract  cannot  be  impeached  or  declared  void 
on  pretence  of  want  of  acceptance.     G.  C.  1782. 

It  is  further  urged  by  defendant's  counsel  that  if  the  instrument  be  valid  as 
a  donation  it  must  be  reduced  to  an  usufruct  of  one-fifth  of  the  estate. 

This  raises  the  important  question,  whether  the  Act  approved  81st  of  March, 
1860,  amending  Article  1789  of  the  Civil  Code,  was  intended  to  remove  the 
restrictions  imposed  by  the  Code  upon  persons  contracting  a  second  or  a  sub- 
sequent marriage  who  have  children  by  a  former  one. 

The  statute  read  by  itself  has  doubtless  given  rise  to  the  impression,  that 
the  broad  and  comprehensive  terms  used  are  applicable  to  all  marriage  con- 
tracts entered  into  in  due  form,  or  testaments  made  since  the  passage  of  the 
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Wood  statute.  The  Act  is  as  follows :  "  Be  it  enacted^  &c^  That  Article  one  thousand 
£tokb.  seven  hundred  and  thirty-nine  of  the  Civil  Code  which  reads  thus :  *  One  of 
the  married  couple  may  either  by  marriage  contract  or  during  the  marriage, 
in  case  of  his  or  her  leaving  no  children  nor  legitimate  descendants,  give  to  the 
other  in  full  property  all  that  he  or  she  might  give  to  a  stranger.  And  in  case 
the  donor  leaves  children  or  legitimate  descendants,  he  can  give  to  the  other  a 
tenth-part  in  full  property  or  the  usufruct  of  one-fith  of  all  his  property,'  be  and 
the  same  is  hereby  altered  and  amended  so  as  to  read  as  follows :  Either  of  the 
married  couple  may,  either  by  marriage  contract  or  during  the  marriage,  give 
to  the  other  in  fiill  property  all  that  he  or  she  might  give  to  a  stranger.'* 

This  statute  which,  in  conformity  to  Art  116  of  the  Constitution,  rcenacts 
and  publishes  at  length  the  Article  or  section  amended,  contains  no  repealing 
clause.  It  cannot,  therefore,  repeal  any  other  Article  of  the  Civil  Code,  unless 
it  contains  provisions  irreconcilable  with  such  Article,  for  '*  The  law  does  not 
favor  repeals  by  implication,  and  when  laws  in  pari  materia  are  to  be  inter- 
preted, that  construction  is  to  be  preferred  which  will  give  effect  to  all  their 
provisions."    6  An.  122,  Suceession  of  Jlebert. 

The  statute  of  1850,  consequently,  must  be  read  in  its  plaice  as  Article  1T89 
of  the  Civil  Code.  It  then  becomes  a  general  provision  of  law  forming  a  part 
of  the  Civil  Code,  subject  to  the  limitations  and  exceptions  found  in  other 
Articles  of  the  Code  hot  irreconcilable  with  the  same.  As  it  does  not  purport 
to  repeal  any  Article,  it  must  be  construed  in  reference  to  all  the  Articles  on 
the  same  subject-matter.    C.  C.  17. 

We  then  find  the  general  rule  prescribed  by  the  Article  1730  as  amended, 
and  the  exception  in  the  unrepealed  Article  1746,  in  the  case  where  a  man  or 
woman  contracts  a  second  or  subsequent  marriage  having  children  by  a  former 
one.  In  such  exceptional  case  the  husband  can  give  to  his  wife  or  she  to  her 
husband  only  the  least  child's  portion,  and  that  only  as  an  usufruct  and  in  no 
case  shall  the  portion  of  which  the  donee  is  to  have  the  usufruct  exceed  the 
fifth-part  of  the  donor's  estata     C.  C.  1745. 

This,  then,  limits  the  Article  1739,  as  the  District  Judge  correctly  observes, 
to  persons  who  have  no  children  by  a  former  marriage. 

The  petition  alleges  the  estate  to  be  worth  $20,000.  The  donation  of  $5000, 
therefore,  exceeds  the  usufiruct  of  one-fifth  of  the  entire  estate,  and  must  be 
reduced  accordingly.  If  the  plaintiff  is  unable  to  give  the  security  required, 
the  courts  can  manage  the  property,  under  Art  656,  for  the  benefit  of  the  usu- 
fructuary.    See  case  of  Sueeeesion  of  Antoine  Taesirij  12  An.,  885. 

The  court  did  not  err  in  dismissing  the  demand  for  one-half  of  the  value  of 
the  community.  The  widow  in  community  can  ^Jaim  this  only  after  the  set- 
tlement of  the  estate  by  the  administrator,  and  to  this  end  she  has  a  right  to 
call  upon  him  to  render  his  account,  and  to  provoke  a  partition.  She  cannot, 
in  the  first  instance,  sue  for  a  sum  of  money,  the  supposed  value  of  one-half  of 
the  community,  as  appears  to  have  been  attempted  in  this  case. 

Judgment  affirmed. 
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A.  P.  Bertaud  v.  Zknon  Bloutn. 

The  bajv  hM  not  the  ii|^t  to  siupend  payment  of  the  price,  under  Art.  2685  of  the  Code,  where  he 
hu  made  a  sale  of  the  land  by  the  same  deecription  and  for  the  same  price,  without  warranty 
•falnit  the  distarbance  which  !■  made  the  ground  of  resisting  payment,  and  which  was  specially 
mentioned  In  the  conveyance  to  hie  vendee. 

iPPEAL  from  the  District  Court  of  the  parish  of  St  James,  Duffel,  J. 
/  ff.  Ilaley,  for  plaintiff  and  appellant     Laey  &  Upton,  for  defendant 
BccHA27jLN,  J.     The  plaintiff  sued  out  an  injunction  in  August^  1862,  to  pre- 
vent the  collection  of  $6000  J^nd  upwards,  being  two-thirds  of  the  price  of  land 
purchased  by  him  from  the  defendant. 

There  are  two  grounds  for  plaintiff's  injunction.  The  first  is  a  disturbance 
occasioned  by  the  claim  of  Eloi  Hebert  to  a  portion  of  the  land  sold,  (the  said 
claim  stated  in  the  petition  as  seven  acres,  but  proved  by  actual  survey  to  be 
odIj  four  acres).  The  second  ground  of  injunction  is  the  existence  of  predial 
servitudes  not  disclosed  at  the  time  of  sale. 

Upon  the  first  ground.  The  purchaser  has  in  general  the  right  to  suspend 
the  payment  of  the  price  of  the  sale,  when  he  has  just  reason  to  fear  that  he 
may  be  disquieted  by  the  claim  of  a  third  person,  until  the  seller  gives  him 
security.     C.  C.  2635. 

But  it  is  in  proof  that  plaintiff  has  sold  the  land  purchased  by  him  from 
defendant,  by  the  same  description  and  for  the  same  price,  without  warranty 
against  the  disturbance  pleaded  in  this  suit,  although  specially  mentioned  in 
the  conveyance  from  plaintiff  to  his  vendee;  which  act  of  plaintiff  amounts  to 
a  waiver  of  the  right  reserved  to  him  as  vendee  of  defendant,  under  the  Arti- 
cle 2586  of  the  Code.     Goodwin  v.  Ghe»neav!s  Heirs,  3  N.  S. 

Upon  the  second  ground  of  ii\j unction  (the  existence  of  servitudes  not  men- 
tioned in  the  deed  of  sale)  the  plaintiff  has  offered  no  proof. 

Under  the  peculiar  &cts  of  the  case,  we  do  not  think  proper  to  award 
damages,  as  for  a  frivolous  appeal. 
Judgment  affirmed,  with  costs. 

Mebbick,  C.  J.  In  my  opinion,  neither  the  law  in  regard  to  sales  per  aver- 
rionem  nor  redhibition  are  applicable  to  this  case. 

It  matters  not  whether  the  sale  has  been  made  per  aversionem  or  otherwise, 
the  warranty  against  eviction  covers  every  part  of  the  tract  sold.  Neither  is  it 
of  any  consequence  how  inconsiderable  the  part  evicted  may  be,  considered 
with  reference  to  the  whole  quantity  sold ;  it  is  still  covered  by  the  warranty. 
Were  it  otherwise,  a  planter  might  be  evicted  of  a  small  fraction  of  his  plan- 
tation, yet  embracing  his  sugar  house,  and  he  would  be  without  redress :  or, 
as  in  the  present  case,  his  plantation  might  be  entirely  severed  and  all  commu- 
nication between  the  two  portions  cut  off  by  an  adverse  claim,  and  because  he 
was  evicted  of  less  than  one-twentieth  of  the  whole  tract  he  would  be  informed 
that  he  was  deprived  of  all  warranty. 

The  obligation  of  warranty  in  Louisiana  is  personal.     1  N.  S.  862,  6  N.  S. 

821,  11  Rob.  522.    It  does  not  run  with  the  land  as  at  common  law,  and  hence 

the  vendee  cannot  avail  himself  of  it  except  by  a  transfer  and  subrogation  from 

the  former  owner.     It  would  thus  seem  that  in  a  proper  case  the  person  in 
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Bbbtaud  whose  favor  a  covenant  of  warranty  was  stipulated  might  have  an  action  on  the 
Blovih.        case  for  a  breach  although  he  had  parted  with  possession. 

Suppose  A  sells  for  cash  to  ^  a  tract  of  land  as  containing  1000  acres. 
Immediately  after  the  sale  it  is  discovered  that  the  tract  contains  but  500 
acres.  Or  suppose  JS  is  evicted  of  600  acres.  Thereupon  B*s  creditors  sdze 
the  tract  under  execution,  and  JS  being  unable  to  make  payment,  they  sell  the 
same.  Now,  is  B  without  remedy  ?  Perhaps  his  land  has  not  sold  for  one- 
third  as  much  as  it  would  have  done  had  there  been  the  lull  quantity.  If  a 
SherifiTs  sale  would  not  defeat  the  warranty,  neither  would  a  private  sale.  If 
a  private  sale  would  not,  the  plaintiff  has  lost  none  of  his  rights  by  the  guarded 
manner  in  which  he  has  transferred  the  land  to  his  mother  since  the  institu- 
tion of  his  action.  The  defendant  was  no  party  to  that  sale,  and  I  do  not  think 
it  can  fairly  be  construed  as  a  gratuitous  release  in  his  fiivor. 

In  the  case  of  Goodwin  v.  The  Heir$  of  Chemeau,  8  N.  S.  432,  it  is  said  that 
**  by  the  warranty  the  vendor  contracted,  not  only  that  the  vendee  should  not 
be  evicted,  but  that  all  other  persons  who  held  under  the  buyer  should  enjoy 
the  thing."  The  exception  to  the  rule,  the  court  says,  argu&ndo^  being  where 
the  first  vendee  was  ^^  without  interest"  by  having  alienated  without  warranty. 
In  the  case  of  Simms  v.  Parker  it  is  said,  that  the  vendee's  right  to  sue  was 
complete  the  moment  the  person  to  whom  he  sold  was  evicted.   4  N.  S.  210. 

Possession  at  the  time  of  eviction  is  not  therefore,  under  our  law,  absolutely 
necessary  to  enable  a  party  to  maintain  an  action  on  account  of  the  evictioD. 
Whether  the  supposed  exception  exists  where  there  has  been  a  sale  without 
warranty  according  to  the  obiter  dictum  in  the  case  of  Goodwin  v.  The  Hein  of 
Chemeau  may  on  principle  well  be  doubted.  But  if  such  exception  does  exist, 
it  seems  to  me  to  be  without  application  to  the  present  case. 

The  plaintiff  was  in  the  possession  of  the  tract  of  land  as  owner  when  be 
instituted  the  action  of  injunction.  The  survey  shows,  that  he  is  threatened 
with  the  eviction  of  a  strip  of  land  running  across  the  entire  tracts  severing  his 
plantation  in  two  portions  and  cutting  off  all  communication  between  the  two 
parts  thus  divided. 

Now  it  is  dear,  that  when  the  plaintiff  instituted  his  suit,  his  pretentioDS 
were  well  founded,  and  he  was  entitled  to  have  his  injunction  perpetuated 
unless  the  defendant  gave  the  security  required. 

It  is  now  to  be  considered  whether  he  has  forfeited  that  right  or  released  his 
action ;  because,  he  cannot  be  deprived  of  his  rights  without  some  act  on  his 
part 

If  his  necessities  compelled  him  to  sell,  the  threatened  eviction  would  of 
course  diminish  the  price  which  he  could  obtain ;  and,  if  he  were  poor,  his 
own  warranty  would  be  valueless  and  the  sale  would  be  on  a  par  with  one 
without  warranty.  Ought  not  the  vendor  to  make  up  the  difference  in  either 
case  ?  Ought  he  to  profit  by  the  diflQculties  which  his  own  want  of  title  had 
increased  if  not  induced?  It  appears  to  me  not,  and  that  the  vendor  is  not, 
under  such  circumstances,  the  less  bound  by  his  covenant  of  warranty.  I  can 
see  no  reason  why  he  should  not  be  held  according  to  the  terms  of  his  contract 
But  in  the  sale  of  plaintiff  to  his  mother  it  appears  to  me  that  the  plainti^ 
so  far  fi*om  abandoning  his  demand,  was  bound  to  insist  upon  it  for  the  benefit 
of  his  vendee. 

In  the  act  of  sale  the  plaintiff  says  he  makes  conveyance  ^'  only  under  the 
warranty  which  he  holds  of  his  vendors." 
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The  act,  after  specifying  the  amonnt  of  cash  paid,  contains  these  danses  which       BcRAim 
hare  beeo  supposed  to  be  a  waiver  of  plaintifTs  canse  of  action,  viz :  Blodut. 

"And  whereas  tibe  sam  of  96,133  33,  which  remains  to  complete  the  price  of 
this  sale,  forms  exactly  the  amonnt  of  the  two  promissory  notes  which  are  still 
due  to  the  sacoession  of  the  said  Zenon  BUmin  as  above  mentioned,  (and  for  the 
reoovery  of  the  amount  of  said  notes  an  action  has  been  instituted  against  the 
preseDt  vendor  by  the  administrator  of  the  succession  of  the  late  Zenon  Blouin, 
in  the  Fourth  District  Court  of  the  State  of  Louisiana,  in  and  for  the  parish  of 
St  James,  under  No.  274  of  the  docket  of  said  court,)  it  is  understood  and  agreed 
between  the  parties  that  the  said  purchaser  promises  and  agrees  by  these  presents 
to  pay  and  discharge  the  vendor  therefrom  (if  she  is  legally  condemned)  the 
amount  of  the  capital,  interests  and  coats  of  said  promissory  notes  above  described 
to  the  succession  of  said  Zenon  Blouin  and  to  assume  the  said  mortgage  to  secure 
the  payment.'' 

"And  the  said  vendor,  in  virtue  of  the  agreement  which  the  purchaser  here  as- 
somes  to  pay  interest  and  costs,  surrenders  by  these  presents  in  her  favor  all  dimi- 
mUion  ^ich  may  he  made  in  the  amount  of  said  notes,  wishing  and  intending  that 
thifntrchaser  shall  profit  therdyy  if  such  he  the  case.** 

"The  vendor  transfers  moreover  to  the  said  vendee  all  his  rights  and  actions  in 
warranty  which  he  holds  against  his  vendors,  subrogating  the  said  purchaser  to  all 
his  rights  and  actions  for  her  to  exercise  and  enjoy  m  the  same  manner  as  they 
might  have  been  by  himself." 

In  this  language  I  discover  nothing  which  sounds  to  me  like  a  release  of  plain- 
tiff's demand.  It  seems  to  me,  as  before  observed,  that  it  rather  contemplates  the 
prosecution  of  the  plaintiff's  just  cause  of  action  for  the  benefit  at  least  of  his 
mother  if  not  of  himself.  And  what  right  has  the  defendant,  who  is  no  party  to  the 
deed,  to  insist  opon  it  ?  He  does  not  seek  to  avail  himself  of  the  stipulations  made 
therein  against  the  vendee  personally,  but  chooses  to  press  for  judgment  against 
the  plaintiff  in  injunction. 
The  instrument,  as  already  said,  was  foreign  to  him  and  not  made  for  his  profit 

or  advantage. 
I  think,  therefore,  the  judgment  ought  to  be  reversed  and  that  the  defendant 

should  be  compelled  to  give  security  against  eviction. 

Mr.  Justice  Cole  concurred  in  this  opinion. 


A  GiRAUD  et  al.  v.  H.  Mazier  et  al. 

The  Article  1066  of  the  Civil  Code,  whtoh  provldeg  that  the  action  to  annul  a  contract  made  in  firaud  of 
the  rights  of  credttore,  i8  to  be  exercised  by  the  representiTe  of  the  creditors  when  there  has  been  a 
eeBBkn  at  property,  Is  no  kmger  In  force,  having  been  changed  by  the  Act  of  the  Legislature, of  1865, 
(Rerlsod  Slatat(«,  pp.  2M,  257,)  which  aathorlzes,  in  express  terms,  the  institatlon  of  such  a  suit  by 
an  indiTldual  creditor  afUr  the  cession  of  property. 

The  plea  of  want  of  service  of  a  petition  of  intervention,  is  a  dilatory  exception,  which  is  waived  by 
pkadlng  to  the  vagueness  and  insufficiency  of  the  petition. 

APPEAL  from  the  District  Court  of  the  Parish  of  Lafourche,  Roman,  J. 
C.  Belcher  and  Beatty  llf  Bush,  for  plainti£&  and  appellants.     7%ibodaux  tf 
Blake  and  R.  D.  Jordan,  for  defendants. 
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gbaitd  Buchanan,  J.'  After  a  petition  filed  by  Mazier  for  a  Tolantary  soirender  of 

property,  bnt  before  the  meetlDg  of  his  creditors  and  the  appointment  of  a  definitire 
syndic,  some  of  Mazier*s  creditors  instituted  this  suit,  charging  him  with  conceal- 
ment of  property  and  illegal  preferences.  The  petition  sets  oat  in  detail  the  fraads 
complained  of,  and  concludes  by  a  prayer,  that  all  the  creditors  named  as  implica- 
ted with  Mazier  in  ^he  several  fraads  and  illegal  preferences  mentioned,  be  made 
parties  defendant  and  cited  to  answer ;  that  the  insolvent  debtor,  HypoliU  Mazier, 
be  arrested,  &e. ;  and  that  the  several  payments  and  sales  made  by  Mazier  to  the 
other  defendants,  be  annulled  and  avoided,  &c. 

An  order  of  arrest  issued  against  Mazter,  and  citations  to  the  other  defen* 
dants. 

As  soon  as  a  definitive  syndic  had  been  appointed,  and  before  issue  joined,  the 
sjmdic,  Cleophas  Lagarde  intervened  in  the  suit,  with  leave  of  the  court,  adopting 
the  allegations  and  joining  in  the  prayer  <^  the  petition.  A  default  was  subse- 
quently taken  on  motion  of  plaintiflTs  counsel,  against  those  creditors  who  had 
been  served  with  citation.  After  this  default  taken,  those  creditors  filed  various 
exceptions  to  the  original  petition  and  petition  in  intervention ;  of  which  excep- 
tions, only  two  require  notice. 

The  first  is,  that  after  the  cession  of  property  is  made  by  an  insolvent,  and  an 
order  granted  staying  proceedings,  the  syndic  appointed  by  the  creditors  is  alone 
authorized  to  institute  such  an  action  as  this. 

And  the  other  exception  is,  that  the  intervention  of  the  syndic  discloses  no 
cause  of  action,  and  has  not  been  served  upon  the  defendants. 

The  first  named  of  these  exceptions  is  based  upon  the  Article  1965  of  the  Civil 
Code,  which  provides,  that  the  action  to  annul  a  contract  made  in  fraud  of  the 
rights  of  creditors,  is  to  be  exercised  by  the  representative  of  the  creditors,  when 
there  has  been  a  cession  of  property.  If  this  were  still  the  law,  the  irregularity 
in  the  institution  of  the  action  would  have  been  cured  by  the  intervention  of  the 
syndic  and  his  adoption  of  the  allegations  of  the  petition ;  especially  as  that  inter- 
yention  was  made  before  any  exception  taken. 

But  the  law  on  this  subject  has  been  changed  by  the  Act  of  1855.  The  22d 
and  24th  sections  of  that  Act  (Session  Acts,  p.  436 ;  Revised  Statutes,  pp.  256, 
257),  are  copied  from  the  11th  and  13th  sections  of  the  Act  of  1840  (Bullard  & 
Curry,  474, 475),  and  authorized  in  express  terms  the  institution  of  a  suit  like 
this  by  an  individual  creditor,  after  the  cession  of  property.  See  section  21,  p. 
435  of  the  Sesion  Acts  of  1855  and  p.  256  of  Phillips'  Revised  Statutes.  And 
upon  this  point  a  radical  change  of  legislation  must  be  specially  noticed.  The 
change  is  found  in  Article  2l8t  of  the  Act  of  1855,  which  is  identical  with  the 
10th  section  of  the  Act  of  1840,  (Bullard  &  Curry,  474,)  with  the  exception  that 
the  Act  of  1840  applies  to  debtors  who  have  not  voluntarily  surrendered  thdr 
property ;  while  the  Act  of  1855  applies  to  debtors  who  have  surrendered  thdr 
property.  The  cases  in  3d  Louisiana,  461,  and  4th  An.  365,  which  were  deci- 
sions  previous  to  the  Act  of  1855,  are  therefore  no  longer  to  be  viewed  as  author- 
ity upon  this  point  of  practice. 

The  other  exception,  so  far  as  it  r^ards  the  want  of  sufficient  precision  or  detail 
in  the  petition  of  intervention  of  the  syndic,  is  not  tenable.  The  syndic  therein 
"adopting  all  the  allegations  of  the  petition  herein  filed,  prays  judgment  against 
the  defendants  as  prayed  for  in  the  original  petition,  and  for  general  relief."  Now, 
the  defendants  who  except,  cannot  pretend  ignorance  of  the  allegations  of  the  ori- 
ginal petition  which  the  record  shows  had  been  served  upon  them.    But  it  is  ex- 
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eeptod»  that  the  tniervention  has  not  been  aerred  npon  the  defendants,  who  except.  gaiud 
ThU  portion  of  the  exception  can  lead  to  no  resnlt,  considering  that  the  exception  Mazikr. 
to  the  vagueness  of  the  intervention,  shows  that  exceptors  have  seen  and  taken  cog- 
niaoce  of  its  contents.  Even  granting  that,  under  Article  393  of  the  Code  of 
Pluetioe,  defendants  are  entitled  to  have  the  intervention  served  upon  them,  what 
is  the  legal  consequence  ?  Why,  assuredly,  only  that  they  are  not  obliged  to  an- 
Birer  the  intervention  until  it  is  served  upon  them.  But  no  default  had  been 
uked  for  against  these  defendants  upon  the  intervention,  only  upon  the  original 
petition.  Evidently,  the  plea  of  want  of  service  of  the  intervention*  is  nothing 
bat  a  dilatory  exception,  not  at  all  a  ground  for  putting  the  intervention  out 
of  ooort  We  think  the  defendants  have  waived  service  of  the  intervention, 
by  pleading,  as  they  have  done,  to  its  vagueness  and  insufficiency. 

The  judgment  of  the  District  Court  is,  therefore,  reversed ;  the  exceptions  filed 
hy  the  defendants  overruled ;  and  the  cause  remanded,  to  be  proceeded  in  accor- 
diag  to  law ;  defendants  and  appellees  paying  costs  of  appeal. 

YooRBiBs,  J.,  dissenting.  The  object  of  this  suit  is  to  subject  the  defendant, 
R  Mazier,  whom  the  plaintiff's  allege  to  be  their  debtor,  to  the  penalties  and 
forfeiture  of  privileges  consequent  upon  a  fraudulent  surrender  of  property ;  and 
to  annul  the  payments  made  by  him  to  other  creditors,  his  co-defendants,  and 
recover  from  tiiem  the  amounts  which  they  have  received  uigustly  and  by  pre- 
ference. The  petition  was  filed  three  days  after  the  surrender  made  by  Ma- 
tier  had  been  accepted  by  the  District  Judge  for  the  benefit  of  his  credi- 
tors. 

A  writ  of  arrest  was  issued  against  the  insolvent  debtor,  but  ineffectually ; 
and  eight  out  of  the  other  defendants  were  cited  in  the  latter  part  of  September 
and  begining  of  October,  1857.  In  the  meantime,  and  previous  to  the  citation 
being  made  on  any  of  these  parties,  a  provisional  syndic  was  appointed,  a  meet- 
iQg  of  creditors  held,  their  deliberatoins  homologated  without  opposition,  and  a 
STodic  appointed,  who  qualified  inunediately.  On  the  27th  of  October,  a  judg- 
ment by  de&ult  was  entered  against  all  the  defendants,  except  the  insolvent  debt- 
or, who  had  not  been  arrested,  and  Vignerie  and  Carddlac,  upon  whom  citation 
could  not  be  made,  as  appears  by  the  return  of  the  Sheriff.  But  the  day  pre- 
TtoQs,  the  S3mdic  had  filed  a  petition  of  intervention,  in  which  he  adopted  the  al- 
legations of  the  plaintiff's  petition,  praying  for  judgment  accordingly.  There 
was  no  prayer  for  the  citation  of  the  defendants,  nor  were  any  steps  taken  to  have 
them  dted  to  answer  the  intervenor's  demand. 

Some  of  the  defendants  filed  seperate  peremptory  exceptions,  clauning  the  dis- 
missal of  the  action  and  of  the  demand  of  intervention  on  the  ground,  among 
others,  that  the  surrender  having  been  accepted,  individual  creditors  could  not 
institute  such  an  action.  The  court  below  having  decreed  that  the  plaintiff's  ac- 
tion and  the  intervener's  demand  be  dismissed,  they  have  both  appealed  from  that 
decree. 

In  order  to  arrive  at  a  correct  conclusion  .touching  this  matter,  it  is  necessary 
to  keep  in  view  the  two-fold  character  of  this  suit.  With  regard  to  the  credit- 
ors who  are  sued,  it  is  the  nature  of  a  revocatory  action ;  whilst,  in  relation  to 
the  insolvent  debtor,  its  object  is  to  have  him  deprived  of  the  benefit  of  the  in- 
Bolvent  laws,  and  subjected  to  the  penalties  attached  to  a  fraudulent  surrender. 
The  cession  having  preceded  the  institution  of  this  suit,  and  none  of  the  defen- 
dants having  been  cited  previous  to  the  appointment  and  qualifying  of  the  syn- 
dic, the  revocatory  action  could  not  have  been  brought  by  the  pkuntiflb  in  their 
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GmAVD  iDdividaal  capacity.  After  asorreDder,  the  syndic  alone  has  that  right,  nnder 
the  Act  of  1855,  p.  436,  sections  22  and  24 ;  for  its  provisions  are  merely  the 
reenactment  of  the  Act  of  1840,  p.  134,  sections  11  and  14,  and  are  not  deroga- 
tory to  Article  1965  of  the  Civil  Code  in  that  respect  4  An.,  365.  Neither 
can  the  plaintiff's  action  be  maintained  by  the  aid  of  the  intervention  filed  by  the 
syndic,  npon  which  no  legal  steps  whatever  appear  to  have  been  taken.  0.  P. 
393.  Besides,  the  intervention  does  not  give  character  to  the  sait :  *^  the  Jndga 
cannot  refuse  to  admit  it,  but  most  pronounce  on  its  merits,  at  the  same  time 
that  he  decides  the  principal  action,  C.  P.  394.  It  is  the  duty  of  the  intervenor 
to  be  always  ready  to  plead,  or  to  exhibit  his  proof,  in  order  not  to  retard  the 
principal  suitt  for  the  reason  that  he  has  a  seperate  remedy  to  enforce  his  rights. 
C.  P.  391.  '  Had  the  petition  of  intervention  been  served  on  the  defeodants, 
this  might  perhaps  have  saved  the  action  thus  improperly  brought  by  the 
plaintifiEs  in  their  individual  capacity ;  but,  as  ihQ  matter  now  stands,  there  is 
nothing  before  the  court.  The  exceptions  pleaded  in  this  case  are  peremptory 
and  fatal  to  to  the  action.  I  think,  however,  that  the  Judge  a  quo  erred  in  dis- 
missing the  action  as  r^ards  the  insolvent  debtor,  Mazier,  who  had  not  been 
made  a  party  to  the  proceedings  in  the  court  below. 

I  am,  therefore,  of  opinion,  that  the  judgment  of  the  court  bdow  ought  to  be 
affirmed,  with  costs,  reserving  to  the  appellants  the  right  to  proceed  against  the 
insolvant. 
Merrick,  C.  J.,  concurred  in  this  opinion. 
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John  Fletcher  v,  Catherine  Henley. 

Where,  \n  an  action  (br  divorce,  an  ex  parte  order  had  been  made  allowing  the  wifo  $75  per  month  tor 

her  support  and  on  a  rule  to  show  cause  why  execution  should  not  issue,  the  execatioo  was  ordered 

for  a  loss  sum  than  $300,  held :  that  an  appeal  did  not  lie  ttom  such  order. 
Ex  parte  orders  for  the  allowance  of  alimony  cannot  bind  the  opposite  party  except  they  may  fomifih 

one  of  the  items  of  proof  to  Justify  a  third  person  in  demanding  from  the  husband  payment  for  the 

necessary  supplies  fiimishod  the  wifo  during  the  pendency  of  the  suit. 

APPEAL  from  the  District  Court  of  the  Parish  of  Concordia,  Codey,  J. 
E.  Sparrow  and  H.  B.  Shaw,  for  plaintiff.    /.  H.  Veazie  and  A.  N.  Ogden 
^  Stansbury,  for  defendant 

Mrrrick,  C.  J.  The  present  appeal  is  taken  by  plaintiff  from  a  decree  award- 
ing execution  upon  an  order  allowing  defendant  975  per  month  alimony.  The 
plaintiff  instituted  the  present  suit  for  a  divorce  a  vinculo  matrimonii,  and  the 
defendant  reconvened,  claiming  a  seperation  from  bed  and  board.  At  the  time 
of  filing  her  answer  the  defendant  obtained  an  order  from  the  Judge  at  chambers 
allowing  the  alimony  claimed. 

The  plfuntiff,  in  answer  to  a  rule  taken  upon  him,  allies  that  the  ex  parte  order 
of  the  Judge  is  a  nullity,  and  cannot  in  any  manner  bind  him. 

It  is  true,  that  the  order  of  the  Judge  made  at  chambers  in  this  manner  can- 
not, by  itself,  prejudice  tlie  party  against  whom  it  is  made,  for  the  reason,  that 
no  one  can  be  condemned  unheard.  In  the  case  of  Bernard  v.  Vignaud,  1 
N.  S.  9,  this  court  said,  "To  condemn  without  first  hearing  a  defendant,  or 
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gmng  him  an  opportunity  to  be  heard,  is  contrary  to  all  principles  of  equity       flimu* 
and  law.    Therefore,  a  judgment  rendered  against  a  person  without  citing  him       Hnur. 
in  the  ordinary  manner,  without  his  appearing,  or  anything  deemed  equivalent 
to  citation  or  appearance  is  utterly  void,  and  imports  such  absolute  nullity, 
that  any  one  the  least  interested  in  opposing  its  effects  may  have  such  nullity 
pronounced.''    See  also  6  L.  R,  577,  and  9  An,  496. 

But  in  the  case  before  us  a  rule  was  taken  upon  the  plaintiff  to  show  cause 
why  ezceution  should  not  issue  upon  the  order  of  the  Judge  allowing  the  ali- 
mony. On  a  hearing  of  the  rule,  with  testimony  before  him,  the  Judge  ordered 
execution  to  issue  for  the  amount  of  the  alimony  then  due  under  the  order. 
Here,  then,  the  Judge  did  not  make  an  ex  parte  decree.  But  in  looking  to  the 
fonner  order  we  find  the  judge  has  only  awarded  execution  for  three  months, 
Tiz :  $225.  This  is  not  within  our  jurisdiction.  Until  there  is  some  attempt 
to  execute  the  ex  parte  order  for  a  further  sum  it  cannot  work  that  irreparable 
injury  which  will  entitle  the  party  to  appeal 

We  take  occasion  to  say,  that  we  are  aware  that  the  courts  in  many  parishes 
are  in  the  habit  of' giving  ex  parte  orders  for  the  allowance  of  alimony,  but  we 
do  not  consider  that  such  orders  can  bind  the  opposite  party,  except  they  may 
furnish  one  of  the  items  of  proof  to  justify  the  third  person,  whose  house  is 
assigned  as  a  residence  for  the  wife  and  others,  in  demanding  from  the  husband 
payment  for  the  necessary  supplies  furnished  her  during  the  pendency  of  the 
suit;  and  for  this  purpose,  and  to  assign  a  place  of  residence  for  the  wife,  such 
orders  may  be  proper. 

It  is  ordered,  that  the  appeal  in  this  case  be  dismissed  without  prejudice  to 
the  appeal  of  either  party  on  the  final  decree,  the  appellant  paying  the  costs  of 
this  appeal. 


Bernard  De  Santos  v.  Charles  H.  Tanky. 

Tlw  right  of  a  broker  to  a  commluion  apon  a  sale,  depends  entirely  upon  the  completion  of  the 
aele,  and  brokerage  ia  not  due  untU  the  sale  Is  executed. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
0,  d  O.  B.  Schmidt,  for  plaintiff.    Hunt  <&  Denegre,  for  defendant  and 
appellant 

Buchakan,  J.  The  plaintiff,  a  real  estate  broker,  was  employed  by  defend- 
ant to  sell  three  houses ;  and  in  October,  1855,  P.  Ategnx>  made  an  offer,  through 
plaintifi^  to  defendant,  to  buy  the  houses  for  fifteen  thousand  fi^e  hundred 
dollars  cash.  The  defendant  in  writing  accepted  this  offer.  On  the  81st  of 
October,  1855,  plaintiff  notified  defendant  that  the  act  of  sale  of  the  said  houses 
was  ready  for  signature  at  the  office  of  Mr,  Ducatel,  Notary.  But  a  discussion 
arose  at  the  Notary^s  office  between  the  defendant  and  Mr.  Aveyno,  about  the 
payment  of  the  taxes  for  the  current  year :  Avegno  stating  that  he  had  agreed 
with  the  broker  to  be  responsible  for  no  more  than  two-twelfths  of  the  same ; 
while  Taney  stated  his  intention  to  be,  to  have  the  sum  named  for  his  property, 
without  any  deduction  whatever  for  taxes.  Upon  this,  the  bargain  was  broken 
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]>■  Bunos  off.  In  the  words  of  Avegno^  examined  as  a  witness  for  plaintiff,  he  **did  not 
Tankt.  buy  the  property,  because  Taney  wanted  witness  to  pay  the  taxes  for  the 
whole  year  of  1865."  And  in  his  cross-examination,  Mr.  Ategno  says :  **  when 
witness  mentioned  to  Mr.  Taney  the  agreement  he  had  made  with  8anto$  about 
the  taxes,  Tan>ey  remarked  that  if  he,  witness,  did  not  pay  the  taxes  for  1856, 
he  could  ( not )  buy  the  property.  Witness  answered  that  it  was  indifferent 
to  him." 

The  right  of  a  broker  to  a  commission  upon  a  sale,  depends  entirely  upon 
the  completion  of  the  sale.  This  was  settled  by  this  court  in  the  cases  of 
Blanc  V.  The  Improvement  Bank  and  Didion  v.  IhiraMe^  both  reported  in 
2d  Robinson.  In  the  former  of  these  cases,  Judge  Martin  says :  **  In  the  con- 
tract of  brokerage,  nothing  is  paid  unless  a  bargain  is  effected."  The  learned 
counsel  for  plaintiff  argues  that  in  the  case  at  bar  there  was  in  fact  a  bargain, 
although  there  was  no  sale  executed.  The  evidence  scarcely  bears  out  this 
assertion.  Nothing  was  said  in  the  written  proposition  and  acceptance  of  the 
parties,  about  the  taxes  of  1855,  although  it  appears  that  those  taxes  had  been 
a  subject  of  agreement  between  Avegno  and  the  broker.  But  even  supposing 
the  understanding  and  agreement  of  the  parties  upon  the  terms  of  sale  to  have 
been  complete,  yet,  before  the  sale  was  completed  by  the  signature  of  a  nota- 
rial conyeyance  and  the  payment  of  the  price,  the  parties,  by  common  consent^ 
released  each  other  firom  their  reciprocal  engagements.  We  understand  the 
word  **  bargain"  to  have  been  used  by  Judge  Martin  in  a  more  extended  sig- 
nification, as  meaning  not  an  agreement  executory  merely,  but  an  agreement 
executed.  In  all  the  cases  cited  by  plaintiff's  counsel — Oottechalk  v.  Jen- 
ningsy  Ist  Annual;  Jenkins  v.  Trott,  8d  Annual;  Levietmes  v.  Landreaux^ 
and  Lestrade  v.  Pereira^  6th  An. — the  contract  was  consummated,  although, 
through  bad  faith  on  the  part  of  the  principal  towards  the  broker,  the  contract 
had  been  suspended  and  in  appearance  abandoned.  But  the  circumstances  of 
the  present  case  present  no  analogy  to  those  cited.  The  defendant  has  prac- 
ticed no  fraud  upon  the  plaintiff.  Whether  he  has  even  sold  the  property  to 
any  one,  does  not  appear.  But  it  is  certain,  he  has  never  sold  it  to  Avegno,  the 
party  whom  plaintiff  had  introduced  to  defendant.  Negotiations  for  sales 
through  brokers,  inteiTupted  and  broken  off  at  every  stage  of  progress  towards 
completion,  are  of  daily  and  hourly  occurrence.  But  all  the  authorities  con- 
firm the  doctrine  of  Judge  Martin,  as  we  understand  it^  that  no  brokerage  is 
due  until  the  sale  is  complete  and  executed,  that  is  to  say,  until  the  considera- 
tion of  the  sale  has  passed  to  the  vendor. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  appealed  firom  be 
reversed,  and  ours  is  for  defendant,  with  costs  in  both  courts. 

Spofford,  J.,  on  application  for  a  re-hearing.  I  concur  in  refusing  a  re-hear- 
ing, because  there  does  not  appear  to  have  been  a  perfect  bargain,  and  this  on 
account  of  the  broker's  neglect  to  stipulate  clearly  concerning  the  taxes.  I  do 
not  think  it  necessary  that  the  consideration  should  have  passed,  but  I  con- 
sider brokerage  earned  so  soon  as  the  broker  has  effected  a  complete  bargain 
between  the  parties. 
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Holmes  ft  Clauss  r.  C  T.  Dunn,  AdmiDistrator,  et  al. 

lo  ft  procMdlof  to  render  the  Sheriff  liable  for  faUing  to  return  a  writ  of  jCdK^ciat  before  the 
rctnm  daj,  to  vhich  the  fnreties  were  made  partiea,  the  court  properly  allowed  a  trial  by  Jury. 

The  tauolTeney  of  the  defendant  in  ezeentlon,  of  itaelf,  will  not  exonerate  the  Sheriff  f^om  liability 
under  the  atatate. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Ratliff,  J. 
W.  F.  Keenan^  for  plaintiffs  and  appellants.     Fuqua  &  KiTbume  and 
Boftnuin  d  Delee^  for  defendants. 

Spopfobd,  J.  The  object  of  this  proceeding  is  to  render  the  former  Sheriff 
of  the  parish  of  Dast  Feliciana,  liable  for  failing  to  return  a  writ  oi  fieri  faeioi 
OD  or  before  the  return  day.  The  Sheriff  having  died,  his  administrator 
and  sureties  were  made  defendants,  and  the  cause  was  tried  after  the  ordinary 
delays. 

If  the  proceeding  had  been  by  rule  or  on  motion  merely,  the  Sheriff  alone 
would  have  been  notified,  and  the  trial  would  have  been  summary  and  with- 
out a  jury. 

But  as  a  claim  in  damages  for  neglect  of  duty  was  coupled  with  the  alleged 
liability  under  a  special  statute,  and  the  sureties  were  made  parties,  who  were 
entitled  to  the  usual  delays  and  forms  of  trial,  we  think  there  was  no  error  in 
allowing  a  trial  by  jury. 

The  case  has  been  twice  tried  before  a  jury  ;  and  on  both  occasions,  a  ver- 
dict was  given  for  the  defendants. 

The  District  Judge,  by  granting  a  new  trial,  indicated  that  he  thought  the 
law  of  the  case  was  with  the  plaintiff.  Upon  the  authority  of  Gordon  v. 
Carpenter,  10  An.  128,  to  which  this  case  is  very  similar,  we  think  the  judgment 
must  be  reversed. 

The  Sheriff  kept  the  writ  several  months,  and  died  without  making  any  re- 
turn. It  was  found  in  his  office.  A  deputy,  indeed,  says  that  he  once  made 
a  demand  of  the  defendants  in  execution,  who  pointed  out  only  some  old  fur- 
niture, and  that  he  notified  the  plaintiffs  of  his  inability  to  make  the  money ; 
but  the  same  witness  says,  that  his  principal,  the  Sheriff,  then  took  the  writ 
and  promised  to  execute  it  There  is  evidence  that  the  Sheriff  complained 
that  the  party  against  whom  the  writ  issued  treated  him  badly.  At  all  events, 
there  is  no  showing  that  he  ever  attempted  to  execute  the  writ  as  he  under- 
took to  do,  or  that  any  demand  was  ever  nuide  by  himself  or  deputy  upon  the 
plaintiffs  or  their  attorney,  to  point  out  property,  and  no  return  whatever  was 
made.  The  alleged  insolvency  of  a  defendant  in  execution,  of  itself^  has  never 
been  held  to  exonerate  a  Sheriff  under  such  circumstances.  McOee  v.  Bob- 
Un^  2  An.  411 ;  Bland  S  Adame  v.  WllhinMon,  11  An.  278. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  be  avoided  and  reversed.  And  it  is  now  ordered,  adjudged  and  decreed, 
that  the  plaintiffs  recover  of  the  defendants,  G.  T,  Dunn,  Administrator,  &c, 
as  principal,  and  of  Jo9eph  M.  Young,  Bobert  K  Draughan  and  Thomas  F,  D. 
Armond,  in  solido,  as  sureties,  the  sum  of  three  hundred  and  twenty-eight 
dollars  and  thirty  cents,  with  eight  per  cent,  interest  thereon,  from  the  l7th 
20 


154  SUPREME  COURT  OP  LOUISIANA, 

HoLMM        of  September,  1 854,  until  paid,  and  three  dollars  and  fifty-five  cents  costs  of  court, 

Dto.         amount  of  the  writ  of  ^.  fa,  in  the  suit  of  HoltMS  A  Clause  v.  Antlwny   Too- 

dami  and  Martha  G.  Taadamij  his  wife.     It  is  further  ordered,  that  the 

plaintifl&  recoyer  of  the  defendants,  in  iolido,  the  costs  of  this  suit  in  both 

courts. 


Yeatman,  Woods  &  Co.  v.  City  of  New  Orleans. 

JEMd :  That  the  battnre  outside  of  Front  street  Is  susceptible  of  prirate  oocupation  without  ix^iUT 
to  the  rights  of  the  public  upon  the  banks  of  the  Mississippi  riTer^  within  the  corporate  limits  of 
New  Orleans. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
Elmore  &  King,  for  plaintifi^.     J,  J.  Michel,  for  defendant  and  appellant 

BccHANAN,  J.  The  plaintiffs  institute  this  suit  under  the  provisions  of  the 
Act  of  April  SOtli,  1853,  page  298.  They  exhibit  titles  to  the  batture  in  firont 
of  that  part  of  the  port  of  New  Orleans  comprised  between  Suzette  and  Ben- 
jamin streets ;  and  allege  that  at  least  three  hundred  feet  in  width  of  said  bat- 
ture could  be  given  up  to  them  for  private  use  and  occupation,  leaving  still 
enough  land  adjoining  the  river  for  all  the  uses  the  public  have  by  law  upon 
riparian  property. 

The  answer  of  the  city  is  a  general  denial 

The  evidence  adduced  upon  the  trial  establishes  the  truth  of  the  allegations 
of  the  petition.  It  is  also  proved,  that  one  branch  of  the  City  Council  adopted 
a  resolution  according  to  the  plaintiffs  what  they  now  ask,  and  that  the  resolv- 
tion  they  adopted  was  transmitted  to  the  other  branch  of  the  council  for  its 
concurrence,  where  it  lay  for  a  year  before  institution  of  this  suit,  without 
being  acted  upon. 

The  argument  in  this  court  on  behalf  of  the  city,  appellant,  has  turned  al- 
together  upon  certain  features  of  the  plan  made  by  order  of  the  council,  which 
we  do  not  consider  at  all  essential  in  determing  the  question  submitted  to 
us,  which  is,  whether  the  batture  outside  of  Front  street  is  susceptible  of  pri- 
vate occupation  without  injury  to  the  rights  of  the  public  upon  the  banks  of 
the  Mississippi,  within  the  limits  of  the  corporation  of  New  Orleans.  Mr^ 
Kennedy  v.  Municipality  No.  2,  10th  An.  54 ;  Syndics  of  Barrett  v.  City  of 
Nefu>  Orleans,  ante  105. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  affirmed,  with  costs. 
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M.  £.  Hailk  d.  Brewster  k  Co. 

The  JolDt  poMeMion  of  ttie  hosbMid  and  wife,  Is  the  poseessloti  of  the  one  holding  the  titlei 

APPEAL  from  the  District  Court  of  East  Feliciatia,  Bailiff,  J. 
/  R  Smithy  for  plaintiff.    Mum  &  Ha/rdee^  for  defendants  and  appel- 
lants. 

Merrick,  C.  J.  The  defendants  obtained  judgment  against  P.  /.  Ha/rbour^ 
tbe  husband  of  the  plaintiff;  on  the  12th  of  August,  1853,  and  caused  the 
fiame  to  be  recorded  in  the  Recorder's  office  on  the  23d  of  the  same  month. 
On  the  14th  day  of  December  afterwards,  P.  /.  Harbour  acquired  from  John 
Euty  Jr.,  the  tract  of  land  under  seizure,  for  $2,500,  $500  cash  and  the  bal- 
lance  on  tune  to  the  1st  day  day  of  March,  1854.  On  the  17th  day  of  March, 
2354,  the  note  of  two  thousand  dollars  being  due  and  unpaid,  it  was  agreed 
that  the  plaintiffs  &ther  and  her  brother-in-law  would  advance  the  amount 
doe  Rist,  and  perhaps  some  other  small  claims,  on  condition  that  the  title 
should  be  made  to  them  in  order  to  secure  it  to  the  wife.  Harhoui'B  wife  then 
conveys  the  land  to  E,  D,  Harbour,  the  brother-in-law  of  the  plaintiff.  He 
paid  $1,000  of  the  amount  due  RUt  and  plaintiff's  father  paid  the  other 
|1,000.  The  price  specified  in  the  act  of  sale  to  E.  2>.  Harbaur  was  $2,500, 
and  it  is  probable  some  other  small  debts  of  P.  J.  Harbour  were  paid.  The 
same  day  E.  D,  Harbour  made  a  donation  of  the  property  to  the  plaintiff,  it 
being  stated  that  it  was  done  in  consideration  of  the  esteem  he  entertained  for 
the  plaintiff  and  her  child.  These  acts  were  duly  recorded.  P.  /.  Harbour 
went  into  the  possession  of  the  prctperty  when  he  bought  it  from  Rut,  and 
there  was  no  visible  change  of  possession  after  the  wife  acquired  the  same  by 
donation. 

The  defendants  caused  the  property  to  be  seized  as  the  property  of  P.  /. 
Mwbcfur,  oa  execution,  in  1855,  and  the  plaintiff  has  enjoined  the  sale.  She 
bad  judgment  in  the  lower  court 

The  defendants  contend  that  the  judgment  is  erroneous,  and  that  **  a  party 
holding  a  judgment  may  issue  his  execution  and  have  the  property  of  defen- 
dant seized  and  sold,  disregarding  any  transfer  he  may  make  of  the  same, 
where  the  defendant  still  remains  in  possession  notwithstanding  the  trans- 
fer," 

This  proposition  of  defendants*  counsel  is  true,  where  the  sale  is  purely  si- 
mulated and  fictitious,  and  where  the  party  remains  in  possession  the  burden 
of  proof  is  upon  the  party  claiming  title  to  show  that  the  sale  is  boTia  fde  or 
real  C.  C.  1915,  2456.  But  whenever  the  sale  is  shown  to  be  real  and  in- 
tended to  convey  the  property  absolutely  and  for  a  price  which  is  really  paid, 
the  creditor  is  driven  to  his  revocatory  action ;  he  fails  in  his  seizure.  1  An. 
299;  10  An.  69L 

In  this  case  we  see  nothing,  so  &r  as  the  evidence  goes,  fraudulent  in  the 
conduct  of  the  parties.  The  fether  and  brother-in-law  of  the  plaintiff  had 
the  right  to  secure  a  home  for  her. 

She  acquired  all  the  possession  of  the  thing  donated  to  her  of  which  it  was 
susceptible.    The  law  does  not  contemplate  any  other  possession  of  a  wife  not 
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Hxiu  separate  in  bed  and  board  from  her  husband  of  the  common  dwelling,  than 
is  here  shown.  The  joint  possession  is  the  possession  of  the  one  holding  title. 
Wederatrandt  v.  Marsh,  11  Rob.  688. 

If  the  defendants  have  a  mortgage  upon  the  property  superior  to  the  title 
of  the  plaintiff,  it  must  be  asserted  in  another  form  of  action,  which  cannot 
be  prejudiced  by  this  decree. 

Judgment  affirmed. 


Felix  B.  Leake  &  Co.  v.  Wm.  Burgess  et  al. 

Where  one  not  a  party  to  a  note  payi  it  for  the  honor  of  the  maker  the  law  impliei  an  obligation 
on  the  part  of  the  maker  to  reimburse  him. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Bailiff,  J. 
Brewer  &  Collins,  for  plaintiffs.     U,  B.  &  F,  Phillips,  and  J.  J.  Powell, 
for  defendants  and  appellants. 

Spofford,  J.  The  defendants  by  intermeddling  in  the  succession  of  their 
deceased  son,  Wesley  L.  Burgess,  are  admitted  to  have  made  themselves  liable 
unconditionally  as  his  heirs. 

The  plaintiffs  paid  to  the  holder,  at  maturity,  a  promissory  note  made  by 
Wesley  L,  Burgess,  for  $1,000.  This  suit  was  brought  for  a  rdmbursement  of 
that  sum. 

It  is  true,  as  contended  by  the  defendants  and  appellants,  that  the  payment 
by  plaintiffs  on  behalf  of  the  maker  extinguished  the  note ;  but  this  suit  is 
not  founded  upon  the  note,  but  upon  the  implied  obligation  of  the  defendants 
to  indemnify  the  plaintifis. 

When  a  stranger  to  a  note  pays  it  for  the  honor  of  the  maker  the  law  im- 
plies an  obligation  on  the  part  of  the  maker  to  reimburse  him  There  is  no 
presumption  of  a  gift  in  such  a  case,  and  the  doctrine  of  Rohrhacher  v.  Schil- 
ling, 12  An.  17,  is  inapplicable. 

The  plaintiff  prayed  for  a  judgment  against  the  defendants  in  solido.  They 
are  sued  as  heirs,  and  each  is  liable  only  for  a  virile  portion  of  the  debt  The 
judgment  having  been  rendered  as  prayed  for,  must  be  amended  in  this  re- 
spect. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  amended 
so  as  to  render  William  Burgess,  in  his  personal  capacity,  and  Mrs,  Elizabeth 
Burgess,  liable  each  for  one-half  thereof,  and  that  in  all  other  respects,  the 
said  judgment  be  affirmed ;  the  costs  of  this  appeal  to  be  borne  by  the  plain- 
tiffs and  appellees. 
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S.  Conner  r.  Administrator  and  Heirs  of  H.  L.  Conner. 

ne  legal  nsafract  spoken  of  in  Art.  6S8  of  the  Civil  Code  is  that  referred  to  In  Article!  289,  840  and 
941,  and  does  not  embrace  the  marital  portion;  as  usafkuctnary  the  surviTing  spouse  is  bound 
to  gire  seouritj  to  the  heirs  for  the  marital  portion. 

APPEAL  from  the  District  Court  of  the  parish  of  Tensas,  Farrar^  J. 
C.  £o9elitu  and  T.  P.  Farrar,  for  plaintiff  and  appellant     K  B,  Shaw, 
for  defendants. 

Merrick,  C.  J.  This  case  was  before  the  court  in  1855,  and  was  remanded 
for  further  proceedings.  See  10  An.  452.  A  final  judgment  having  again 
been  rendered,  which  i^*  unsa^factorj  to  the  plaintiff  she  prosecutes  this 
second  appeal. 

We  will  consider  the  questions  presented  by  her  counsel  in  their  order. 

L  It  is  contended,  that  the  sum  allowed  her  in  usufruct  ought  to  have  been 
$20,508  83i,  instead  of  $18,341  66  which  was  allowed  her  by  the  decree  of 
the  District  Judge.  The  decree  of  this  court  remanding  the  cause,  fixed  the 
estate  in  Louisiana  left  by  the  deceased  at  $135,000,  subject  to  a  reasonable 
deduction  for  the  value  of  the  slaves  added  thereto  and  improvements  made 
since  the  death  of  said  Henry  L,  Conner^  existing  at  the  adjudication  to  George 
R.  Marshall,  .  The  District  Judge  estimated  these  improvements  at  $25,000. 
In  this  we  think  he  has  fallen  into  an  error.  It  is  in  proof  that  the  additional 
slaves  enhanc(»d  the  value  of  the  place  $12,000.  The  testimony  does  not  enable 
us  to  estimate  the  additional  value  given  to  the  place  by  the  building  of  the 
new  gin  and  quarter  for  the  negroes.  It  is  shown  that  the  plaintiff  herself 
contributed  labor  towards  these  improvements,  and  as  they  were  doubtless 
paid  for  out  of  the  revenues  of  the  place  we  do  not  feel  ourselves  called  upon 
to  make  a  proximate  esthnate.  If  the  improvements  were  placed  on  the  pro- 
perty from  the  revenues  it  is  evident  that  plaintiff's  proportion  of  the  revenues, 
viz :  one-sixth  thereof,  have  contributed  to  form  the  capital,  upon  a  part  of 
which  she  is  subsequently  to  have  her  usufruct.  If  the  defendants  wished  for 
the  allowance  they  ought  to  have  introduced  certain  proof  of  the  value  of  such 
improvements,  and  not  to  have  left  the  same  to  conjecture.  We  are  of  the 
opinion,  that  the  judgment  of  the  lower  court  ought  to  be  amended  in  this  par- 
ticular, as  prayed  for,  and  that  she  should  be  allowed  $20,508  33^  in  usu- 
fruct 

II.  It  is  contended  on  the  part  of  the  appellant,  that  the  usufruct  of  the  one- 
sixth  is  a  legal  usufruct^  and,  therefore,  under  Art  553  C.  C,  the  plaintiff  is 
not  obliged  to  give  security  for  the  money  to  be  delivered  her.  In  the  French 
text  it  is  said  in  this  Article,  that  the  father  and  mother  having  the  legal  usu- 
fruct of  the  effects  of  their  children,  the  vendor  and  donor,  who  have  reserved 
the  usufruct,  are  not  obliged  to  give  this  security.  The  English  text  of  the 
Article  begins,  ^''Neither  the  father  nor  mother  having  the  legal  usufruct,"  &c. 
We  think  the  legal  usufruct  spoken  of  in  this  Article  (553  C.  C.)  is  that  refer- 
red to  in  Articles  239,  240  and  241  of  the  Civil  Code,  and  does  not  embrace  the 
marital  fourth.  See  2  An.,  43  ;  8  An.,  490  ;  Succession  of  Tassin,  12  An.,  885, 
and  Wood,  Widow  Neely^  v.  Administrator  ofStoJces,  ante  148. 
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CoirvMB  in.  Plaintiflf  complains  that  the  judgment  did  not  allow  her  interest  upon 

Coiriru.  the  amount  due  her  in  usufruct  and  that  she  ought  to  be  entitled  to  five  per 
cent  thereon  per  annum  from  the  judicial  demand.  The  property  was  sold  on 
the  fifth  day  of  February,  1858,  for  $135,050.  One-third  was  paid  in  cash. 
The  residue  was  payable  on  a  credit  of  one  and  two  years  with  eight  per  cent 
interest  after  maturity  until  paid.  The  second  account  filed  by  the  adminis- 
trator on  the  19th  day  of  March,  3858,  showed  a  balance  of  $7786  93  in  his 
hands,  which  was  increased  by  his  subsequent  account  The  heirs,  therefore, 
have  been  in  the  receipt  of  the  revenues  of  the  estate,  derived  from  the  install- 
ment in  cash,  since  the  5th  day  of  Feb.,  1853,  which  appears  to  have  gone  into 
their  hands.  They  ought  to  al^count  for  this  and  the  subsequent  installments 
of  the  price  as  fast  as  received,  or,  which  is  the  same  thing,  interest  at  five  per 
cent  on  one-sixth  of  the  entire  price,  from  the  5th  day  of  Feb.,  1854.  If  the 
widow  were  not  entitled  to  claim  the  revenues  of  the  thing  given  in  usufruct 
during  the  pendency  of  the  suit,  from  the  time  it  ought  to  be  delivered  her,  it 
would  be  an  inducement  to  the  heirs  to  protract  the  litigation  and  prevent  her 
as  long  as  possible  from  receiving  her  dues.  Were  it  shown  how  much  interest 
the  heirs  had  received  on  the  installments  of  the  price,  we  might  charge  them 
with  one-sixth  of  the  same  as  an  incident  of  the  usufruct  Not  having  this 
proof  before  us,  the  property  must  be  held  to  have  produced  five  per  cent 
revenue  per  annum  in  the  hands  of  the  heirs,  from  the  maturity  of  the 
respective  installments,  or  by  equation,  from  the  date  of  the  second  install- 
ment 

IV.  The  minor,  Louisa  R,  Conner^  was  represented  in  the  suit  by  a  curator 
nd  hoc  and  her  under-tutor,  and  it  is  proper  that  the  judgment  should  also  in- 
clude her  within  its  provisions. 

V.  The  plaintiff  complains  of  the  allowance  of  commissions  to  her  as  tutrix. 
We  are  of  the  opinion,  that  the  District  Judge  properly  confined  the  tutrix  to 
commissions  upon  $18,050,  as  this  is  the  only  amount  which  the  minors  appear 
to  have  received  from  the  administrator  and  which  was  subject  to  the  adminis- 
tration of  plaintiff.  It  is  clear  that  the  revenues  of  the  plantation  while  under 
the  management  of  the  administrator,  and  which  were  taken  by  him  to  pay 
debts,  were  not  subject  to  the  commissions  of  the  tutrix.  The  decree  allows 
her  all  that  she  is  entitled  to,  but  it  is  better  that  the  decree  should  specify  the 
exact  amount  due  by  each  heir. 

YI.  The  plaintiff  recovered  in  the  Probate  Court  of  the  State  of  Mississippif 
on  the  settlement  of  her  account  of  guardianship  of  Anna  F,  Conner^  deceased, 
contradictorily  with  the  defendants,  $1621  13  as  her  commissions  for  adminis- 
tering said  estate,  ^s  there  were  not  revenues  out  of  which  the  same  could 
be  allowed  in  Mississippi,  this  portion  of  the  decree  could  not  be  paid,  and  the 
plaintiff  sets  it  up  against  revenues  arising  in  Louisiana.  It  is  shown  that 
$13,050  were  invested  in  real  estate  in  Louisiana  from  the  revenues  of  the 
plantation.  The  deceased  minor  was  the  owner  of  one-fifth  of  this  sum.  Hence 
as  these  defendants  and  Louisa  i?.  Coiiner  inherited  the  whole  of  the  estate  of 
the  minor  in  Mississippi,  to  the  exclusion  of  the  mother,  the  judgment  ought 
to  be  enforced  in  Louisiana  against  Mrs.  BhJce^  Mrs,  Castello  and  the  minor 
Brichelly  for  their  virile  shares  of  the  same. 

As  to  the  remainder  due  by  Louisa  Ji.  Conner^  plaintiff  has  the  means  of 
settling  the  same  in  her  settlement  of  accounts  with  the  said  minor,  Louisa  R. 
Conner. 
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It  u,  therefore,  ordered,  adjudged  and  decreed  hy  the  court^  that  the  judg-        Coaxn 
ment  of  the  lower  court  be  avoided  and  reversed,  and  we  do  now  here  order,        Cohiiu. 
adjudge  and  decree,  that  the  plaintiff  be  allowed  ten  per  cent  on  the  sum  of 
$18,050,  as  commissions  as  tutrix,  to  be  paid  as  follows :  $809  98f  by  Mary 
S.  Blake,  the  like  sum,  viz:  $309  98}  by  R  W.  Briclcell  as  tutor  for  A,  F. 
C,  Brieiell,  uid  the  like  sum,  viz :  $809  98f  by  Eveline  B.  Castello,  and  that 
the  same  amount  be  charged  to  said  minor,  Louisa  B,  Conner,  in  the  hands  of 
her  tutrix,  and  the  residue,  viz:  $65  25,  to  be  borne  by  the  plaintiff;  and  it  is 
further  ordered,  that  the  marital  portion  of  the  plaintiff  in  the  succession  of 
Henry  L,  Conner,  deceased,  be  fixed  by  deducting  from  $185,050,  12,000  for 
the  enhanced  value  given  to  the  property  by  the  additional  negroes  and  im- 
provements thereon  since  the  decease  of  Henry  L.  Conner,  which  leaves 
$123,050,  of  which  Faid  plaintiff  is  entitled  to  receive  one-sixth  in  usufruct, 
viz:  the  usufruct  of  $20,508  88^ ;  and  it  is  further  ordered,  adjudged  and  de- 
creed, that  said  Mary  S.  Blaise,  B,  W.  Brichell  as  tutor  of  said  Anna  F,  C. 
BricheU,  and  Ejoeline  B.  Caetello,  and  said  minor  Mary  Louisa  Conner,  do 
each  contribute,  out  of  their  respective  portions  of  the  estate,  to  form  said  sum 
of  $20,508  88i,  the  sum  of  $4870  72},  making  the  sum  of  $19,482  90},  and 
that  plaintiff  be  charged  with  $1025  41}  thereof  in  her  own  favor ;  and  it  is 
farther  ordered,  that  said  heirs,  viz :  Mary  8,  Blake,  E,  W.  Briekell  as  tutor 
of  said  Anna  F.  C.  Briekell,  Eveline  B.  Castello  said  Mary  Louisa  Conner,  do 
each  pay  to  said  plaintiff  five  per  cent,  interest  upon  said  sum  of  $4870  72}, 
due  by  each  from  the  5th  day  of  Feb.,  1854,  until  this  decree  shall  become 
executory  and  carried  into  effect ;  and  it  is  further  ordered,  that  said  sums  of 
money,  upon  which  she  is  allowed  her  usufruct  by  this  decree,  be  delivered  to 
her  upon  her  executing  bond  with  security,  conditioned  according  to  law,  and 
in  the  event  she  shall  be  unable  to  give  &aid  bond  or  refuse  so  to  do,  it  is 
ordered,  that  said  sums  of  money  given  to  her  in  usufruct  be  loaned  at  eight 
per  cent  in  terest  upon  good  security,  the  interest  to  be  paid  her  annuall}'^ 
during  her  life,  the  duration  of  said  usufruct ;  and  it  is  further  ordered,  ad- 
judged and  decreed  by  the  court,  that  said  Mary  8.  Blake,  E  W.  Briekell  as 
tutor  to  said  Anna  F,  C  Briekell,  and  Eveline  B,   Castello,  do  each  pay  said 
plaintiff  the  sum  of  $405  28,  it  being  their  virile  shares  of  $1621  18,  allowed 
by  the  judgment  of  the  Probate  Court  of  Adams  County,  Mississippi,  in  the 
settlement  of  the  account  of  the  plaintiff,  as  tutrix  of  AnnaF,  Conner,  deceased, 
sud  plaintiff  having  the  means  of  settling  the  other  one-fourth  thereof  in  her 
settlement  with  her  ward,  Mary  Louisa  Conner;  and  it  is  further  ordered,  that 
said  defendants  and  appellees  pay  the  costs  of  the  appeal. 
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p^  ^  Elizabeth  Dixon,  Administratrix,  v.  Mary  E.  Lyons,  Tutrix. 

An  Mcoiint  cannot  be  coniidered  an  "  open  account,"  and  at  Buch  prescribed  bj  tliree  jeara,  under 
section  2  of  the  Act  of  March  6th,  1852,  where  it  was  signed  and  rendered  bj  Uie  debtor,  with  a 
sUtement  in  detail  of  ito  debtor  and  creditor  items. 

APPEAL  from  tho  District  Court  of  East  Feliciana,  Ratliff,  J. 
Bowman  A  Detee^  for  plaintiff  and  appellant    J.  B.  Smith,  for  defend- 
ant 

Spofford,  J.  The  plaintiff  sued  for  the  balance  due  her  by  Z.  S,  Lyani^ 
according  to  an  account  rendered  and  signed  by  himself. 

This  account  was  stated  and  signed  by  Lyons  on  the  8d  May,  1850.  The 
answer  in  this  case  was  filed  on  the  12th  April,  1856. 

The  prescription  of  one  and  three  years  was  pleaded  by  the  defendant,  and 
is  the  only  defence  relied  upon,  the  first  answer  haying  been  withdrawn.  The 
jury  rendered  a  verdict  '*for  the  defendant  upon  the  plea  of  prescription.** 

From  a  judgment  pursuant  to  this  verdict  the  plaintiff  has  appealed.  If 
there  was  error  in  sustaining  the  plea  of  prescription  it  is  apparent  upon  the 
record. 

By  the  Act  of  March  5th,  1852,  (p.  90,)  **  relative  to  prescription,**  it  was 
declared  (sec  1)  *^that  the  accounts  of  retailers  of  provisions  and  liquors,  and 
the  accounts  of  all  merchants,  whether  selling  by  wholesale  or  retail,  within 
this  State,  shall  be  prescribed  by  the  lapse  of  three  years,  from  the  time  the 
articles  charged  shall  have  been  furnished  to  the  purchaser ;  Provided,  the 
above  shall  not  apply  to  retail  vendors  of  ardent  spirits  in  less  quantities  than 
one  quart 

Sec  2.  That  the  prescription  of  all  other  open  aecounte,  the  prescription  of 
which  is  ten  years  under  existing  lawe^  shall  be  prescribed  by  three  yearsJ*^ 

The  English  text  of  this  statute  governs.  State  v.  Bllis,  12  An.,  392.  The 
only  question  then  is,  can  the  account  sued  upon  be  considered  as  an  '*  open 
account  ?  **  Clearly  it  cannot  It  was  not  only  stated  in  detail  in  all  its  debtor 
and  creditor  items,  but  signed  and  rendered  by  the  party  whose  representative 
is  now  sued,  to  the  party  suing. 

The  Code  itself,  under  the  heads  of  the  prescription  of  one  and  of  three  years, 
provided  that  prescriptions  there  enumerated  ceased  to  run,  from  the  time 
there  has  been  an  account  &cknowlQdged—(compte  arrete.)  C.  C,  8500, 
8603. 

There  is  an  obvious  clerical  error  in  the  addition  of  the  items  on  the  credit 
side. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  avoided 
and  reversed ;  and  it  is  now  ordered  and  decreed,  that  there  be  judgment  in 
favor  of  the  plaintiff  against  the  defendant  for  the  sum  of  three  hundred  and 
four  dollars  and  fifty-four  cents,  with  five  per  cent  interest  thereon  from 
judicial  demand  until  paid,  and  the  costs  of  suit  in  both  courts. 

Mebbick,  C.  J.,  recused  himselC 
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D.  C.  Hardee  v.  0.  T.  Dunn  et  als. 

1  Sheriff  and  hli  laretles  are  Uable  for  monej  collected  by  the  Sheriff  on  a  twelve  months'  bond 

vUch  he  had  taken  for  good*  aold  by  him  officially. 
RrctcrlpUon  commences  to  run  only  from  the  time  when  the  right  of  action  accrued. 
Tke  burden  of  proof  is  upon  the  Sheriff  and  his  sureties  to  show  what  the  former  has  done  with 

money  that  he  has  collected  in  his  official  capacity. 

APPEAL  from  the  District  Court  of  the  parish  of  East  Feliciana,  Ratliff,  J. 
Muse  A  Hardee^  for  plaintiff.     Bowman  &  Delee,  for  defendant  and  ap- 
pellant 

SporroRD,  J.  This  is  a  suit  against  a  Sheriff  and  his  sureties  for  money 
collected  in  his  official  capacity,  which  he  has  failed  to  account  for. 

It  is  contended  by  the  defendants,  who  have  appealed,  that  because  the 
money  was  collected  on  bonds  and  not  under  executions,  it  was  not  received 
by  the  Sheriff  officially.  * 

By  an  order  of  court,  there  was  a  sale  of  goods  under  seizure  upon  a  credit 
of  twelve  months;  there  being  several  conflicting  claimants  who  asserted  a 
privilege  upon  the  property,  the  twelve  months*  bonds  were  taken,  payable  to 
A.  /.  LaWy  Sheriff,  or  order.  As  the  officer  of  court,  charged  with  the  receipt 
of  the  fund  in  controversy,  he,  through  his  deputy,  collected  the  bonds  at,  or 
shortly  after,  their  maturity. 

It  is  difficult  to  conceive  how  he  could  have  incurred  a  liability  more  strictly 
official  in  its  character,  faithfully  to  keep  and  to  pay  over  money  to  the  party 
who  should  ultimately  be  decreed  to  receive  it 

It  is  urged,  that  some  of  the  smaller  bonds  are  not  shown  to  have  been  col- 
lected during  the  official  term  for  which  the  present  sureties  were  liable.  We 
think  it  results  with  sufficient  clearness  from  a  computation  of  the  interest 
upon  those  bonds  which  are  receipted  without  date,  that  the  moneys  were  col- 
lected during  the  term  for  which  the  sureties  in  this  case  guarantied  the  fidelity 
of  the  Sheriff 

The  prescription  of  two  years  is  pleaded.  The  plea  is  untenable.  This  suit 
was  commenced  within  four  months  after  the  plaintiff  was  appointed  receiver, 
which  appointment  alone  gave  him  competence  to  sue.  Before  that  appoint- 
ment, the  pendency  of  oppositions  that  were  undecided,  rendered  it  impossible 
for  any  one  to  claim  the  money,  or  to  sue  the  Sheriff  for  having  appropriated 
it  to  his  own  use.  Prescription  commences  to  run  only  from  the  moment  a 
right  of  action  accrues. 

It  is  said,  that  after  the  Sheriff  collected  these  moneys,  and  before  he  was 
required  to  pay  them  over  to  any  one,  he  was  reelected  and  gave  a  new  bond ; 
and  that  it  must  be  presumed  that  he  then  handed  over  the  money  to  his  suc- 
cessor, that  is  to  himself,  which  released  his  sureties  on  the  first  bond,  and 
that,  thus,  if  any  liability  was  incurred,  the  remedy  of  the  plaintiff  is  against 
the  sureties  on  the  second  bond. 

There  is  no  force  in  such  a  defence.     The  money  has  been  traced  into  the 
hands  of  A.  J.  Law,  as  Sheriff,  during  the  time  in  which  these  sureties  bound 
themselves  to  respond  for  him ;  when  demanded,  the  money  was  not  forth- 
coming.    It  was  for  the  sureties,  who  seek  to  relieve  themselves  from  their 
21 
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HiRDKB       prima  facia  liability  for  this  default,  to  show  what  Law  did  with  the  money 
DcxM.         It  was  not  for  the  plaintiff  to  show  that  he  misapplied  the  funds  during  his 
first  term,  but  for  him  and  his  sureties  to  show  that  he  did  not  so  misapply  it 
then,  but  faithfully  kept  it,  subject  to  the  order  of  the  court,  during  that  term. 
They  have  made  no  such  showing. 
Judgment  affirmed. 
Meukick,  C.  J.,  recused  himself. 


Crry  of  New  Orleans  v.  City  op  Baltimore. — The  American  Colo- 
nization Society  and  The  Society  for  the  Relief  of  Destitcte 
Orphan  Boys,  Appellants. 

The  clause  in  the  will  of  John  McDon^ogh^  prohibiting  the  diyfaion  of  the  estate  between  the  cities 

of  New  Orleans  and  Baltimore,  held  to  be  a  condition  contrarj  to  law  and  to  be  repated  as  not 

written.  » 

A  testator  can  order  that  the  eflSecta  given  or  bequeathed  by  him  shall  not  be  divided  for  a  certain 

time,  which  cannot  exceed  five  years.    C.  G.  1228. 
The  personal  charge  by  the  will  on  the  cities  to  pay  over  to  the  American  Colonisation  Society  and 

the  Society  for  the  relief  of  Destitute  Orphan  Boys,  a  certain  proportion  of  the  revenaea  of  the 

property  bequeathed,  did  not  create  a  mortgage  or  real  right  in  favor  of  the  societies  on  the 

property. 
The  bequests  in  favor  of  the  societies  are  quoH  usufhicts,  and  as  such,  they  can  only  last  thirty 

years.    C.  C.  607. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
/.  /.  Michel  &  Randell  Munt,  for  the  City  of  New  Orleans.     Clarh  A 
Bayne^  for  the  American  Colonization  Society  ;  Duncan  &  Mc  Connelly  for  the 
Orphan  Boys'  Asylum,  appellants. 

Spofford,  J.  The  right  of  either  the  City  of  New  Orleans  or  the  City  of 
Baltimore  to  demand  a  partition  of  the  property  bequeathed  to  them  as  testa- 
mentary heirs  of  John  MeDonogh  under  universal  title,  after  the  lapse  of  five 
years  from  his  death,  cannot  be  seriously  questioned.  C.  C.  1222,  1223,  1506 ; 
8  Annual,  249 ;  16  How.  412. 

Several  Articles  of  the  Civil  Code  must  he  expunged  before  the  Society  for 
the  Relief  of  Orphan  Boys  can  be  heard  to  object  to  a  partition  between  the 
two  cities  in  this  case. 

The  cities  having  acquiesced  in  that  portion  of  the  judgment  which  assesses 
the  present  value  of  the  "  annuities  "  to  the  Orphan  Boys'  Society  and  the  Colo- 
nization Society,  the  only  question  of  substance  left  for  us,  so  far  as  these 
societies  are  concerned,  is,  has  the  present  value  of  these  ^'  annuities "  been 
appraised  too  low. 

The  questions  of  form  raised  by  the  Colonization  Society  are  untenable.  The 
cities  alone  are  entitled  to  agitate  those  questions ;  for,  the  property  partitioned 
is  theirs.  No  part  of  McDonogK%  estate  existing  at  the  time  of  his  death  was 
bequeathed  to  either  of  the  societies  who  complain  of  the  judgment ;  nor  was 
even  an  absolute  legacy  of  money  left  to  them.  A  personal  charge  was  imposed 
upon  the  cities  to  pay  over  to  the  appellants  a  certain  proportion  of  the  varia- 
ble future  revenues  of  property  bequeathed  to  the  cities  alone.  This  created 
no  mortgage  or  renl  right  in  favor  of  the  societies  on  the  property  of  the  cities. 
Proudhon,  1  D'Usufruit,  p.  66. 
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As  it  is  out  of  the  power  of  the  societies  to  prevent  a  partition,  and  as  they    Nkw  Orlbahs 
have  no  right  in  the  property  itself  to  he  partitioned,  they  cannot  complain  of     Baltimore. 
the  mode  or  form  in  which  that  partition  has  been  made. 

Reverting  then  to  the  only  question  of  substance,  so  &r  as  these  societies 
are  concerned,  we  are  of  the  opinion  that,  under  no  aspect  of  the  case,  has  the 
present  value  of  the  so-called  annuities  been  fixed  too  low. 

If  the  continuance  of  those  annuities  were,  as  the  Orphan  Boys'  Society  seems 
to  contend,  inseparably  bound  up  with  the  testator's  command  that  his  estate 
be  held  forever  in  indivision,  the  logical  result  would  be  that  the  annuities  must 
tkW  with  this  illegal  condition.  The  prohibition  to  divide  the  estate  afler  five 
years  fix)m  the  death  of  the  testator  being  reputed  as  not  written,  all  the  clauses 
whose  vitality  depends  upon  that  prohibition  would  have  to  be  reputed  as  not 
written  also. 

Under  that  view  of  the  case,  the  societies  have  obtained  far  greater  sums 
than  they  were  entitled  to  by  strict  law,  and,  instead  of  being  aggrieved,  are 
under  obligations  to  the  cities  for  their  liberality  in  acquiescing  in  the  judg- 
ment 

But  we  do  not  find  it  necessary  to  decide  that  point,  or  to  hold  .that  the 
claims  of  these  societies  upon  the  cities  cease  with  the  partition.  For,  upon  a 
careful  examination  of  the  provisions  of  our  Code,  we  have  come  to  the  con- 
clusion that  the  Legislature  has  so  far  assimilated  bequests  of  this  character  to 
usufi^ucte,  as  to  limit  their  duration  to  thirty  years  from  the  testator's  death. 
Under  the  title  of  usufructs,  in  the  section  which  treats  of  their  expiration, 
are  the  following  Articles : 

Art  601.  "The  right  of  the  usufruct  expires  at  the  death  of  the  usu- 
fructuary." 

Art.  602.  "  The  legacy  made  to  any  one,  of  the  revenues  of  a  property,  is 
a  kind  of  usufruct,  which  also  ceases  and  becomes  extinguished  by  the  death 
of  the  legatee,  if  the  contrary  has  not  been  expressly  stipulated.  It  is  the  same 
with  all  annual  legacies,  as  pensions  of  alimony  and  the  like." 

Art.  607.  "  The  usufruct  which  is  granted  to  corporations,  congregations 
or  other  conapanies,  which  are  deemed  perpetual,  lasts  only  thirty  years." 

It  seems  to  us  that  the  intention  was,  not  to  make  such  bequests  as  these 
** annuities,*'  usufructs  in  reality,  for  there  is  no  transfer  of  possession  to  the 
usufructuary,  but  to  make  them  qu{ui  usufructs,  only  for  the  purpose  of  limit- 
ing their  duration,  and  that  by  Article  607  the  extreme  limit  to  the  bequests 
before  us  is  thirty  years.     And  so  the  District  Judge  held. 

The  revenues  seem  to  have  been  appraised  at  a  liberal  figure.  The  manner 
of  estimating  the  present  value  of  the  ^*  annuities"  by  a  calculation  of  interest 
at  the  rate  of  eight  per  cent,  seems  to  be  eminently  just  and  equitable,  in  the 
absence  of  any  positive  provision  of  law  as  to  the  mode  of  making  the  calcu- 
lation. 

The  statutory  provisions  upon  the  subject  of  the  rente  foncUre  and  consti- 
tuted annuities  do  not  appear  to  a  majority  of  the  court  to  be  applicable  to  a 
case  of  this  kind. 

We  are,  therefore,  of  the  opinion,  that  the  societies  which  have  appealed  are 
in  no  wise  aggrieved  by  the  judgment 

The  City  of  Baltimore  is  an  appellant  as  to  one  question  only ;  and  that  is, 
whether  in  the  partition,  as  between  New  Orleans  and  Baltimore,  the  latter 
city  has  any  claim  upon  the  former  by  reason  of  the  disparity  between  the 
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NbwObliaxs    legacies  attempted  to  be  created  by  the  testator  for  the  establishment  of 

Baltimore,      a  school  farm  in  Baltimore  and  an  asylum  for  the  poor  in  New  Orleans,  an 

annuity  of  one-eighth  part  of  the  entire  revenues  having  been  given  for  the 

former  purpose  until  it  should  amount  to  $8,000,000,  and  a  similar  annuity  for 

the  latter  until  it  should  amount  to  $600,000. 

If  these  bequests  do  not  fall  with  the  illegal  injunction  to  keep  the  property 
in  perpetual  indivision,  they  must,  at  farthest,  terminate  at  the  expiration  of 
thirty  years,  considered  as  charges  upon  one  city  in  favor  of  the  other.  And, 
as  neither  of  the  sums  proposed  could  be  paid  within  that  period  out  of  one- 
eighth  of  the  revenues,  the  question  raised  by  the  City  of  Baltimore  becomes 
of  no  practical  importance. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed  finom  be 
affirmed  with  costs. 

Merrick,  C.  J.  The  opinion  which  I  am  about  to  read,  was  prepared  previ- 
ously to  that  adopted  by  my  colleagues.  This  remark  will  account  for  the 
extended  manner  in  which  the  questions  at  issue  have  been  treated  in  our 
opinion,  merely  concurring. 

This  is  a  suit  brought  by  the  plaintiff  for  the  partition  of  the  property  be- 
longing to  the  succession  of  John  McDonogh^  deceased. 

It  is  alleged  in  the  petition  by  the  City  of  New  Orleans,  that  John  MeDo- 
nogh  died  in  October,  1850  ;  that  after  a  few  special  legacies,  he  bequeathed 
"  all  the  rest,  residue  and  remainder  of  his  estate,  real  and  personal,"  unto  the 
Cities  of  New  Orleans  and  Baltimore,  in  equal  proportions  of  one-half  to  eadi 
of  said  cities,  subject  to  the  payment  of  the  following,  among  other  annuities, 
to  be  paid  out  of  the  rents  of  the  estate,  viz,  one-eighth  of  the  net  yearly  reve. 
nue  of  rents  of  the  estate  during  forty  years,  to  the  American  Colonization 
Society  for  colonizing  free  people  of  color  of  the  United  States ;  and  the  one- 
eighth  part  of  the  yearly  revenue  of  the  rents  of  the  estate,  to  the  Society  for 
the  Relief  of  Destitute  Orphan  Boys  of  New  Orleans,  until  it  shall  amount  to 
$400,000 ;  that  the  executors  of  the  will  have  been  discharged  from  their 
trusts,  and  that  the  Cities  of  New  Orleans  and  Baltimore  ore  now  in  the  pos. 
session  of  the  property  which  he  bequeathed  them,  which  exceeds  $2,500,000 ; 
that  the  good  administration  of  the  estate  and  the  interests  of  the  parties  re- 
quire that  this  property,  held  in  common  by  said  cities,  should  be  divided,  and 
that  petitioner  has  a  right  to  demand  the  same,  and  that  it  is  important  that 
the  claims  of  the  American  Colonization  Society  and  the  Society  for  the  Re- 
lief of  Destitute  Orphan  Boys,  should  be  ascertained  and  adjusted. 

The  City  of  New  Orleans  concludes  its  petition,  by  praying  that  the  said 
societies  should  be  made  parties  to  the  suit,  and  cited  to  present  their  respec- 
tive claims  under  the  will,  and  that  the  court  should  adjudge  and  determine 
upon  said  claims,  and  order  and  decree  a  partition  of  the  estate  to  be  made, 
&c. 

The  City  of  Baltimore,  in  its  answer  to  the  petition,  puts  at  issue  the  right 
of  the  City  of  New  Orleans  to  demand  a  partition  under  the  wiU,  and  then 
claims,  that  if  the  court  should  be  of  the  opinion  that  the  action  can  be  main- 
tained, that  it  is  entitled,  according  to  the  will,  to  one  million  of  dollars,  which 
is  to  be  paid  and  deducted  out  of  said  estate,  before  the  residue  be  equally  di- 
vided. 

The  Society  for  the  Relief  of  Destitute  Orphan  Boys,  excepts  to  the  action, 
because,  as  it  alleges,  that  it  appears  fVom  the  will  that  the  property  referred 
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to  in  plaintiff's  petition,  was  bequeathed  to  plaintiff  and  the  City  of  Baltimore  >>*  Oiuam 
for  the  express  uses,  purposes  and  charities  in  said  will  fully  detailed,  and  BiLTwoaR. 
that  among  the  same,  the  cities  were  charged  and  commanded  to  pay  to  this 
defendant  one^ighth  of  the  revenues  arising  from  said  estate,  payable  every 
six,  and,  at  farthest,  every  twelve  months,  until  the  whole  sum  of  the  payments 
thus  made  to  this  defendant,  should  amount  to  the  sum  of  $400,000,  exclu- 
sive of  any  interest  which  might  accrue  thereon ;  that  under  said  will,  the 
cities  were  bound  to  pay  to  this  defendant  in  manner  and  form  directed  by 
Slid  will,  the  aforesaid  sum,  as  a  condition  under  which  the  bequest  to  the  cities 
WIS  made. 

This  defendant  further  pleaded,  in  support  of  its  exception,  that  said  cities 
have  not  paid  to  this  defendant  the  particular  legacy  bequeathed  unto  them, 
and  that,  therefore,  they  cannot  divide  the  estate,  but  are  bound  to  hold  and 
administer  the  same  until  the  same  shall  be  paid. 

The  Colonization  Society  answered,  that  it  was  true  that  John  McDonogh^ 
by  his  will,  left  his  estate  to  said  cities  as  universal  legatee,  or  under  an  uni- 
venal  title,  and  this  respondent  $25,000  per  annum  for  forty  years,  provided 
the  eighth  of  the  revenues  of  the  estate  should  equal  that  sum  ;  that  the  will 
gave  seizin  to  said  cities ;  that  they  have  entered  into  possession  of  the  same, 
and  received  its  annual  revenues ;  that  respondents  have  accepted  the  legacy 
to  them  bequeathed,  and  are  desirous  of  receiving  the  amounts  thereof,  as  the 
same  becomes  due ;  that  hitherto  they  have  received  nothing,  though  the  net  an- 
nual revenues  have  amounted  to  $25,000  each  year  since  the  death  of  said  tes- 
tator ;  that  the  same  will  continue  to  amount  to  said  sum  for  the  remainder  of 
said  forty  years,  by  management  in  the  terms  of  the  will ;  that  respondent 
denies  the  necessity  or  lawfulness  of  a  partition,  but  should  the  same  be  de- 
creed, then  respondent  demands  that  its  claim  to  said  legacy  should  be  estimated 
at  its  present  value  and  paid  out  of  the  mass  of  the  estate,  and  that  the  said 
dties  should  account  to  them,  for  the  annuities  already  duo  and  payable. 

The  District  Court  ordered  a  partition  to  be  made  in  kind  between  the  Cities 
of  New  Orleans  and  Baltimore,  as  far  as  practicable;  that  the  experts  appointed 
to  make  the  partition,  also,  report  the  present  value  of  the  annuity  bequeathed 
to  the  American  Colonization  Society  and  report  the  amount  thereof,  together 
with  the  principles  upon  which  they  adjust  the  same,  and  report  upon  a  proper 
provision  for  settling  or  paying  the  same,  subject  to  the  order  of  the  court ; 
and  that,  in  the  same  manner,  they  report  the  present  cash  value  of  the  lega- 
cy in  iavor  of  said  Society  for  the  Relief  of  Destitute  Orphan  Boys ;  and  that 
all  the  rights  of  said  legatees  under  the  will  be  reserved  for  further  adjudicar 
tion  in  case  of  necessity. 

Under  this  order,  the  experts  proceeded  to  make  partition  of  the  principal 
part  of  the  real  estate  belonging  to  the  succession,  amounting  to  one  million 
four  hundred  and  eight  thousand  eight  hundred  and  eighty  dollars.  They  al- 
lotted property  in  value,  $704,440,  to  each  city. 

They  reported  the  present  value  of  the  legacies  to  the  American  Colonization 
Society,  and  the  Society  for  the  Relief  of  Destitute  Orphan  Boys,  at  $84,280  27, 
each  on  the  basis  of  eight  per  cent  compound  interest  The  report  of  the  ex- 
perts making  a  partition,  was  homologated,  and  the  present  value  of  the  two 
legacies  as  reported  by  them,  was  also  adopted,  and  the  court  decreed,  that  on 
the  pajrment  of  said  sum  of  $84,280  27,  to  each  of  said  societies,  said  annu- 
ities or  legacies  be  extinguished.     The  claim  of  the  City  of  Baltimore  against 
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Niw  OsLVAn    the  City  of  New  Orleans  to  establish  a  fa/rm  school  was  rejected,  and  in  like 
BALTmoBs.      manner  the  claim  of  New  Orleans  against  the  City  of  Baltimore  to  establish 
an  asylum  for  the  poor  of  New  Orleans,  was  also  rejected. 

The  American  Colonization  Society  and  the  Society  for  the  Relief  of  Desti- 
tute Orphan  Boys  appealed.  By  consent  of  parties,  the  City  of  Baltimore  also 
appears  before  us  as  appellant  in  relation  to  all  moneyed  claims  between  the 
two  cities. 

The  plaintiff's  counsel  submit  the  following  propositions  for  the  considera- 
tion of  this  court,  viz,  Ist.  **  That  the  City  of  New  Orleans  has  the  right  to 
demand  a  partition  of  the  McDanogh  estate  between  the  City  of  New  OrleaDs 
and  the  City  of  Baltimore;  and  that  the  division  reported  by  the  experts,  ap- 
proved by  both  cities  and  sanctioned  by  the  judgment  of  the  District  Court)  is 
just  and  equal/' 

2d.  ^'That  the  legacies  to  the  Colonization  Society  and  to  the  Society  for 
the  Relief  of  Destitute  Orphan  Boys,  is  based  upon  the  indivisibility  of  the  es- 
tate and  the  scheme  of  administration  projected  by  John  McDtmogh  in  his 
will,  and  that  they  cease  to  be  binding  on  the  division  of  the  estate.''    And, 

3d.  **  That  if  the  validity  of  the  legacies  be  not  destroyed  by  the  partition 
of  the  estate,  the  legacies  must  be  considered  a  kind  of  usufruct,  lasting  only 
thirty  years  from  McDonogKa  death,  and  of  the  value  at  this  time  of  $84,230  27 
each,  and  that  the  cities  are  willing  that  a  judgment  be  rendered  in  favor  of  the 
societies  for  that  amount,  in  payment  and  extinguishment  of  the  legacies,  with- 
out regard  to  the  legal  effect  of  a  partition  on  their  validity." 

The  American  Colonization  Society  sets  forth  in  the  brief  some  objections  to 
the  form  of  the  proceedings  in  partition,  but  in  the  main  that  society  and  the 
Society  for  the  Relief  of  Destitute  Orphan  Boys,  controvert  the  foregoing  pro- 
positions, and  by  considering  them  we  shall  dispose  of  the  whole  case  except 
those  questions  between  the  two  cities. 

I.  Has  the  City  of  New  Orleans  the  right  to  provoke  a  partition  ? 

The  discussions  which  have  arisen  upon  this  will  in  two  former  cases,  and 
the  opinions  of  this  court  already  pronounced  upon  other  questions  growing 
out  of  the  same  and  incidentally  reflecting  on  the  question  before  us,  as  well 
as  the  luminous  and  learned  arguments  of  the  counsel  who  have  argued  this 
case,  have  freed  the  solution  of  the  present  question  from  all  difficulty.  See 
the  case  in  8th  An.  p.  174,  and  the  case  of  the  Society  for  the  Relief  of  De»- 
titute  Orphan  Boys  v.  The  Cities  of  New  Orleans  and  Baltimore^  12  An.  62. 

In  both  of  these  cases,  the  right  of  the  cities  to  make  a  partition  of  the 
property  bequeathed  to  them,  was  strongly  intimated,  although,  as  just  observed, 
the  court  was  not  directly  charged  with  the  decision  of  the  question. 

In  the  8th  Annual,  Mr.  Chief  Justice  Eustis,  speaking  for  himself  and  Mr. 
Justice  Dunbar,  said :  '*  There  is  one  mode  or  condition,  and  it  is  that  on 
which  the  District  Judge  has  decided  the  case,  the  utter  impossibility  of  com- 
pliance with  which  cannot  be  contested.  It  is  that  prohibiting  the  partition 
of  the  lands  bequeathed  to  the  Cities  of  New  Orleans  and  Baltimore,  and  re- 
quiring their  joint  ownership  to  continue  forever." 

This  was  doubtless  said  in  view  of  the  positive  provisions  of  the  Civil  Code 
on  this  subject.  They  are  as  follows :  **  Art.  1215.  No  one  can  be  compelled 
to  hold  property  with  another,  unless  the  contrary  has  been  agreed  upon ; 
any  one  has  a  right  to  demand  a  division  of  a  thing  held  in  common  by  the 
action  of  partition.'' 
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**  Art  1220.     It  cannot  be  stipulated  that  there  never  shall  be  a  partition  of   ^^  0»liak» 
a  succession  or  a  thing  held  in  common.     Such  stipulation  w^ould  be  null  and      Baltiiiou. 
of  no  cflfect" 

"Art  1221.  Nevertheless  the  co-heirs  can  agree  that  there  shall  not  be  a 
)MLrtition  of  the  effects  of  a  succession  for  a  certain  limited  time,  and  such  an 
agreement  will  be  valid ;  but  it  will  be  assimilated  in  this  case  to  a  contract 
of  partnership  between  the  heirs  and  subject  to  the  same  rules." 

"Art  1222.  A  donor  or  testator  cannot  order  that  the  effects  given  or 
bequeathed  by  him  to  two  or  more  persons  in  common  shall  never  be  divided, 
and  such  a  prohibition  would  be  considered  as  if  it  were  not  made." 

"  Art.  1223.  But  a  donor  or  testator  can  order  that  the  effects  given  or  be- 
queathed by  him,  be  not  divided  for  a  certain  time,  or  until  the  happening  of 
a  certain  condition. 

But  if  the  time  fixed  exceed  five  years,  or  if  the  condition  do  not  happen 
within  that  term  from  the  day  of  the  donation,  or  of  the  opening  of  the  suc- 
cession, the  Judge,  at  the  expiration  of  this  term  of  five  years,  may  order  the 
partition,  if  it  is  proved  to  him  that  the  co-heirs  cannot  agree  among  them- 
selves or  differ  as  to  the  administration  of  the  common  effects." 

These  Articles  of  the  Civil  Code  seem  to  bear  directly  upon  the  question 
before  us,  and  must  be  held  decisive  unless  there  are  some  other  provisions  of 
law  which  control  or  are  exceptional  to  them. 

The  American  Colonization  Society,  in  assuming  that  it  is  an  heir  recog- 
nized by  being  made  a  party  to  the  suit  (C.  C.  1252),  or  that,  as  asufructuary, 
it  is  entitled  to  possession  of  a  portion  of  the  property  in  the  partition  (C.  C. 
1282),  opposes  nothing  to  the  right  of  the  parties  to  demand  a  partition.  The 
objections  are  to  the  mode  in  which  it  is  effected. 

The  Society  for  the  Relief  of  Destitute  Orphan  Boys,  without  citing  any 
statutory  provisions  exceptional  to  the  Articles  of  the  Code  cited,  rely  (if  I 
rightly  apprehend  its  counsel)  upon  the  following  argument,  viz : 

That  the  destination  given  by  McDonogh  to  the  legacies  to  the  cities  for  the 
benefit  of  the  Society  for  the  Relief  of  the  Destitute  Orphan  Boys,  has  been 
declared  to  be  valid  and  within  the  range  of  the  powers  and  duties  of  its  pub- 
lic authorities  ;  that  this  destination  is  a  part  of  the  deed  of  conveyance,  and, 
being  lawful,  the  cities  have  no  right  in  law  to  disregard  or  disobey ;  that  the 
cities  have  accepted  the  donation  cum  mere  and  are  bound  to  execute  it ;  that 
the  legacy  never  would  have  been  made  to  the  cities,  except  on  the  supposi- 
tion that  the  distinction  would  be  observed,  and  that  now  the  cities  cannot 
change  the  estate  into  a  different  form  from  that  in  which  it  was  left  them, 
and  that  the  legacy  is  satisfactorily  invested  at  the  present  moment  and  defen- 
dant cannot  be  deprived  of  this  advantage. 

Before  considering  these  objections  we  will  observe,  that  these  societies  are 
in  a  position  in  which  they  cannot  be  heard  to  urge  that  the  two  cities  have 
forfeited  any  of  their  rights  by  the  non-fulfillment  of  the  conditions  upon  which 
the  legacies  were  granted  them,  because  such  forfeiture  would  be  fatal  to  the 
pretensions  of  the  societies  whose  rights  can  be  enforced  only  by  maintaining 
the  legacies  to  the  cities  in  their  integrity.  C.  C.  1703,  1646  ;  Girod'a  lega- 
tees \.  CromnaHy  11  An.  497. 

The  Society  for  the  Relief  of  Destitute  Orphan  Boys  must  have  under  the 
will: 

1st  The  gtifm  ?M?//rwrf  alleged  by  plaintiff;  or, 
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Hbw  OsLiAm        2d.  A  right  to  an  annuity  as  contended  for  by  the  defendant ;  or, 
Baltimmb.         8d.  Some  other  right  either  to  and  in  the  property  bequeathed  by  McDonog\ 
or  to  claim  the  revenues  personally  of  the  executors  or  universal  legatees. 

If  it  is  the  qu€ui  usufruct  or  even  an  absolute  usufruct  of  one-eighth  of  the 
estate,  it  is  no  defence  to  the  action  of  partition. 

If  it  is  an  annuity  or  other  personal  charge,  it  is  evident  tliat  the  society  can 
have  no  right  to  interfere  to  prevent  a  partition,  for  then  their  remedy  would 
be  a  personal  action  against  the  executors  or  universal  legatees  for  the  annuity, 
as  it  should  fall  due.  If  the  societies  have  some  other  right  in  the  property 
bequeathed,  the  jura  in  r«,  then  the  partition  cannot  prejudice  them,  because 
their  rights  will  follow  the  property  into  whose  hands  soever  it  may  come,  and 
the  one-eighth  of  the  rents  can  be  exacted  of  such  possessors.  The  mere  in- 
convenience to  the  societies  of  collecting  the  revenues  of  two  or  more  persons 
separately,  instead  of  two  jointly,  is  no  sufficient  answer  to  the  action  of  par- 
tition. The  five  years  from  the  death  of  the  testator,  having  sometime  since 
expired,  we  have  no  hesitation  in  saying  that  the  action  of  partition  must  be 
maintained. 

II.  The  second  proposition  of  the  plaintiff  is,  that  the  legacies  to  the  two 
societies  are  based  upon  the  indivisibility  of  the  estate  and  the  scheme  of  ad- 
ministration projected  by  John  McDonogh  in  his  will,  and  that  they  cesse  to 
be  binding  on  the  division  of  the  estate.  I  do  not  think  this  consequence  fol- 
lows, whether  we  consider  the  legacy  a  qu€Lsi  usufruet  as  contended  for  by  the 
plaintiff,  or  as  an  annuity  as  maintained  by  the  counsel  for  the  Society  for  the 
Relief  of  Destitute  Orphan  Boys. 

If  it  be  a  quasi  usufruct,  the  view  the  most  favorable  to  the  plaintiff  on  this 
point,  it  cannot  place  the  cities  in  a  better  condition  than  that  of  mortgagors. 
A  mortgage  is  indivisible  ;  still  it  does  not  prevent  the  children  of  the  deceased 
mortgagor  from  making  a  partition  of  his  estate.  The  mortgagee  can  sell 
any  portion  of  the  mortgaged  property  in  the  hands  of  any  of  his  heirs,  to 
pay  his  entire  debt,  nevertheless  it  does  not  prevent  the  debt  itself 
from  becoming  divisible  among  the  heirs  of  the  mortgagor,  each  for  his  virile 
part.  So  here,  by  accepting  the  legacies  to  them,  the  two  cities  bound  them- 
selves to  pay  the  charges  upon  the  legacies  in  favor  of  the  societies  so  far  as 
the  same  can  be  considered  valid  and  legal.  G.  C.  1606,  1608.  1751.  The 
partition  of  the  property  between  themselves  cannot  relieve  them  from  this 
obligation,  and  perhaps  the  societies  have  also  a  mortgage  upon  the  real  estate 
to  enforce  it  under  Article  1626  of  the  Civil  Code. 

This  Article  is  in  these  words,  viz :  "  The  heirs  of  the  testator  or  the  deb- 
tors of  a  legacy  shall  be  personally  bound  to  discharge  it,  each  in  proportion 
to  the  part  that  falls  to  him  in  the  succession." 

**  They  shall  be  bound  by  mortgage  for  the  whole,  to  the  amount  of  the 
value  of  the  immovable  property  of  the  succession  witheld  by  them." 

If  the  heirs  or  universal  legatees  are  personally  bound,  as  it  appears  from 
the  Articles  of  the  Civil  Code  cited,  how  can  the  sale  or  partition  of  the  pro- 
perty release  them  from  such  obligation  ? 

Suppose  the  testator  bequeaths  a  plantation  and  slaves  to  A  and  B  and 
charges  them  with  the  payment  of  an  annual  sum  to  (7,  would  the  partition  of 
the  plantation,  or  even  sale  of  it,  destroy  the  personal  obligation  ? 

The  texts  of  the  Roman  law  cited  by  plaintiff's  counsel,  while  they  prove 
that  the  legacy  of  the  fruits  or  of  a  part  of  the  fruits  of  a  farm  or  other  real 
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estate  did  not  prevent  the  sale  of  the  property  out  of  which  the  revenues  were   New  Oblbjuu 
to  arise,  nevertheless  establish  that  the  personal  obligation  remained  upon  the      BiXTiiiou. 
vendors  after  such  sale,  to  pay  an  amount  equal  to  the  annual  revenue  to  be 
estimated  according  to  the  usual  income  derived  from  the  property.     The 
partition  cannot  have  any  greater  effect  than  the  sale  of  the  property. 

We  will  quote  the  whole  of  one  passf^ge,  as  it  has  some  bearing  on  another 
branch  of  this  case,  as  well  as  the  one  under  consideration : 
Fundi  iEbutiani  reditus  uxor!  mess  quoad  vivat,  dari  volo.  Queero,  an 
.  poiU  tutor  haredis  fundum  tendere,  et  Ugatario  offerre  quantitatem  annuam^ 
quam  vivo  paterj^amilias,  ex  Ucatione  fundi  radigere  ccmmeverat  f  JRespon- 
dit  pone.  Item  qusero,  an  habitare  impune  prohiberi  possit  ?  Respondit,  non 
esse  obstrictum  hseredem  ad  habitationem  praestandam.  Item  quaero,  an 
oompellendus,  sit  haeres  reeficere  praedium  ?  Respondit,  si  haeredis  facto  mi* 
nores,  reditus  facti  essent,  legatarium  rcct6  desiderare  quod  ob  earn  rem  deminu- 
turn  sit  Item  qusero,  quo  distat  hoc  legatum  ab  usufructu  ?  Respondit^  ex 
his,  qute  supra  responsa  essent,  intelligi  differentiam.  Dig.  xzxiii,  tit  2,  1. 
88;  See  also  Domat^  book  4,  tit  2,  sec.  fi.  No.  4  ;  Dig.  xxx.  Lex.  120.  I  con- 
clude, therefore,  that  the  partition  cannot  destroy  the  rights  of  the  two  socie- 
ties.   On  this  point)  I  differ  in  opinion  from  some  of  my  colleagues. 

IIL  The  third  propositioa  which  plaintiff's  counsel  maintained  is,  that  if  the 
ralidity  of  the  legacies  to  the  two  societies,  be  not  destroyed  by  the  partition  pf 
the  estate,  the  legacies  must  be  considered  a  kind  of  usufruct  lasting  only  thirty 
years  from  McDonogKB  death,  and  of  the  value  at  this  time  of  $84,280  27  each. 
The  American  Colonization  Society  has  demanded  iii  their  answer,  that  if  a 
partition  be  ordered,  that  it  be  paid  the  present  value  of  the  legacy  to  that 
society.  The  Society  for  the  Relief  of  Destitute  Orphan  Boys,  demand  in 
their  opposition  to  the  report  of  tjl^e  experts,  that  *Uhe  whole  suit  for  a  parti- 
tion be  dismissed  as  being  premature,  that  if  this  be  not  done,  that  the  report 
ot  the  experts  now  before  the  court  be  r^ected ;  and  that  it  be  ordered,  ad- 
judged and  decreed  herein,  that  t^ve  value  at  this  time  of  the  legacy  due  them, 
the  Society  for  the  Relief  of  Destitute  Orphan  Boys,  is  of  the  valueof  $400,000, 
and  without  the  payment  of  which,  said  universal  legatees  of  John  McDonogh 
cannot  have  and  maintain  any  action  of  partition  of  said  estate  between  them- 
selves.^' It  is  thus  apparent)  that  both  societies  demand  in  the  event  a  parti- 
tion be  decreed,  that  the  present  value  of  their  legacies  be  awarded  them  by  the 
decree  of  the  court  The  two  cities  consent  to  this  demand  and  aver  their 
willingness  to  make  such  payment.  It  is,  therefore,  essential  to  a  correct  de- 
termination of  this  case,  that  the  third  proposition  of  plaintiff^s  counsel  should 
also  be  considered. 

The  will  gives  to  the  American  Colonization  Society,  **an  annuity  for  the 
term  of  forty  years,  counting  from  and  after  (the  testator^s)  decease,  of  one- 
eighth  part  (or  twelve  and  a  half  per  cent.)  of  the  net  yearly  revenues  of  rents 
of  the  whole  of  the  estate  as  hereinbefore  willed  and  bequeathed  unto  the 
Mayors,  Aldermen  and  inhabitants  of  the  Cities  of  New  Orleans  and  Balti- 
more, but  which  one-eighth  part  of  the  net  yearly  revenues  of  rents  of  said 
estate  as  aforesaid,  shall  not  entitle  said  American  Colonization  Society  for 
colonizing  the  free  people  of  color  of  the  United  States  to  receive  or  demand 
in  any  one  year  a  larger  sum  than  twenty-five  thousand  dollars,  should  one- 
eighth  thereof  amount  to  a  larger  sum."    8  An.  p.  176. 
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Nbw  Orlkaxs        The  bequest  to  the  Society  for  the  Relief  of  Destitute  Orphan  Boys  is  in  these 
BALTiMomi.      words,  viz: 

^^  Thirdly,  I  give  and  bequeath  to  the  Society  for  the  relief  of  Destitute  Or- 
phan Boys  of  the  City  of  New  Orleans,  in  the  State  of  Louisiana,  (of  which 
institution  Beverly  Chew  was  president  on  the  28th  of  April  last,  1888,)  for 
the  express  and  sole  purpose  (and  no  other)  of  being  invested  in  the  purchase 
of  real  estate  (say,  lots  of  ground  and  houses  and  lots  of  ground)  situate  in  the 
city  of  New  Orleans  and  its  suburbs,  from  which  perpetual  revenue  firom  the 
rents  of  said  real  estate  may  be  drawn  for  the  support  of  said  institution,  or 
an  annuity  of  one-eighth  part  (or  twelve-and-a-half  per  cent)  off  the  net  yearly* 
revenue  of  the  whole  of  the  general  estate,  as  hereinbefore  willed  and  be- 
queathed to  the  Mayors,  Aldermen  and  inhabitants  of  the  cities  of  New  Orleans 
in  the  State  of  Louisiana,  and  of  Baltimore,  in  the  State  of  Maryland,  which 
annuity  of  one-eighth  part  of  the  net  yearly  revenue  of  rents  as  above  stated 
shall  be  set  apart  yearly  or  half  yearly  by  the  commissioners  and  agents  of  the 
general  estate,  (to  be  appointed  kp^  hereinafter  set  forth,)  and  deposited  in  some 
one  or  more  of  the  banks  in  the  city  of  New  Orleans,  (which  pay  an  interest 
on  money  deposited  with  them,)  until  such  time  as  said  annuity  shall  amount 
to  the  sum  of  fmir  hundred  thousand  dollars^  (exclusive  of  any  interest  which 
may  have  accrued  on  it,)  when  it  shall  cease  a^d  be  no  longer  paid." 

It  is  apparent  from  the  reading  of  these  clauses,  that  the  legacies  in  question 
are  of  the  one-eighth  of  the  annual  revenues  of  the  estate  for  a  time  to  each  of 
the  societies. 

Article  602  C.  C.  defines  these  bequests :  *^  The  legacy  made  to  one,  of  the 
revenues  of  a  property,  is  a  kind  of  usufruct  which  also  ceases  and  becomes 
extinguished  by  the  death  of  the  legatee,  if  the  contrary  has  not  been  expessly 
stipulated. 

*^  It  is  the  same  with  all  annual  legacies,  as  pensions  of  alimony  and  the 
like." 

Although  this  Article  defines  the  legacy  of  the  revenue  of  property  to  be  a 
kind  of  usufruct,  still  it  is  not  in  all  respects  an  usufruct  As  shown  in  the 
text  of  the  Roman  Law  cited,  the  legatee  is  not  entitled  to  actual  possession ; 
he  cannot  in  case  of  sale  of  the  property  by  the  owner  claim  the  actaal 
revenues  received  but  an  equal  amount  of  the  same  kind,  and  the  debtor  of  the 
legacy  is  bound  to  indemnify  the  legatee  for  his  acts  by  which  the  revenues 
are  diminished.  See  also  Dig.  VII,  tit  1,  L.  68.  §  1.  Ibid,  XXXIU,  tit 
2,  L.  22. 

Still  the  lawgiver  has  classed  this  species  of  legacy  with  the  usufruct  and 
consequently  subjected  it  to  the  rules  which  he  immediately  prescribes  in  that 
and  a  subsequent  Article  for  the  duration  of  usufructs.  In  the  607th  Article 
C.  C.  it  is  declared,  that  **  The  usufruct  which  is  granted  to  corporations,  con- 
gregations or  other  companies  which  are  deemed  perpetual,  lasts  only  thirty 
years. 

**  If  these  corporations,  congregations  or  other  companies  are  suppressed, 
abolished  or  terminated  in  any  other  manner,  the  usufruct  ceases  and  becomes 
united  with  the  ownership." 

That  it  was  the  intention  of  the  legislature  to  limit  the  legacy  of  the 
revenues  of  property  in  this  manner  is  apparent  from  the  fact  that  this  legacy 
contains  so  few  of  the  essential  requites  of  the  usufruct  proper  that  it  can 
hardly  be  supposed  that  the  Legislature  introduced  it  in  the  place  where  it 
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is  found  except  for  the  purpose  of  limiting  its  duration  in  the  same  manner  as    ^*^  Okxamb 
the  usufruct  proper.  Baltixou. 

Again,  the  limit  here  fixed  is  in  harmony  with  the  provisions  in  regard  to 
the  duration  of  the  rente  fancUre.  Art  2759  provides,  that  "  The  rent  charge, 
although  stipulated  to  be  perpetual,  is  essentially  redeemable.  But  the  seller 
may  determine  the  terms  of  the  redemption,  and  stipulate  that  it  shall  not  take 
place  until  after  a  certain  time,  which  can  never  exceed  thirty  years.''  See  also 
2T67  C.  C. 

I  conclude,  therefore,  that  the  partition  does  not  defeat  the  right  of  the 
societies,  but,  that  their  right  to  recive  the  one-eighth  of  the  revenues  must  be 
considered  as  limited  to  thirty  years  from  the  death  of  the  testator,  beyond 
which  period  it  could  not  be  recognized  except  by  the  sufferance  of  the  cities, 
were  the  property  even  to  be  kept  in  a  state  of  indivision. 

But  it  is  contended,  that  the  present  value  of  these  legacies  as  estimated  by 
the  experts  for  the  twenty-four  years  yet  to  run,  does  not  rest  upon  any  suffi- 
cient data,  and  that  the  two  societies  ought  to  be  allowed  much  larger  sums. 

It  must  be  observed,  that  the  opponents  have  not  adduced  any  testimony  to 
show  that  a  larger  revenue  might  reasonably  be  expected  from  the  property 
than  that  assumed  by  the  experts,  viz :  sixty-four  thousand  dollars  per  an- 
num, that  is  eight  thousand  dollars  for  each  society.  In  the  case  recently 
before  us  between  the  cities  and  the  Society  for  the  Relief  of  Destitute  Orphan 
Boys,  we  fixed  the  one-eighth  of  the  net  revenues  received  by  the  executors  up 
to  30th  June,  1856,  a  period  of  near  six  years,  at  $12,584  09.  I  am  by  no 
means  prepared  to  say  that  the  estimate  formed  by  the  experts  who  have  an 
intimate  knowledge  of  the  situation  of  the  property,  the  repairs  required,  its 
productiveness,  Ac,  is  not  a  fair  one.  If  dissatisfied  with  this  estimate  it  was 
incumbent  on  the  societies  to  furnish  testimony  on  which  a  difierent  conclusion 
could  be  predicated.  If  this  estimate  be  rejected,  we  are  without  proof  to  sup- 
ply its  place  by  any  other.  I  shall,  therefore,  assume  the  estimate  of  the  an- 
nual income  made  by  the  experts  to  be  correct  It  is  equivalent  to  a  revenue 
of  9ixper  cent  on  $1,066,666  66{,  which  is  the  estimate  furnished  by  the 
counsel  for  the  Society  for  the  Relief  of  Destitute  Orphan  Boys  to  the  experts. 
It  is  based  on  the  supposition,  that  the  ccuih  value  of  the  estate  is  $1,066,666  66}. 
If  we  look  into  the  inventory  we  shall  find  that  the  productive  property  does 
not  exceed  this  sum. 

Assuming  that  the  probable  income  will  reach  $64,000  per  annum,  and 
yield  each  of  the  societies  $8000,  the  question  then  arises,  upon  what  rate  of 
interest  shall  the  present  value  of  the  annuities  or  quasi  usufructs  be  estimated. 
The  sodeties  answer  five  per  cent,  for  that  is  the  legal  rate  of  interest  The 
dties  say  no ;  money  always  commands  the  highest  rate  of  conventional  in- 
terest, and  it  is  but  fair  that  the  value  of  the  legacy  should  be  estimated  at 
eight  per  cent  interest  In  favor  of  the  first  position  is  the  presumption  of  the 
fidmess  of  the  estimate  arising  from  a  general  law  applying  to  all  contracts 
where  the  parties  have  neglected  to  contract  in  regard  to  the  rate  of  interest 
In  fiiTor  of  the  second  is  the  fact,  that  for  the  last  thirty  or  forty  years  money 
has  not  commanded  a  less  rate  of  interest  than  eight  per  cent,  and  this  is  the 
rate  adopted  by  the  lawgiver  in  discounting  the  paper  of  the  purchasers  of  pro- 
perty, not  yet  due,  in  making  partitions.  Civil  Code  1264,  Acts  of  1858, 
p.  157. 
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Niw  ORuim  As  the  Legislature  has  not  positively  prescribed  the  mode  in  which  the 
BALTufOEB.  calculation  is  to  be  made  it  is  doubtless  abandoned  to  the  prudence  of  the 
Judge,  and  any  calculation  between  the  legal  rate  of  interest  and  the  highest  rate 
of  conventional  interest  probably  might  be  adopted  by  him.  Hence,  I  do  not 
feel  called  upon  to  dissent,  although  I  think  six  per  cent  interest  the  basis 
upon  which  the  calculation  ought  to  be  made. 

But  in  setting  about  the  consideration  of  this  subject,  I  start  out  on  the 
principle  that  I  am  discussing  rights  which  the  Society  for  the  Relief  of  Desti- 
tute Orphan  Boys  and  the  Colonization  Society  have  to  demand,  and  not  a 
mere  charity  which  the  cities  are  willing  to  give. 

As  remarked  by  the  counsel  for  the  Society  for  Destitute  Orphan  Boys,  these 
legacies  are  well  secured,  and  the  investment  is  safe  as  it  now  stands.  The 
income  bequeathed  the  two  societies  partakes  of  the  nature  of  the  rent  charge 
in  some  respects,  and  if  Article  1626  C.  C.  should  be  held  applicable  to  this 
case  it  is  secured  in  the  same  way.  C.  C,  2755,  2762.  I  think  the  rate  of 
interest  adopted  by  the  Code  for  calculating  the  value  of  the  rent  charge  to  be 
redeemed,  being  on  an  analogous  subject,  might  be  applied  to  the  present  case, 
and,  that  the  present  value  of  the  annuities  would  be  most  safely  ascertained  oq 
the  basis  of  capital  producing  six  per  cent  interest 

Art  2760,  C.  C,  provides,  that  if  the  value  of  the  property  has  been  deter- 
mined by  the  contract,  the  possessor  who  wishes  to  redeem  cannot  be  made  to 
pay  anything  beyond  that  value,  and 

Art  2761,  that  *^  If  there  has  been  no  valuation,  the  rent  is  considered  at 
fixed  at  tJie  rate  of  six  per  cent,  on  the  value^  and  the  lessee  may  pay  the  capital 
at  that  valuation." 

Now,  as  the  testator  contemplated  that  the  money  for  the  Society  for  the 
Relief  of  Destitute  Orphan  Boys  should  be  deposited  in  banks  bearing  interest 
and  as  when  drawn  out  it  was  to  be  invested  in  real  estate,  we  ought  not  to 
suppose  that,  as  to  that  society,  the  annuity  can  be  satisfactorily  redeemed  on 
the  basis  of  a  higher  rate  of  interest  than  six  per  cent  The  law  supposes, 
when  invested  in  real  estate,  it  will  bear  six  percent  interest  for  long  periods, 
(2761)  and  we  cannot  say  that  this  is  not  a  safer  estimate  than  that  founded  on 
the  conjecture,  that  as  money  has  for  the  last  ten  or  twenty  or  even  fifty  years 
commanded  eight  and  ten  per  cent  interest,  it  will,  therefore,  conmiand 
eight  per  cent  for  the  next  twenty-four  years  to  come.  In  1844  the 
highest  rate  of  conventional  interest  was  reduced  two  per  cent,  and  a  further 
reduction  may  occur.  If  it  is  proper  to  assume  that  the  revenues  are  at  the 
rate  of  six  per  cent  on  the  real  estate,  it  is  proper  to  adopt  that  basis  for  the 
estimate  of  the  value  of  the  revenues  to  be  redeemed  in  present  money. 

Moreover,  whatever  calculation  is  adopted  should  be  such  that  the  society 
cannot  lose  by  the  redemption  of  the  legacy.  To  make  the  calculation  upon 
■  the  basis  of  a  capital  producing  eight  per  cent  would  necessarily  subject  the 
society  to  some  loss,  as  there  must  be  intervals  between  the  collection  and  an- 
nual investment  of  the  yearly  interest  or  revenues,  to  say  nothing  of  the  cost  of 
making  collections  and  investments  and  the  risk  of  loss  of  capital  I  see  no 
sufficient  reason  why  there  should  be  a  distinction  between  the  societies  as  to 
the  basis  on  which  the  calculation  should  be  made. 

I  conclude  then,  that  an  exanjination  of  the  inventory  satisfies  me  that  much 
of  the  real  estate  is  unproductive,  and  that  the  conclusions  of  the  experts,  that 
the  income   should  be  taken  at  the  rate   of   six  per  cent  per  annum  on 
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$1^066,666  66|,  is  reasonable,  and,  furihennore,  that  in  finding  the  present    ^^  ^^■**" 
value  of  the  annuities  the  calculations  should  be  made  as  upon  a  capital  pro-      Baltiiioii. 
ducing  and  which  will  continue  to  produce  the  same  rate,  viz :  six  per  cent 
ioterest 

At  six  per  cent  the  present  yalue  of  the  legacies  to  the  societies  for  the 
period  yet  to  run  from  the  date  of  the  report  of  the  experts,  twenty-four  years, 
woald  amount  to  seyeral  thousand  dollars  more  than  allowed  by  the  decree. 

I  should,  therefore,  prefer  that  the  decree  should  be  amended  in  favor  of  the 
societies  to  this  extent  This  disposes  of  all  I  have  to  say  on  the  subject  of 
the  appeal  of  the  American  Colonization  Society  and  the  Society  for  the  Relief 
of  Orphan  Boys. 

The  city  of  Baltimore  is  also  appellant  on  her  demand  for  $3,000,000  to 
establish  the  school  farm.  The  will  of  McDonogh  gives  the  one-eighth  of  the 
revenues  of  his  estate  to  the  city  of  Baltimore  until  they  shall  amount  to 
$3,000,000  to  establish  a  school  farm  for  the  destitute  poor  of  Baltimore  and 
other  maritime  cities,  &c.  See  will,  8  An.  p.  178.  It  gives  in  like  manner  to 
ih»  dty  of  New  Orleans  also  one-eighth  of  the  revenues  of  the  general  estate 
ODtU  they  shall  amount  to  9ix  hundred  thoiuand  dollars,  for  the  purpose  of 
establishing  an  asylum  for  the  poor  of  both  ^exes  and  of  all  ages,  castes  of  color, 
Ac    See  p.  176-7. 

From  what  I  have  already  said,  these  quasi  usufructs,  as  a  charge  upon  each 
dty  in  fitvor  of  the  other,  cannot  last  longer  than  thirty  years  from  the  death 
of  MeDonogh.  The  cities  stand  before  us,  then,  as  Imving  equal  rights  upon 
etch  other.  Under  Article  1208  C.  C,  there  is  no  reason  why  each  city  should 
not  be  charged  on  its  own  portion  of  the  estate  for  the  payment  of  the  whole 
annual  l^acy  due  itsel£  They,  as  well  as  the  societies,  will  then  each  become 
bound  to  the  States  of  Louisiana  and  Maryland,  or  the  heirs  at  law  of  John 
McDonogh^  for  the  substantial  performance  of  the  conditions,  as  far  as  legally 
imposed  by  the  will  upon  these  legacies.     11  An.,  497. 

Cou,  J.,  ooncurred  in  this  opinion. 


13  l7ri 
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Adbma  Latcock  and  Husband  v.  Thomson  J.  Bird.  ^i_5!?l 

13 
134 
TiM  traa  eonitnxctlon  of  Art.  M19  of  the  0!vU  Code  is,  that  the  party  attacking  a  sale  at  being  a       [135 
dfagnbed  donation  mait  proye,  either  that  there  was  no  conilderatlon  paid,  or  that  the  price  paid 
wai  Un  than  ihs  cnS'Jburih  of  the  real  yalue  of  the  property  pretended  to  be  sold. 
The  adyantage  which  a  father  bestows  on  his  son,  though  In  any  other  manner  than  by  donation  or 
legacy,  is  sul^ect  to  collation. 

APPEAL  from  the  District  Court  of  the  parish  of  East  Baton  Rouge,  Beale  J. 
Tried  before  a  jury.     T,  G.  Morgan^  for  plaintiff  and  appellant.    A.  S, 
Eerrouy  for  defendant 

Spofford,  J.  The  plaintiff  sued  her  brother,  Thomson  J.  Bml^  {o  set  aside 
a  sale  of  land,  slaves,  &c,  made  by  their  mother,  shortly  before  her  death,  to 
the  defendant 


J 
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^*^J"**  The  alleged  grounds  are  lesion,  and  that  the  pretended  sale  was  a  donation 

Boo.         in  disguise. 

The  plaintiff  has  appealed  from  a  judgment  rendered  against  her  claim,  in 
pursuance  of  the  verdict  of  a  jury.  It  would  seem  from  the  printed  argument 
upon  which  the  cause  was  submitted  by  her  counsel,  that  the  only  point  relied 
upon  for  reversing  this  judgment  is  embraced  in  a  bill  of  exceptions  to  the  Dis- 
trict Judge^s  charge  to  the  jury.  The  charge  objected  to  was  this :  **  that  the 
true  construction  of  the  article  2419  of  the  Louisiana  Code  is  that  the  party 
attacking  a  sale  as  being  a  disguised  donation,  must  prove,  either  that  there 
was  no  consideration  paid,  or  that  the  price  paid  was  less  than  the  one-fourth 
of  the  real  value  of  the  property  pretended  to  be  sold." 

This  appears  to  be  a  correct  interpretation  of  the  Article  2419.  "  The  sales 
of  immovable  property  or  slaves,  made  by  parents  to  their  children,  may  be 
attacked  by  the  forced  heirs  as  containing  a  donation  in  disguise,  if  the  latter 
can  prove  that  no  price  has  been  paid,  or  that  the  price  was  below  one-fourth 
of  the  real  value  of  the  immovables  or  slaves  sold  at  the  time  of  the  sale." 

The  expression  in  both  texts  is  heloto  one-fourth  of  the  real  taJue,  and  can- 
not be  construed  to  mean,  as  the  appellant  contends,  one  fourth  below  the  real 
value. 

The  evidence  preponderates  in  favor  of  the  conclusion  that  the  property  m 
question  was  sold  by  the  mother  to  one  of  her  forced  heirs,  at  a  very  low  price, 
although  exceeding  one-half  of  the  real  value  of  the  land,  improvements  and 
slaves.  So  there  was  no«lesion  beyond  moiety,  nor  such  proof  as  is  required 
by  Article  2419  of  the  Code  to  set  aside  the  sale  in  toto  as  a  simulation  or  dis- 
guised donation.  The  contract  seems  to  have  been  a  real  one,  although 
perhaps  made  to  give  the  vendee  an  indirect  advantage  over  his  co-heir.  The 
plaintiff^s  remedy,  if  any  she  has,  is  not  by  an  action  in  the  present  form,  but 
by  an  application  to  have  her  co-heir  collate  when  a  partition  takes  place. 

Civil  Code,  Art  1824.  "  The  heir  is  not  bound  to  collate  the  profits  he  has 
made  from  contracts  made  with  his  ascendant,  to  whom  he  succeeds,  unless  the 
contracts,  at  the  time  of  their  being  made,  gave  the  heir  some  indirect  advan- 
tage." 

Art.  1826.  "  The  advantage  which  a  father  bestows  on  his  son,  though  in 
any  other  manner  than  by  donation  or  legacy,  is  likewise  subject  to  coUation. 
Thus,  when  a  father  has  sold  a  thing  to  hie  son  at  a  very  law  price,  or  has  paid 
for  him  the  price  of  some  purchase,  or  has  spent  money  to  improve  his  son's 
estate,  all  that  is  subject  to  collation." 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  affirmed, 
with  costs,  without  prejudice  to  any  right  the  plaintiff  may  have  to  demand  a 
collation  of  the  difference  between  the  real  value  of  the  property  in  question, 
and  the  price  contracted  to  be  paid  by  the  defendant. 
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18  m 
Robert  M.  Lanier  v.  Nicholas.  Gallatas.  ,50J[2?i. 


Tbe  lUtute  of  AprO  80, 1858,  requiring  that  appeali  !n  cases  in  which  the  right  to  office  Is  involyed 

abonld  be  made  returnable  In  ten  dajs  after  Judgment  of  the  District  Court,  does  not  apply  to  the 

ease  of  a  contested  election. 
Id  contested  election  cases  the  appeal  must  be  made  returnable  as  in  other  ciyil  cases  from  the 

ssme  parish  or  district,  and  will  have  precedence  in  the  Supreme  Court  only  over  all  other  cases 

from  the  same  district  or  body  of  parishes  having  the  same  time  assigned  by  law  for  the  trial  of 

their  appeals. 
A  case  which  has  been  submitted  for  decision  to  the  Supreme  Court  is  not  sutilect  to  any  control  by 

the  LegisUture. 
Where  evidence  was  offered  in  the  court  below  but  rejected,  to  show  that  the  value  of  the  office  in 

dispute  was  over  $800,  held  that  the  evidence  should  have  been  received  and  that  tbe  case  is 

appealable. 
to  contest  an  election,  there  should  be  an  averment  that  the  illegalities  charged  did  alter  the  result, 

not  that  It  was  probable  the  result  had  been  changed. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Tammany,  Wilson,  J. 
Henry  Duncan,  for  plaintiff.  Angus  Bowie,  Oeo,  S.  Lacy  andiS.  A,  Up- 
ton, for  defendant  and  appellant 

Spofford,  J.  The  plaintiff  and  defendant  were  candidates  for  the  office  of 
Sheriff  of  the  parish  of  St  Tammany  at  an  election  held  in  Novomher  last  The 
latter  having  apparently  a  plurality  of  votes  in  his  favor,  the  former  contested 
tlie  election  under  the  special  statute  authorizing  such  a  remedy  to  he  sought 
inthe  District  Court 

'The  verdict  and  judgment  declared  the  election  void  and  referred  it  back  to 
the  people. 

The  defendant  has  appealed. 

The  plaintiff  has  moved  to  dismiss  the  appeal,  1st,  because  the  transcript 
was  filed  too  late,  and  2dly,  because  there  is  no  evidence  of  record  to  show  that 
the  value  of  the  office  in  controversy  exceeds  $300. 

Judgment  was  signed  on  the  1st  December,  1857. 

The  order  of  appeal  made  the  same  "  returnable  according  to  law."  The  law 
then  in  force  prescribed  the  4th  Monday  in  February  as  the  return  day  for  ap- 
peals fix>m  the  parish  of  St  Tammany.  (Rev.  Stat,  p.  278,  sec.  12).  The  trans- 
cript in  this  case  was  filed  before  that  time,  to  wit,  on  the  19th  February,  1868. 

But  the  appellee  insists  that  the  case  foils  within  the  Act  of  April  30th,  1858, 
(p.  250)  requiring  appeals  in  cases  in  which  the  right  to  office  is  involved, 
when  returnable  here,  to  be  returnable  in  ten  days  after  judgment  of  the  Dis- 
trict Court 

At  that  time,  contested  election  cases  were  not  appealable,  and  the  law  was 
not  made  in  reference  to  such  cases. 

On  the  14th  February,  1856,  (Acts  1856,  p.  9),  appellate  jurisdiction  of  such 
controversies  was  first  given  to  this  court  That  Act  declared  that  "  in  all  con- 
tested elections  brought  before  the  courts  of  this  State  the  party  cast  shall 
have  the  right  of  appeal  to  the  Supreme  Court,  as  in  other  civil  cases,  where 
it  is  shown  in  the  record  that  the  amount  of  the  emoluments  of  the  office  in 
contest  is  over  $300,  on  the  appellant  giving  bond  and  security  in  such  sum 
as  the  judge  of  the  court  which  renders  the  judgment  shall  direct,  and  that 
such  appeal  shall  be  considered  suspensive  in  its  operation  and  effect" 
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Lahue  Another  section  declared  that  such  contested  cases  shall  have  preference  in 

OiLLATAs.      the  Supreme  Court  over  all  other  cases  therein  pending. 

In  this  case,  the  transcript  does  not  appear  to  have  been  made  out  within 
ten  days  after  the  judgment,  so  that,  if  there  was  feult  in  not  bringing  the 
record  here  within  ten  days,  it  might  be  imputable  to  the  Clerk,  and,  in  such 
case,  would  not  be  cause  for  dismissal. 

But  we  have  already  decided  that  the  statute  of  April  30th,  1853,  (p.  250), 
does  not  apply  to  this  class  of  cases.  The  subject  was  fully  considered  in  the 
case  of  Auld  v.  Walton^  upon  a  motion  to  dismiss  because  the  appeal  was  not 
made  returnable  within  ten  days  after  judgment  We  overruled  a  motion  to 
dismiss  on  that  ground,  entertained  the  caf  e  upon  its  merits,  and  reversed  the 
judgment  in  toto.  In  overruling  the  motion  to  dismiss  we  said :  **  under  the 
provisions  of  the  Act  of  1856,  it  appears  to  us  obvious  that  all  appeals  in  cases 
of  contested  elections  must  be  considered  as  falling  within  the  general  rale 
applicable  to  appeals  in  all  other  civil  cases.  Adopting  a  different  constrao- 
tion  would,  in  our  opinion,  have  the  effect  of  substituting  the  exception  to  the 
general  rule,  defeating  thereby  the  clearly  expressed  will  of  the  Legislature.'^ 
12  An.  825. 

If  the  present  case  had  been  returned  here  within  ten  days  after  the  judg- 
ment, we  find  no  law  authorizing  us  to  displace  the  city  cases,  or  other  country 
cases,  and  to  take  up  the  time  devoted  to  them  in  the  trial  of  cases  from  St 
Tammany,  which,  with  appeals  from  the  other  parishes  of  that  district,  have 
their  own  specially  allotted  period  for  argument  and  consideration.  We  under- 
stand the  Act  of  1856,  declaring  that  appeals  shall  be  allowed  in  contested 
election  ca^es  as  in  other  civil  cases,  to  mean  that  they  shall  be  returnable  as 
other  civil. cases  from  the  same  parish  or  district,  and  shall  hav%  precedence  in 
this  court  over  all  other  cases  from  the  same  district  or  body  of  parishes  hav- 
ing the  same  term  assigned  by  law  for  the  trial  of  their  appeals. 

The  transcript  in  this  case  was,  therefore,  seasonably  filed. 

Since  the  preparation  of  the  foregoing  opinion  upon  this  point,  the  counsel 
for  the  appellant  has  presented  to  our  notice  a  special  Act  of  the  Legislature, 
approved  .March  15th,  1858,  purporting  to  fix  the  return  day  of  this  appeal 
upon  the  fifth  day  after  the  passage  of  that  Act,  and  a  motion  has  been  made 
to  reinstate  the  case  on  the  docket,  that  it  may  be  heard  anew. 

That  motion  is  overruled.  The  case  had  been  submitted  to  us  before  the 
passage  of  that  Act,  and  was  beyond  the  legislative  control.  Our  respect  for 
the  General  Assembly  and  the  Executive  forbids  the  inference  that  they 
intended  to  instruct  this  court  what  to  do  or  not  to  do,  whilst  passing  upon 
the  legal  rights  of  parties  in  a  special  case  already  under  advisement  The 
utmost  that  we  can  suppose  is,  that  they  intended  to  ^x  a  return  day  for  this 
particular  appeal  without  knowing  the  posture  of  the  case.  Whether  it  is 
competent  for  them  to  fix  a  return  day  for  any  special  case,  even  before  it  is 
submitted  to  this  court,  we  need  not  inquire ;  for,  this  motion  to  dismiss  will 
be  disposed  of  solely  upon  the  law  as  it  stood  at  the  time  the  motion  was  filed, 
and  without  any  reference  to  the  Act  of  March  15th,  1858. 

As  to  the  amount  of  emoluments  yielded  by  the  office,  there  is  an  allegation 
in  defendant's  answer,  that  they  exceeded  $1500  per  annum. 

Before  the  appeal  was  taken,  he  offered  evidence  to  prove  this  allegation, 
which  the  District  Judge  refused  to  hear  and  had  an  order  entered  upon  the 
minutes  to  that  effect  The  evidence  should  have  been  received ;  considering 
it  as  received,  the  record  discloses  that  the  case  is  appealable. 
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The  motion  to  dismiss  is,  therefore,  overrul^rl.  Lakwe 

The  defendant,  Gallataa,  excepted  to  the  plaintiff's  petition,  that  it  did  not       Q^u.^tki', 
Bet  forth  a  sufficient  ground  of  action,  and  the  exception  was  overruled. 

The  allegations  are  that  the  returns  show  Oallatas  to  have  received  two 
hundred  and  twenty-five  votes,  and  Lanier^  the  contestant,  two  hundred  and 
eighteen,  thus  giving  ^aZ2a to  a  majority  of  seven  votes;  that,  at  said  election, 
fourteen  illegal  votes  were  received  and  counted,  a  list  whereof  is  annexed  to 
the  petition ;  that  from  the  precincts  in  wards  One  and  Two  the  Commission- 
en  &iled  to  furnish  the  returning  officer  of  the  parish  with  a  list  of  voters  as 
required  by  law ;  and  that  this  failure  to  return  the  list  of  voters,  and  the 
illegal  votes  cast  as  aforesaid  ^'  vitiate  and  annul  said  election,  because,  if  the 
nid  illegal  votes  had  been  rejected  it  would,  in  all  probability,  have  changed 
the  result  in  favor  of  the  petitioner. 

These  allegations  are  very  vague ;  to  contest  an  election,  there  should  be  an 
averment  that  the  illegalities  charged  did  alter  the  result,  not  that  it  was 
frobabU  the  result  had  been  changed ;  and  we  think  the  exception  should  have 
been  sustained. 

Upon  inspecting  the  evidence,  we  find  that  there  is  nothing  but  the  most 
vsgue  and  remote  suspicion  to  sustain  the  plaintiffs  case. 

Of  the  alleged  fourteen  illegal  votes  specified  by  the  plaintif!^  but  two  or 
three  are  shown  to  have  been  Ulegal,  and  not  one  of  the  whole  list  is  proven  to 
have  voted  for  the  defeodant,  whilst  some  of  them  are  shown  to  have  voted  for 
the  plaintiff  and  contestant 

"^e  allegation  as  to  the  failure  of  the  Commissioners  to  return  the  lists  of 
voters  in  the  precincts  of  wards  One  and  Two  are  disproved. 

Upon  the  whole  record  there  is  no  showing  of  any  illegality  or  informality 
which  affected  the  result  of  the  election  to  the  prejudice  of  the  plaintiff. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
and  the  verdict  of  the  jury  be  annulled  and  set  aside ;  and  it  is  now  ordered, 
adjudged  and  decreed,  that  there  be  judgment  in  favor  of  the  defendant, 
declaring  him  legally  elected  Sheriff  of  the  parish  of  St  Tammany ;  the  costs 
of  the  contest  to  be  borne  by  the  parish  of  St  Tammany. 
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H.  DusuAiT  Dr  la  Croix  v.  Mtra  Clark  Gaines.  i24  ir 

Thfl  Difltrlet  Court  may  enUrtoln  jaiisdlction  of  a  tnlt  to  tet  aside  a  decree  of  the  Supreme  Court 
probating  a  wfU,  when  the  existence  of  the  will  ii  denied  and  suncieatchargei  of  fraud  are  made 
by  one  vho  waa  not  a  party  to,  nor  concluded  by  the  decree  sought  to  be  annulled. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
Duncan  A  Me  Connelly  for  plaintiff  and  appellant    P.  B,  Bor^ard,  Smiley 
S  Perin  and  MoUe  A  Bandolph^  for  defendant. 

Spofpord,  J.  The  present  action  was  brought  to  set  aside  a  decree  of  this 
court  rendered  on  appeal  in  the  case  entitled  the  Sueeesion  qf  Cla^ky  reported 
in  11  An,,  124. 

The  defendant  excepted,  1st :  That  the  plaintiff  has  not  in  his  petition  set 
forth  any  cause  of  action. 
23 
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Ds  LA  Croix        2d :  That  the  District  Court  in  which  this  suit  was  brought  was  withoot 
Gaimm.       jurisdiction  to  try  it 

In  case  these  exceptions  should  be  overruled  the  defendant  further  pleaded 
to  the  merits. 

These  two  exceptions  only  are  before  us  now  ;  the  District  Judge,  conceiTing 
that  the  second  exception  was  well  taken,  dismissed  the  suit,  and  the  plaintiff 
has  appealed. 

The  decision  of  the  lower  court  was  based  exclusively  upon  the  authority  of 
the  case  of  Melangoii's  Heirs  v.  Broussardy  2  L.,  8. 

Whatever  effect  may  be  given  to  that  precedent  in  analogous  cases  it  &il8  to 
be  an  authority  for  this  case,  which  is  widely  different 

The  judgment  of  the  Supreme  Court  in  Broussard  v.  Jhihamel,  8  N.  S.  11 
was  rendered  in  a  contested  case,  and  was  conclusive  and  final  between  the 
parties  who  were  before  the  court,  as  it  contained  no  reservation  of  any  rights 
as  to  the  title  in  controversy.  In  MelanQorCs  Heirs  v.  Duhamel  it  was  held 
that  a  suit  by  the  party  cast  against  the  other  party  to  annul  such  decree  of  the 
Supreme  court,  could  not  be  entertained  by  a  District  Court 

But,  by  referring  to  the  case  of  Claris s  Succession^  in  11  An. ,  it  will  be  seen 
that  we  carefully  guarded  against  any  inference  being  drawn  that  the  decree 
should  not  be  open  to  attack.  We  even  asserted  that  it  would  be  open  to 
attack  by  a  direct  action  in  the  name  of  a  party  interested.  And  if,  as  alleged, 
(and  wc  must,  at  this  stage  of  the  case,  take  the  allegation  for  the  truth,)  the 
defendant  is  seeking  to  avail  herself  in  the  courts  of  the  United  States  of  a 
rule  there  recognized,  that  an  ex  parte  decree  probating  a  will,  although  open 
to  question  collaterally  in  all  the  courts  of  the  State  where  it  was  rendered,  is 
not  to  be  so  questioned  in  a  United  States  Court,  but  is  to  be  held  conclusive 
upon  all  the  world,  there  is  a  manifest  propriety  in  giving  the  relief  which  was 
reserved  by  the  very  terms  of  our  former  opinion  and  decree  to  third  persons 
whose  interest  might  be  sought  to  be  affected  by  it 

But  it  has  been  suggested  in  our  deliberations  that  the  petitioner  in  this  esse 
who  is  the  legal  representative  of  Francois  Dusuau  De  la  Croix^  does  not  stand 
in  the  same  category  with  other  persons  who,  as  we  unanimously  think,  might 
be  permitted  to  bring  an  action  to  annul  the  decree  in  question :  it  is  said  that 
he  was  a  party  bound  by  the  decree,  and  that  this  proceeding  may  be  assimil- 
ated to  an  application  for  a  new  trial. 

Upon  this  point  a  majority  of  the  court  think  that  Francois  Dvsvau  De  la 
Croix  was  not  technically  a  party  to  the  decree  heretofore  rendered  by  this 
court 

It  is  true,  he  filed  what  is  called  an  intervention  in  the  District  Court  before 
which  Mrs.  Gaines  made  her  application  to  prove  the  alleged  lost  will  of  1818. 
But  even  in  that  he  took  an  attitude  hostile  to  the  application,  and  avowed  his 
disbelief  of  the  assertion  that  such  a  will  was  left  by  Daniel  Clark.  But  it  is 
said  that  his  prayer  to  be  appointed  executor  in  the  contingency  that  such  will 
should  be  established,  and  the  fact  tliat  in  our  decree  he  was  so  appointed, 
estop  him  from  questioning  the  validity  of  the  will  or  the  conclusive  effect  of 
the  decree. 

But  no  effect  seems  to  have  been  given  to  his  intervention,  or  rather  opposi- 
tion to  the  probate  of  the  alleged  will,  by  the  District  Court.  That  court 
treated  the  application  of  Mrs.  Gaines  as  entirely  ex  parte  and  refused  to  hear 
oppositions.     The  application  of  Mrs.  Gaines  w^as  rejected  by  that  court,  on 
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the  ground  of  a  defect  of  proof  that  the  witnesses  whose  evidence  was  offered  D»  ^  Cboix 
to  establish  the  will  had  frequently  seen  the  testator  write  and  sign  his  name-  Gaxmw. 
The  dismissal  of  the  application  was  just  what  De  la  Croix  desired,  for  he  op- 
posed the  petition  of  Mrs.  Gaines,  If,  then,  he  was  strictly  a  party  to  the  pro- 
ceedings in  the  Second  District  Court,  which  we  doubt,  then  the  judgment  of 
that  court  was  in  his  favor  and  against  Mrs,  Gaines.  That  judgment  could 
not  be  changed  so  as  to  bind  him  without  making  him  a  party  to  the  appeal. 
Mrs.  Gaines  alone  appealed  She  took  no  notice  whatever  of  De  la  Croix, 
procured  no  citation  against  him,  and  gave  no  appeal  bond  in  his  favor.  The 
only  appellee,  so  far  as  the  record  shows,  was  G.  LeGardeur^  attorney  of  absent 
heirs^  who  was  the  only  obligee  in  the  appeal  bond,  although  even  he  does  not 
appear  to  have  been  cited.  Be  la  Croix  made  no  appearance  in  this  court 
pending  the  appeal,  either  in  person  or  by  counsel.  Richard  Relf  was  inad- 
vertently made  a  party,  and  so  careful  were  we  not  to  prejudice  the  rights  of 
any  one  by  what  was  intended  to  be  purely  an  ex  parte  proceeding,  that  we 
granted  a  re-hearing  to  declare  that  the  decree  should  not  be  held  conclusive 
even  upon  Relf, 

We  changed  entirely  the  Judgment  of  the  District  Court,  and  rendered  a  new 
judgment  But  Be  la  Croix^  being  no  party  to  the  appeal,  was  not  bound  by 
oar  judgment 

It  is  true  the  decree  appointed  him  executor ;  but  it  is  not  pretended  that  he 
has  ever  accepted  the  appointment  or  acted  under  it  As  he  was  not  before 
US,  this  action  of  the  court  cannot  prejudice  him.  And  we  are  of  the  opinion 
that  bis  conditional  prayer  for  such  an  appointment  before  another  tribunal 
had  not  the  prospective  effect  to  estop  him  from  questioning  the  pretended 
will  or  our  ex  parte  decree  in  relation  thereto. 

It  only  remains  to  inquire  whether  the  petition,  taking  its  averments  as 
proven,  discloses  any  cause  of  action.  It  is  voluminous  and  not  free  from  ob. 
Bcurity.  But  we  find  it  contains  in  substance  a  denial  that  Daniel  Clarh  left 
subsisting  at  his  death  a  will,  dated  in  1813,  and  charges  of  fraud  sufficiently 
grave  and  pointed  to  authorize  a  legal  investigation  as  to  the  truth  of  the  matters 
complained  of. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  avoided 
and  reversed,  that  the  exceptions  hereinbefore  considered  be  overruled,  and 
that  the  cause  be  remanded  for  further  proceedings  according  to  law ;  the  costs 
of  this  appeal  to  be  paid  by  the  defendant  and  appellee. 

Merrick,  C.  J.,  dissenting.  This  suit  is  brought  to  annul  the  judgment 
rendered  by  this  court  in  the  matter  of  the  probate  of  the  will  of  Daniel  Clark, 
of  the  year  181S.     See  11  An.,  124. 

A  petition  was  filed  in  the  Second  District  Court  of  New  Orleans  for  this 
purpose,  in  the  name  of  Francis  Du9uau  De  la  Croix,  a  few  hours  after  his 
death. 

The  present  suit  was  commenced  an  the  21st  day  of  April,  1857,  by  a  peti- 
tion filed  by  the  present  plaintiff,  as  the  testamentary  executor  of  said  Fran^i$ 
Duiuau  Ds  la  Croix,  wherein  he  adopts  and  reiterates  the  allegations  of  the 
petition  filed  in  the  name  of  the  testator. 

That  petition  sets  up  at  great  length  the  will  of  Daniel  Clark  of  1811,  the 
admission  of  the  same  to  probate,  the  sole  heirship  of  Mrs.  Mary  Clark,  both 
under  that  will  and  as  heir  at  law,  and  her  acceptance  of  the  succession,  the 
acquiescence  of  petitioner  in  the  same,  the  order  of  sale  of  property  by  the 
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Db  la  Croix     court  of  probates,  the  purchase  of  property  (slaves)  at  the  probate  sale,  and  the 
G\iK«8.        purchase  of  others  at  private  sale  from  Mary  ClarJc^  and  that  petitioner  waa, 
therefore,  deeply  interested  in  maintaining  the  probate  proceedings  in  the  mat- 
ter of  said  last  will  and  testament,  (of  1811.) 

The  petitioner  farther  averred  that  said  proceedings  had  never  been  called  in 
question  except  by  an  abortive  proceeding  instituted  by  Myra  Clark  Whitney^ 
aided  by  her  then  husband  William  Wallaes  Whitney^  in  the  District  Court 
of  the  United  States  for  the  Eastern  District  of  Louisiana,  then  having  chancery 
powers  and  jurisdiction,  that  the  case  was  transferred  to  the  Circuit  Court, 
that  Whitney  died  and  the  said  Myra  subsequently  married  E.  P.  Gainss^  who 
became  a  party  to  the  bill  in  chancery,  **  that  the  complainant  therein  took 
divers  and  sundry  proceedings  therein,  until  finally  the  present  defendant 
hereto,  with  her  then  husband,  F,  P.  Gaines^  by  way  of  an  amended  or  sup- 
plemental bill  of  complaint,  did  expressly  and  specifically  set  forth  and  declare 
that  they  did  thereby,  and  would  forever  and  thereafter  abandon  all  claim  of 
whatever  nature  or  kind  she  or  they  had  to  the  property  of  the  estate  of  said 
Daniel  Clarh^  growing  out  of  the  said  alleged  will  made,  as  averred  by  her,  in 
1818,  in  her  favor  by  said  Daniel  ClarJc^  and  that  she  would  thenceforth  main- 
tain her  rights  to  the  property  and  estate  left  by  Daniel  Clark  at  his  decease 
on  the  sole  ground  that  she  was  his  legitimate  child  and  heir  at  law^  and  that 
as  such  she  could  not  he  deprived  of  her  legitime  ;  and  that  she  would  thence- 
forth always  maintain  the  fact  that  said  Clark  did  make  a  last  will  and  testa- 
menty  dated  in  1818,  in  her  behalf  hut  that  she  would  only  do  so  as  evidence  ef 
and  acknowledgment  hy  said  Daniel  Clark  cfthe  legitimacy  of  her  the  said 
Myra ;  that  petitioner  being  one  of  the  defendants  to  said  original  bill  and 
amended  and  supplemental  bill,  as  will  also  be  seen  by  a  printed  copy  of  said 
amended  and  supplemental  bill  referred  to,  herewith  filed  as  part  hereof—- ac- 
cepted her  abandonment  aforesaid,  filed  his  answer  to  her  claim  to  be  the 
lawful  representative  and  legitimate  heir  of  Daniel  Clark^  a  printed  copy  of 
which  petitioner  also  filed  herew^ith  as  part  hereof;  that  issue  was  fairly  and 
duly  joined  and  tried  in  said  cause ;  that  a  final  decree  was  entered,  after 
hearing  in  the  Circuit  Court  of  the  United  States  aforesaid,  in  favor  of  your 
petitioner,  rejecting  the  claim  of  said  Myra  to  be  the  representative  or  heir  at 
law  of  said  Daniel  Clark ;  that  firom  said  decree  the  defendant  herein  prose* 
cuted  her  appeal  to  the  Supreme  Court  of  the  United  States,  and  after  due 
proceedings  therein  had,  and  after  full  and  fair  consideration  of  the  whole  case 
the  said  Supreme  Court  of  the  United  States,  at  the  December  term,  1851, 
thereof  affirmed  the  aforesaid  decree  of  the  Circuit  Court  aforesaid,  and  peti- 
tioner files  herewith  a  printed  copy  of  the  opinion  of  the  Supreme  Court  of  the 
United  States  in  said  case.^' 

The  petitioner  further  alleged  (and  we  give  the  residue  of  the  petition  in  foD) 
as  follows,  viz : 

*'  And  now  your  petitioner  avers  that  notwithstanding  the  facts  aforesaid, 
notwithstanding  the  fact  that  the  estate  of  Daniel  Clark  had  been  duly  opened 
as  aforesaid,  notwithstanding  the  succession  as  opened  aforesaid  of  him  the 
said  Daniel  Clark  had  been  duly  accepted  by  the  heir  at  law,  Mary  Clark, 
and  the  instituted  heir  the  same  Mary,  the  mother  of  Daniel;  and  thus  then 
was  no  longer  any  snch  thing  as  an  estate  or  succession  of  Daniel  Clark,  the 
whole  of  which  was  merged  in  the  said  Mary  Clark,  against  whom  alone 
thereafter  there  could  be  any  claim  prosecuted  either  as  against  said  i 
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or  for  the  restorfttion  of  the  succession  if  it  had  been  wrongfully  or  unlawfully 

tiken  possession  of  by  her,  the  said  Mary  Clarh^  by  any  one,  and  especially        aim. 
by  defendant  hereto,  who  claimed  a  paramount  right  thereto— she  the  said  de- 
fendant  hereto  intending  a  palpable  and  gross  fraud  in  the  premises,  and  not- 
withstanding the  &cts  aforesaid — ^and  intending  to  abuse  the  decree  and  au- 
thority of  this  court,  whicb  in  the  progress  of  legislative  and  constitutional 
proceedings  has  become  the  successor  of  the  Court  of  Probates  aforesaid,  hath 
DOW  sole  and  exclusive  jurisdiction  of  all  probate  matters  arising  in  the  parish 
of  Orleans  aforesaid,  did  on  the        day  of  January,  1855,  file  in  this  court  a 
written  application  praying  for  the  probate  of  the  same  alleged  will  of  Daniel 
Clarky  averred  by  her  to  have  been  made  in  1818 — ^being  the  very  same  alleged 
will  which  she  had  specially  and  fully  set  forth  in  her  original  bill  of  complaint 
aforesaid,  and  also  subsequently  in  special  terms  abandoned  as  aforesaid ;  that 
your  petitioner  hearing  of  said  proceedings  of  said  defendant  hereto,  and  hnato- 
ing  the  same  to  he,  ae  he  now  charges  they  were  grossly  fraudulent,  did  file  an 
intenention  in  said  ease  which  is  numbered  8646  on  the  docket  in  this  court ; 
and  other  parties  also  filed  opposition  therein,  but  the  Judge  of  this  court  then 
entertaining  the  opinion  that  in  aU  cases  the  probate  of  a  will  in  the  absence 
of  the  heir  was  necessarily  ex  parte  and  could  not  be  opposed,  inasmuch  as  by 
the  laws  of  Louisiana  said  probate  could  bind  no  person,  and  every  question  as 
to  the  existence  and  legality  of  said  probate  would  necessarily  be  left  as  re- 
served to  all  persons  in  interest,  refused  to  hear  any  of  the  oppositions  filed  in 
said  case,  and  disregarded  the  application  of  your  petitioner,  then  filed,  that 
the  said  applicant  should  be  obliged  to  make  Mary  Clark  or  her  heirs  parties 
to  said  proceedings ;  that  the  said  defendant  hereto  being  thus  left  to  proceed 
with  her  ex  parte  proceedings,  presented  to  the  Judge  certain  written  deposi- 
tions of  several  witnesses,  which  had  been  chiefly  used  by  her  in  her  aforesaid 
proceeding  in  the  Federal  Courts,  and  where  much  of  it  had  been  shown  to  be 
fidse  and  gross  peijury  ;  that  acting  upon  said  testimony  and  other  testimony, 
among  others  that  of  your  petitioner,  given  at  several  times,  all  of  which  was 
tme,  the  then  Judge  of  this  court  rejected  the  said  application  of  defendant — 
who  thereupon  prosecuted  an  ex  parte  appeal  to  the  Supreme  Court  of  this 
State,  who  viewing  the  proceedings  in  the  matter  of  the  probate  of  wills  as 
necessarily  ex  parte,  and  as  binding  in  no  way  whatever  upon  any  person 
whatever  against  whom  the  same  might  bo  set  up  as  a  muniment  of  title,  and 
expressly  reserving  aU  such  rights  to  all  parties  —  the  said  Supreme  Court  of 
Louisiana  having  no  other  testimony  before  it  than  such  as  defendant  herein 
had  presented  originally  in  this  court  as  aforesaid,  did  declare  on  said  ex  parte 
showing  aforesaid  that  defendant  herein  had  shown  that  Daniel  Clark  had 
made  such  a  vrill  in  1818  as  said  defendant  herein  in  her  application  had  set 
forth  and  acknowledged — ^and  directed  it  to  be  probated  and  recorded — all  of 
which  will  more  fully  and  at  large  appear  by  reference  to  the  whole  of  the 
said  proceedings  in  said  case  No.  8646,  and  the  decree  of  the  said  Supreme 
Court  therein  on  appeal,  and  the  subsequent  proceedings  in  this  court  thereon 
and  therein. 

"And  now  your  petitioner  avers  that  the  whole  of  the  aforesaid  proceedings 
in  said  case  No.  8646  were  firaudulent  and  void,  because :  • 

"  First  The  succession  of  Daniel  Clark  had  already  been  accepted  and 
there  could  be  no  such  thing  as  two  successions  of  one  deceased  person. 

"  Second,  That  after  the  probate  of  a  will  of  a  deceased  person,  such  as 
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Dm  LA  Croix  was  the  fact  of  the  case  of  the  succession  of  Daniel  Clark,  no  subsequent 
Aum. '  will,  real  or  alleged,  can  be  received  and  its  probate  ordered  while  the  other 
probate  stands ;  and,  all  proceeding  for  the  probate  of  any  other  will,  real  or 
alleged,  must  be  conducted  contradictorily  with  the  representatives  of  the  es- 
tate under  the  will  previously  admitted  to  probate;  and  all  proceedings,  decrees, 
or  judgments,  taken  in  said  estate  once  represented,  without  proper  parties, 
are  null  and  void;  and,  that  said  proceedings,  in  said  case  8646,  were  not  only 
fraudulent,  but  void  absolutely,  because  taken  ex  parte.  That  said  proceed- 
ings were  originally  intended  for  a  fraudulent  purpose  and  intent,  in  this,  that 
it  was  known  by  defendant  that  she  could  never  establish  the  said  alleged  will 
set  forth  by  her  in  said  proceedings  in  case  8646,  in  any  fair  and  honest  con- 
testation against  any  person  having  any  Interest  to  contest  the  same ;  that^ 
therefore,  in  pursuance  of  advice,  and  a  scheme  concocted  by  and  for  her  in 
the  city  of  New  York  in  the  year  1852,  she  took  her  aforesaid  proceedings,, 
intending  that  after  obtaining  the  probate  of  said  alleged  will  by  her  fraudu- 
lent and  ex  parte  proceedings,  to  carefully  avoid  presenting  the  same  in  anj 
manner  or  form  where  the  validity,  truthfulness,  and  honesty,  might  be  put  in 
issue,  either  by  way  of  exception  or  answer ;  but,  intending  to  avail  herself  of 
the  peculiar  and  limited  jurisdiction  of  the  Federal  Judiciary  in  the  matter  of 
the  probate  of  wills,  being  advised  that  if  she  could  obtain  an  ex  parte  order 
of  the  probate  of  said  alleged  will  of  Daniel  Clark,  that  by  means  of  said 
limited  jurisdiction  of  the  Federal  Courts,  she  might  avail  herself  of  said  ex 
parte  decree,  and,  by  avowing  herself  a  citizen  of  another  State  of  the  Union^ 
could  go  into  the  Federal  Court,  institute  her  proceedings  there  under  said  ex 
parte  proceedings  and  decree,  set  the  same  up  as  conclusive  upon  said  tribu- 
nal while  they  stood,  that  such  a  decree  would  be  carried  into  execution  by 
the  federal  tribunals  without  allowing  any  plea  or  answer  thereto  contesting 
the  validity  or  verity  of  said  probate  proceedings  whatsoever ;  thaty  in  pur- 
etmnee  of  said  original  fraudulent  purpose,  to  abuse  the  authority  of  ^ia 
courts  the  State  tribunal,  into  an  instrument  of  oppression,  and  a  medium  for 
the  consummation  of  wrong  and  fraud,  the  said  drfendant  hath  taken  ths 
aforesaid  decree  herein,  given  in  suit  No.  8646,  and  hath  commenced  a  pro^ 
ceeding  in  chancery  in  the  Circuit  Court  of  the  United  States,  holding  mi- 
siora  in  the  JSastem  District  of  Louisiana,  and  claims  immunity  therein 
against  all  right  to  attack  the  same  by  defendant  therein^  your  petitioner 
herein,  a  printed  copy  of  which  he  herewith  also  files  as  part  hereof 

'*  Petitioner  also  avers  that  the  proceedings  in  said  suit,  No.  8646  on  the 
docket  of  this  court,  and  the  decree  therein  given,  were  entirely  null  and  Toid 
ah  initio,  because  that  it  was  shown  that  the  said  alleged  will,  if  over  made, 
which  is  expressly  denied,  was  dated,  as  stated  by  the  applicant  therein,  in 
the  month  of  July,  1818,  that  consequently  more  than  thirty  years  had  elapsed 
from  its  date  before  it  was  offered  for  probate,  and  also  more  than  thirty  years 
after  the  death  of  Daniel  Clark;  that  even  \S Daniel  Clark  had,  by  will,  con- 
stituted his  estate  into  a  testamentary  succession,  and  instituted  a  universal 
heir  to  represent  it,  said  testamentary  succession  could  not  be  established  or 
recognized  by  the  probate  of  a  will  after  the  lapse  of  more  than  thirty  years 
after  the  death  of  the  testator ;  that  the  acceptance  of  any  such  extinct  sue- 
cession  was  utterly  null  and  void,  and  only  intended  to  cast  a  shadow  over  the 
titles  of  those  deriving  title  under  other  and  adverse  claimants  to  said  succes- 
sion. 
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**  In  consideration  of  the  premises,  jour  petitioner  prays  that  defendant,  i>b  i^  Gmhz 
Myra  C.  Gaines^  may  be  cited  to  appear  and  answer  this  petition ;  and,  after  Qaou. 
dae  proceedings  had,  it  may  be  herein  decreed  that  the  aforesaid  proceedings 
of  said  defendant  in  the  case  No.  8646,  on  the  docket  of  this  court,  are  frau- 
dulent and  void,  both  in  fact  and  in  law ;  that  the  decree  establishing  the  pre- 
tended will  of  Daniel  GlarJc^  and  ordering  its  probate,  may  be  declared  null 
and  Toid,  and  accordingly  called  in ;  that  she  be  perpetually  enjoined  frx>m 
erer  taking  out  a  copy  of  said  proceedings  from  this  court 

"  He  prays  for  general  relief. 

'*  (Signed,)  Duncan  &  McConnell, 

Attorneys  for  Petitioner." 

To  this  petition  the  defendant  excepts : 

**lst  That  plaintifif  has  not  in  his  petition  set  forth  or  shown  any  cause  of 
action  whatever." 

"2d.  That  this  court  (the  Second  District  Court)  is  without  jurisdiction  to 
try  or  determine  the  matters  and  things  set  fosth  in  said  petition." 

**8d.  The  defendant  pleaded  the  prescription  of  one  year." 

In  the  proceeding  for  the  probate  of  the  will  of  1813,  sought  to  be  annulled 
by  the  present  proceeding,  the  said  Francois  Dunuau  de  la  Croix  intervened, 
stating  his  disbelief  that  any  such  will  was  executed,  as  that  claimed  by  pe- 
titioner, but  prayed,  however,  that  if  the  same  should  be  established,  that  he 
might  be  appointed  executor  under  it  In  pursuance  of  such  prayer,  the  de- 
cree was  finally  rendered  by  this  court,  recognizing  him  as  executor  and  con- 
firming him  as  such.    See  11  An.  131. 

We  will  consider  the  first  ground  of  exception  filed  by  defendant,  although 
perhaps  the  second  stands  before  it  in  the  natural  order  of  proceeding. 

Has  the  plaintiff  set  forth  such  a  cause  of  action  as  would  justify  the  Dis- 
trict Court  in  setting  aside  the  decree,  provided  it  had  been  originally  ren- 
dered in  that  court? 

The  grounds  of  complaint  may  be  reduced  to  three  heads : 

Ist  That  there  cannot  be  two  successions  of  the  same  deceased  person. 

2d.  The  fraudulent  institution  of  the  original  suit,  with  the  intention  sub- 
sequently carried  out  of  supporting  the  same  and  obtaining  a  decree  upon  false 
testimony;  and, 

8d.  The  absolute  nullity  of  the  proceedings  db  initio^  because  of  the  lapse 
of  thirty  years,  and  the  non-acceptance  of  the  Succeanan  of  Clark  by  the  de- 
fendant 

L  On  the  first  head,  I  observe  that  Franfoia  Dtisuau  de  la  Croix  was  a  par- 
ty to  the  proceedings  in  which  the  will  of  1813  was  admitted  to  probate.  He 
filed  in  that  case  a  paper  which  he  called  an  intervention,  but  which  was  really 
an  opposition  and  required  no  order  of  the  court  for  its  filing.  On  this  oppo- 
sition, which  thus  became  an  answer  to  Mrs,  Gaines^  application  for  the  pro- 
bate of  the  will,  the  opponent  says  he  has  taken  notice  of  the  filing  of  her 
petition,  and  he  recites  some  of  the  allegations  of  the  same,  and  particularly 
the  averment  that  he  was  unwilling  to  accept  the  executorship  under  the  will 
of  1813,  and  expresses  his  decided  disbelief  in  the  supposed  will  of  1813,  and 
gives  his  reason  therefor,  and  concludes  his  petition  as  follows,  viz : 

*'  But  so  it  is,  if  this  honorable  court  pleases,  it  is  certainly  untrue,  that  he 
ever  evinced  any  sort  of  indisposition  to  qualify  as  the  executor  of  any  lawful 
will  which  may  be  established  in  a  legal  manner,  as  having  been  made  by  said 
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]>■  LA  OtoDE  Daniel  Clark,  and,  therefore,  inasmuch  as  said  petitioner  hy  her  petition  doth 
Oauu.  show  that  he  hath  an  interest  in  the  matter  of  the  prohate  and  execution  of 
said  will ;  and  inasmuch  as  there  remains  of  record  in  this  honorable  court,  a 
will  duly  probated  and  its  execution  ordered,  whereby  the  whole  estate  of 
Daniel  Clarh^  after  the  payment  of  his  just  debts,  was  given  to  his  mother, 
Mary  Clark,  of  Grermantown,  Pennsylvania,  who  has  since  departed  this  life, 
and  whose  heirs  are  believed  to  be  absent  and  unrepresented ;  and  inasmuch 
as  he,  the  said  intervener,  is  reluctant  to  see  their  interest  in  any  manner  dis- 
turbed without  lawful  notice,  he  prays  that  this  honorable  court  may  appoint 
an  attorney  or  curator  ad  hoc  to  represent  the  said  absent  heirs  of  said  Man/ 
Clarhy  that  if  there  be  a  probate  of  said  supposed  will  granted,  that  it  may  be 
seriously  made  as  a  contest  and  issue  with  said  heirs  of  Mary  Clark,  and  after 
all  due  and  legal  proceedings  had  herein,  if  it  should  be  decreed  that  there  shall 
be  probate  of  said  supposed  will,  then  he  prays  that  he  may  be  recognized  as 
executor  thereof,  duly  sworn  as  such,  and  letters  testamentary  ordered  to  be 
delivered  to  him  according  to  law. 

(Signed)  Dcsuau  Db  la  Ciwix." 

The  attorney  for  absent  heirs  was  appointed  accordingly. 

The  appeal  was  taken  to  this  court  generally,  and  was  allowed  at  the  same 
time  at  which  the  judgment  was  rendered.  But  the  appeal  bond  was  made  in 
favor  of  the  attorney  for  absent  heirs.  There  was  no  motion  to  dismiss  the 
appeal,  and  when  the  final  judgment  was  rendered,  De  la  Croix  was  so  (u 
considered  a  party  not  only  to  the  suit,  but  to  the  appeal,  that  a  decree  was 
rendered  in  his  fnvor  recognizing  him  as  executor  of  such  will.  He  must, 
therefore,  be  considered  a  party  to  the  suit,  and  also  to  the  appeal.  For  if  he 
be  not  a  party  to  the  appeal,  then  the  judgment  of  the  District  Court  dismiss- 
ing the  application  for  the  probate  of  the  will  is  final,  and  this  suit  is  useless, 
and  the  party  is  seeking  to  annul  that  which,  as  to  him,  by  a  final  judgment 
of  a  competent  court,  has  no  existence ;  which  is  absurd. 

The  plaintiff  considered  himself  a  party  to  the  appeal,  as  he  proves  by  bring- 
ing this  action  of  nullity.  Indeed,  I  understood  the  counsel  to  admit  as  much 
in  substance  in  their  oral  argument  I'o  verify  these  facts,  I  have  deemed  it 
right  to  look  into  the  former  record,  a  doubt  having  arisen  in  the  minds  of 
some  of  the  members  of  the  court. 

Now,  if  there  be  anything  inconsistent  in  the  two  wills,  so  that  they  can- 
not stand  together,  the  executor  or  heir  of  De  la  Croix,  at  least,  cannot  be 
permitted  to  allege  such  inconsistency,  for  by  his  own  showing  he  was  as  much 
aware  of  the  inconsistency  at  the  time  he  filed  his  intervention  praying  to  be 
appointed  executor  as  afterwards. 

II.  The  alleged  firaud  consists  (as  charged  in  the  petition)  in  presenting 
with  defendant's  ex  parte  proceedings  to  the  Judge,  **  certain  written  deposi- 
tions of  several  witnesses  which  had  been  chiefly  used  by  her  in  her  aforesaid 
proceeding  in  the  Federal  Courts,  and  where  much  of  it  had  been  shown  to 
be  false  and  gross  perjury." 

The  petition  alleges  that  the  judgment  of  the  court  was  based  ^'upon  said 
testimony  and  other  testimony,  among  others  the  testimony  of  petitioner  given 
at  several  times,  all  of  which  was  true." 

Now,  if  a  party  against  whom  a  judgment  has  been  rendered,  should  file  an 
affidavit  with  his  motion  for  a  new  trial,  making  the  same  allegation,  it  b  clear 
that  it  would  be  insufficient  to  entitle  him  to  such  new  trial.     It  is  not  clearly 
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shown  thftt  the  defendant  was  aware  that  the  testimony  was  false,  nor  what     D«  ^  o««» 
portion  of  it  was  &lse,  nor  what  witnesses  were  perjured,  nor  that  the  false        QtxviwB. 
testimony  was  material,  and  that  there  was  not  sufficient  testimony  which  was 
true  to  sustain  the  decree. 

New  trials  are  rarely  if  ever  awarded,  in  order  to  show  that  the  testimony 
of  witnesses  is  false,  and,  we  think,  where  an  action  is  brought  by  a  party  in 
whose  &Tor  a  decree  has  been  rendered,  to  set  aside  the  decree  which  subse- 
qaently  proves  to  be  detrimental,  his  allegations  should  at  least  show  a  case 
which  would  have  entitled  the  party  to  a  new  trial.  That  case  has  not  been 
shown  by  the  plaintiff.  Meahin  v.  Anderson^  11  Bail.  Sup.  Ct  216 ;  Deer  ▼. 
The  State,  14  Miss.  848 ;  Thotnpeon's  ease,  8  Qrat  637 ;  Beard  y.  Simmons^  9 
Geo.  4;  BwtTig  v.  The  State,  13  Geo.  513. 

III.  The  plea  of  prescription  of  thirty  years,  cannot  be  set  up  in  this  form 
against  the  decree.  The  exception  of  prescription  presupposes  the  pendency 
of  a  sult^  and  is  in  general  a  matter  of  defence. 

I,  therefore,  conclude,  that  plaintiff's  petition  does  not  disclose  a  sufficient 
cause  of  acticHi.  It  is  unnecessary  to  consider  the  question  whether  an  action 
of  nullity  can  be  brought  in  the  District  Court,  to  set  aside  a  decree  of  this 
omirt 

I  think,  therefore,  the  judgment  of  the  District  Court  ought  to  be  affirmed. 

Cole,  J.,  concurred  in  this  opinion.  « 
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WiLUAM   EeLLKR  9.    WiLLIAM   LOFUN. 

In  pretentlsg  an  app«al  to  th«  District  Court  from  the  decMon  of  th«  Register  of  the  State  Land 
Ollee,  onder  tlie  Act  of  the  Legiriature  of  1868,  It  Is  not  necessary  there  should  be  an  order  of  ap- 
peal made  and  an  appeal  bond  filed. 

The  Register  after  granting  a  certificate  of  entry  upon  the  location  of  a  warrant,  has  the  power  to 
determine  whether  such  location  has  not  been  made  in  viplation  of  a  settlement  right. 

The  Acts  of  1888  and  1857,  which  give  an  appeal  from  the  decision  of  the  Register  of  the  State  Land 
Ofllee,  require  tliat  the  appellant  should  make  a  special  assignment  of  errors  upon  which  he  relies 
for  a  reTcrsal  of  the  decision. 

APPEAL  from  the  District  Court  of  the  parish  of  Carroll,  Farrar,  J. 
Short  Jb  Farham,  Sparrow  and  Montgomery,  for  plaintiff.    L.  Selby,  for 
defendant 

BccBANAK,  J.  The  Acts  of  1852,  page  168,  section  8d,  and  of  1868,  page 
22,  section  1,  gave  to  the  Register  of  the  State  Land  Office  jurisdiction  to  de- 
cide between  conflicting  claims  of  preference  right  to  enter  lands  in  the  State 
Land  Office. 

The  Act  of  1858,  also  gave  the  right  to  the  claimant  aggrieved  by  the  decision  of 
the  Register  to  appeal  from  the  same,  within  six  months,  to  the  District  Court 
of  the  parish  in  which  the  land  is  situated. 

In  conformity  to  those  statutes  the  Register  of  the  State  Land  Office  took 
cognizance  of  a  dispute  between  the  parties  to  this  suit,  in  relation  to  the  right 
to  enter  the  S.  E.  quarter  of  section  No.  2,  township  20,  range  11  east,  of  the 
district  of  public  lands  in  Louisiana  north  of  Red  River,  and  rendered  a  decision 
upon  the  same,  after  hearing  evidence  on  both  sides,  on  the  2d  February,  1857 : 
which  decision  was  in  favor  of  William  Loflin^ 
24 
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.  KiLLD  On  the  11th  March,  1857,  William  teller  presented  to  the  Register  a  writ- 

LoruH.        ten  application  for  an  appeal  from  said  decision,  to  the  Tenth  District  Court 

for  the  parish  of  Carroll,  in  which  parish  the  land  in  controversy  is  situated 

The  law  did  not  require  an  order  of  the  Register  upon  the  petition  for  ap- 
peal. The  2d  section  of  the  Act  of  1868,  p.  28,  provides,  that  "as  soon  as  an 
application  for  an  appeal  is  made  to  the  Register,  it  shall  be  his  duty  to  de- 
liver to  the  party  applying  for  such  appeal  a  certified  transcript  of  all  the 
proceedings  had  in  his  office  relative  to  the  conflicting  claims. '^ 

Neither  did  the  law  require  the  party  appealing  to  file  with  the  Register 
an  appeal  bond.  The  2d  section  proceeds  to  enact,  that  the  party  appealing, 
to  whom  the  Register  shall  have  delivered  a  transcript  as  abovesaid,  '*  shall 
forthwith  file  the  same  in  the  office  of  the  Clerk  of  the  parish  in  which  the 
land  is  situated,  and  give  bond,  as  in  ordinary  cases,  as  security  for  costs." 
The  expressions  in  the  French  text  of  the  section  are  "  et  foumira  le  caution- 
nement  ordinaire  pour  le  paiement  des  fi^is."  It  is  proved  that  the  appellant 
on  filing  the  transcript  from  the  Register  in  the  District  Court,  procured  to 
be  endorsed)^  on  the  accompanying  petition,  which  he  presented  in  conformity 
with  the  8d  section  of  the  statute,  an  obligation  for  the  security  of  the  costs, 
subscribed  by  one  Ingram^  which  the  Clerk  of  court  testifies  is  the  usual  mode 
of  securing  costs  in  his  court  We  consider  this  a  compliance  with  the 
statute. 

The  plaintiff,  in  his  petition  presented  to  the  District  Court,  has  set  forth 
the  following  alleged  errors  of  the  Register  of  the  State  Land  Office : 

1st.  That  after  the  certificate  of  entry  had  issued  to  William  Keller  on  the 
19th  January,  1856,  the  Register  had  no  right  to  institute  proceedings  to  have 
the  same  cancelled. 

2d.  That  no  application  for  a  preference  right  of  entry  had  been  filed  in  the 
State  Land  Office,  or  marked  as  filed  or  received  in  the  office  within  the  time 
prescribed  by  law  to  secure  a  preference  entry  under  the  State  preemption 

laws. 

3d.  The  Register  erred  in  not  taking  parol  proof  to  establish  the  fact,  that 
Loflin  had  parted  with  all  his  rights  to  enter  the  said  land,  if  any  he  had,  prior 
to  the  time  of  making  proof  of  settlement  on  the  said  quarter  section. 

4th.  The  proof  laid  before  the  Register  fully  establishing  the  fact,  that  Lojlin 
had  parted  with  all  his  rights  to  enter  the  said  quarter,  he  erred  in  not  con- 
firming the  certificate  of  entry  which  had  been  issued  to  William  Keller. 

5th.  The  Register  en-ed  in  supposing  that  it  was  a  title  to  land  that  he  was 
investigating  and  not  a  right  to  enter  land  depending  upon  facts,  the  proof  of 
which  must  necessarily  be  by  parol,  as  all  conflicting  rights  prior  to  the 
existence  of  a  title  out  of  the  government  may  be  established  by  parol  testi- 
mony. 

I.  On  the  first  error  assigned.  The  first  section  of  an  Act  to  provide  for  the 
sale  of  swamp  lands  granted  by  Congress  to  this  State,  approved  17th  March, 
1852,  (Session  Acts,  p.  167,)  provides,  that  "the  Register  of  the  Land  OflSce, 
and  Treasurer  of  the  State  as  receiver  of  public  moneys,  are  hereby  authorized 
to  sell  warrants  for  one  million  acres  of  land,  to  be  located  on  the  swamp  or 
overfiowed  lands  donated  by  Act  of  Congress  of  2d  March,  1849,  and  28th  of 
September,  1850,  said  warrants  to  be  issued  for  not  more  than  six  hundred  and 
forty,  nor  less  that  forty  acres,  according  to  the  laws  regulating  the  surrejs 
and  legal  subdivisions  of  sections  adopted  by  the  United  States ;  provided,  the 
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same  shall  not  be  sold  for  less  than  one  dollar  and  twenty-five  cents  per  acre ; 

and  provided,  further,  that  no  warrant  shall  be  issued  until  the  expiration  of        Lofuv. 

three  months  after  the  passage  of  this  Act." 

"  Section  2d.  Be  it  further  enacted.  That  every  white  person  being  the  head 
of  a  fitmily,  or  over  twenty-one  years  of  age,  who  has  made  a  settlement  on  any 
part  of  said  lands  previous  to  the  passage  of  this  Act  shall  have  the  privilege 
of  entering  not  less  than  forty,  nor  more  than  three  hundred  and  twenty  acres 
of  the  same,  at  the  office  of  the  State  Land  Office  at  Baton  Rouge,  at  the  mini- 
mum price  of  one  dollar  and  twenty-five  cents  per  acre  ;  provided,  that  applica- 
tion and  payment  thereof  be  made  before  the  expiration  of  twelve  months  after 
the  passage  of  this  Act ;  and  provided,  further,  that  the  party  thus  applying 
for  a  preference  right  shall  make  oath  before  some  officer  of  the  State  qualified 
to  administer  the  same,  that  he  or  she  had  settled  on  the  land  applied  for,  with 
the  view  and  purpose  of  cultivating  the  same,  and  not  for  the  purpose  of  specula- 
tion, and  shall  state  as  near  as  may  be  the  date  of  such  settlement,  which  oath 
as  to  the  location  and  settlement,  shall  be  sustained  by  the  affidavit  of  two 
disinterested  witnesses." 

**  Section  8.  Be  it  further  enacted,  That  all  conflicting  claims  of  preference 
rights  to  any  of  said  lands,  shall  be  decided  by  the  Register,  who  shall  adjudge 
the  same  to  the  person  first  locating  or  settling  thereon." 

Various  Acts  subsequently  passed — 1863,  March  16th,  and  April  28th,  Ses- 
sion Acts,  p.  35  &  156  ;  and  1855,  March  15th,  Session  Acts,  p.  260 — have  ex- 
tended the  time  for  actual  settlers  to  make  application,  proof  and  payment,  to 
secure  a  preference  right  upon  the  State  lands. 

Under  these  statutes,  it  is  obvious  that  locations  of  warrants  must  be  very 
apt  to  come  in  collision  with  settlement  rights ;  and  there  is  nothing  in  the  law 
which  precludes  the  Register  firom  interfering,  after  a  certificate  of  entry  upon 
the  location  of  a  warrant,  to  determine  whether  such  location  has  not  been 
made  in  violation  of  a  settlement  right  On  the  contrary,  it  seems  most  likely 
that  a  conflict  could  only  arise  between  those  two  classes  of  claims  after  an 
entry  made  by  the  purchaser  of  a  warrant. 

IT.  The  application  of  William  Loflin  for  a  right  of  preemption  is  proved 
to  have  been  made,  in  the  manner  required  by  the  Acts  above  quoted,  in  the 
month  of  February,  1854,  which  was  less  than  twelve  months  after  the  passage 
of  the  Act  of  1853,  March  16th,  (Session  Acts,  p.  35,)  and  was  consequently 
within  the  time  prescribed  by  law  to  secure  a  preference  entry  under  the  State 
preemption  laws. 

It  has  been  argued  in  this  court  by  one  of  the  counsel  for  plaintiff*,  that  there 
is  no  proof  William  Loflin  made  payment  for  the  land  within  the  delay  pre- 
scribed by  those  laws. 

But  we  agree  with  the  counsel  of  defendant  that  we  cannot  reverse  the 
Register's  decision  for  an  error  not  assigned  in  the  pleadings. 

The  Acts  of  1858  and  1857,  which  give  an  appeal  from  the  decisions  of  the 
Register  of  the  State  Land  Office  in  those  matters  to  the  District  and  Supreme 
Courts,  both  require  that  the  appellant  should  make  a  special  assignment  of 
errors,  upon  which  he  relies  for  a  reversal  of  the  decision,  in  his  petition  to 
the  District  Court  He  must  be  confined  to  the  errors  assigned.  And  in  this 
case  he  only  complains  that  there  was  no  proof  of  an  application  by  Loflin 
mider  the  statutes — and  not  that  there  was  no  proof  of  payment  by  Loflin. 

Ill,  rV  and  V.  These  three  grounds  of  error  may  be  considered  together. 
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Knxn  Keller  did  not  pretend  to  make  his  entry  upon  a  preemption  right  growing 
Lorixv.  out  of  actual  settlement  upon  the  land,  but  upon  the  location  of  a  warrant 
purchased  from  the  Land  Office.  His  entry  was  not  made  untilJune  19th, 
1866.  But  in  the  month  of  September  following,  searches  made  among  the 
archives  of  the  State  Land  Office  having  discovered  that  the  proof  of  an  actual 
settlement  of  the  same  land  entered  by  Keller  had  been  filed  by  William  Loflin 
as  far  back  as  February,  1854,  the  Register  of  the  State  Land  Office  notified 
Keller  that  his  entry  must  be  cancelled,  as  having  been  issued  in  error,  unless 
Keller  should  prove  a  superior  right  to  Lofiin,  by  evidence  to  be  taken  before 
a  Justice  of  the  Peace  of  Carroll  parish,  contradictorily  with  Loflin.  YHiere- 
upon  a  great  many  witnesses  were  examined  on  both  sides,  whose  testimony 
was  reduced  to  writing  and  laid  before  the  Register.  One  of  the  witness^ 
examined  for  Keller  was  William  L,  Knox.  It  was  attempted  to  be  shown  by 
this  witness  that  Loflin  had  sold  his  settlement  right  upon  the  land  in  question 
to  him  {Krutx)  early  in  the  year  1853,  and  that  Knox  had  subsequently  sold  it 
to  Keller. 

The  Register  disregarded  the  testimony  of  Knox^  because  a  title  to  land 
cannot  be  proved  by  parol.  In  the  District  Court  a  bill  of  exceptions  was 
reserved  to  KnooSs  testimony,  not  only  upon  this  ground,  but  also  because  he 
is  an  interested  witness,  as  vendor  of  Keller^  by  his  own  statement 

We  do  not  think  it  necessary  to  determine  at  this  time  whether  a  sale  of  the 
preemption  right  of  an  actual  settler  upon  State  lands,  can  be  proved  by  parol ; 
being  convinced  that  the  objection  to  the  witness  on  the  score  of  interest,  was 
well  taken,  and  that  he  was  clearly  inadmissible  without  a  release  at  least 
We  are  not  even  prepared  to  say,  that  a  written  release  by  plaintiff  would 
have  removed  the  objection  to  his  liability  under  the  circumstances. 

Apart  from  Kno^s  testimony,  there  is  nothing  in  the  record  showing  an  as- 
signment of  Loflin^ 8  settlement  right  to  Keller. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  and  proceeding  to  give  such  judgment  as  should  have  been  rendered 
by  the  District  Court,  it  is  further  decreed  that  the  certificate  of  entry  No.  362, 
dated  19th  June,  1856,  in  the  name  of  William  Keller^  of  the  south  east 
quarter  of  section  2,  township  20,  range  11  east,  district  of  lands  north  of  Red 
River,  be  cancelled,  and  that  plaintiff  pay  costs  in  both  courts. 


William  Gwartnky  v.  His  Creditors — J.  P.  Cadt,  Opponent. 

18    1881  ^^  burden  of  proof  is  upon  the  party  opposing  the  appointment  of  a  syndic,  on  the  ground  that 

_61    Ml  I  he  was  elected  by  a  person  who  was  not  a  creditor. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  HoweU,  J. 
Durant  &  Homor,  for  opponent  and  appellant     Elmore  <fc  King^  for  the 
syndic. 

Buchanan,  J.  James  A.  Lush  having  been  returned  by  the  notary  as 
elected  syndic  of  this  insolvency,  by  a  majority  in  amount  of  the  creditors, 
his  appointment  is  opposed  by  John  P.  Cady,  who  was  also  a  candidate  for 
the  syndicate  at  the  meeting  of  creditors,  on  Jthe  grounds : 
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Ifit  That  one  Jamet  Chapnuin^  who  voted  for  Lmk^  is  not  a  creditor  of  the      GvAunrr 
iDSoIvent;  and,  OuDiioBs. 

2d.  That  Lush  voted  for  himself  as  syndic,  under  a  power  of  attorney  from 
ODe  Nholas  C(upa/r^  which  was  not  signed. 

The  District  Judge  properly  decided  that  the  hurden  of  proof  is  upon  the 
party  opposing  the  appointment  of  a  syndic,  on  the  ground  that  he  was  elected 
by  a  person  who  was  not  a  creditor.  The  rule  was  distinctly  laid  down  in  the 
case  of  Pandelly  y.  HU  Creditors^  9  L.  R,  393,  and  has  not  since  been 
doubted. 

The  opponent  attempted  to  prove  that  James  Chapman  is  a  part  owner  of 
the  steamboat  Music,  which  is  surrendered  by  the  insolvent  to  his  creditors. 
The  evidence  is  not  clear  on  this  point ;  but  even  if  it  were,  that  fact  would 
by  no  means  amount  to  proof  that  Chapman  is  not  a  creditor  of  the  insolvent. 
They  might  have  had  many  other  dealings  together,  besides  a  joint  ownership 
of  a  steamboat 

Upon  the  second  ground  of  opposition,  Nicholas  Caspar,  sworn  as  a  wit- 
ness, testifies  that  he  authorized  a  person  named  Work,  to  sign  his  name  (he 
being  unable  to  write)  at  the  bottom  of  the  power  of  attorney,  upon  which 
Luik  voted,  in  his  name,  at  the  meeting  of  creditors. 

Judgment  affirmed  with  costs. 


VSk 


Eleanor  E.  Woods  akd  Husband  i?.  P.  A.  Woods. 

An  Actioo  to  anntd  %  tale  of  negroei  alleged  to  hare  been  boaght  at  a  fttccenlon  sale  by  the  ad- 
mlnktrator  through  peraonf  Interposed  waa  properly  bronght  against  the  administrator  at  his 
domicil,  in  regard  to  nollUies  arising  sobsequent  to  the  order  of  sale.  The  order  of  sale  itself  and 
the  proceedings  anterior  to  It  could  only  be  attacked  In  the  court  which  decreed  the  sale. 

The  heirs  have  tnch  an  Interest  In  the  succession  while  under  administration  as  to  authorise  their 
bringing  a  suit  against  the  administrator  to  set  aside  a  sale  made  to  himself  through  persMis 
InterpoMd. 

APPEAL  from  the  District  Court  of  the  parish  of  West  Baton  Rouge,  Beale^  J. 
D.  y.  BarroWj  for  plaintiffs  and  appellants.  M.  C  Eudsan^  for  de- 
fendant 

Merrick,  G.  J.  The  present  case  is  before  us  on  an  appeal  taken  by  plain- 
tiffi  from  a  judgment  dismissing  their  petition. 

The  action  as  it  now  stands  is  brought  in  the  parish  of  West  Baton  Rouge 
by  the  plaintiffs,  as  the  heirs  at  law  of  Bzer  B,  Woods,  Amanda  Smith,  their 
mother,  and  of  Ma/ria  E.  and  Edith  Woods,  their  deceased  sisters,  to  annul 
the  sale  of  certain  slaves  bought,  as  plaintiffs  allege,  by  the  defendant,  the  ad- 
nunistrator  of  said  Eter  E.  Woods,  deceased,  through  persons  interposed. 

It  is  alleged  that  the  succession  of  said  Ezer  E,  Woods  was  opened  in  the 
parish  of  De  Soto,  where  the  defendant,  Frame  A.  Woods,  was  appointed  ad- 
ministrator, and  where  he  provoked  the  sale  of  the  slaves  in  controversy.  The 
petition  alleges  causes  of  nullity  previous  to  and  in  the  decree  of  sale,  and  also 
in  the  sale  itself  to  the  administrator  through  persons  interposed.     The  petition 
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^"^  also  contains  other  causes  of  action  which,  after  exception,  were  Toluntarilj 
WooM.  dismissed  by  plaintiffs.  On  exception  taken  by  defendant's  counsel  the  residue 
of  the  action  was  dismissed  at  plaintiffs'  costs. 

It  is  contended  by  defendant  that  the  District  Judge  did  not  err  in  dismissing 
the  suit,  because  the  District  Court  of  the  parish  of  De  Soto  is  the  forum  in 
which  to  settle  all  matters  relative  to  the  Succenion  of  Ezer  E,  Woods.  This 
is  true  as  it  respects  all  that  part  of  the  action  which  alleges  nullities  anterior 
to  and  in  the  decree  of  sale.  These  proceedings  can  only  be  attacked  in  the 
court  which  rendered  them.  C.  P.  608.  But  in  regard  to  the  nullity  arising 
subsequent  to  the  order  of  sale,  and  in  the  practices  of  the  defendant,  the  suit 
is  properly  brought  at  the  domicil  of  the  defendant  Mimmppi  Marine  and 
Fire  Insurance  Company  v.  Banh  of  Louisiana,  11  R.  R. ,  47. 

It  is  further  contended,  that  the  heirs  cannot  sue  the  administrator  for  a 
single  act  of  his  administration,  but  must  call  upon  him  to  account  The 
question  is  not  entirely  free  from  difficulty.  We  think,  however,  that  the 
heirs  have  such  an  interest  in  the  succession  while  under  administration  as  to 
be  able  to  have  the  sale  made  to  the  administrator  either  through  a  person  in- 
terposed or  to  himself  directly  declared  null.  If  the  sale  should  be  declared 
illegal  the  propertyVill  be  subject  to  a  re-sale  to  pay  debts,  if  it  be  needed, 
and  no  injury  can  result  to  the  creditors  of  the  succession,  while  the  rights  of 
the  heirs  will  also  be  protected. 

The  defendant's  counsel  has  filed  in  this  court  what  he  denominates  a  per- 
emptory exception  to  the  action,  based  on  the  want  of  an  allegation  in  the 
petition  that  plaintiffs  ever  tendered  the  defendant  the  price  for  which  the  slaves 
sold. 

Without  deciding  whether  an  exception  of  this  kind  can  be  filed  in  this  court 
we  deem  it  sufficient  to  remark  that  the  petition  alleges  that  the  allegation  in 
the  petition  for  a  sale,  that  the  estate  was  involved,  was  untrue,  and,  further- 
more, it  is  alleged  that  said  administrator  had  in  his  hands,  or  ought  to  have 
had,  sufficient  funds  to  pay  all  the  pressing  liabilities  of  the  estate.  Now,  if 
the  sale  was  unnecessary,  the  administrator  has  the  funds  arising  from  said 
sale  in  his  own  hands,  and  a  tender,  if  needed  under  other  circumstances,  does 
not  appear  to  be  required  in  this  case. 

We  think,  so  far  as  it  respects  the  nullities  arising  since  the  order  of  sale 
was  made,  that  the  action  can  be  maintained  at  the  defendant's  domicil,  and 
that  the  exception  should  be  overruled  and  the  plaintiffs  be  permitted  to  intro- 
duce proof  of  such  nullity. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be'reversed  so  far  as  it  dismisses  plaintiffs'  action  for 
nullities  alleged  to  have  arisen  since  said  order  of  sale,  and  that  this  case  be 
remanded  to  the  lower  court  for  further  proceedings,  the  defendants  paying  the 
costs  of  appeal. 

Spofford,  J.,  took  no  part  in  this  case. 
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John  Fletcher  v.  Catharine  Henley,  his  Wife. 

The  lUtate  relatlTe  to  a  change  of  Tenoe  tn  clyQ  cases  (Acts  of  1856,  p.  808,)  does  not  make  such       ^   33S 

change  a  matter  of  right,  bat  leaves  it  discretionary  with  the  coort  to  grant  or  refuse  the  appli- 

cation  after  hearing  CTldence. 
Where  a  seasonable  though  fhiltless  effort  had  been  made  to  examine  a  witness  whose  testimony 

had  been  taken  under  commission,  in  relation  to  contradictory  statements  aileged  to  have  been 

made  by  him,  proof  of  such  contradictory  statements  was  properly  received. 

APPEAL  from  the  District  Court  of  the  Parish  of  Concordia,  Bailiff,  J. 
R  Sparrow  and  jST.  B,  Shaw,  for  plaintiff  and  appellant    J.  K  Veazie 
and  A,  2f.  Offden  <£  Stansbury,  for  defendant  and  appellant 

Buchanan,  J.  The  parties  reside  in  the  parish  of  Concordia.  The  plain- 
tiff sues  his  wife  for  a  divorce,  on  the  ground  of  adultrj.  This  petition  was 
filed  in  June,  1856.  Defendant  answers  hy  a  general  denial  of  the  charges  of 
plaintiff,  and  reconvenes,  claiming  a  separation  of  bed  and  board,  for  defama- 
tion and  ill  treatment  She  prays  for  a  jury.  The  answer  and  petition  in 
reconvention  were  filed  in  November,  1856.  The  cause  was  called  for  trial  in 
November,  1857;  at  which  time,  plaintiff  moved  for  a  change  of  venue,  on 
filing  his  affidavit  that  there  was  so  strong  a  prejudice  resting  in  the  public 
mind  against  him,  that  he  could  not  get  an  impartial  trial  in  that  parish.  The 
Sheriff  and  two  other  citizens  were  examined,  and  testified,  in  substance,  that 
there  was  a  feeling  adverse  to  the  plaintiff  pretty  generally  prevalent  in  the 
parish,  growing  principally  out  of  this  suit ;  but  that  a  jury  could  be  em- 
pannelled,  who  would  give  him  a  fair  and  impartial  trial.  The  Judge  over- 
ruled the  motion  for  change  of  venue,  and  the  trial  proceeded  before  a  jury, 
each  one  of  whom  upon  his  voir  dire  had  sworn  that  he  had  no  bias  or  pre- 
judice for  or  against  either  party,  and  that  he  had  not  formed  nor  expressed 
an  opinion  about  the  merits  of  the  cause. 

The  statute  relative  to  a  change  of  venue  in  civil  cases  (Acts  of  1855,  page 
803),  does  not  make  such  change  a  matter  of  right,  but  leaves  it  discretionary 
with  the  court  to  grant  or  refuse  the  application,  after  hearing  evidence.  And 
this  harmonizes  with  the  theory  of  trials  by  jury,  which  supposes  a  principal 
advantage  of  such  mode  of  trial,  to  consist  in  having  judges  of  the  vicinage, 
who  know  the  parties  and  their  witnesses.  And  this  advantage  is  the  more 
apparent,  where,  as  in  the  present  case,  the  issue  is  one  of  character  in  the 
most  important  of  social  relations ;  and  where,  as  here,  the  credibility  of  mate- 
rial witnesses  is  drawn  in  question.  The  record  satisfies  us  that  the  discretion 
of  the  District  Judge  was  judiciously  exercised  in  this  instance.  The  appli- 
cation for  a  change  of  venue  was  tardy.  Issue  had  been  joined  for  a  year  be- 
fore it  was  made.  The  statute  allowed  the  plaintiff  to  have  made  the  applica- 
tion in  vacation,  upon  ten  days  notice  to  the  opposite  party.  Instead  of  avail- 
ing himself  of  this  provision  of  the  law,  the  plaintiff  delays  it  until  the  mo- 
ment of  going  to  trial.  The  immediate  effect  of  the  application,  if  granted, 
would  have  been  to  continue  the  cause.  The  statute  was  certainly  not  intended 
to  delay  trials ;  and  Judges  should  take  heed  that  it  is  not  perverted  to  that 
purpose. 


11>2  SUPREME  COURT  OF  LOUISIANA, 

Flktobbb  Plaintiff  excepted  to  the  mode  of  completing  the  jury,  after  the  regular 

Hnunr.  panel  had  been  exhausted.  His  council  offers  no  argument  in  support  of  this 
bill  of  exceptions,  and  it  is  only  necessary  to  remark  that  the  course  adopted 
is  supported  by  the  authority  of  the  case  of  Barthet  v.  Estebene,  5  An.  315. 

Plaintiff  excepted  to  the  reading  on  the  trial,  of  the  evidence  given  on  a 
rule  for  alimony.  We  sec  no  good  objection  to  this  evidence.  It  was  taken 
in  the  presence  of  both  parties. 

Also,  to  the  examination  of  defendant's  mother  as  a  witness.  This  objec- 
tion is  untenable.     See  Act  of  1855,  No.  807,  sec,  2. 

Plaintiff  also  excepted  to  the  reception  of  testimony  of  witnesses  to  prove 
that  B.  F,  BakeVy  a  witness  for  plaintiff  examined  under  commission,  had  made 
statements  to  those  witnesses,  inconsistent  with  the  statements  made  by  him 
in  his  deposition  read  in  the  cause.  The  rule  of  evidence  appears  to  be  set- 
tled, that  a  contradictory  statement  of  this  kind  can  only  be  proved,  after  the 
witness  impeached  shall  have  been  afforded  an  opportunity  of  explaining  the 
contradiction,  by  being  examined  in  relation  to  it,  Fletcher  v,  Fletcher ^  6 
An.  408. 

But  in  this  case,  a  seasonable,  though  fruitless  effort  seems  to  have  been 
made  to  examine  Baker  in  relation  to  his  alleged  contradictory  statements. 
Baker's  deposition  was  taken,  as  already  said,  under  a  commission  at  Vicks- 
burg,  Warren  county,  Mississippi,  by  Lazarus  Lindsay,  commissioner.  After 
this  deposition  was  returned  into  court,  and  before  the  term  of  the  court  at 
which  the  cause  was  tried,  another  commission  was  taken  out  by  defendant, 
and  sent  to  the  same  commissioner  at  Vicksburg,  who  had  executed  the  pre- 
vious one,  with  an  interrogatory  annexed,  to  Baker,  requesting  him  to  state 
whether  he  had  not  made  the  statements  to  those  persons  named,  which  were 
testified  of  afterwards,  in  open  court,  by  those  persons,  and  are  now  excepted 
to.  The- return  of  the  commissioner,  Lindsay ,  to  the  last  named  commission, 
shows  that  Baker  could  not  be  found. 

We  think  that  the  court  did  not  err  in  receiving  evidence  of  the  contradic- 
tory statements  of  Baker,  under  the  circumstances.  But,  even  if  this  were 
doubtful,  we  would  not  feel  justified  in  sending  back  the  cause  to  the  jury  on 
this  account ;  inasmuch  as  we  find  the  most  material  statement  of  Baker's  de- 
position flatly  contradicted  by  the  witness  John  Ivy  ;  and  it  was  for  the  jury 
to  decide,  which  of  the  two  witnesses.  Ivy  or  Baker,  they  would  believe. 

Upon  a  careful  review  of  the  evidence,  we  are  satisfied  that  the  verdict  of 
the  jury  has  done  justice  between  these  parties. 

The  judgment  is,  therefore  aflBrmed,  with  costs. 
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Benjamin  F.  Young  v.  M.  Courtney  et  als.  ^^*  ^*__ 

18  id 

In  lognft,  1810, 3. 1'.,  by  a  power  of  attorney,  authorlaed  W.  8.  to  collect  the  purchase  money  of  a       flM_87a| 
tract  of  land  which  he  had  prerlooaly  lold.    A  description  of  the  land  was  gWen  and  the  attorney 
was  also  aathorlsed  to  ratify  the  sale.    Under  his  aathority,  he  ratified  the  sale  and  collected  the 
unpaid  purchase  money.    Beld :  That  after  so  great  a  length  of  time,  the  sale  and  ratification 
most  be  considered  as  conelnsiye  on  those  plain  tiifh  who  claim  under  B.  F. 

In  the  absence  of  all  proof  of  fraud,  good  faith  In  the  transactions  of  parties  will  be  presumed  after 
grsat  length  of  time. 

The  law  generaOy  considers  the  tax  and  costs  as  the  only  damage  which  a  party  sustains  by  the 
defence  of  the  suit  against  him. 

APPEAL  fipom  the  District  Court  of  the  Parish  of  Pointe  Couple,  RatUff,  J. 
/.  L.  Labdell  A  R  K  Ogden,  for  plaintiffs  and  appellants.  U,  B.  dt  B, 
Phillip^  Brewer  <fc  Collins^  Eugene  Janifi,  Prevosty  &  Waples  and  Eustig,  for 
defendants. 

UuiRicK,  C.  J.  The  plaintiffs  claim  of  the  defendant  a  tract  of  land  lying 
upon  Fausse  Rividre,  in  the  parish  of  Pointe  Couple,  being  a  double  conoes- 
sion,  containing  1680  arpents.  They  claimed  title  in  their  original  petition 
thioogh  J)r.  Benjamin  Farrar^  who  died  in  the  year  1790.  By  their  amended 
petition  they  allege  that  the  front  tract  of  land  was  conveyed  by  Margaret 
GaiUard  and  Abraham  EllUy  in  1794,  to  Benjamin^  Arms  Franeiska  and  Mar- 
garet Farrar^  the  children  and  heirs  of  Br,  Benjamin  Farrar,  deceased,  from 
whom  they  claim  by  inheritance. 

The  defendant  claims  title  by  mesne  conveyances  from  Benjamin  and  Mar^ 
garet  Farr^tr^  two  of  the  vendees  above-named,  the  said  Margaret  having  mar- 
ried Richard  Butler. 

It  appears  that  the  original  tract  of  land  was  placed  on  the  inventory  of  Br. 
Benjamin  Farrar,  in  1791.  This  seems  to  have  been  done  in  error;  for,  in 
1794,  we  find  the  heirs  of  i>r.  Benjamin  Farrar  acquiring  this  property  from 
Ahraham  EiH$  and  wife,  to  whom  they  gave  in  exchange  therefor  three  negro 
men. 

A  formal  partition  of  the  effects  of  the  succession  of  Br,  Benjamin  Farrar 
bas  been  offered  in  evidence.  It  does  not  include  the  tract  of  land  in  contro- 
versy, and  defendant's  counsel  say  that  they  are  unable  to  find  any  written 
eridcnce  of  its  partitioa  Nevertheless,  on  the  fifth  day  of  January,  1798;  Ber^ 
jamin  Farrar^  jr,,  for  want  of  a  Notary  Public,  sold  before  Wm,  Bupmt,  the 
Commandant  of  the  post,  and  two  witnesses,  to  Cha/rlee  Oremillion^  for  $1250, 
payable  in  one  and  two  years,  eight  and  one-fourth  arpents  front,  by  a  depth 
of  forty  arpents,  described  as  *^une  terre  en  fiiche,  eize  dam  le  lieu  do  la  Fausse 
Riridre  et  dans  ce  district^  de  huit  arpents  et  trois-quarts  de  firont,  sur  la  pro- 
Ibndeor  ordinaire  de  quarante,  attenante  d'un  c6t6  k  Ui  terre  du  Sr.  Joeeph  Be- 
evtr,  et  de  Fautre  k  la  demoiselle  Farrar^  laquelle  terre  appartient  au  vendeur 
pour  lui  6tre  6chue  au  partake  dee  biene  de  la  euceessian  de  feu  Benjamin 
FarraTy  son  pdre.  Fait  en  ce  poste  le  sept  novembre  de  mil  sept  cent  quatre- 
ringt«eize." 

On  the  second  day  of  August,  1810,  Benjamin  Farrar,  by  a  power  of  attor- 
ney authorizing  Wm,  Taylor  to  collect  the  price  of  the  purchase  from  the 
vendee,  ratified  and  confirmed  the  sale  previously  made,  and  describing  the 
25 
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Torao         tract  of  land  as  being  on  False  River,  adjoining  iht  land  of  Joseph  JDecuir, 

GouxTnT.       and  tJun  in  the  possession    of  said    Charles    OremiUum.      His    attorney 

made  the  ratification  and  acknowledged  to  have  received  the  residue  of  the 

price,  $427,  by  notarial  act  passed  before  the  parish  judge  30th  of  August, 

1810. 

It  appears  to  us  that  at  this  late  period,  this  sale  and  ratification  must  be 
considered  as  conclusive  upon  such  of  the  plaintiffs  as  claim  to  be  heirs  of 
Benjamin  Farrar,  jr.  After  an  adverse  possession  of  fifty-eight  years  by  per- 
sons holding  under  an  original  purchaser  in  good  faith,  we  must  presume  that 
a  supplemental  partition  was  made,  and  the  recital  in  the  act  of  sale  to  Gremiir 
lion  was  true,  and  the  heirs  of  the  vendor  making  this  recital  cannot  be 
permitted  now  to  gainsay  the  admission  of  their  ancestor.  They  are  estopped 
by  it 

In  the  above  description  of  property,  made  in  1798,  Benjamin  Farrar  sells 
by  boundaries  upon  lands  of  Joseph  Deouir  on  one  side  and  Miss  Farrar  on  the 
other.        * 

On  the  26th  day  of  January,  1801,  Richard  Butler  and  Mrs.  Margevrst 
Farrar^  his  wife,  duly  authorized  by  him,  sell  to  Julien  Foydras  all  the 
property,  lands,  slaves  and  farming  utensils,  which  she  held  at  the  post  of 
Pointe  Goupde,  for  $63,000,  payable  in  three  instalments.  They  enumerate  the 
lands  and  slaves  sold,  and  describe  one  of  the  tracts  of  land  as  iollows,  viz : 
**  Item,  une  terre  size  dans  Fanse  de  la  Fausse  Riviere,  bom6e  d'un  c6t6  k  celle 
du  Sieur  Charles  Chemillion,  et  de  Fautre  k  celles  du  Sr.  Joseph  Deeuir^  con- 
taining seize  arpents  et  deux-tiers  de/ront^^ 

In  another  part  of  the  act  the  parties  describe  the  whole  property  sold  as 
"Tous  lesquels  biens  meubles  et  immeubles  appartiennent  aux  susdits  vendeurs 
pour  les  avoir  eu  de  la  succession  de  feu  Sr,  Benjamin  Farrar^  pere  de 
la  demoiselle  Marguerite  Farrar,  femme  du  Sr.  R.  Butler,  dans  les  parts 
qui  lui  sont  ^chues  lors  de  la  separation  des  biens  de  la  dite  succession  aux 
h^ritiers,  le  sept  du  mois  de  novembre  de  Fannie  mil  sept  cent  quatre-vingt- 
seize." 

These  two  sales  to  Charles  Gremillion  and  Julien  Fogdras  cover  the  whole 
tract  of  land  acquired  from  Abraham  Ellis  and  wife.  No  notice  is  taken  of  the 
interest  in  the  same  of  Anne  Franeiska  Farra/r  who  married  Samuel  C.  Toung. 
The  plaintiffs,  Benjamin  Fa/rrofit  Young  and  Elista  H.  Young,  cl»im  as  her 
heirs.  But  at  the  same  time,  they  and  the  other  plaintiffs  claim  as  heirs  of 
Margaret  Butler,  deceased,  and  are  therefore  bound  by  her  warranties  and  are 
estopped  by  her  admissions.  If  then  Margaret  Butler  was  bound  in  warranty 
to  Julien  Foydras  and  his  vendees,  then  the  plaintiffs  are  repelled  firom 
claiming  th.e  land  by  the  same  warranties.  Thus  the  heirs  of  Benjamin 
Farrar,  jr.,  are  bound  as  warrantors  in  both  acts  of  sale.  The  heirs  of 
Anne  Franeisha  Farrar  are  bound  by  the  act  of  sale  ot  Margaret  Butler  and 
its  recitals. 

But  the  plaintifib'  counsel  contend  that  Julien  Foydras,  the  purchaser, 
appears  by  the  recital  in  the  inventory  to  have  been  the  executor  of  the  last  will 
and  testament  of  Br.  Benjamin  Fa/rrar,  deceased,  and  as  he  had  not  settled  up 
his  account  in  1801,  he  could  not  buy  any  of  the  effects  of  the  succession  from 
the  heirs.  The  will  has  not  been  produced  to  us,  and  we  are  not  informed 
whether  the  seizin  of  the  estate  was  conferred  upon  the  executor  or  not  If 
it  were  not,  the  heirs  would  be  considered  in  the  possession  of  the  estate,  hav- 
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iog  the  right  to  dispose  of  the  same,  upon  furnishing  the  executor  with  funds  Tonra 
suiBcient  to  pay  the  debts  and  legacies,  and  the  property  could  not  therefore  be  Oovrvit. 
considered  under  the  administration  of  the  executor.  After  this  lapse  of  time, 
and  in  the  absence  of  all  proof  of  fraud,  the  parties  must  be  considered  as  hay- 
ing treated  with  each  other  in  good  faith,  and  Mrs.  Butler  must  be  presumed 
to  hare  sold  only  those  things  in  her  possession  and  under  her  control.  More- 
orer,  the  title  to  the  property  in  question  is  alleged  by  plaintiffs  to  have  been 
acquired  by  the  heirs  alter  the  death  of  Dr.  Benjamin  Farrar.  See  Moreau 
k  Garleton's  Partidas,  p.  1087,  Law  2;  p.  1089,  Law  4;  p.  1090,  Law  6; 
p.  663,  Law  4 ;  11  Martin,  298 ;  Ross  v.  Boss,  8  An.,  588. 

Bat  it  is  further  urged  that  Margaret  Farrar  owned  only  one  undivided 
third  part  of  the  tract  of  land  in  question,  and  that,  therefore,  she  could  not 
sell  as  the  absolute  owner,  by  boundaries,  two-thirds  df  the  same.  The  answer 
to  this  is  that  she  did  sell  such  portion,  claiming  the  right  so  to  do,  and  recog- 
nized the  ownership  and  possession  of  Charles  Gremillion,  by  claiming  to  his 
boundaries.  The  plaintiff  then,  as  we  have  already  said,  being  her  heirs,  are 
bound  by  her  acts,  which,  after  the  lapse  of  more  than  half  a  century,  must 
be  held  to  have  been  performed  with  a  full  knowledge  of  her  rights  and  those 
of  her  co-heirs. 

It  is  again  objected  that  the  act  produced  by  defendants,  purporting  to  be 
irom  Benjamin  Farrar,  jr.,  to  Charles  Gremillion,  contains  an  erasure  and 
mterlineation  which  is  a  forgery  and  entirely  changes  the  location  intended  by 
the  grantor.  It  is  contended  that,  as  the  act  originally  stood,  the  tract  was 
described  as  on  the  island  of  Fausse  Rividre ;  that  the  words  *^  rile  de  !»  Fausse 
Riridre  *'  were  improperly  changed  to  "  ^  lieu  de  la  Fausse  Rividre."  Two 
witnesses  were  examined  as  experts.  They  say  that  they  are  of  the  opinion 
that  the  words  Fisle  were  partially  erased,  and  that  the  words  le  lieu  were 
written  in  the  place  of  them.  One  of  the  witnesses  said,  that  he  thought  both 
words  were  written  with  the  same  ink,  although  he  could  not  say  whether  it 
was  written  by  the  same  hand  or  not.  It  is  in  proof  that  the  expression  '*  une 
tens  sise  au  dit  lieu  de  la  Fausse  Bivi^re  "  was  a  common  expression  in  acts 
at  that  period,  and  the  officer  in  closing  the  act  in  question  says  that  it  was 
**passee  d  dit  lieu  de  la  Pointe  CowpU^  &c  In  support  of  the  genuineness 
of  the  act  as  it  now  stands,  is  the  proof  of  the  adjoining  boundaries,  the  act  of 
Mrs.  Butler  referring  to  the  tract  of  Charles  Gremillion^  the  ratification  in 
1810,  the  copy  made  in  1806,  and  the  proof  of  the  continuous  possession  of 
CharUs  Gremillion  and  his  vendees  as  far  back  as  the  memory  of  the  witnesses 
go,  which  is  upwards  otforty-Jhe  years.  The  title  followed  by  possession  for 
this  long  period  must,  even  in  the  case  of  doubt,  be  considered  to  have  been 
originally  conformable  to  the  possession,  and  the  erasure  and  interlineation  so 
sustained  to  be  sufficiently  explained. 

A  reference  to  these  sales  to  Charles  Gremillion  and  Julien  Poydras  shows 
that  the  plaintifis  are  divested  of  title.  We  do  not,  therefore,  feel  ourselves 
caUed  upon  to  consider  defendants'  title  step  by  step,  nor  to  show  how  the 
prescription  in  favor  of  the  defendant  has  also  been  acquired ;  for  on  this  point 
also  we  are  of  the  opinion  that  the  case  is  with  the  defendant 

But  the  defendant,  Micajah  Courtney,  claims  that  he  has  been  injured  in  the 
sum  of  $5000  by  the  unwarrantable  institution  of  this  suit,  and  that  the  Dis- 
trict Judge  erred  in  refusing  to  allow  him  to  introduce  evidence  to  prove  such 
damage.     In  general,  the  law  considers  the  taxed  costs  as  the  only  damage 
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Yonio         which  a  party  sustains  by  defence  of  a  suit  against  him,  and  these  he  recovers 
OouainntT.      by  the  judgment  in  his  favor.     This  point  was  considered  in  the  case  of  the 
same  plaintiffs  against  Leheau  et  dL     See  13  An. 
Judgment  afSrmed. 


George  W.  Womack  v.  Robert  Fluker. 

ThB  security  cannot  point  out  for  dlscustion  property  which  once  belonged  to  hit  principal  and  was 
even  mortgaged  to  secure  the  original  holder  of  the  notes  sued  on,  when  such  property  Is  no 
longer  in  the  principal  debtor's  possession  and  has  passed  by  saccessive  oouTeyance  into  tho 
hands  of  a  third  person. 

APPEAL  from  the  District  Court  of  the  parish  of  St.  Helena,  Wattenton^  J. 
Julian  E,  Wilson^  for  plaintiff.  Mu96  A  Ha/rdeey  for  defendant  and  ap- 
pellant. 

Spofford,  J.  The  only  question  here  presented  by  the  defendant  and  ap- 
pellant grows  out  of  his  plea  of  discussion. 

Being  sued  as  a  surety  merely  he  had  a  right  to  plead  discussion,  by  com- 
plying with  the  requisites  of  the  law. 

"  The  surety  who  does  require  the  discussion  is  bound  to  point  out  to  the 
creditor  the  property  of  the  principal  debtor,  and  furnish  a  sufficient  sum  to 
have  the  discussion  carried  into  effect  He  must  not  point  out  the  property  of 
the  principal  debtor  situated  out  of  the  State,  nor  the  property  which  is  in 
litigation,  nor  that  which  is  mortgaged  for  the  debt  and  no  longer  in  the  pos- 
session of  the  debtor."     C.  C.  8016. 

It  appears  that  the  property  pointed  out  for  discussion  by  the  security  in 
this  case,  although  it  once  belonged  to  his  principal  and  was  even  mortgaged 
to  secure  the  original  holder  of  the  notes  sued  upon,  is  no  longer  in  the  princi- 
pal debtor's  possession,  but  has  passed  by  two  successive  conveyances  into  the 
hands  of  a  third  person. 

It  was  not  competent  for  the  surety  to  point  out  property  in  this  predicament 
for  discussion. 

Our  Article  8016  is  taken  substantially  from  Article  2028  of  the  Napoleon 
Code,  lif .  Troplong,  commenting  upon  the  latter  Article,  says  :  **  Si  les  biens 
indiqu^s  ^taient  passes  par  vente  ou  autre  alienation,  dans  les  mains  de  tiers 
d^tenteurs,  la  caution  ne  serait  pas  fond6e  k  en  exiger  la  discussion."  Du 
Cautionnement,  No.  267. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  from  be  affirmed,  with 
costs. 


NEW  ORLEANS,  MARCH,  1868.  191 


MiKT  Jane  Matthews  et  al.  v.  Jeannbtte  Matthews  et  al. 

Wh«a  hutMUid  and  wife  remored  from  another  State  to  Louisiana  and  after  the  remoyal  the 
biuband  received  money  from  the  estate  of  the  mother  of  his  wife,  it  was  held  that  the  wife  had 
a  Talid  claim  therefor  against  the  husband's  estate. 

The  will  of  W.  M,  eonUined  the  following  danse :  "  IwUh  my  io(Ai  JeawktMe  Matihem  to  have 
kerlavq^part<tfmyMia*e,€Mdherehoie0o/th€  houte  servoiUf  ctfUr  my  deoeeuetOS  pre- 
teribed  by  ths  law$  qf  ihU  State  » 

EM:  That  the  danse, "  her  lawftil  part  of  mj  estate," applied  by  the  testator  to  his  wife,  meant,  the 
obe-half  of  the  acquests  and  gains  In  fUU  ownership,  and  the  usufruct  of  the  other  half. 

Mddf  alm>:  That  the  clause  by  which  the  testator  bequeathed  to  his  wife  her  choice  of  the  house 
serrants  after  the  testator's  decease,  was  a  bequest  of  as  many  as  she  should  choose  to  sdect  of 
the  sUtcs  employed  about  the  house  at  the  time  of  the  testator's  death,  and  that  the  widow  haT- 
lag  fedected  four,  from  out  of  the  eight  or  nine  in  number,  was  entitled  to  them. 

APPEAL  firom  the  District  Court  of  the  parish  of  Pointe  Couple,  Cootey,  J. 
/.  Z.  Lohdell^  for  plaintiffs  and  appellants.     U,  B,  d  B.  FhillipSy  for  de- 
fendants. 

Buchanan,  J.  This  is  an  action  of  partition.  The  questions  are  almost 
exdusively  of  fact,  which  have  been  correctly  decided  by  the  District  Court, 
with  the  exception  of  a  claim  of  Mrs.  Matthews^  for  six  hundred  and  fifty 
dollars,  being  for  so  much  received  for  her  account  by  her  husband,  from  the 
estate  of  her  mother,  in  1841  and  1845,  which  was  long  after  the  removal  of 
the  parties  to  Louisiana.  This  constitutes,  therefore,  a  good  claim  against  the 
estate  of  WiUiam  MatthewSy  on  the  part  of  his  wife. 

There  are  two  questions  of  the  construction  of  the  last  will  of  William 
Matthews. 

We  agree  with  the  District  Judge,  that  the  words  *^  her  lawful  part  of  my 
estate,"  applied  by  the  testator  to  his  wife,  mean  the  one-half  of  the  acquests 
and  gains  in  full  ownership,  and  the  usufruct  of  the  other  half. 

But  we  feel  bound  to  differ  from  our  learned  brother  upon  the  meaning  to 
be  attached  to  the  other  clause  of  the  same  testamentary  disposition,  which 
bequeathes  to  Mrs.  Matthews  *'  her  choice  of  the  house  servants  after  my  de- 
cease.^ This  appears  to  us  to  have  been  evidently  intended  as  a  bequest 
of  as  many  as  she  should  choose  to  select,  of  the  slaves  employed  about  the 
house  at  the  time  of  the  testator^s  death.  It  is  proved  that  the  house  ser- 
vants were  eight  or  nine  in  number,  and  their  names  are  given  by  the 
witnesses.  The  widow  has  selected  four  of  those,  who  are  named  in  her 
answer. 

We  do  not  find  any  error  in  the  rulings  of  the  court  in  relation  to  the  ad- 
mission or  rejection  of  evidence,  as  set  forth  in  the  bills  of  exception. 

It  is,  therefore,  adjudged 'and  decreed,  that  the  judgment  of  the  District 
Court  be  amended,  by  decreeing  to  the  defendant  and  appellee,  Jeannette  Mat- 
thews, the  four  slaves,  George^  Sarah,  Ellen  and  Elizabeth^  selected  by  her 
from  among  the  house  servants  of  her  husband,  as  a  particular  legacy  to  her- 
self from  her  husband,  in  full  ownership ;  that  Mrs.  Jennette  Matthews  also 
recover  from  the  estate  of  her  husband,  William  Matthews,  a  further  sum  of 
six  hundred  and  fifty  dollars,  for  so  much  separate  and  paraphernal  property, 
received  for  her  by  her  said  husband  in  his  lifetime;  that  in  other  respects  the 
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MATTBKW8      judgment  of  the  District  Court  be  affirmed;  and  that  the  separate  estate  of 
Mattbbwb.       William  Matthews  pay  costs  of  appeal,  that  is  to  say,  all  costs  incurred  by 
and  subsequently  to  the  filing  of  the  petition  of  appeal. 


John  S.  Brien  v.  R.  Percy  Sargent. 


108   aPo|  A  purchaser  at  public  m1«  who  shows*  Judgmsnt,  oxecutlon  aod  Sheriff's  deed  in  the  osual  form 

~f3    |gs|  has  an  apparently  Just  title,  under  which  to  prescribe,  notwithstanding  informalitiea  in  the  sale 

117    >1>|  unknown  to  him,  if  he  possesses  long  enough  under  such  Utle  before  the  informaltUes  are  dedued 

by  suit  to  set  aside  the  sale. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  Farrar,  J. 
Hamson  &  Saii>yer,  for  plaintiff  and  appellant    A,  Snyder^  for  de- 
fendant. 

Spofford,  J.  This  is  an  action  to  annul  a  Sheriff's  sale  and  to  recover 
certain  lands  in  the  parish  of  Madison,  alleged  to  be  held  by  the  defendant 
under  mesne  conreyances  fVom  the  purchaser  at  said  Sheriff's  sale. 

The  judgment  against  the  present  plaintiff,  under  which  the  lands  in  question 
were  sold,  is  admitted  to  have  been  valid.  The  only  objections  to  the  sale  that 
need  be  noticed,  because  the  only  ones  pleaded,  are,  that  a  curator  ad  Jtoe^  ap- 
pointed to  defend  the  suit,  was  not  the  proper  person  to  be  served  with  notice 
of  seizure,  and,  that,  if  he  were,  no  proper  service  was  made  upon  him. 

The  defendant  pleaded  specially  the  prescription  of  five  and  ten  years ;  the 
cause  was  tried  upon  that  plea  only,  and  decided  in  &vor  of  the  defendant 

The  plaintiff  and  appellant  complains  that  the  District  Judge  erroneously  re- 
fused to  admit  evidence  that  he  was  in  actual  possession  of  the  premises  in 
1843.  That  evidence  was  irrelevant  and  unnecessary,  for  the  Sheriff's  sale, 
which  forms  the  basis  of  the  defendant's  title,  did  not  take  place  until  1S4S, 
and  it  is  admitted  that  the  plaintiff  was  in  possession  up  to  the  date  of  the 
seizure,  which  preceded  that  sale. 

The  argument  of  the  defendant  is,  that  by  the  act  of  seizure  that  possession 
was  divested  and,  by  the  Sheriff's  sale,  transferred  to  his  author,  the  purchaser 
at  said  sale.  And  so  the  record  shows.  If,  then,  the  informalities  charged  as 
to  the  notice  of  seizure  are  truly  charged  they  do  not  repel  the  plea  of  pre- 
scription. 

For  it  is  settled,  that  a  purchaser  at  public  sale  who  shows  a  judgment, 
execution  and  Sheriff's  deed,  in  the  usual  form,  has  an  apparently  jt»<  title  under 
which  to  prescribe,  notwithstaneing  informalities  in  the  sals,  unknown  to  him, 
if  he  possesses  long  enough  under  such  title  before  the  informalities  are  de- 
clared by  suit  to  set  aside  the  sale.  Walton  v.  Canfield^  2  Rob.,  468,  affirmed 
in  Ledufv,  Bailly^  8  An.  8. 

The  Sheriff's  deed  to  defendant's  author  is  dated  on  the  8d  March,  184d. 
Citation  in  this  case  was  served  on  the  28d  June,  1857.  Upwards  of  twelve 
years  intervened,  a  period  sufficient  to  perfect  prescription,  counting  the  term, 
as  against  the  plaintiff,  prior  to  the  statute  of  March  14th,  1848,  p.  60,  at 
twenty,  and  since  then  at  ten  years.    C.  C.  3437. 
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There  k  no  eTidence  to  impeach  the  good  faith  of  the  defendant  or  his  au- 
thors; a  commencement  of  possession  being  shown  by  the  Sheriff's  return, 
and  present  possession  being  declared  by  the  institution  of  this  suit,  a  con- 
tinuity of  such  possession  may  be  fairly  inferred  from  the  plaintiff's  allegation 
that  "  the  defendant  holds  said  lands  by  mesne  conveyanoes  under  said  Sheriff's 
flale^  and  has  deriyed  and  continues  to  derive  large  profits  therefrom." 

Judgment  afSrmed. 


Thk  State   of  Louisiana  v.  The  Judge  of  Second  District  Court. 

At  appeal  will  not  be  granted  to  a  third  peraon  not  party  to  the  ault,  who  olaima  a  luperior 
prlrflege  on  a  ftind  ordered  by  the  Judgment  to  be  diitribated,  where  it  is  apparent  that  new  evl- 
deuce  woold  be  necessary  to  establish  that  the  Judgment  appealed  from  was  erroneous. 

ON  a  mandamiu  to  the  Hon.  P.  J7.  Morgan^  Judge  of  the  Second  District 
Court  Whittaher  db  Fellowss^  Charvet  &  Drauety  and  J,  M.  Meuniery 
for  relator. 

Merrick,  C.  J.  It  is  apparent  from  the  petition  of  the  relator  and  the 
brief  of  counsel,  that  they  do  not  complain  that  the  judgment  from  which 
ihej  seek  to  appeal  was  erroneous  on  the  facts  then  before  the  courts  or 
that  this  court  would  not  be  obliged  to  render  the  same  judgment  on 
those  fitcts.  The  object  of  the  relator  is  to  introduce  other  evidence  and 
to  prove,  by  testimony  which  she  will  introduce,  that  she  has  a  privilege 
superior  to  all  the  parties  in  that  suit,  and  that  the  judgment  should  be  leversed 
as  to  plaintiff  and  defendant,  and  interveners  and  she  herself  be  decreed  to 
have  a  privilege  superior  to  them  all.  After  reciting  t)ie  judgment  in  the 
cue  of  WilkiiiBon  v.  The  Towboat  Persian^  which  had  been  rendered,  she 
avers  *^  that  as  soon  as  the  proceedings  had  herein  came  to  her  knowledge, 
having  a  direct  interest  in  the  proceeds  of  said  towboat,  as  likewise  the 
other  parties,  (consent  having  been  first  obtained,)  intervened  in  said  suit 
and  took  &  rule  together  with  the  other  interveners  in  her  said  suit,  upon 
the  sevtral  parties  in  the  suit  of  /.  B,  Wilkimon  v.  Towboat  Persian^  Cap- 
tain and  Owners,  to  show  cause  why  a  suspensive  appeal  should  not  be 
grtnted  fix)in  the  judgment  distributing  all  the  funds,  she  offering  in  evidence 
the  two  records  for  the  purpose  of  showing  the  priority  of  her  seizure  under 
mesne  process,  the  nature  of  the  claims  in  controversy  and  the  returns  of  the 
Sheriff"  In  another  place  in  her  petition  relator  shows  ^*  that  by  said  final 
judgment,  the  whole  proceeds  of  the  towboat  Persian  have  been  distributed 
without  regard  to  the  rights  of  this  opponent  and  others,  all  privilege  creditors 
of  the  highest  class." 

Relator^s  counsel  in  their  brief  say  **  that  the  judgment  now  sought  to  be 
appealed  from  should  be  re-opened,  at  least  so  far  as  it  distributes  the  fund, 
and  when  that  is  done,  the  fund  can  be  properly  distributed  in  the  suit 
haring  the  first  seizure,  viz,  Lornbard  v.  Limher%  and  to  which  suit  we  are 
parties.*' 

It  is  thus  manifest  that  the  relator  does  not  ask  for  an  appeal  for  the  pur- 
pose of  haring  the  judgment  of  the  lower  court  reviewed  by  us  on  the  facts 
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Srin  of  that  case  alone,  the  only  manner  in  which  it  can  be  examined,  but  she  de- 
jijMi9d'Di8.0T.  sires  to  show  by  other  proof  that  her  seizure  was  the  oldest,  and  that  her  pri- 
vilege outranks  those  in  that  case.  As  this  cannot  be  done,  and  as  her  remedy 
is  manifestly  that  of  third  opposition,  we  do  not  think  that  we  should  do  the 
Tain  thing  to  order  an  appeal  to  be  allowed,  particularly  as  the  relator  neg- 
lected to  make  proof  before  the  District  Judge  of  her  interest  in  the  judgment 
appealed  from.  Lex  neminem  cogit  ad  vana.  See  case  of  Dt{fau  ▼.  Dufle- 
ehier^s  syndic,  3  L.  R.  805.  In  this  case,  the  Supreme  Court  says :  **  Where 
no  objection  is  made  to  the  capacity  of  the  third  party  as  appellant,  but  be 
wishes  new  evidence  to  establish  that  the  judgment  appealed  from  must  be 
reversed,  we  are  without  authority  to  assist  him,  the  correctness  of  the  judg- 
ment appealed  from  being  to  be  tested  by  &cts  pleaded  and  proved  before  its 
rendition." 

See  also  the  case  of  Herman  v.  Smith,  7  N.  S.  677  and  8  Rob.  116.  The 
cases  cited  by  the  counsel  for  the  relator  are  not  in  conflict  with  the  doctrine 
of  these  cases. 

It  is,  therefore,  ordered,  that  the  rule  be  discharged,  at  the  costs  of  the  re- 
lator. 

Buchanan,  J.,  dissenting.  In  my  opinion  the  relator  has  made  a  sufSdent 
showing  to  justify  her  application  for  an  appeal  from  the  judgment  of  the  Dis- 
trict Court,  distributing  the  proceeds  of  the  towboat  Persian. 

**  The  right  of  appeal  is  given,  not  only  to  those  who  were  parties  to  a  cause 
in  which  a  judgment  has  been  rendered  against  them,  but  also  to  third  per- 
sons not  parties  to  that  suit,  when  such  third  persons  allege  that  they  have 
been  aggrieved  by  the  judgment*'    C.  P.  671. 

"  Whenever  a  conflict  of  privileges  arises  between  creditors  *  ♦  *  ♦  *  the 
court  shall  proceed  to  class  the  privileges  and  mortgages  according^  to  their 
rank  and  privilege  in  a  summary  manner,  after  notifying  the  parties  in- 
tereitedy    Acts  of  1855,  p.  497,  sec.  87. 

By  the  terms  of  this  Act  of  1855,  notice  is  to  be  given  of  a  distribution  of 
a  fund  seized  by  several  parties  claiming  privileges,  not  only  if  the  several 
seizures  are  in  the  same  court,  as  in  the  case  at  bar,  but  even  if  some  of  the 
seizures  are  in  other  courts. 

The  relator  has  taken  all  the  steps  necessary  to  secure  her  rights,  and  sees 
the  fund  upon  which  she  claims  a  privilege  distributed  without  any  notice 
given  to  her.  This  is  a  direct  violation  of  the  law  of  185&,  and  there  is  a  man- 
ifest probability  of  her  rights  being  irretrievably  lo^t,  unless  an  appeal  is 
allowed  her. 

VooBHiBS,  J.,  concurred  in  this  opinion. 
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SHxrLKY  Owen  u.  Gersham  Brown. 

A  narty  in  answering  interrogatories)  on  facts  and  articles,  is  not  permitted  to  state  his  conclusions  or 

bw  on  the  facta.  ' 

Wbere  a  party  interrogated  on  Ikcta  and  articles  fails  to  make  a  sufflclent  answer,  the  interrogatories 

will  bo  taken  for  confessed. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrar,  J. 
A.  B,  Caldivellf  for  plaintiff.    Louis  Sdby,  for  defendant  and  appellant. 

Mkbrick,  C.  J.  This  case  was  before  us  last  year  and  was  remanded  for  a 
new  trial,  and  among  other  things,  in  order  that  the  defendants  might  procure  the 
answers  of  the  plaintiff  to  interrogatories  on  facts  and  articles.    See  12  An.  172. 

There  are  six  interrogatories  and  answers,  but  it  will  be  necessary  to  consider 
only  the  first  interrogatory  and  answer.    They  are  as  follows,  viz : 

"  Ist  Did  you  receive  for  slave  Tom,  for  which  you  obtained  a  verdict  in  this 
case,  six  hundred  dollars  in  a  compromise  in  full  with  the  owners  of  steamers  Ni- 
agara and  Empress,  or  the  owners  of  either  of  said  steamers  ?" 

Plaintiff  answers :  "  I  received  six  hundred  dollars  in  full  discharge  against  the 
steamboat  Empress  for  carrying  off  my  negro  man  Tow,  as  I  believed  they  had 
carried  hun  off;  retaining  to  myself  any  claim  I  might  have  in  case  I  could  re- 
cover the  said  negro,  at  the  same  time  retaining  my  right  or  claim  against  BrowUy 
the  defendant  in  the  suit    I  did  not  sell  the  negro  to  the  owners  of  the  boat." 

The  answers  to  the  other  interrogatories  evidently  have  reference  to  the  fore- 
going. 

The  defendant's  counsel  contend  that  the  answer  is  insufficient  and  that  the 
interrogatory  must  be  taken  as  confessed. 

Under  the  authority  of  the  case  of  Hoover  v.  MUler,  6  An.  205,  it  appears  to 
us  that  the  objection  to  the  answer  is  well  taken.  The  Article  353  of  the  Code 
of  Practice  authorizes  the  party  interrogated  to  state  other  facts  closely  linked  to 
the  fact  on  which  he  has  been  questioned.  He  is  not  permitted  to  state  his  con- 
closions  of  law  on  the  facts,  for  that  would  be  usurping  the  province  of  the  court. 

He  must  confine  himself  to  a  narration  of  &cts  and  not  the  consequences  or 
results  of  facts.  For  what  might  seem  conclusive  to  the  party,  might  appear  very 
differently  to  the  court. 

The  answer  given  instead  of  being  satisfactory  (as  they  usually  are  where  facts 
only  are  stated),  gives  rise  to  other  questions,  as,  "  How  did  you  retain  your  right 
to  the  negro  ?  How  did  you  retain  your  right  against  the  defendant  Brown  7 
Were  these  reservations  expressly  made  in  the  release  which  you  executed,  if  in 
writing  ?  If  the  affair  were  merely  oral,  what  did  you  agree  upon  ?  And  in  what 
terras  did  you  reserve  your  rights?  Or  if  nothing  was  said,  was  the  intention 
merely  one  in  your  own  mind  not  communicated  to  the  captain  of  the  steamboat 
or  mentioned  in  the  release  ?  "  As  these  questions  indicate,  the  plaintiff  ought,  by 
hL«<  answers,  to  have  shown  how  and  in  what  manner  he  reserved  his  rights. 

The  value  of  the  interrogatories  on  facts  and  articles  depends  on  excluding  from 
them  all  matters  of  opinion ;  lor,  most  suitors  are  pervaded  of  the  justice  of  their 
causes,  and  would  have  but  little  hesitation  in  affirming  that  they  are  in  the  right, 
provided  they  could  so  easily  dispose  of  the  action. 
20    . 
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Own  Tidting  the  interrogatory  as  confessed,  the  plaintiff  is  not  entitled  to  a  donble 

BBoinr.  satisfaction  for  the  loss  of  his  slave,  and  a  settlement  with,  and  an  nncondiUonal 
discharge  of  one  of  the  tort-feasors  has  discharged  the  other. 

As  to  the  value  of  the  services  of  the  slaves  Brown  and  John  with  which  the 
defendant  has  been  charged  by  the  judgment  of  the  District  Court,  we  are  of  the 
opinion  that  the  testimony  is  not  sufficiently  certain  and  cogent  to  maintain  that 
portion  of  the  decree. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment  in  £avor 
of  the  defendants ;  and  that  they  recover  costs  in  both  courts. 


Jose  Colomsr  v.  Morgan  &  Vai^ettk. 

Tlifl  rogistry  of  a  Fhcrlfr*B  deed  in  the  book  oT  mortffagcs,  docs  not  convey  the  Information  required  by 
the  statute  ;  unless  recorded  in  the  book  of  conveyances,  the  property  is  liable  to  seizure. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Tammany,  Wattersion,  J. 
Jesse  R.  Jones,  for  plaintiff.    A,  Hennen,  for  defendant  and  appellant. 

Merrick,  C.  J.  The  present  action  was  commenced  by  an  injunction  to  pro- 
vent  Morgan,  the  Sheriff,  from  turning  the  plaintiff  out  of  the  possession  of  cer- 
tain lots  of  ground  and  buildings  in  the  town  of  Mandeville,  in  the  parish  of  St 
Tammany. 

The  defendant,  Vdette,  answered  by  setting  up  title  to  the  propaly  in  himseif 
and  praymg  to  be  decreed  to  be  the  owner  and  put  in  possession.  The  case  was 
tried  before  a  jury  and  a  verdict  was  rendered  in  favor  of  the  plaintiff. 

The  defendant  insists  that  the  action  is  a  petitory  action,  and  that  the  titles  are 
before  the  court,  and  that  it  must  pass  upon  the  question  of  title.  If  so,  his  own 
position  is  that  of  the  plaintiff  in  the  petitory  action,  for  the  proof  shows  that 
Kuzac,  through  whom  both  parties  claim,  was  in  possession  of  the  property  up  to 
the  time  of  the  Sheriff's  sale  to  plaintiff,  and  since  that  time  the  plaintiff  has  been 
in  public  possession  of  the  property.  The  injunction  was  sued  out  to  prevent  a 
disturbance  of  that  possession.  The  defendants  title  must,  therefore,  be  examined 
in  order  to  ascertain  whether  it  be  good,  and,  in  all  things,  superior  to  plainti^. 
The  defendant  claims  through  a  Sheriff's  sale  in  a  suit  against  Weymouth,  and  by 
Weymouth  through  Kxizac,  The  plaintiff  claims  as  a  purchaser  at  a  Sheriff's 
sale  m  the  suit  of  Tio,  assignee  of  /.  F.  Bercia  ^  Co.  v.  Kuzac  and  Wife, 

The  sale  from  Kuzac  to  Weymouth  was  simulated,  and  Kuzac  remained  in  pos- 
session. The  simulated  act  of  sale  was  executed  in  July,  1852,  and  duly  recorded. 
Weymouth  confessed  judgment  in  favor  of  Vedette,  and  under  an  execution  (which 
appears  to  have  been  lost)  issued  on  the  judgment,  the  premises  in  controversy 
were  sold  at  Sheriff's  sale  and  bought  by  the  defendant,  August  6, 1853.  This 
sale  was  recorded  in  the  mortgage  record  on  the  27th  day  of  August  1853.  In 
November,  of  that  year,  Tio  obtained  his  judgment  against  Kuzac  and  vife.  He 
issued  his  execution  on  the  6th  of  January,  1854,  and  the  next  day  the  Sheriff 
seized  the  property  as  the  property  of  the  defendants.  Kuzac  and  wife,  on  the 
third  day  of  March,  1853,  enjoined  the  sale  of  the  property.  The  injunction  was 
finally  dissolved  on  the  10th  day  of  June,  1854,  and  on  the  fifth  day  of  July,  1854, 
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for  the  first  time,  the  defendants'  title  was  recorded  in  the  register  of  conveyances,       cosamsr 
it  being  nearly  six  months  after  the  seizure  under  Tio*s  execution.    On  the  fifth       ifoaaur. 
day  of  August,  1854,  the  property  was  adjudicated  at  the  Sheriff's  sale  to  the 
plaiDtiff,  a  third  person,  purchasing  in  good  faith. 

The  defendant  Vedette,  on  the  23d  day  of  January,  1854,  after  Tio's  seizure,  in- 
stituted an  action  against  K\izac  and  ijoife,  to  obtain  the  possession  of  the  property, 
and  rcoovered  3200  yearly  rent  This  suit  was  decided  in  favor  of  Valette  in  No- 
vember, 1854,  and  the  second  writ  of  possession  issued  thereon  against  Kasac  and 
vnfe,  was  enjoined  by  the  commencement  of  the  present  proceeding,  the  first  writ 
having  produced  no  visible  eflfect,  although  the  Sheriff,  in  his  return,  says  he 
delirered  the  keys  to  an  agent  of  Valette, 

The  counsel  for  Valette  asserts,  that  the  title  of  his  client  is  formal,  and  that  the 
Sheriff's  sale  was  duly  recorded.  On  examining  the  same,  however,  we  find  it  was 
not  recorded  in  the  book  of  conveyances  until  after  Tio  had  caused  the  property 
to  be  seized  under  his  execution.  The  registry  made  in  the  book  of  mortgages 
at  the  instance  of  the  Sheriff,  does  not  convey  the  information  required  by  the 
statute,  and  the  subsequent  registry  in  the  proper  book  could  not  defeat  Ti&s 
previous  seizure  2  Bob.  379,  Tvdane  v.  Levison  ;  2  An.  787,  Robertson  v.  Brown, 
5  An.  154. 

This  view  of  the  case  renders  it  nnnessary  to  examine  the  question  whether 
Vaktte  had  notice  of  the  defects  in  Weymouth's  title  or  not. 

We  have  not  considered  the  proceedings  in  the  suit  of  Valette  against  Wey- 
mouth,  nor  the  delivery  of  the  keys  in  January,  1855,  under  the  judgment  against 
Kuzac,  as  having  any  material  bearing  on  the  case.  Kusck  and  wife  were  in  pos- 
session when  Tio  caused  the  property  to  be  sold,  and  the  proof  shows  that  the 
plaintiff  has  been  in  possession  ever  since,  except  possibly  a  momentary  interrup- 
Uon  when  the  Sheriff  handed  the  keys  to  an  agent  of  Valette,  in  January,  1855, 
after  the  plaintiff's  purchase. 

The  Testimony  of  witnesses  to  show  the  declarations  of  Kuzctc  and  Weymouth, 
as  well  as  their  letters,  were  clearly  admissible  under  the  issue  of  fraud  and  simu- 
lation made  by  plaintiff's  verbal  answer  to  the  defendants'  reconventional  demapd. 
Judgment  affirmed. 


Francis  Boone  v.  Henry  Pelichet. 

The  dfifendani  having  admitted,  fai  amiwer  to  interrogatorlee,  that  a  inle  made  to  him  by  the  Sheriff  of 
a  slave  sold  under  execution,  as  tbe  property  of  the  plaintiff,  was  sul^ect  to  a  right  af  redanpticn  on 
the  port  of  the  plaintiff,  it  was  held  that  that  the  ArU  2255  of  the  Code,  which  requires  an  actual 
delivery  of  the  property  when  a  verbal  sale  is  reiied  on,  was  not  applicable  to  such  a  case. 

It  was  not  necessary  the  plaintiff  should  exhibit  the  money  to  put  the  defendant  in  mora,  as  he  had 
refused  to  noake  the  reconveyance. 

A  party  caUod  on  to  answer  interrogatories  on  facts  and  articles  in  oi)en  Oourt,  has  not  the  right  of 
reading  uiswers  previously  prepared,  but  may  bo  required  to  answer  orally  in  open  court. 

APPEAL  from  the  District  Court  of  tbe  Parish  of  Iberville,  Beale,  J. 
A.  T^albot,  for  plaintiff;  E.  W.  Blake,  for  defendant  and  appellant. 
Mbrrick,  C.  J.    A  slave,  the  property  of  the  plaintiff,  of  the  value  of  about 
$500,  was  advertised  and  about  to  be  sold  under  an  execution.    The  defendant. 
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^^  offered  the  plaintiff,  as  an  act  of  friendship,  the  loan  of  the  money  to  pay  the 
^^^xuxt.  debt,  about  $370.  At  first  it  was  agreed  that  the  plaintiff  should  mortgage  the 
slave  to  the  defendant  to  secure  the  loan,  but  on  consultation  the  parties  were  ad- 
vised to  go  through  the  forms  of  a  sale,  and  suffer  the  slave  to  be  sold  by  the 
Sheriff  under  the  execution,  the  defendant  buying  her  in,  and  retaining  the  title 
to  secure  the  repayment  of  his  money.  With  the  express  understanding  between 
the  parties  that  the  plaintiff  should  be  permitted  to  redeem  the  property  on  pay- 
ment of  the  debt  and  interest  in  a  reasonable  time,  the  slave  was  so  adjudicated 
by  the  Sheriff  to  the  defendant. 

Within  three  months  afterwards  the  plaintiff  called  upon  the  defendant  and 
offered  to  redeem  the  negress  by  the  payment  of  the  price  and  interest.  The  de- 
fendant refused  to  receive  the  same.  This  suit  is  brought  to  compel  the  defendant 
to  deliver  and  reconvey  the  slave  to  the  plaintiff.  The  iacts  above  detailed  ap- 
peared by  the  defendant's  answers  to  interrogatories  on  facts  and  articles,  and  the 
testimony  of  a  witness  introduced  by  defendant  himself. 

There  was  judgment  in  the  lower  court  in  favor  of  plaintiff. 

It  is  objected  that  the  defendant  was  not  put  in  mora,  and  that,  therefore,  plain- 
tiff cannot  mainttdn  the  action.  It  was  not  necessary  that  the  plaintiff  should 
exhibit  the  money  after  the  defendant  had  refused  to  receive  it,  and  reconvey  the 
slave. 

It  is  further  objected  by  the  defendant,  that  as  he  has  not  delivered  the  slave 
to  the  plaintiff,  the  verbal  sale  of  the  same  cannot  be  enforced.  He  cites  C.  0. 
2255,  2415,  2437, ;  1  Ann.  457  ;  6  Ann.  206. 

The  Articles  of  the  Code  and  authorities  cited  are  not  strictly  applicable  to 
this  case.  This  is  not  so  much  a  suit  to  enforce  a  specific  performance  of  the  con- 
tract of  sale  between  the  defendant  and  the  plaintiff  as  it  is  to  have  defendant's 
title  declared  to  be  subject  to  a  right  of  redemption  on  the  part  of  the  plaintiff; 
to  show  that  defendant's  title  is  not  absolute  as  it  appears  on  its  face,  but  is 
simulated,  and  that  it  can  only  be  viewed  by  the  court  as  a  security  for  money 
lent.  It  is  not  iiic  admission  of  title  in  the  defendant  which  the  plaintiff  seeks 
to  acquire  by  the  contract  of  sale,  but  an  assertion  on  the  part  of  the  plaintiff 
that  he  is  still  the  equitable  owner  of  the  property,  never  having  really  and  abso- 
lutely parted  with  all  his  interest  in  it.  See  cases  of  Semere  v.  Semere,  10 
Annual,  704. 

Tlie  answers  of  the  defendant  merely  supply  the  place  of  a  counter-letter,  «nd 
no  re-delivery  is  recjuired. 

There  was  no  error  in  recjuiring  the  defendant  to  answer  the  interrogatories 
orally  in  open  court,  instead  of  reading  answers  which  had  been  previously  pre- 
pared, 11  Ann.  351. 

The  judgment  would  have  been  more  formal  if  it  had  specified  the  sum  to  be 
ipaid  by  the  plaintiff  to  defendant ;  but  we  think,  as  the  amount  can  be  ascer- 
tained by  reference  of  the  petition,  which  is  substantially  confessed  by  defendant's 
answers,  that  the  plaintiff  ought  not  to  be  taxed  with  the  costs  of  appeal ;  par- 
ticularly as  the  objection  was  not  specially  urged  as  one  of  the  grounds  for  a 
new  trial. 

Judgment  affirmed. 
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Hugh  Browj^,  Administrator,  v.  W.  Sadler. 

Tbe  dcfeiidaiit  being  sued  as  third  possessor  of  property  subject  to  a  mortgage  for  the  balance  of  price 
of  a(UutllcatloQ  at  a  BucceBsion  sale,  set  up  as  an  exception  that  the  notes  given  at  the  succession  sale 
fw  tho  price  of  the  property  were  not  produced  :  Held  :  That  as  these  notes  were  not  negotiable, 
but  made  jmyable  to  the  legal  representatives  of  the  estate,  the  exception  was  not  properly  taken. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Rcaliff,  J. 
Bouman  ^  Delee,  for  plaintiff  and  appellant.    /.  McVca,  for  defendant. 

Spofpord,  J.  The  plaintiff,  administrator  of  the  succession  of  James  Gaity 
brought  tlus  suit  against  a  third  possessor  of  some  real  estate  formerly  sold  as  the 
propo'ty  of  the  said  succession,  and  hypothecated  to  secure  the  balance  of  the 
price  not  paid  in  cash. 

That  balance  was  evidenced  by  two  promissory  notes  not  negotiable,  but  pay- 
able to  the  legal  representatives  of  James  Gair,  and  signed  by  Ann  Gaity  the 
purchaser,  under  whom  the  defendant  holds. 

These  notes  are  not  produced,  but  the  plaintiff  alleges  that  they  went  into  the 
hands  of  Mrs.  Catharine  GaiVy  who,  for  a  tune,  administered  the  estate  as  tutrix, 
but  who,  as  is  alleged,  has  absconded,  taking  said  notes  with  her  or  destroying 
them,  in  order  to  defraud  the  estate  by  collusion  with  her  sister-in-law,  Ann  Gair, 
who  was  without  means  to  make  the  purchase  aforesaid. 

The  defendant  excepted  that  this  suit  could  not  be  brought  against  him  until 
Mrs.  Catharine  Gair,  former  administratrix,  had  been  called  upon  for  an  account 
of  her  administration ;  and  further,  that  Mrs.  Catharine  Gair  and  Miss  Ann  Gair 
should  be  made  parties  to  the  suit. 

Upon  these  exceptions  the  suit  was  dismissed,  and  the  plaintiff  has  appealed. 

The  permanent  departure  of  Mrs.  Catharine  Gair  and  Miss  Ann  Gair  from 
tbe  country  is  a  sufficient  answer  to  the  objection  that  they  were  not  made  par- 
ties to  this  suit 

It  was  impossible  also  for  the  administrator  to  call  upon  the  tutrix  for  an  ac- 
count of  her  gestion  for  the  same  reason. 

The  allc^tions  of  the  petition  being  considered  as  true,  for  the  purpose  of  de- 
ciding upon  the  exception,  we  are  of  opinion  that  they  disclose  a  right  of  action. 
A  debt  is  alleged  to  be  due  an  estate  lawfully  represented  by  the  plaintiff ;  the 
notes,  which  are  not  nc^tiable  and  have  been  fraudulently  carried  away,  are  only 
the  evidence  of  that  debt ;  property  in  the  hands  of  defendant  is  alleged  to  be 
encumbered  to  secure  it ;  the  defendant  is  alleged  to  have  notice  of  the  existence 
of  a  mortgage  to  secure  such  debt,  by  reason  of  its  registry.  The  defence  urged 
in  his  brief,  that  the  notes  may  have  been  paid  to  the  tutrix,  is  a  defence  to  the 
merits,  of  which  he  cannot  avail  himself  in  this  form. 

This  is  not  a  suit  to  render  an  administrator  liable  for  a  single  act  of  adminis- 
tration, and  the  cases  cited  from  3  La.  182,  and  1  N.  S.  126,  are  inapplicable. 

It  is  a  suit  to  recover  a  debt  due  the  succession,  and  to  make  property  in  the 
hands  of  a  third  possessor  liable  for  it. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  reversed, 
the  exceptions  filed  by  the  defendant  over-ruled,  and  the  cause  remanded  for  fur- 
ther proceedings  according  to  law,  the  defendant  and  appellee  to  pay  the  costs 
of  the  appeal. 
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Melan^on  et  als.  v.  Widow  Aglae  Bringier — Jaues   P.   Bingay  v. 
Widow  Aglae  Bringier. 

The  defocti}  of  a  iiUe  to  land  reetiog  only  on  soryeys  which  wore  unaathortzed  and  Illegal  caxinot  be 
Bupplied  by  preeciiption. 

The  certificate  of  purchase  under  such  yoid  Burveys  would  not  consUtnto  the  baste  of  proscrtptton  as  a 
title  translative  of  property,  where  the  parties  whose  possession  is  relied  on  to  make  out  the  pica  of 
prescription  had  noltco  of  the  defects  in  the  UtJe  and  of  the  danger  of  evictk>n. 

APPEAL  from  the  District  Court  of  the  parish  of  Ascension,  Duffdy  J. 
Upton  if  Lacey,  for  plamti^    IlsUy  ^  Perault  and  Legendre,  for  defend- 
ants and  appellants. 

Spoffobd,  J.  The  plaintifl^  in  these  petitory  actions  claim  certain  lands  in 
the  parish  of  St.  James  by  virtue  of  certificates  of  purchase  from  the  United 
States,  the  same  being  for  back  concessions  granted  to  front  proprietors  upon  the 
Mississippi  River,  under  the  Acts  of  Congress. 

The  only  objection  urged  to  the  regularity  of  the  plaintiflfe'  titles,  by  the 
defendant  and  appellant,  concerns  the  title  of  Bingay  alone.  It  is  urged  that  his 
claim  of  title  is  defective,  because  it  shows  an  outstanding  claim  in  favor  of  the 
widow  Simon  Arsenaux  which  has  never  been  conveyed  to  him. 

For  the  reasons  given  by  the  District  Judge,  it  seems  to  us  that  the  applica- 
tion in  the  name  of  widow  Simon  Arcenaux  must  be  held  to  have  been  made  by  a 
clerical  error  for  widow  Francois  Arcenaux^  and  that  the  certificate  of  purchase 
enured  to  the  benefit  of  the  latter,  and  sufficiently  sustains  the  title  of  Bingay. 

In  other  respects,  the  sole  reliance  .of  the  defendant  is  upon  a  plea  of  prescrip- 
tion. 

Her  title  to  the  land  in  dispute  rests  only  upon  the  surveys  of  Wilson  and 
RigktoTf  which  were  held  to  be  unauthorized,  illegal  and  of  no  effect,  in  the  case 
of  Jourdan  et  d,  v.  Barrett  et  al,,  4  Howard  177,  reversing  the  judgment  of  the 
Supreme  Court  of  Louisiana  as  reported  in  13  La.  38. 

Those  cases  are  referred  to  for  a  full  explanation  of  the  nature  of  the  Bringier 
title  to  so  much  of  the  back  concession  as  conflicted  with  the  equitable  claims  of 
the  adjacent  front  proprietors  to  their  ratable  share  of  the  land  in  the  rear  of  the 
bend  upon  which  their  locations  lie.  The  title  now  set  up  by  the  defendant  is 
precisely'  the  same  as  was  there  held  to  be  unavdling.  And  we  are  of  the 
opinion  that  its  defects  have  not  been  supplied  by  prescription. 

Even  if  the  certificates  under  which  Bringier  claimed  could  be  regarded  as, 
in  form,  translative  of  property  to  all  that  was  embraced  in  the  void  surveys  of 
Wilson  and  Rightor,  still  the  record  shows  that  the  parties  whose  possession  is 
relied  on  to  make  out  the  plea  of  prescription  had  notice  of  the  defects  in  such 
title  and  the  danger  of  eviction ;  moreover,  their  possession  of  the  particular 
tracts  now  in  dispute  during  a  period  sufficient  to  enable  them  to  prescribe  is,  at 
best,  equivocal.  It  lacked  those  elements  of  a  corporeal  detention,  of  publicity, 
and  of  continuity,  which  should  be  shown  in  a  case  like  this. 

Judgment  affirmed. 
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Elizabeth  A.  Montgomery,  wife  of  J.  H.  Meyers,  et  als.,  v.  Jackson 
M.  Chaney  et  als. 

V  ft  fktber  desires  to  prefer  one  child  to  another  in  the  distrfbation  of  his  property,  he  is  bound  to  state 
hiB  design  expressly,  by  declaring  that  the  gift  or  legacy  is  intended  "  as  an  advantage  or  extra  por- 
tion," or  using  other  equivalent  terms. 

When  there  is  a  price  actually  paid  by  the  son  to  the  ftithcr,  in  a  sale  by  the  latter  to  the  former,  sad  It 
evpo  exceeds  one-fourth  of  the  value  of  the  property  sold,  but  is  much  below  its  fair  value,  and  an 
advantage  is  thus  indirectly  sought  to  be  given  to  one  heir  over  others,  the  law  will  compel  the  heirs 
to  Btaod  OD  an  equal  footing. 

It  will  form  no  bar,  under  such  circumstances,  to  an  action,  to  enforce  the  principle  of  equality  among 
the  heirs,  that  the  property  thus  sold  by  the  parent  to  the  child,  did  not  exceed  the  disposable  portion 
nnlees  it  appears  that  the  sale  was  made  avowedly  as  an  advantage  or  extra  portion,  or  such  intention 
is  manifested  in  a  subsequent  act  before  a  notary  and  two  witnesses. 

Under  a  charge  of  simulation  as  well  as  fhuid,  all  the  (kcts  and  surrounding  circumstances  attendingr 
the  transaction  may  be  proved  by  parol  evidence. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Ratliffy  J.  Muse  ^ 
Hardee  and  F,  Hardesty,  for  plainti£&  and  appellants.  T.  G,  Morgan  and 
/.  B.  Smith,  for  defendants. 

Spofford,  J.  This  suit  was  brought  by  some  of  the  forced  heirs  of  Elizabeth 
Chaney,  deceased,  against  Jackson  M.  Chaney,  one  of  their  co-heirs,  to  set  aside 
a  pretended  sale  of  certain  slaves  from  their  deceased  ancestor,  Mrs,  Chaney,  to 
her  son,  the  said  Jackson  M.  Chaney,  upon  the  allegations  that  no  price  was  paid 
by  the  pretended  purchaser,  but  that  the  sale  was  simulated  and  fraudulent,  the 
same  being  really  a  disguised  donation  obtained  by  undue  influence  on  the  part 
of  the  pretended  purchaser.  The  prayer  of  the  petition  is  that  the  sale  be  de- 
clared void,  and  that  the  property  purporting  to  have  been  conveyed  by  it  be  de- 
creed to  be  the  property  of  the  succession  of  Elizabeth  Chaney,  deceased,  and  as 
such  partitioned  pro  rata  among  her  heirs. 

There  was  a  verdict  and  judgment  for  the  defendant,  and  the  plaintifi^  appeal, 
relying  upon  various  bills  of  exceptions  reserved  by  them  to  the  rulings  of  the 
District  Judge  in  rejecting  evidence  and  in  charging  the  jury. 

Equality  between  heirs  of  the  same  degree  is  the  cardinal  principle  of  the 
Louisiana  law  of  inheritance.  No  deviation  is  allowed  from  this  rule,  save  within 
a  narrow  limit  and  by  pursuing  the  forms  prescribed  by  law.  If  a  father  desires 
to  prefer  one  child  to  another  in  the  distribution  of  his  property,  he  is  bound  to 
state  his  design  expressly,  by  declaring  that  the  gift  or  legacy  is  intended  "  as  an 
advantage  or  extra  portion,"  or  "using  other  equivalent  terms.''  C.  C,  1311. 
<'  The  sales  of  immovable  property  or  slaves,  made  by  parents  to  their  children 
may  be  attacked  by  the  forced  heirs,  as  containing  a  donation  in  disguise,  if  the 
latter  can  prove  that  no  price  has  been  paid,  or  that  the  price  was  below  one 
fourth  of  the  real  value  of  the  immovables  or  slaves  sold,  at  the  time  of  the  sale." 
C.  C,  2419.  The  forgoing  article  is  a  l^islative  recognition  of  the  right  to  in- 
stitute such  actions  as  the  present.  And  even  where  there  is  a  price  actually 
paid  exceeding  one-fourth  of  the  value  of  the  property  sold,  but  much  below  its 
fair  value,  and  an  advantage  is  thus  indirectly  sought  to  be  given  to  one  heir  over 
others,  tbc  law  searches  it  out  and  compels  the  heirs  to  stand  upon  an  equal  foot- 
ing. "  The  advantage  which  a  father  bestows  on  his  son,  though  in  any  other 
manner  than  by  donation,  or  legacy,  is  likewise  subject  to  collation*    Thus  when 
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Mojrroojinnr  a  father  has  sold  a  thing  to  his  son  for  a  very  low  price,  or  has  paid  for  him  the 
CdajJey.  price  of  some  purchase,  or  has  spent  money  to  improve  his  son's  estate,  all  that  is 
subject  to  collation."     C.  C,  1326. 

The  present  action  was,  therefore,  well  brought,  and  the  fact,  if  fact  it  be,  that 
the  property  conveyed  to  the  defendant  by  his  mother  did  not  exceed  the  dispos- 
able portion,  forms  no  bar  to  the  plaintiflfe'  demand,  unless  it  appears  that  she 
conveyed  it  to  him  avowedly  as  an  advantage  or  extra  portion,  the  declaration  of 
which  intention  should  appear  in  the  instrumeht  itself  purporting  to  convey  the 
property,  or  in  a  subsequent  act  before  a  notary  and  two  witnesses.  C.  C, 
1310,  1311. 

And  the  doctrine  with  regard  to  remunerative  donations  has  no  application  to 
a  sale  of  this  kind  ;  nor  would  the  fact  that  the  pretended  vendee  had  rendered 
valuable  services  to  the  vendor,  if  found  to  be  true,  dispense  him  from  the  duty 
of  giving  up  the  property  conveyed  to  him  by  a  simulated  title,  such  as  is  alleged 
in  this  case ;  for  "  the  obligation  of  collation  does  not  exclude  the  child  or  de- 
scendant, coming  to  the  succession  of  his  father,  mother,  or  other  ascendant,  from 
claiming  wages  which  may  be  due  to  him  for  having  administered  the  property  of 
the  ascendant,  or  for  other  services."    0.  C,  1327. 

The  true  questions  are  :  was  the  sale  in  question  a  real  sale,  and  waa.  a  fair 
price  at  the  time  actually  paid  ? 

If  these  questions,  or  either  of  them,  are  answered  in  the  negative,  collation  is 
due  by  the  pretended  vendee,  or  the  property  comes  into  the  mass,  to  be  distrib- 
uted according  to  the  rules  laid  down  in  the  Code  upon  the  subject  of  partition, 
unless  it  be  found  that  the  deceased  declared  the  same  to  be  intended  as  an  ad- 
vantage in  the  manner  already  indicated. 

The  instructions  of  the  judge  to  the  jury  were  not  in  accordance  witli  these 
views,  and  the  bill  of  exceptions  to  his  charge  was  well  taken. 

Most  of  the  bills  of  exceptions,  with  [regard  to  the  admi^ibility  of  evidence, 
were  well  taken  also.  The  allegations  are,  that  no  price  was  paid,  and  that  the 
apparent  sale  was  a  simulation,  and  a  disguised  donation,  and  that  the  defendant 
sought  to  obtain  an  indirect  advantage  over  his  co-heirs  by  his  influence  with  his 
mother.  It  is  unnecessary  for  a  party  plaintiff  in  such  a  demand  to  set  out  in  his 
petition  the  details  of  his  proof.  Nor  is  it  necessary  that  all  the  evidence  should 
be  direct  and  positive.  Simulation,  as  well  as  fraud,  may  be  shown  by  presump- 
tive evidence.  The  fact  that  the  identical  money  paid  before  the  notary  was  used 
in  another  and  a  cotemporaneous  sale  by  the  same  vendor  to  another  vendee,  was 
pertinent,  and  the  plaintiffe  should  have  been  allowed  to  prove  it ;  as  well  as  the 
cotemporaneous  sales  ;  and  so  of  all  the  other  circumstances  which  have  a  ten- 
dency to  show  that  the  sale  was  not  bona  fide,  and  that  no  real  consideration 
.  passed  to  and  was  retained  by  the  vendor,  such  as  the  relative  condition  and  cir- 
cumstances of  the  parties,  their  means  and  revenues,  tlieir  subsequent  conduct,  the 
influence  of  one  over  the  other,  the  fact  that  the  price  was  nominal,  the  sugges- 
tions of  the  defendant  to  the  notary,  and  generally  such  matters  of  fact  as  con- 
duced to  establish  the  plaintiflfe'  allegations  of  simulation  and  indirect  advantage. 
The  testimony  should  then  be  carefully  weighed  by  the  jury,  and  if  they  find  that 
the  material  allegations  are  not  proved  with  reasonable  clearness  and  certainty, 
tliey  should  find  for  the  defendant. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court  be  reversed, 
the  verdict  of  the  jury  set  aside,  and  the  cause  remanded  for  a  new  trial  accord- 
ing to  law,  and  one  iq  qoqformity  with  the  views  hereinbefore  expressed,  the  de- 
fendant paying  the  costs  of  this  appeal. 
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FiREKEx^s  Charitable  Association  o.  George  H.  Berohaus.  | 

WlMn  A  contract  beloDgs  to  a  class  which  to  reprobated  by  pabllc  policy  It  will  be  declared  void, 
tltlKNigh  in  that  particular  inatance  no  ii\)ary  to  the  public  may  hare  resulted. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds^  J. 
C.  D.  Choiseul  and  F,  /.  Lugenbuhl,  for  plamtiff  and  appellant     IF.  H. 
Hunt  and  Denegre^  for  defendant 

Spoffoed,  J.  The  present  suit  is  based  upon  a  written  contract  made  between 
the  defendant,  Berghaus,  and  A\frcd  BeUanger  in  his  official  quality  as  Chief 
Engineer  of  the  Fire  Department  of  New  Orleans.  Berghaus  had  bought  a 
.quantity  of  burning  cotton  in  the  Levee  Cotton  Press,  where  (at  the  time  of  the 
porchase  made  at  auction  at  the  instance  of  the  underwriters)  the  Fire  Depart- 
ment were  engaged  in*  suppressing  an  extensive  fire.  As  soon  as  Berghaus  had 
bid  off  the  cotton,  the  Chief  Engineer  gave  orders  to  the  fireman  who  had  hitherto 
been  playing  upon  th^  cotton  with  the  steam  fire  engine  **  Young  America "  to 
take  up,  Berghaus,  apprehensive  of  the  total  destruction  of  his  cotton,  besought 
the  Chief  Engineer  to  countermand  his  orders ;  he  promised  to  do  so  for  a  con- 
sideration ;  Berghaus  thought  the  price  demanded  too  high  and  went  to  look  else- 
where for  assistance ;  but  he  shortly  returned  and  secured  a  resumption  of  the 
services  of  the  ^*  Young  America  "  by  entering  into  the  following  contract : 

"It  is  agreed  by  this  instrument  that  George  K  Berghaus  pays  for  the  use  of 
the  steam  fire  engine,  now  engaged  at  the  fire  of  the  Levee  Steam  Cotton  Press, 
twenty-five  dollars  per  hour  as  long  as  she  is  engaged,  the  reservation  to  be  that 
service  ends  on  Monday  next  at  6  o'clock  P.  M.,  and  also  to  be  at  the  disposal  of 
the  Chief  Engineer  whenever  he  sends  for  her,  this  to  be  when  a  fire  occurs,  a 
sqiarate  arrangement  to  be  made  with  the  2d  Assistant  Engineer  who  is  to  be 
left  in  charge  of  the  steam  engine,  and  the  pipemen  to  be  left  in  charge  of  the 
pipes ;  also  the  engineer  and  assistant  of  the  steam  engine  to  be  paid  twenty-five 
doUars  per  day  for  their  services. 

David  Bradbury,  superintendent, $20  p.  24  hours. 

'Henry  Dawes  and  assistant, $50  "        " 

One  fireman, $  6  « 

12  pipemen,  each, ♦  6  "        " 

(Signed)         March  8th,  1856,  2  o'clock  P.  M. 

Geo.  H.  Berohaus. 
Alfred  Bellanoer, 

Chief  Engineer." 
This  contract,  upon  its  face,  is  opposed  to  public  policy,  and  cannot  be  enforced 
in  a  court  of  law. 

The  city  ordinances  prescribe  the  duties  of  the  fire  department  and  its  officers. 
The  department  is  paid  for  its  services  out  of  the  city  treasury ;  its  officers  and 
engines  are  devoted  to  the  public  in  the  extinguishment  of  fires,  and  cannot  there- 
fore be  employed  by  private  citizens  to  extinguish  fires  for  pay.  Equality  and 
impartiality  are  required  in  the  discharge  of  all  official  duties.  The  temptation 
of  pecuniary  interest  should  not  be  allowed  to  disturb  the  administration  of  a 
department  paid  by  the  whole  public  for  the  equal  service  of  all. 
27 
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Pnoanw'B  A«»ii  In  the  present  case,  it  was  the  duty  of  the  fire  department  to  go  on  in  the 
Bbrohacb.  extinguishment  of  the  fire  at  the  Lower  Cotton  Press,  or  it  was  not.  If  it  was 
their  duty,  they  were  paid  for  it  by  the  city,  and  had  no  right  to  charge  Bergliaus 
for  doing  their  duty.  If  it  was  not,  they  had  no  right  to  make  the  contract  sued 
on,  and  thus  pervert  their  engines  and  the  services  of  their  oflficers  and  men  from 
their  true  destination,  which  is  the  equal  protection  of  New  Orleans  from  injuiy 
by  fire,  to  the  furtherance  of  private  speculation. 

When  a  contract  belongs  to  a  class  which  is  reprobated  by  public  policy,  it  will 
be  declared  void,  although  in  that  particular  instance  no  injury  to  the  public 
may  have  resulted.  The  case  must  yield  to  the  principle,  not  the  principle  to  flic 
case. 

And  no  number  of  subsequent  promises  to  pay  can  infuse  vitality  into  a  con- 
tract originally  void  by  the  policy  of  the  law. 

Judgment  affirmed. 


E.  H.  RoQUEsr  &  Co.  v.  Steamer  B.  E.  Clark,  Master  and  Owners. 

It  is  not  a  valid  ol^ectlon  to  a  proper  interrogatory  to  a  garnishee  thai  it  requires  him  to  make  a  state- 
ment of  his  accounts  with  the  Judgment  debtor. 

It  may  be  nccesHary  and  proper  to  give  a  party  the  full  benefit  of  the  statute  of  1839,  that  the  gamishcQ 
should  be  submitted  to  the  most  pointed  interrogatories,  but  he  cannot  go  beyond  the  design  of  the 
statute  of  charging  the  garnishee  with  property  or  effects  of  the  judgment  debtor,  or  with  some  in- 
debtedness to  him. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howelly  J. 
Durant  if  Homer,  for  appellants.     Singleton  ^  Clack,  for  appellees. 

Merbick,  C.  J.  An  execution  having  issued  on  this  judgment  in  this  case,  in- 
terrogatories were  propounded  to  Conery,  as  garnishee,  under  the  Act  of  1839. 

The  case  presents  the  question  to  what  extent  parties  are  allowed  to  propound 
interrogatories  under  this  statute,  and  whether  any  questions  may  be  propounded 
except  such  as  tend  directly  to  charge  the  garnishee  with  property  and  effects  in 
his  hands  belonging  to  the  debtor. 

The  plain tiflfe  propounded  seven  interrogatories,  four  of  which  the  garnishee 
answered,  and  to  the  three  remaining  ones  he  excepted,  and  his  exceptions  being 
sustained,  plainti£b  appeal. 

The  interrogatories  and  answers  are  as  follows,  viz : 

"  1st.  Who  were  the  owners  of  the  steamer  B.  E.  Clark  on  the  day  when  you 
became  security  on  the  bond  to  release  the  seizure  in  this  case  ?  " 

Answer,  Thomas  H.  Beers,  Jo,  Lodwtck  and  John  Amsdcn" 

"  2.  Have  you  in  your  possession  or  under  your  control  any  rights,  credits,  ef- 
fects or  property  of  any  description  belonging  to  the  said  owners,  or  in  which  they, 
or  either  of  them,  is  or  are  directly  or  indirectly  interested  ?  What  is  the  amount 
or  value  of  the  same,  and  does  it  reach  the  sum  of  SI  500  ?  " 

Answer.  I  have  not  at  this  time,  neither  had  1  at  the  time  of  the  seizure  heredn, 
or  since,  in  my  possession  or  under  my  control,  any  rights,  credits,  effects,  property, 
or  any  thing  of  value  belonging  to  said  owners,  or  either  of  them,  or  in  which 
they  or  either  of  them  are  interested,  either  directly  or  indirectly  ?  " 
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"  3d-  Are  you  indebted  in  any  sum  of  money  to  said  owners,  or  either  of  them,       Roqubt 

to  the  amount  of  $1500,  say  fifteen  hundred  dollars  ?  "  Sr.  R  c.  Glabk  . 

Answer.  "  I  am  not  at  this  time,  nor  was  I  at  the  time  of  tiie  seizure  herein,  or 
since,  indebted  to  said  owners,  or  either  of  them  in  any  sum  whatever/' 
**  5tL  Was  the  transfer  to  Theard  in  good  &ith? '' 
Answer,  "Yes." 

The  following  interrogatories  the  garnishee  refused  to  answer : 

"  4th.  Have  you  since  you  signed  the  said  bond  had  any  interest  in  the  said 
steamer,  directly  or  indirectly  ?    And  have  you  now  ?    And  what  is  it  ?" 

"  6th.  Had  you  any  thing  to  do  with  the  transfer  of  the  steamer,  which  was 
made  by  the  owners  after  this  list  was  brought  to  Theard  ?  Were  you  interested 
therein  ?    If  so,  how  ?    Did  any  portion  of  the  price  pass  through  your  hands  ?  " 

"  7th.  How  much  has  the  indebtedness  of  the  steamer  to  you  been  reduced  from 
the  4th  of  June,  1856?  In  explanation  to  your  answers  to  this  and  the  forego- 
ing interrogatories,  please  annex  a  full  and  detailed  account  of  your  transactions 
with  this  boat  and  the  owners  thereof  to  the  date  you  signed  the  bond,  and  from 
that  time  up  to  the  date  of  your  answering  these  interrogatories?  " 

The  garnishee  filed  the  following  exception  to  answering  said  interrogatories : 

"This  defendant  as  garnishee  excepts  to  answering  the  4th,  6th  and  7th interro- 
gatories, on  the  ground  that  plaintiffs  have  no  legal  right  to  propound  the  same  to 
this  garnishee,  and  this  garnishee  is  not  legally  bound  to  answer  the  same  in  this 
fonn  of  action.  That  in  answering  the  1st,  2d,  3d  and  5th  interrogatories,  he  has 
answered  all  that  can  be  required  of  a  garnishee.  Wherefore  he  prays  the  judg- 
ment of  this  court  dispensing  him  from  answering  the  4th,  6th  and  7th  interroga- 
tories, on  the  grounds  and  for  the  reasons  herein  stated. 

(Signed)  E.   Conery." 

On  hearing  the  exceptions,  the  court  ordered  that  the  garnishee  be  dispensed 
with  answering  the  4th,  6th  and  7th  interrogatories. 

The  plaintiff  proceeds  under  the  Act  approved  20th  March,  1839,  p.  166,  sec. 
13,  being  an  amendment  of  Art.  246,  G.  P.    Among  other  things  it  provides : 

"Whenever  a  party  plaintiff  in  a  cause  has  applied  for  a  writ  of  fieri  facias 
against  the  defendant,  and  has  reason  to  believe  that  a  third  person  has  property 
or  effects  in  his  possession,  or  under  his  control,  belonging  to  the  defendant,  or  is 
indebted  to  him,  he  may  cause  such  third  persons  to  be  cited  to  answer  under 
oath  such  interrogatories  as  may  be  propounded  to  him  touching  said  property  and 
effects,  or  such  indebtednesSy  in  the  same  manner  and  with  the  same  regulations  as 
are  provided  in  reUition  to  garnishees  in  cases  of  attachment" 

In  cases  of  attachment  it  is  provided : 

"If  a  creditor  know  or  suspect  that  a  third  person  has  in  his  possession  pro- 
perty belonging  to  his  debtor,  or  that  he  is  indebted  to  such  debtor,  he  may  make 
such  a  person  a  party  to  the  suit  by  havmg  him  cited  to  declare  on  oath  what  pro- 
perty belonging  to  the  defendant  he  has  in  his  possession,  or  in  what  sum  he  is 
indebted  to  such  defendant,>even  when  the  term  of  payment  has  not  yet  arrived. 
The  person  thus  made  a  party  to  the  suit  is  termed  the  garnishee."  C.  P.,  Art. 
246. 

''  A  creditor  may  likewise  annex  to  his  petition  interrogatories  on  facts  and  ar- 
ticles, to  be  answered  categorically  under  oath  by  such  garnishee,  as  to  the  nature 
of  the  property  belonging  to  the  defendants  which  may  be  in  his  possession,  and  as 
to  the  amount  of  the  sums  for  which  he  may  be  indebted  to  him."  Code  of  Prac- 
tice, Art  247. 
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BoQunr  »  The  garnishee  who  has  been  cited  in  a  suit  mast  put  in  his  answer,  within  the 

8r.  b.  c.  Cubx.  usual  delay,  declaring  in  the  same,  fairly  and  truly,  what  property  belonging  to  the 
defendant  he  has  in  his  possession  by  whatever  title  he  may  possess  the  same,  (U  icdl 
as  what  swns  he  may  owe  to  such  defendants,  whether  the  same  be  due  or  not  due; 
and  if  interrogated  on  facts  and  articles,  he  must  answer  under  oath,  clearly  and 
categoricaUy,  such  question  put  to  him  touching  such  matter"    0.  P.,  Art  262. 

It  is  obvious  that  each  case  of  garnishment  must  depend  upon  its  own  circum- 
stances. In  ord^  to  make  the  remedy  given  by  the  statute  eflfectual,  parties  ought 
not  to  be  too  much  restricted  in  the  exercise  of  their  rights  under  it.  Th^  are 
in  many  instances  compelled  to  resort  to  this  remedy  as  the  only  one  which  can  be 
made  available,  and  with  a  knowledge  that  the  answers  which  they  shall  obtain, 
cannot  be  contradicted  except  by  positive  written  proof;  by  the  oath  of  two  wit- 
nesses or  possibly  by  one  witness  and  strong  corroborating  circumstances.  C.  P. 
364, 354. 

With  these  advantages  in  his  favor,  justice  may  often  require  that  the  ganiishee 
should  be  submitted  to  the  most  pointed  and  searching  interrogatories.  But  then 
these  interrogatories  must  not  go  beyond  the  design  of  the  statute,  viz,  to  chaiige 
the  garnishee  with  property  or  effects  of  the  judgment  debtor,  or  with  some  ii^ 
debtedness  to  him. 

When  they  tend  to  some  other  purpose,  the  garnishee  ought  to  be  relieved  from 
answering. 

We  think  with  the  District  Judge,  that  the  tendency  of  the  4th  and  6th  inter- 
rogatories was  to  charge  the  garnishee  as  a  partner  in  solidoj  and  not  to  fix  upon 
him  any  liability  as  a  debtor  to  the  defendants ;  the  District  Judge  was  clearly 
right  in  sustaining  the  exceptions  in  these  interrogatories. 

There  is  a  portion  of  the  seventh  interrogatory  which  the  garnishee  might  per- 
haps have  been,  in  the  discretion  of  the  District  Judge,  required  to  answer,  viz : 
"  How  has  the  indebtedness  of  the  steamer  been  reduced  from  the  4th  of  June, 
1656  ?  "  But  as  the  question  assumes  that  the  defendants  were  indebted  to  the 
garnishee,  instead  of  the  garnishee  to  them,  we  do  not  feel  called  upon  to  interfere 
with  the  discretion  of  the  District  Judge  in  this  particular,  as  he  had  the  party 
before  him,  and  was  satisfied  with  his  answers. 

We  do  not  consider  it  a  valid  objection  to  a  proper  interrogatory,  that  it  re- 
quires the  garnishee  to  make  a  statement  of  his  account  with  the  judgment  debtor. 
Sometimes  that  will  be  the  only  mode  of  ascertaining  the  true  state  of  the 
accounts  of  the  parties,  and  litigants  cannot  be  deprived  of  their  rights,  because 
it  may  occasion  the  opposite  party  some  inconvenience. 

But  the  seventh  interrogatory  assumes,  as  just  observed,  that  the  garnishee  is 
the  creditor  of  the  defendants,  and  if  such  be  the  case,  a  statement  of  the  account 
is  an  idle  ceremony,  accompanied  perhaps  with  trouble  and  expense,  and  from 
which  the  District  Judge  might  well  relieve  the  garnishee.  At  all  events,  the 
decision  is  not  so  manifestly  erroneous  as  to  require  our  interference. 

Judgment  affirmed. 
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Heirs  or  Gorhley  v.  Maria  Theresa  Fauces.  ^^  ^7i 

When  a  JadicfaU  salo  is  attacked  for  defects  which  are  relative  only,  they  should  be  specially  alleged 
and  a  resaltiog  li^ary  shown,  as  well  as  an  oObr  of  restitution  to  be  made  so  for  as  the  plainlUT  has 


APPEAL  from  the  Fifth  District  Coart  of  New  Orleans,  Augustin,  J. 
/.  S.  WhitakeTy  for  plaintifib  and  appellants.    Dwrant  ^  Homer,  for  defen- 
dant    Emerson  ^  Huntington^  for  warrantors. 

Spofford,  J.  The  plaintiffs  claim  the  lots  in  question,  one-half  as  heirs  of  their 
mother,  and  the  other  half  as  heirs  of  their  father,  the  property  having  belonged 
to  the  community. 

As  heirs  of  their  mother,  they  have  no  pretenCe  to  disturb  the  title  of  the  defen- 
dant. For  that  title  was  acquired  at  a  judicial  sale  made  by  her  consent  and 
ratified  by  her  receipt  of  a  part  of  the  price.  As  her  heirs,  the  plaintifi^  are  war- 
rantors of  her  acts,  and  are  bound  to  protect  the  defendant  so  far  as  her  half  of 
the  property  is  concerned. 

And  as  to  the  half  claimed  by  plaintifl^  as  minor  heirs  of  their  father  at  the 
date  of  the  sale,  it  appears  that  the  same  was  administered  by  their  mother  in  her 
quality  as  tutrix ;  that  suit  was  brought  against  her  as  representing  the  Gormley 
successionj  for  a  debt  of  the  succession  specially  privileged  upon  the  property  to 
pay  a  paving  bill ;  that  the  property  was  subject  to  be  seized  and  sold  for  such 
debt ;  that  Mrs,  Gormley  admitted  its  justness,  and  stipulated  that  the  property 
upon  which  the  privil^e  was  claimed,  be  sold  on  a  credit  of  twelve  months,  for 
bond  and  mortgage,  in  lots ;  that  it  was  sold  to  the  author  of  the  defendant's  title 
under  the  judgment  rendered  by  a  competent  court  pursuant  to  this  agreement  of 
parties ;  and  that  the  tutrix  recdved  a  part  of  the  price. 

We  do  not  think  the  plaintiff  have  made  out  such  a  case  as  the  more  modem 
aathorities  require,  to  authorize  the  court  to  treat  a  judicial  sale  of  this  charac- 
ter as  a  mere  nullity. 

Whatever  defects  may  have  been  urged  in  argument  are  relative  only,  and  should 
have  been  specially  alleged ;  and  a  resulting  injury  should  have  been  shown,  as 
well  as  an  offer  of  restitution  made,  so  fiu'  as  the  plaintiffi  have  been  benefited. 

The  validity  of  the  claim  and  privilege  under  which  the  property  was  sold,  has 
not  been  denied  by  plaintiffs ;  the  stipulation  that  it  be  sold  on  a  twelve  months 
credit  was  a  stipulation  in  the  interest  of  the  minors,  of  which  they  have  no  reason 
to  complain.  It  is  not  clear  that  the  sale  was  made  in  block  otherwise  than  was 
anthorized  by  the  terms  of  the  decree ;  and  if  it  were,  there  are  not  allegations 
and  proof  of  any  resulting  injury  to  the  plaintiflfe.  See  Ta-fior  v.  Lewis,  8  La» 
177  ;  PouUney's  Heirs  v.  Ogden,  8  La.  440. 

Jadgm^t  affirmed. 
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Accessory  Transit  Company  of  Nicaragua  v.  George  W.  McCerben 

et  als. 

In  an  action  Tor  vindictivo  damagos  for  an  unfounded  and  malicious  suit,  both  malice  and  want  of  pro- 
bable causo  must  bo  alleged  and  proved. 

Tbc  measure  of  damages  to  be  recovered  on  an  attachment  bond,  is  the  actual  expense  and  loss  resnU- 
ing  from  the  levying  of  the  aitachraent,  including  the  foes  of  oounselTor  profoesiooal  aonrices  rendered 
exclusively  in  relation  to  the  attachment. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cottony  J. 
F.  H,  Clack,  for  plaintiff.    Benjamin,  Bradford  ^  Finney,  for  defendants  and 
appellants. 

Buchanan,  J.  Defendants  are  sued  as  principal  and  surety  in  an  attachment 
bond  given  in  a  suit  instituted  by  McCerren  against  plaintiff. 

The  plaintiff)  declare,  first,  i^inst  both  defendants,  for  damages  actually  sus- 
tained in  lawyer's  fees  paid  and  loss  of  interest  on  moneys  attached ;  secondly, 
against  the  defendant  McCerren  alone,  for  vindictive  damages  for  an  unfounded 
and  malicious  suit. 

The  District  Court  properly  disregarded  the  second  branch  of  this  action.  We 
have  frequently  had  occasion  to  decide,  that  to  maintain  such  a  claim,  malice  and 
want  of  probable  cause  must  not  only  be  alleged,  but  proved.  The  allegations  of 
the  petition  are  sufficiently  full  upon  both  these  essential  points ;  but  no  proof  of 
either  has  been  furnished.  It  appears  that  McCerren  sued  the  Transit  Company 
for  damages  for  having,  in  violation  of  their  obligations,  annulled  a  contract 
which  they  had  made  with  him. 

ne  also  claimed,  in  the  same  suit,  other  and  distinct  damages  for  a  trespass.  The 
Transit  Company  answered,  first,  by  formally  denying  the  contract  alleged  by 
McCerren ;  and,  secondly,  by  claiming  damages  of  McCerren,  in  reconvention,  for 
violations  of  the  same  contract,  which  violations  had  justified  the  company  in  an- 
nulling it.  Very  evidently,  the  latter  of  the  two  pleas  contained  in  Uus  answer, 
waived  the  former ;  and  the  parties  went  to  trial  upon  the  cross  actions,  before  a 
jury,  which  rendered  a  verdict  in  fiavor  of  the  Transit  Company  against  McCer- 
ren, without  damages.  It  is  impossible  to  infer  malice,  and  want  of  proble  cause 
for  suit,  on  the  part  of  McCerren,  from  those  pleadings  and  that  verdict. 

But  the  general  verdict  and  judgment  for  defendants  in  the  suit  of  McCerren 
against  the  Transit  Company,  carried  with  them  necessarily  a  dissolution  of  the 
attachment,  which  was  an  incident  of  that  suit  The  final  judgment  is  deemed 
to  have  settled  that  the  attachment  of  McCerren  had  been  wrongfully  obtained, 
and  to  have  fixed  the  liability  of  the  principal  and  surety  upon  the  attachment 
bond.  The  measure  of  damages  under  that  bond,  is  the  actual  expense  and  loss 
resulting  from  the  levying  of  the  attachment ;  including  the  fees  of  counsel  for 
professional  services  rendered,  exclusively,  in  relation  to  the  attachment.  The 
writ  was  levied  upon  a  debt  due  the  company  by  their  agent  in  New  Orleans, 
Templet(m,  who  was  made  garnishee,  and  served  with  interrogatories.  He  ac- 
knowledged a  considerable  babwce  in  his  hands  to  the  credit  of  the  company ;  but 
it  is  admitted  that  the  attachment  made  no  difference  in  the  dealings  of  Temple- 
ton  with  the  company,  and  that  he  continued  to  pay  out  and  disburse,  for  account 
of  the  company,  as  if  there  had  been  no  garnishment. 
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In  r^rd  to  lawyer's  fees,  as  an  element  of  damage  in  this  class  of  cases,  it  acc.  Tbasbt  Co. 
seems  now  to  be  settled  by  the  decision  in  Norton  ^  White  t.  Cammacki  10  An.  10,  HoCBRREf. 
affinningthat  of  Penny  v,  Taylor ^  5  An.  714,  that,  although  no  separate  fees  hare 
been  stipulated  for  services  rendered  in  relation  to  the  attachment,  as  contradi&- 
tingaished  from  the  defence  of  the  salt  at  large,  yet  the  court  may  assess  as  dan>- 
ages  against  the  obligors  in  the  attachment  bond,  snch  proportion  of  the  whole 
fee  paid  counsel  of  the  obligee,  as  it  may  deem  reasonably  applicable  in  remunent- 
tion  of  services  peculiarly  relating  to  the  attachment. 

The  services  of  the  counsel  of  the  Transit  Company,  in  the  suit  of  McCerren 
against  them,  having  particular  reference  to  the  attachment,  consist  of  two  rules, 
in  one  of  which,  having  for  object  to  set  aside  the  writ,  the  company  was  plain- 
tiff; and  in  the  other,  to  pay  the  debt  attached  into  court,  the  company  was  de- 
fendant In  the  first  of  those  rules,  the  company  was  partially  successful ;  and  in 
the  second,  entirely  so. 

We  cannot  say  that  the  proportion  of  counsel  fees,  admitted  to  have  been  paid 
by  the  company  for  defending  that  suit,  which  the  District  Judge  has  assessed,  as 
applicable  to  services  rendered  upon  those  rules,  is  unreasonable. 

Jadgment  affirmed,  with  costs. 


Martha  C.  Nichols  and  Isaac  E.  Morse  v.  Henry  McCall. 

Wbere  the  Sheriff's  return  and  the  deed  of  Bale  made  by  him  to  the  parchnsor  of  property  at  a  SheriflT 'a 
Nde  set  forth  thai  notice  of  seizure  was  served  on  the  parties,  the  burden  of  proof  rcsis  on  the  party 
attacking  the  sale,  to  show  the  falsity  of  such  recitals,  although  it  involves  the  proof  of  a  negative. 

It  is  not  necessary  in  executing  an  order  of  seizure  and  sale  that  a  demand  of  payment  should  be  made 
by  the  Sheriff. 

Tbe  Sheriff's  return  was  in  these  words  :  "  Iteized  cmd  advertised  the  within  detcribed  property  to  he 
aaU  on  Oe  \Uh  Mareh^  1846,  but  the  tame  could  not  be  uM^  U  hoeing  been  stopped  by  plaintiff  *t  order  y 
and  agaim  I  teixed  aand  adoerti»ed  the  property  for  the  24th  June,  1845.  Hdd :  That  without  other 
evidence  it  could  not  be  inferred  fh>m  those  expressions  that  there  was  an  actual  release  of  the  seiz- 
ure, and  that  a  sale  made  by  the  Sheriff  after  the  return  day  of  the  writ,  was  valid,  the  original 
seizure  remaining  in  force. 

A  change  in  the  terms  of  the  sale  if  more  favorable  to  the  seized  debtor  than  in  the  first  advertisement 
of  the  sale,  would  not  invalidate  it,  and  would  be  presumed  to  have  been  done  at  the  instance  of  the 
debtor. 

FiUDl  evidence  is  admissible  to  show  the  acts  of  the  party  or  his  agent  which  would  estop  him  from 
contcsthig  the  vaUdity  of  such  a  sale. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Morgan^  Judge  of 
the  Second  District  Court,  presiding.  R.  Hunt  and  C.  Roseliusj  for  plain- 
tiff.   Benjamin^  Bradford  if  Finney,  for  defendant  and  appellant. 

Cole,  J.  This  suit  was  instituted  on  the  7th  April,  1855,  by  Mrs.  Martha  C, 
Nichols,  widow  of  the  late  Natltan  Morse,  and  Isaac  E.  Morse,  to  set  aside  a  ju- 
dicial sale  made  on  the  24th  June,  1845,  by  the  Sheriff  of  New  Orleans,  under  an 
order  of  seizure  and  sale  at  the  suit  of  the  Union  Bank  of  Louisiana. 

Mrs,  Martha  C.  Morse  having  died  during  the  pendency  of  the  suit,  the  action 
was  revived  and  prosecuted  by  Isaac  E.  Morse,  her  son  and  only  heir,  as  the  sole 
plaintiff  upon  the  record. 

There  was  judgment  in  the  lower  court  and  in  favor  of  plaintiff. 
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MoHB  The  principal  grounds  of  attacking  the  sale  are  the  following : 

mc€au.  Ist.    That  no  notice  of  aeizare  was  served  upon  petitioners. 

The  Sheriff's  return  and  the  Sheriff's  deed  to  the  original  purchaser,  R.  C. 
Cammacky  set  forth,  that  all  the  legal  notices  were  issued.  The  burden  of  proof 
was  upon  the  present  plainti£&  to  establish  the  falsity  of  this  recital,  though  it  in- 
volved a  negative.     Gibson  v.  FosUr,  2  A.  608  ;  Fleming  v.  Conrad,  II  M.  301. 

The  correctness  of  the  Sheriff's  return  has  been  sustained  by  affirmative  proof, 
on  the  part  of  defendant,  so  far  as  it  was  possible  under  the  circumstances. 

D.  Augustin,  then  Sheriff,  states  that  L.  H.  Sere,  the  deputy  who  made  the  re- 
turn, and  G.  H,  Tobiny  the  deputy  who  served  the  notice  of  seizure,  are  both 
dead,  but  the  entry  in  the  Sheriff's  book,;  in  the  handwriting  of  Tobin,  was 
offered  in  evidence  to  show  that  notice  of  seizure  was  served  upon  Mrs.  Martha 
C.  Morse  personally  on  the  16th  January,  1845. 

This  is  also  corroborated  by  Mr.  Denis,  the  attorney  at  that  time  of  the  Bank, 
who  directed  the  Sheriff  to  have  the  notice  served  on  her  personally,  as  she  wu 
then  in  New  Orleans. 

As  to  the  notice  to  Isaac  E.  Morse,  Mr.  Cenas,  his  curator  ad  hoc,  states : 

"  In  relation  to  notices  of  seizure,  witness  does  not  recollect  whether  he  recmyed 
any  or  not,  but  he  was  aware  of  the  proceedings  that  were  going  on." 

The  Sheriff  alleges  aU'  legal  notices  were  given,  and  it  is  incumbent  on  plain- 
tiff to  prove  that  this  return  is  incorrect,  for  all  judicial  proceedings  are  presumed 
to  be  regular  until  the  contrary  be  shown.  Hubbell  t.  Clavum,  13  La.,  496 ;  Lei- 
bem  V.  Forster,  2  Ann.,  503  ;  Gentile  v.  Foley,  3  Ann.,  146. 

In  the  case  of  Grant  v.  Walden,  Mr.  Justice  Bullard  observed  : 

"  The  court  is  unanimous  in  adhering  to  the  principle  that  the  Sheriff's  deed 
and  return,  upon  the  execution,  are  prima  facie  evidence  of  title  in  the  purchaser 
at  Sheriff's  sale,  and  consequently  that  he  who  seeks  to  annul  an  alienation  most 
show  that  the  formalities  required  by  law  were  not  complied  with." 

Another  objection  is,  ^'  that  no  demand  of  payment  was  made  by  the  Sherifil" 

There  is  no  law  ,that  requires  a  demand  to  be  made.  Urstdine  Nuns  v.  De- 
passau,  7  N.  S.,  645. 

The  third  objection,  "  that  the  property  was  sold  without  the  benefit  of  ap- 
praisement," is  contradicted  by  the  Record. 

The  other  principal  objection  is  that,  "  the  Sheriff's  pretended  seizure  of  said 
property  was  made  after  the  return  day  of  said  writ  had  expired." 

There  is  no  evidence  to  substantiate  this  objection,  which  is  based  upon  Ihe 
phraseology  of  the  Sheriff's  return,  which  says:  "  I  seized  and  advertized  the  with- 
in described  property  to  be  sold  on  Saturday,  15th  March,  1845,  but  the  same 
could  not  be  sold,  it  having  been  stopped  by  plaintiff's  order ;  and  again  I  seized 
and  advertised  the  property,"  etc.,  for  the  24th  June,  1845. 

The  plaintiff's  construction  of  the  return  is,  that  when  the  Sheriff  was  ordered 
to  stop  the  sale,  advertised  for  the  15th  March,  he  released  the  property  from  seiz- 
ure, and  that  before  he  again  seized  it,  the  return  day  of  the  writ  had  passed. 

But  such  a  construction  is  against  the  presumption  that  the  Sheriff  executed 
the  writ  according  to  law,  and  is  not  warranted  even  by  the  Sheriff's  expressioDS. 

The  Sheriff  was  ordered  to  stop  the  sale  for  the  15th  March,  but  it  is  not  stated 
nor  alleged  that  he  was  ever  directed  to  release  the  property  from  seizure. 

It  is  a  forced  implication  from  the  terms,  that  he  **  again  seized,"  that  he  had 
released  the  previous  seizure  without  authority  from  the  plaintiff  and  against  his 
official  duty  under  the  writ. 
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If  against  erery  reasonable  or  legal  presumption  the  Sheriff  did  in  fact  abandon  morsk 
his  first  seizure,  it  was  incumbent  on  the  plaintiff  to  establish  the  fact  by  proof  McCail 
aod  not  by  strained  inferences. 

Even  if  the  Sheriff  did  in  ignorance  of  his  duties  again  seize  the  property,  this 
second  seizure  could  not  affect  the  validity  of  the  first,  as  long  as  he  did  not  re- 
lease the  previous  seizure  and  did  not  return  the  writ,  and  there  is  no  evidence  to 
show  that  he  either  released  the  first  seizure  or  ever  returned  the  writ 

The  first  seizure  being  legal  then  remained  in  force,  and  the  second  could  not 
aflect  it,  for  it  was  useless. 

The  words  '*  again  I  seized,"  seem  to  be  an  unhappy  form  of  expression  on  the 
part  of  the  Sheriff  to  show  that  he  again  proceeded  to  act  under  the  seizure  that 
he  had  already  made.  Yery  few  Sheriffij  are  accurate  grammarians,  and  it  would 
ho  nowise  to  annul  a  sale  on  account  of  an  inference  from  such  an  expression  as 
this,  that  he  had  violated  the  law,  when  this  conclusion  is  expressly  contradicted 
by  his  own  return,  for  he  avers  in  his  return  that  he  fulfilled  all  the  requisite  for- 
malities, and  that  all  the  legal  notices  were  given. 

The  circumstance  that  the  sale  of  the  property  did  not  take  place  till  after  the 
return  day  of  the  writ   is  not  material ;  a  legal  seizure  having  been  made,  the  . 
.Sheriff  was  warranted  in  retaining  the  writ  till  the  sale  was  finally  effected.     Shel- 
don V.  Canal  Bank,  II  Rob.  181. 

The  plaintiflii  cannot  complain  of  the  change  of  the  terms  of  sale,  because  they 
were  more  favorable  to  them  than  in  the  first  advertisement,  and  we  may  fairly 
presume  the  Bank  was  induced  to  stop  the  sale  on  the  loth  March,  and  to  read- 
vertise  the  property  on  other  terms  by  the  acts  of  the  plaintifife  and  of  their  duly 
aathorizcd  agents. 

AVe  consider  the  validity  of  the  sale  to  be  established  without  any  reference  to 
the  alleged  ratification  of  the  sale  by  plaintiflfe,  or  to  the  plea  of  prescription  of 
five  years. 

It  is  urged  that  the  testimony  of  H,  B,  Cenas  was  improperly  received  in  a 
ppi>a»cding  which  involves  the  title  to  real  estate. 

The  power  of  attorney,  however,  undor  which  Mr,  Cenas  was  authorized  to  act 
on  behalf  of  the  plaintiff  here,  is  in  evidence,  and  his  acts  in  that  capacity  are  the 
acts  of  his  principals. 

He  exhibited  his  power  to  the  Bank.  lie  called  the  attention  of  the  Bank  to 
the  desire  of  the  parties  to  have  the  property  sold  in  separate  lots,  and  on  some 
credit,  and  he  attended  at  the  sale  and  acquiesced  in  the  whole  proceedings; 

All  this  is  matter  properly  proven  by  parol,  but  the  effect  is  to  estop  the  plain- 
tifis  in  the  present  suit. 

It  has  often  been  held,  that  if  a  man  stands  by  and  is  silent  while  his  own  pro- 
perty is  being  sold,  and  suffers  another  to  become  the  purchaser,  or  if,  by  his  acts, 
his  conduct,  or  his  words,  he  causes  another  to  believe  in  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief,  he  will  be  estopped  by  such  proceedings  on 
his  part     Marsli  v.  Sm/M,  5  Rob.,  518  ;  Blanchard  v.  Allain,  5  An.,  368. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  lie  avoided  and  reversed,  and  it  is  further  ordered,  adjudged  and  decreed, 
that  the  demand  of  plaintiflfe  be  rejected,  and  that  they  pay  the  costs  of  both 
courts. 

VooRHiES,  J.,  dissenting.  I  am  of  opinion  that  the  judgment  in  this  case 
ought  to  be  affirmed  for  the  reasons  assigned  by  the  Judge  a  qitOj  except  in  relation 
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MoRBi  to  the  questions  as  to  the  liablity  of  the  party  for  the  fruits  of  the  property,  on 
McCall.        which  I  express  no  opinion. 

The  writ,  under  which  the  property  in  controversy  was  sold,  issued  on  the  14th 
January,  1845.  The  Sheriff's  return  shows  that  he  received  it  on  the  same  day  ; 
and  that  he  seized  and  advertised  the  property  for  sale  on  Saturday,  the  15th 
March,  1845,  after  having  complied  with  all  the  requisite  formalities,  and  after 
the  legal  notices  had  been  issued.  But  that  the  sale  could  not  be  effected  because 
the  same  was  stopped  by  order  of  the  plaintiff.  He  then  proceeds  in  his  return  to 
state  (after  a  semi-colon)  :  "  And  again  I  seized  and  advertised  the  same  pro- 
perty (of  which  he  gives  the  description)  to  be  sold  on  the  24th  June,  1845,"  on 
conditions  different  from  those  specified  in  the  writ,  which  was  returned  on  the 
18th  November,  1845.  ITiere  is  nothing  in  the  return  from  which  the  postpone- 
ment of  the  sale,  under  the  first  advertisement,  can  possibly  be  deduced,  nor  when 
the  seizure  was  effected,  there  being  only  three  dates  therein  specified,  the  14th 
January,  the  24th  June  and  the  18th  November,  1845.  The  writ  was  made  re- 
turnable on  or  before  the  second  Monday  of  March,  1845.  None  of  the  require- 
ments under  Articles  654,  655,  667,  670  and  671  of  the  Code  of  Practice,  which 
are  essential  to  the  validity  of  a  judicial  sale,  appear  from  the  return  of  the 
Sheriff  to  have  been  complied  with.  It  is  impossible  to  consider  the  sale  as  made 
under  the  first  seizure,  for  the  property  was  evidently  not  in  the  Sheriff's  po^es- 
sion  when  he  "  again  seized  it."  Had  it  been  so,  his  return  would  certainly  have 
shown  what  disposition  he  had  made  of  the  rents^^of  said  property.  C.  P.,  656, 
657.  After  the  return  day  of  the  writ,  it  is  clear  that  no  valid  seizure  could  be 
made  under  it.  It  is  obvious,  therefore,  that  the  sale  in  question,  as  a  judicial  one, 
must  be  considered  as  an  absolute  nullity.  The  evidence  is  insufficient,  in  my 
opinion,  to  show  that  it  was  thus  made  by  the  consent  of  the  appellees  or  subse- 
quently ratified  by  them. 

It  is,  however,  proper  to  observe,  that  I  was  absent  on  the  trial  of  this  cause 
and  consequently  did  not  have  the  benefit  of  the  oral  arguments  of  counsel.  Bat 
I  have  carefully  examined  the  facts  and  law  of  the  case,  in  connection  with  the 
briefe  on  file,  in  arriving  at  the  conclusion  to  which  I  have. 

Spofford,  J.,  concurring.  I  concur  in  the  decree,  because  the  evidence  satis- 
fies me  that  the  time  and  manner  of  the  sale  were  acquiesced  in  and  sanctioned  by 
the  plaintiflfe,  who  were  present  through  their  duly  authorized  agent. 

C.  Roselius  and  R.  Hunt,  for  a  re-hearing,  argued  : 

The  court,  in  declaring  the  sale  to  the  defendant  valid,  has  substantially  decided. 
1st.  That  a  sale  of  immovable  property  by  a  Sheriff,  under  an  order  and  writ  of 
seizure  and  sale,  upon  terms  different  from  those  contained  in  the  order  of  court 
and  prescribed  by  law,  is  a  valid  judicial  sale  :  and  2d.  That  the  terms  of  such  a 
sale  may  be  altered  by  the  plaintiff,  without  the  written  consent  of  the  defendant. 

It  is  believed  that  both  these  propositions  are  in  direct  opposition  to  the  settled 
jurisprudence  of  the  State ;  and  the  court  is  prayed  to  consider  the  foUowii^ 
statement  of  the  facts  of  this  caae,  and  the  argument  thereon. 

The  Bank  presented  its  petition  for  an  order  ot  seizure  and  sale,  on  the  13th 
January,  1845.  The  court  on  the  same  day  made  the  order  in  the  follo>n-ing 
words  :  "  Let  a  writ  of  seizure  and  sale  issue  in  this  case,  according  to  law,  and 
let  //.  B.  Cenas  be  appointed  curator  ad  hoc  to  represent  the  absent  defendant, 
Isaac  E,  Morse." 

The  writ  of  seizure  and  ssde  was  issued  on  the  14th  January,  and  made  return- 
able on  the  second  Monday  of  March,  1845.  It  is  in  the  usual  form,  addressed  to 
the  Sheriff  in  the  name  of  the  State  of  Louisiana,  and  runs  as  follows  : 

'^  You  are  hereby  commanded  to  make  seizure  and  sale  of  five  certain  lots  of 
ground,  to  wit : 


NEW  ORLEANS,  APRIL,  1858.  219 

"  1st    Two  contiguous  lots  of  gronnd,  etc.,  measuring  each  30  feet,  French         Mourn 
measure,  front  on  Rampart  st.,  etc.  MoCau- 

*'  2d.  Three  lots  of  ground,  etc.,  in  square  No.  7,  measuring  each  60  feet  French 
measure,  front  on  Rampart  street,  etc.,  contiguous  to  each  other,  etc.,  together 
with  the  six  one^torj  buildings  thereon,  known  under  the  appellation  of  Morse's 
Bow. 

''  And  525  shares  of  the  capital  stock  of  the  Union  Bank  of  Louisiana. 

"  To  satisfy  plaintiff's  claim  of  the  sum  of  318,375,  with  interest  at  the  rate  of 
10  per  cent  a  jear  from  the  1st  day  of  July,  1840,  and  on  87,875,  at  10  per  cent, 
a  year  from  the  2d  day  of  July,  1840,  together  with  $7  costs  of  protest,  $6  costs 
of  copies  and  costs  of  suit :  and  in  what  manner  you  shall  have  executed  this 
writ,  you  are  further  ordered  to  make  return  thereof  to  our  parish  court  of  the 
parish  and  city  of  New  Orleans  on  the  2d  Monday  of  March,  1845." 

The  duty  of  the  Sheriff  under  this  writ  is  clearly  laid  down  in  the  Code  of 
Practice,  643,  651,  654,  655,  656, 667, 670, 671  and  735,  et  seq ;  and  no  principle 
Is  more  firmly  settled  in  our  jurisprudence  than  that  which  declares,  a  purchaser 
under  a  sale  made  by  virtue  of  such  a  writ,  does  not  acquire  a  valid  title  where 
the  formalities  prescribed  bv  law  for  the  alienation  have  not  been  observed. 

The  citizen  can  only  be  aeprived  of  his  property  in  two  ways — ^by  his  own  con- 
sent, or  by  a  foroed  alienation  under  the  authority  of  law.  The  latter  mode  of 
transferring  property  derives  all  its  efficacy  from  a  strict  pursuance  of  the  for- 
malities prescribed  by  law.  Where  then  these  are  wanting,  there  is  not  the  alien- 
ation by  law,  which  can  alone  supply  the  want  of  consent  by  the  owner. 

It  was  the  duty  of  the  Sheriff,  as  soon  as  he  received  the  writ  of  seizure,  to  give 
notice  thereof  to  the  defendants,  and  after  the  legal  delay  to  seize  the  property 
described  in  the  writ,  and  to  execute  the  writ  in  the  same  manner  and  to  observe 
the  same  delays  and  formalities  as  in  ordinary  cases  under  a  Ji.fa. 

It  was  his  duty  then,  when  he  seized  the  houses  of  defendants,  to  keep  them  se- 

rstered  in  his  custody,  and  to  take  and  collect  all  the  rents  and  revenues  which 
y  yielded. 

It  was  his  duty,  throe  days  after  giving  notice  in  writing  to  the  defendants  of 
the  seizure  of  their  property,  to  advertise  the  sale  of  the  property  seized. 

It  was  his  duty  to  have  the  property  appraised,  and  to  sell  it,  according  to  law, 
at  public  auction,  to  the  highest  bidder,  for  cash,  provided  the  price  offered  reached 
two-thirds  of  the  appraisement,  and  if  not,  to  postpone  the  adjudication,  and  after 
a  "  fresh  notice  of  the  time  and  place  of  sale,"  etc.,  to  sell  the  property  at  twelve 
months  credit. 

Did  the  Sheriff  perform  his  duty  and  comply  with  the  formalities  prescribed  by 
kw  for  the  sale  of  the  property  ?  His  return  furnishes  an  answer  to  the  question. 
The  return  is  in  these  words : 

"  Received  14th  January,  1845,  and  after  having  fulfilled  all  the  requisite  for- 
malities, and  all  the  legal  notices  having  been  issued,  I  seized  and  advertised  the 
within  described  property  to  be  sold  at  the  City  Exchange,  St.  Louis  street,  be- 
tw€en  Chartres  and  Koval  streets,  in  this  city,  on  Saturday,  the  15th  of  March, 
1845,  but  the  same  could  not  be  sold,  it  having  been  stopped  by  plaintiff's  order. 

'*  And  again  I  seized  and  advertised  the  same  property  divided  as  follows, 
to  wit  :  " 

[Here  follows  the  description  of  the  property  as  divided  into  seven  lotSy  with  a 
number  of  shares  of  bank  stock  on  eacJi  lot.\ 

"  To  be  sold  at  the  City  Exchange,  St.  Louis  street,  between  Chartres  and  Royal 
streets,  in  this  city,  on  Tuesday,  24th  June,  1845,  at  12  o'clock,  M.,  when  Alfred 
Mercler  being  t^elast  and  highest  bidder  for  the  \oi  firstly  described,  said  lot  was 
adjudicated  to  the  said  Alfred  Mercier  for  the  price  of  $10,000. 

**  Lots  2d|  3d,  4th  and  5th  described,  to  George  Morgan  for  the  price  of,  as 
follows  : 

"  Lot  secondly  described,  for  $4,900  ;  Lot  thirdly  described,  for  83,600  ;  Lot 
fourthly  described,  for  $3,400  ;  and  Jjot fifthly  described,  for  $3,400 ;  Lot  sixtldy 
described  to  C.  M.  Jones  for  $3,350  ;  Lot  seventhly  described,  to  R.  C.  Cammadc, 
for  $3,325,  payable  as  follows,  viz  :  The  purchaser  of  Lot  No.  1,  to  assume  the 
mortgage  to  secure  180  shares  of  the  Union  Bank  stock,  and  the  loan  thereon  of 
$3,600,  due  Ist  Xov.  1845,  and  renewable  on  the  terms  and  conditions  of  the 
charter  of  said  bank.  The  purchaser  of  lot  No.  2  to  assume  the  mortgage  to  se- 
cure 65  shares  of  said  stock,  and  the  loan  thereon  of  $1,300,  due  and  renewable 
as  aforesaid. 
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MoRSK  «  The  pnrchaser  of  lots  Xos.  3,  4,  5,  G  and  7  to  assnmo  on  each  lot  the  niort- 

MoCall         P^g  ^  secure  5G  shares  of  stock,  and  the  loan  thereon  of  $1,120,  due  and  renew- 
able as  aforesaid. 

"  The  balance  of  the  purchase  money  payable  one-fifth  cash  and  balance  at  6, 
12, 18  and  24  months,  for  notes  bearing  interest  at  the  rate  of  7  per  cent,  per  an- 
num from  the  date  of  sale  until  paid,  satisfactorily  endorsed  and  secured  bv  mort- 
gages on  the  property  sold  ;  which  I  hereby  acknowledge  to  have  received  as  fol- 
lows, viz  :  according  to  the  above  conditions. 

Returned  18th  Nov.  1845.  [Signed]  L.  H.  SERE, 

Deputy  Sheriff." 

It  will  be  observctl  that  this  return  consists  of  two  parts. 

The  first  part  contains  the  return  of  the  Sheriff 's  proceedings  under  the  writ  in 
relation  to  his  seizure  and  advertisement  of  the  property  to  be  sold  on  Saturday, 
15th  starch,  1845.  It  sets  forth  that  all  the  reciuisite  formalities  were  fulfilled, 
and  all  the  legal  notices  were  issued,  but  the  property  could  not  be  sold,  the  sale 
having  been  stopped  by  plaintiff :  and  there  tne  first  part  of  the  return  eniK  It 
calls  lor  no  comment  at  presents 

The  second  part  of  the  return  contains  the  Sheriff's  proceedings  in  relation  to 
the  seizure  and  advertisement  of  the  property  for  sale  on  Tuesday,  24th  June, 
1845,  and  to  the  pretended  sale  of  the  property  under  the  writ.  It  is  the  basis 
of  the  title  set  up  by  the  defendant,  and  must  therefore  be  carefully  examined. 

The  Sheriff'  commenced  the  second  part  of  his  return  as  follows  :  "  And  again 
I  seized  and  advertised  the  same  property,"  etc.  The  word  "  t^in  "  means  "  a 
second  time  ;  once  more."  Webster's  Dictionary.  This  is  the  sense  in  which  the 
word  is  used,  not  only  by  accurate  grammarians,  men  versed  in  grammar  and  the 
construction  of  languages,  and  learned  phiologists  ;  but  by  all  classes  of  persons, 
in  common  conversation,  and  in  the  every  day  business  of  life.  This,  too,  is  evi- 
dently the  sense  in  which  the  Sheriff  used  the  term  in  his  return,  lie  said,  and 
he  meant  to  say,  that  he  seized  the  property  a  second  time,  and  advertised  it  a  se- 
cond time.  It  is  respectfully  submitted  to  the  court,  that  no  rule  of  construction, 
whether  literal,  strict  and  grammatical,  or  rational,  enlarged  and  liberal,  can  impart 
any  other  signification  to  the  Sheriff's  language.  That  language  haa  but  one 
meaning,  and  common  sense,  custom,  law,  grammar,  unite  in  fixing  it.  It  has  no 
need  of  interpretation,  and  for  that  reason  does  not  admit  of  it  The  plaintiff, 
therefore,  earnestlj-  submits  that  this  court  has  erred  in  the  conclusion  to  which 
it  arrived,  and  which  it  has  expressed  in  these  words  :  "  The  words  '  asain  I  seized* 
seem  to  be  an  unhappy  form  of  exprc&sion  on  the  [  art  of  the  Sheriff  to  show  that 
he  again  proceeded  to  act  under  the  seizure  that  he  had  already  made.  Very  few 
Sheriff's  are  accurate  grammarians."  The  court  cannot  thus  construe  the  word* 
out  of  the  return.  The  words  "  again  I  seized,"  are  in  the  return  and  must  have 
their  usual  meaning  and  effect. 

The  language  of  the  second  part  of  the  return  is  in  strict  conformity  with  the 
rules  of  grammar ;  but  if  the  language  were  inaccurate,  that  inaccuracy  would 
not  be  allowed  to  nullify  and  render  void  the  clear  statement  of  a  fact  by  a  sworn 
officer  of  the  law. 

Now,  if  it  be  admitted  that  the  Sheriff's  statement  is  true,  and  that  he  did 
seize  the  property  a  second  time,  the  question  arises,  why  did  he  a  second  time 
seize  and  advertise  the  propertv  for  sale?  The  answer  is  obvious.  Under  the 
first  seizure,  the  property  was  advertised  to  be  sold  on  Saturday,  March  loth, 
1845,  but  the  same  could  not  be  sold,  the  sale  having  been  stopped  by  plaintiff's 
orders  :  the  property  must,  at  that  time  or  soon  after,  have  been  released  from 
seizure  by  the  Sheriff ;  and  consequantly  a  second  seizure  became  necessary  to  en- 
able him  U)  advertise  and  sell  the  property.  If  this  natural  and  obvious  conclu- 
sion is  adopted,  the  official  declaration  of  the  Sheriff  "  again  I  seized,"  is  clear  and 
has  effect ;  but  if  this  conclusion  is  rejected,  then  tJie  official  declaration  of  the 
Sheriff  must  be  stricken  out  of  his  return,  and  it  must  be  inferred  that  the  Sheriff 
who  had  seized,  and  still  held  possession  of  the  property  under  the  writ,  made  a 
second  seizure  of  the  same  property  in  his  own  hands,  at  the  suit  of  the  same  par- 
ties, and  under  the  same  writ  by  which  he  then  held  it.  It  is  not  to  be  presumed 
that  the  Sheriff  did  a  useless  or  absurd  thing  ;  nor  can  such  a  construction  he  put 
upon  his  language  as  will  render  it  a  nullity  or  quite  elude  its  force.  And  yet 
this  is  precisely  the  construction  which  the  court  has  placed  upon  the  words 
"  again  I  seized,"  etc. 

In  coming  to  this  conclusion  the  court  has  literallv  adopted  the  defendant's  ar- 
gument, at  page  13  of  his  printed  brief,  and  joined  in  declaring:     "  If,  against 
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every  reasonable  or  lejral  presumption,  the  Sheriff  did  in  fact  abandon  his  first  mobsk 
seizure,  it  was  incumbent  on  the  plaintiff  to  establish  the  fact  by  proof  and  not  mcCall. 
by  ?train*j<l  itiferences."  The  court  then  adds  to  the  defendant's  argument  the  fol- 
lowinsr :  "  Even  if  the  Sheriff  did,  in  ijrnorance  of  his  duties,  aj^ain  seize  the  pro- 
perty, this  second  seizure  could  not  affect  the  validity  of  the  first,  as  long  as  he  did 
not  release  the  previous  seizure,  and  did  not  return  the  writ,  and  there  is  no  evi- 
dence to  show  that  he  either  released  the  first  seizure  or  ever  returned  the  writ. 
The  first  seizure  being  legal,  then  remained  in  force,  and  the  second  could  not  af- 
fect it,  for  it  was  useless." 

There  is  no  dispute  as  to  the  return  of  the  writ.  The  date  of  the  return  is 
fixed  by  the  Sheriff  as  follows,  viz  :  "  Returned  18th  November,  1845."  As  for 
the  assertion  that  the  property  was  not  released,  but  remained  under  the  first 
seizure  in  the  Sheriff's  hands  and  was  sold  under  that  seizure;  it  has  already  been 
shown  from  the  Sheriff 's  statement,  that  it  is  impossible  to  consider  the  sale  as 
made  under  the  first  seizure  ;  "  for,"  in  the  language  of  Judge  Voorhies, "  the  pro- 
perty was  evidently  not  in  the  Sheriff's  possession,  when  he  again  seized  it." 

But  apart  from  what  has  been  said,  the  record  contains  conclusive  evidence  that 
the  Sheriff  ilid  not  retain  possession  of  the  property  under  the  first  seizure  until 
the  sale.  The  writ  was  issued  January  I4th,  1845  ;  the  property  was  seized  and 
advertised  **  to  be  sold  on  the  10th  March,  1845,"  but  the  sale  was  stopped  by 
plaintiff.  The  property  was  again  seized  and  advertised  to  be  sold  on  the  24th 
June,  1845.  The  evidence  shows  that  the  six  houses  in  Morse's  Row  w^ere  rented 
at  S40  each,  per  month,  and  the  other  house  at  8100  a  month,  making  together 
S340  a  month.  If  the  property  remained  in  the  Sheriff's  hands  under  seizure  from 
January,  1845,  until  it  was  sold,  then,  as  by  Art.  65G  of  the  Code  of  Practice, 
*'  when  the  Sheriff  seizes  houses  or  lands,  he  must  take  at  the  same  time  all  the 
renti;,  issues  and  revenue  which  this  property  may  yield,"  his  return  would  show 
what  disposition  he  made  of  the  rents  of  the  property  for  the  months  of  January, 
February,  March,  April,  May  and  June.  For,  rents  received  by  the  Sheriff  from 
property  under  seizure  in  his  hands,  are  moneys  which  he  is  bound  to  credit  on  the 
execnition.  But  the  Sheriff's  return  is  silent  on  the  subject  of  the  rents,  and  thus 
hesLTS  evidence  that  he  did  not  collect  the  rents,  and  did  not  retain  possession  of 
the  property  during  those  months. 

N  ow,  if  it  be  true  that  the  property  did  not  remain  in  possession  of  the  Sheriff 
under  his  seizure  in  January,  until  the  sale  on  the  24th  June,  1845,  but  was  seized 
a  second  time  by  the  Sheriff,  the  evidence  establishes  beyond  a  doubt,  that  the  so- 
ctynd  seizure  was  made  after  the  expiration  of  the  writ,  and  was  therefore  illegal. 
The  record  shows  that  the  "  counsel  for  defendant  offered  in  evidence  the  appraise- 
ment made  on  the  13th  March,"  for  the  sale  advertised  for  the  15th.  The  plain- 
tiff therefore  must  have  directed  the  Sheriff  to  stop  the  sale  sometime  subsequent 
to  the  13th  March,  the  date  of  the  appraisement.  But  the  return  day  of  the  writ 
wa.^  loth  March,  1845.  The  sale  of  the  property  must  then  have  been  stopped, 
ami  the  property  itself  must  have  been  released  from  the  first  seizure,  after  the  ex- 
piration of  the  writ ;  and  the  second  seizure  of  the  property  was  without  warrant 
of  law,  and  consequently  the  pretended  judicial  sale  under  the  writ  was  a  nullity. 

The  second  part  of  the  Sheriff's  return  proceeded  as  follows  : 

"  And  again  I  seized  and  advertised  the  same  property,  divided  as  follows, 
to  wit  : 

**  I.  One  lot  of  ground  and  brick  dwelling  house,  measuring,  etc.,  front  on 
Rampart  street,  between  Canal  and  Customhouse,  with  180  shai'es  of  the  capital 
stock  of  the  Union  Bank.  * 

"  II.  One  lot  and  brick  dwelling,  comer  of  Rampart,  Canal  and  Basin  streets, 
measuring,  etc.,  with  65  shares  of  the  capital  stock  of  the  Union  Bank. 

•*  III.  One  lot  and  brick  dwelling  house  adjoining  lot  No.  5,  and  measuring, 
etc,  together  with  56  shares  of  the  capital  stock  of  the  Union  Bank. 

*•  IV.  One  lot  and  brick  dwelling  adjoining  lot  No.  3,  etc.,  together  with  56 
shares  of  the  capital  stock  of  the  Union  Bank. 

"  V.  One  lot  and  brick  dwelling,  adjoining  lot  No.  4,  etc.,  together  with  56 
shares  of  the  stock  of  the  Union  Bank. 

**  VT.  One  lot  and  dwelling  adjoining  lot  No.  5,  etc.,  together  with  56  shares 
of  the  capital  stock  of  the  Union  Bank. 

"  VII.  One  lot  and  brick  dwelling  house  adjoining  lot  No.  6,  etc.,  with  56 
shares  of  the  capital  stock  of  the  Union  Bank. 

"  To  be  sold,  etc.,  on  25th  Jane,  1845,  when,"  etc.,  the  property  was  sold  on  the 
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MoRSB         conditions  and  in  the  manner  set  forth  in  the  portion  of  the  return  already  prmtcd 
McCau..        ^^  ^^^s  application  for  a  re-hearing. 

The  division  of  the  property  and  the  conditions  of  the  sale  were  entirely  diffCT- 
ent  from  those  specified  in  the  writ.  The  mandate  of  the  court  was  disr(^rded. 
Property  orderea  to  be  sold  in  block  was  advertised  for  sale  in  separate  ojmI  dis- 
tinct portions  ;  and  these  portions  were  severally  adjudicated  to  the  highest  bid- 
ders. The  terms  of  sale  were  at  the  same  time  changed.  Instead  of  paying  cash, 
the  purchasers  were  to  be  allowed  to  assume  respectively  mortgages  to  secure  cer- 
tain shares  of  bank  stock  and  the  loan  thereon,  due  1st  November,  1845,  and  re- 
newable on  the  conditions  of  the  charter  of  the  bank,  the  balance  of  the  purchase 
money  payable  one-fifth  cash,  and  the  balance  at  7, 12, 18  and  24  months,  bearing 
interest,  etc.  It  is  mauifest^  then,  that  the  sale  was  not  made  in  conformity  with 
the  order  of  the  court,  and  is,  therefore,  not  a  judicial  sale.  The  purchasers  must 
have  perceived,  on  a  mere  inspection  of  the  proceedings,  that  the  sale  wsn»  made 
by  the  Sheriff  on  terms  different  from  those  ordered  bv  the  judge,  and  prescribed 
by  law  for  forced  sales,  and  that,  therefore,  the  titles  offered  them  were  not  derived 
from  justice,  through  its  officers  pursuing  the  strict  forms  of  law. 

The  writ  was  the  warrant  or  authority  of  the  Sheriff,  who  was  bound,  in  ex- 
ecuting it,  to  conform,  in  all  his  proceedings,  to  the  requisites  of  the  law.  In 
making  the  seizure,  in  giving  notice  to  the  parties,  in  advertising  the  property,  in 
the  appraisement  and  in  the  sale  of  it,  he  was  bound  to  observe  and  comply  with 
the  formalities  and  provisions  of  law.  A  seizure  of  property  may  be  legally 
made,  notices  may  be  regularly  issued  and  served,  an  appraisement  may  be  formal- 
ly made,  and  yet,  if  the  Sheriff  advertise  and  sell  the  property  in  a  manner  and  on 
terms  different  from  those  prescribed  by  law  for  judicial  sales,  the  whole  proceed- 
ing loses  its  judicial  character.  T/ie  Union  Bank  v.  Bradford^  2  An.  416.  Moon 
V-  Hampden,  3  An.  195. 

"  A  ibrced  alienation  results  from  a  sale  made  at  the  time  and  in  the  manner 
prescribed  by  law,  etc.;  if  a  sale  be  made  where  these  requirements  are  wanting, 
the  purchaser  does  not  acquire  the  right,  and  interest  which  the  debtor  had  in  the 
thing  sold."  Dufour  v.  Camfranc,  11  M.  610,  675.  "  One  claiming  title  under 
a  forced  sale  of  property  must  show  that  all  the  requisites  of  the  law  have  becai 
strictly  and  faithfullv  complied  with,  otherwise  the  sale  shall  be  annulled.  1  Hen, 
Dig,  651,  Nos.  2  aid  3,  citing  7  N.  S.  185  ;  8  N.  S.  246  ;  3  La.  421 ;  4  La. 
140,  207  ;  9  La.  542  ;  2  An.  846. 

Courts  are  not  at  liberty  to  pronounce  any  formality  required  by  law,  unneces- 
sary ;  or  to  enquire  whether  a  change  in  the  manner  and  terms  of  sale,  from  those 
ordered  by  the  court,  and  prescribed  by  law,  to  others  entirely  different  and  sub- 
stituted by  the  seizing  creditor,  were  more  favorable  to  the  complaining  debtor 
whope  property  has  been  sold.  The  change  itself  at  once  destroys  the  judicial 
character  of  the  sale  :  and  in  this  sense  uie  plaintiff  submits  that  the  followii^ 
projK)aition,  laid  down  by  the  court,  is  not  law,  viz  :  "  The  plaintiff  cannot  com- 
plain of  the  change  of  the  terms,  because  they  were  more  favorable  to  him  than  in 
the  first  advertisement. 

The  plaintiff  may,  perhaps,  hereafter  show  that  these  terms  were,  under  the  cir- 
cumstances of  the  case,  peculiarly  harsh  and  oppressive  ;  but  the  question  now  is, 
were  they  legal  or  iUegd  ?  In  other  words,  is  that  a  judicial  sale,  which  is  not 
made  in  conformity  to  the  order  of  the  court,  and  to  the  requisites  of  the  law  ? 

The  plaintiff  forbears  to  press  this  point  any  further ;  but  as  the  opinion  of  the 
majority  of  the  court  seems  to  rest  upon  it,  and  as  the  plaintiff  believes  the  sale 
on  which  the  defendant  relies  cannot  be  deemed  a  judicial  sale,  without  controven- 
ing  the  well  established  principles  of  law  in  relation  to  forced  sales,  he  again  eani- 
estly  and  respectfuUv  prays  the  court  to  reconsider  the  point. 

If  the  argument  just  urged  is  correct,  the  sale  under  which  defendants  ckkim 
title,  was  not  a  judicial  sale.  The  question  then  arises,  was  it  a  sale  made  with 
the  consent  of  the  defendants  in  the  executory  proceedings  ? 

Now,  if  the  purchaser  at  that  sale  derived  his  title  from  the  consent  of  the  own- 
ers that  the  Sheriff  should  sell  on  terms  which  they  prescribed,  the  sale  being  » 
public  sale,  remained  subject  to  the  rules  of  sales  of  real  property.  Moore  v. 
Hampton,  3  An.  195  ;  and  the  consent  must  have  been  in  writing.  The  jurispru- 
dence of  the  State  is  settled  on  this  point. 

In  Bonner  v.  Baker,  the  plaintiff  introduced  the  testimony  of  Mr,  Kinney  to 
prove  that  the  defendant  was  present  at  the  public  sale  of  the  property  to  the 
plaintiff  and  made  no  objections.    This  court  said :  ''  The  testimony  of  ilr.  Km- 
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ney  ve  consider  immaterial.  He  says  he  was  at  the  Arcade  when  the  property  Morsk 
described  in  plaintiff's  petition  was  offered  for  sale  and  adjudicated  to  plaintiff.  hgCau. 
Defendant  teas  also  present  and  made  no  objections" 

"*  In  relation  to  auction  sales  of  immovables  and  slaves,  the  law  requires  that 
the  authority  given  by  the  vendor  to  the  auctioneer  should  be  in  writing,  as  well 
as  the  condition  on  which  sales  are  made.  C.  C,  Art.  25,  84.  No  such  authori- 
ty appears  to  have  been  given  in  this  case.  In  the  case  of  '  Pew  v.  Livaudais,  3 
La.,  460,  the  court  held' :  We  have  no  hesitation  to  say,  that  as  another  part  of 
the  Code,  Articles  2255-6,  requires  the  assent  of  the  parties  to  a  sale  of  real  es- 
tate to  be  written,  unless  the  party  against  wh9m  the  sale  is  sought  to  be  enforced, 
admits  it ;  we  cannot  recognize  any  validity  in  an  auction  sale  of  real  property, 
the  owner  of  which  did  not  authorize  or  assent  to  in  writing,  and  does  not  admit 
his  assent  otherwise." 

'*The  same  principle  is  also  recognized  in  the  case  of  Short  v.  Knight,  15  La., 
484.  In  that,  the  adjudication  was  held  to  be  null  and  void,  on  the  ground  of  the 
absence  of  written  evidence  of  any  authority  given  by  the  defendant  to  the  auc- 
tioneer to  sell  the  lot'*    8  An.  284. 

In  the  present  case  there  is  not  only  a  total  absence  of  any  written  evidence  of 
the  plaintiff's  consent  to  the  conditions  on  which  the  property  was  sold,  but  the 
proof  is  clear  that  the  change  in  the  terms  of  sale  was  never  made  known  to  the 
plainti^  How  then  can  it  be  argued  that  the  plaintiff  gave  a  legal  consent  to 
the  sale  and  to  the  conditions  on  which  it  was  made? 

The  court  says :  "  The  power  under  which  Mr.  Cenas  was  authorized  to  act  on 
behalf  of  the  plaintiff  here,  is  in  evidence,  and  his  acts  in  that  capacity  are  the 
acts  of  his  principals."  To  determine  whether  the  acts  of  an  agent  are  binding 
upon  his  principal,  it  is  necessary  to  determine  first  the  legality  of  the  acts  and  the 
extent  of  the  authority  ot  the  agent.  A  principal  cannot  authorize  his  agent  to  do 
anything  contrary  to  law  or  public  policy.  A  prmcipal  cannot  confer  upon  his  agent 
power  to  do  that  which  the  principal  himself  has  no  legal  power  to  do.  The  law 
will  not  allow  any  such  authority  or  power,  and  therefore  the  act  would  be  void. 
If  then  a  change  in  the  manner  and  terms  of  a  public  sale  of  immovable  property 
by  the  Sheriff,  cannot  be  made  by  the  owners  of  the  property  without  a  written 
consent  to  a  change,  and  to  the  conditions  on  which  the  sale  is  to  be  made,  it  neces- 
sarily follows  that  the  owners  cannot  confer  upon  their  agent  authority  to  make 
Bach  a  charge  otherwise  than  in  writing ;  and,  therefore,  the  plaintife  here  could 
not  delegate  authority  to  Mr.  Cenas  to  chan^  the  terms  of  sale  of  their  property 
by  the  Sheriff  in  any  other  way  than  in  writmg.  But  Mr.  Cenas,  who  was  intro- 
duced by  the  defendant  to  prove  his  consent  as  agent  to  the  change  in  the  con- 
ditions of  the  sale  under  consideration,  testified  clearly  and  positiveljr  that  ho  did 
not  give  any  written  consent  te  the  change.  In  his  direct  examination,  after  stat- 
ing that  when  he  was  informed  "  that  the  property  had  been  seized,  he  applied  to 
the  bank  to  have  the  terms  of  sale  changed  if  possible ;"  his  testimony  continues 
as  follows : 

**  Witrtess  had  several  conversations  with  Mr.  Freij,  the  cashier,  and  Mr.  Adams, 
who  was  then  either  the  president  or  one  of  the  principal  directors ;  and  whether, 
through  the  representations  of  witness  or  some  other  cause,  the  sale,  as  first  adver- 
tised, did  not  take  place  and  more  favorable  terms  were  afterwanls  granted  by  the 
bank,  upon  which  the  property  was  sold.  The  terms  to  which  witness  refers  are 
thoge  as  stated  in  the  advertisement  for  the  sale  on  the  24th  June,  1845." 

"  This  statement  appeared  to  the  plaintiffs  to  be  somewhat  vague.  It  was, 
therefore,  deemed  necessary  on  the  cross^xaminatlon  to  press  Mr.  Cenas  upon  the 
point  of  the  agreement  which  the  defendant  pretended  had  been  made  concerning 
the  change  of  the  conditions  of  the  sale.  Being  thus  pressed,  he  testified  :  '*  It 
i?  not  to  witness'  knowledge  that  the  conversation  had  between  him  and  Messrs. 
Frey  and  Adams,  were  reduced  to  writing." 

"  He  does  not  know  whether  the  terms  of  wile  were  altered  by  the  bank  for  the 
purpose  of  saving  themselves,  or  through  the  solicitation  of  witness." 

"  There  never  was  any  positive  agreement  between  witness  as  curator  ad  hoc,  or 
as  agent,  and  the  l*resident  and  Cashier  of  the  bank,  as  to  the  terms  upon  which 
the  [)roperty  was  to  be  sold." 

"  There  never  was  any  categorical  agreement,  either  verbal  or  written,  between 
the  bank  and  witness,  fixing  the  terms  of  sale." 

The  examination  in  chief  was  then  resumed  by  defendant,  and  Mr.  Cenas  said 
as  follows,  viz : 
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MoiwK  "  Witness  was  aware  that  the  terms  of  the  new  advertisement  were  to  be  made 

Mcc^LL.        ^oTfi  vsssy,  but  he  did  not  know  the  exact  terms  until  he  saw  the  advertisement." 

This  testimony  establishes  the  fact  that  the  propertjr  was  sold  by  the  Sheriff  upon 
terms  dictated  by  the  bank,  without  the  consent  written  or  verbal  of  the  defen- 
dants in  execution  or  of  their  alleged  agent,  in  violation  of  law  and  of  the  order 
of  court. 

His  Honor,  Judge  Spofford,  in  giving  his  assent  to  the  decree  of  this  court, 
said :  "  I  concur  in  the  decree  because  the  evidence  satisfies  me  that  the  time  and 
manner  of  the  sale  were  acquiesced  in  and  sanctioned  by  the  plaintiffs  who  were 
present  through  their  duly  authorized  agent."  This  language  is  quite  guarded. 
It  conveys  the  idea,  not  that  the  plaintiff  gave  any  positive  assent  to  the  altered 
terms  of  sale,  but,  that  they  submitted  to  them  without  opposition  on  the  part  of 
their  agent  who  was  present,  and  that  they  (thus?)  sanctioned  them.  The  Judge 
does  not  detail  what  part  of  the  evidence  satisfied  him  that  the  time  and  manner 
of  the  sale  were  "  sanctioned  by  the  plaintiffs  who  were  present  through  their  duly 
authorized  agent."  But  the  ground  of  his  concurrence  is  perhaj>s  more  fullv  stated 
in  the  subjoined  extract  from  the  opinion  of  the  majority  of  the  court,  wLo  have 
adopted  it  literally  from  defendants  brief : 

**  The  power  of  attorney  under  which  Mr,  Cenas  was  authorized  to  act  on  be- 
half of  the  plaintiff  here,  is  in  evidence,  and  his  acts  in  that  capacitu  are  the  ads  of 
his  principals.  He  exhibited  his  power  to  the  bank.  He  called  tne  attention  of 
the  bank  to  the  desire  of  the  parties  to  have  the  proi)erty  sold  in  separate  lots, 
and  on  some  credit,  and  he  attended  at  tlie  stde^  and  acquiesced  in  the  whole  pro- 
ceedings. The  effect  of  this  is  to  estop  the  plaintiffs  in  the  present  suit.  It  nas 
been  rejieatedly  held  that  if  a  man  stands  by  and  ts  silent  while  his  own  property 
is  being  sold,  and  suffers  another  to  become  the  purcha^jer,  or  if,  by  his  acts,  his 
conduct  or  his  words,  he  causes  another  to  believe  in  a  certain  state  of  things,  auil 
induces  him  to  act  on  that  belief,  he  will  be  estopped  by  such  proceedings  on  his 
part.     Marsh  v.  Sniith,  5  Rob.,  218  ;  Blancfiard  v.  Allain,  5  An.  368." 

The  plaintiff  feels  constrained  here  again  earnestly  to  entreat  the  court  to  re- 
examine this  position.  A  brief  reference  to  the  evidence  connected  with  it  is 
deemed  important. 

On  the  8th  of  May,  1844,  the  plaintiff,  J.  E.  Morse,  wrote  a  letter  to  the  Union 
Bank,  stating  that  he  had  just  received  a  communication  from  the  attorney  of  the 
bank,  informmg  him  that  two  of  his  (Morse's)  bonds  had  been  placed  in  the  at- 
torney's hands  for  suit ;  that  he,  Morse,  had  been  only  waiting  for  a  favorable  mo- 
ment to  offer  all  his  property  (for  sale)  to  pay  off  the  debt  due  the  bank  ;  that  in 
the  full  of  the  year  when  the  bank  paid  off  one-quarter  of  its  capital,  the  mort- 
gag^Kl  property  and  bank  stock  would  bring  a  better  price ;  that  the  properly 
might  then  be'sold  on  a  credit,  but  if  the  Directors  thought  a  forced  sale  for  caA 
necessary,  he  trusted  that  the  bank  would  sell  the  lots  on  Circus  street  separately 
and  bid  a  fair  price  for  the  property,  which  would  bring  enough  to  pay  off  all  the 
bank  debt,  and  leave  a  surplus ;  and  he  concludes  thus  :  "  the  only  favor  then  that 
I  ask  is,  if  it  be  possible  to  get  along  without  sacrificing  this  property  until  after 
the  payment  of  the  bonds  in  November  (which  I  trust  will  save  the  credit  of  your 
institution),  and  that  then  the  property,  stock,  &c.,  sftall  be  sold  for  cash,  if  you 
think  best,  or  if  you  do  not  want  the  money  immediately,  for  such  credit  as  you 
may  consent  to." 

The  bank  never  answered  this  letter,  but  it  refrained  from  seizing  and  selling  the 
property  in  May,  1844. 

About  six  months  after  this,  the  plaintiff  came  to  New  Orleans  on  his  way  to 
attend  the  meeting  of  Congress,  in  Washington.  While  in  New  Orleans,  he  gave 
the  following  power  of  attorney  to  Mr.  H.  H.  Cenas  : 

"New  Orleans,  Nov.  14th,  1844. 

"  We,  the  undersigned,  do  hereby  nominate  and  appoint  our  friend.  Hilary  B. 
Cenas,  of  the  city  of  New  Orleans,  to  be  our  lawful  agent  and  attorney  in  fact, 
to  represent  us  and  act  for  us  in  all  matters  in  relation  to  the  sale  of  all  real  estate, 
bank  stock,  to  sign  and  make  notes,  receipts,  to  compromise,  sell,  and  empowering 
him  to  use  our  names  jointly  and  severally  and  in  solido,  to  bind  us  in  any  man- 
ner that  we  can  bind  ourselves,  hereby  ratifying  and  confirming  all  his  acts  and 
signatures  to  have  the  same  force  and  effects  as  if  the  same  had  been  done  by  our- 
selves. 

(Signed)  Maktha  C.  Morse, 

Isaac  E.  Morse, 
Sole  heirs  and  executors  of  the  estate  of  N.  Morse,  deceased. 
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The  defendant  examined  Mr.  Cenas,  as  a  witness,  in  explanation  of  the  plain-         Hobsi 


tifik'  motives  in  executing  the  power  of  attorney. 

He  states,  that  "  Mr,  Morscy  previous  to  his  departure  for  Washington  City, 
handed  to  witness  the  power  of  attorney  herein  iil(Ml,  and  told  witness  that  he  had 
been  endeavoring  to  eifect  a  settlement  with  the  Union  Bank  of  his  and  his 
mother's  indebtedness  to  said  bank — that  this  debt  was  secured  by  mortgage  upon 
his  property  on  Rampart  street,  and  that  he  was  anxious  to  have  the  property  sold 
or  disposed  of  to  pay  the  debts,  and  that  he  had  actually  offered  the  property,  as 
witness  understood  him,  to  the  bank  in  payment  of  the  jlebts,  and  had  been  in 
treaty  with  the  bank  to  that  efifect  That  something  would  have  to  be  done  very 
8000,  as  the  bank  was  pressing  for  a  settlement,  and  that  he  thought  it  best  to 
leave  this  power  of  attorney  to  seU  the  property  in  case  the  bank  should  consent 
to  a  private  sale.  At  any  rate,  that  witness  was  to  confer  with  the  bank,  and  do 
the  best  that  he  could. 

'*  Witness  was  under  the  impression  at  the  time,  from  the  conversation  which  he 
had  with  Mr.  Morsej  that  the  property  had  to  be  sold  that  winter,  and  that  if  not 
sold  as  he  desired,  the  bank  would  proceed  to  sell  under  its  mortgages.  Informed 
the  bank  through  Mr.  Frey,  the  Cashier,  that  he  held  the  power  of  attorney  and 
was  ready  to  do  all  he  could  to  subserve  the  interest  of  Mr.  Morse  and  his  mother 
in  the  matter." 

It  appears  that  Mr.  Cenas  did  not  efifect  a  private  sale  of  the  property : — on 
the  I4th  of  January,  1845,  the  bank  sued  out  a  writ  of  seizure  and  sale,  to  have 
the  houses  and  lots  and  the  stock  ot  the  present  plaintifi^  sold  in  block,  had  a  cu- 
rator ad  hoc  appointed  to  represent  I.  E.  Morsej  who  was  in  Washington,  attend- 
ing to  public  business,  and  advertised  the  property  for  sale ;  when  the  proceedings 
were  had  which  have  been  already  examined.  To  complete  the  history  p{  these 
proceedings,  it  is  necessary  to  add  the  following  resolution,  by  which  the  property 
was  sold  by  the  Sheriff,  at  public  auction,  on  the  24th  of  June,  1845,  in  midsum- 
mer, when  comparatively  few  capitalists  are  in  New  Orleans : 

"  New  Orleans,  25th  April,  1845. 
"  The  Board,  on  motion,  consented  to  have  the  property  of  the  estate  of  N. 
Morse,  mortgaged  to  the  bank  for  the  Htock  and  Loan,  sold  in  lots,  as  specified  in 
the  resolution  of  7th  of  March  last,  and  on  the  following  terms,  viz :  The  purcha- 
m  to  be  entitled  to  a  loan  of  ^20  per  ^are  on  the  stock,  payable  according  to  the 
the  terms  of  the  charter,  and  the  balance  of  the  purchase  money  payable  ouo-fifth 
cash  and  the  remainder  in  notes  at  6,  12,  18  and  24  months,  faKMiriug  seven  per 
cent,  interest  per  annum,  satisfactorily  endorsed  and  secured  by  mortgage  on  the 
property," 

It  is  apparent  from  Mr.  Cenas'  testimony,  that  the  power  of  attorney  given  to 
him  by  the  plaiuti&,  was  with  a  view  to  enable  him  to  effect  a  private  sale  of  the 
prop^y,  in  case  the  bank  should  consent  to  such  a  sale. 

It  is  certain  that  the  power  of  attorney,  however  general  in  its  terms  authoriz- 
ing Mr.  Cenas  **  to  represent  the  plaintifi^,  and  to  act  for  them  in  relation  to  the 
sale  of  real  estate,"  and  "  to  bind  them  in  any  manner  tliat  they  could  bind  them* 
selves"  did  not  and  could  not  confer  upon  him  any  power  which  they  themselves 
did  not  possess,  and  consequently  could  not  authorize  him  to  consent  to  a  change 
in  the  conditions  of  a  public  sale  of  their  real  property,  without  expressing  that 
consent  in  writing.  **  A  contrary  doctrine  would,"  according  to  the  opinion  pro- 
nounced by  Judge  Martin  in  3  La.  460,  "  deprive  all  the  real  property,  in  this 
State  of  the  protection  which  the  Code  provides  for  it,  against  perjury,  forgetful- 
neas  or  error." 

It  is  equally  certain  that  the  power  of  attorney  did  not  authorize  Mr,  Cenas 
to  represent  the  plaintifis  in  a  suit  against  them  and  that  his  appointment  as  cura- 
tor a<<  Aoc  to  represent  Mr,  Morse,  who  was  absent  from  the  State,  did  not  em- 
power Mr.  Cenas  to  waive  any  formality  prescribed  by  law,  or  to  change  the 
terms  of  sale  fixed  by  the  order  of  the  court. 

It  is  unnecessary  to  inquire,  whether  in  accepting  the  appointment  of  curator 
od  hoc,  Mr.  Cenas  virtually  resigned  his  agency  under  the  power  of  attorney,  and 
could  thenceforth  act  only  as  a  curator  ad  hoc,  in  relation  to  the  Sheriff's  sale ; 
for,  if  it  be  conceded  that  he  exercised  at  once  4,he  authority  of  a  curator  ad  hoc 
under  the  appointment  of  the  court,  and  the  authority  of  an  agent  under  the  ap- 
pointment of  the  plaintiflfe,  still  this  combined  authority  did  not  legalize  the  terms 
of  sale  upon  which  the  Sheriff  adjudicated  the  property.  It  has  indeed  been  seen 
that  Mr.  Cenas  expressly  testified  that  he  never  gave  any  consent,  written  or  ver- 
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bal,  to  the  change  in  the  terms  of  sale ;  and  farther,  that  he  never  saw  or  knew 
HgCall.        ^^^  change  until  it  had  been  actually  made  and  advertised  by  the  bank. 

The  plaintifis  admit  freely  the  correctness  of  the  following  statement  of  the 
court :  "  It  has  been  repeatedly  held,  that  if  a  man  stands  by  and  is  silent  while 
his  own  property  is  being  sold,  and  suffers  another  to  become  the  purchaser,  or  if, 
by  his  acts,  his  conduct  or  his  words,  he  causes  another  to  believe  in  a  certain  state 
of  things,  and  induces  him  to  act  on  that  belief,  he  will  be  estopped  by  such  pro- 
ceedings on  his  part/' 

They  admit  also  the  correctness  of  the  decisions  in  5  Rob.,  518,  and  in  5  An, 
368,  referred  to  by  the  court.  In  the  case  cited  from  6  Rob.,  518,  the  defendant 
purchased  a  tract  of  land  by  the  advice  and  assistance  of  the  plaintiff  himself, 
who  was  at  the  time  owner  of  the  same  titles  under  which  he  claimed  the  land  in 
the  case,  but  concealed  their  existence  from  the  defendant.  In  the  case  cited  from 
5  An.,  368,  certain  real  property  inventoried  and  appraised  as  belongii^  to  the 
succession  of  Isidore  Blanchard,  was  under  the  advice  of  a  family  meeting  sold ; 
and  the  proces-verhcd  thereof  described  and  adjudicated  the  land  as  it  was  inven- 
toried. Victor  Blaiuhard  signed  the  inventory  and  the  proceedings  of  the  family 
meeting  ;  was  present  at  the  judicial  sale,  aud  was  a  party  to  the  proces-verbai  of 
adjudication  without  any  explanation.  That  formed  against  him  a  presumptio 
juris  et  de  jure  of  the  truth  of  the  enunciation  that  the  property  belonged  to  the 
succession  of  Isidore  Blanchard.  Victor  Blanchard  died ;  and  his  heirs  instituted 
suit  to  recover  the  property  from  the  purchaser.  And  the  court  held  that  the 
heirs  were  estopped  from  asserting  title. 

But  the  plaintifis  respectfully  submit  that  neither  the  decisions  which  have  just 
been  examined,  nor  the  principle  which  they  have  been  cited  to  support,  can  be 
properly  applied  to  the  case  now  under  consideration :  a  case  of  seizure  and  sale 
of  the  real  estate  of  absent  persons  on  different  terms  from  those  fixed  by  the  or- 
der of  court  and  prescribed  by  law ;  on  terms  dictated  by  the  plaintiff  in  execu- 
tion, without  the  consent,  verbal  or  written,  of  the  defendants  or  their  ag^it,  in 
violation  of  the  policy  of  the  law.  Bonner  v.  Bakery  8  An.  284 ;  Pew  v.  Livaur 
dais,  3  La.  461 ;  0.  0.  Arts.  2584,  2255-6. 

Nor  can  the  fact  that  Mr.  Cenas  attended  the  sale  and  made  no  objections  to  it, 
estop  the  plaintifis  here.  If  the  decision  of  Bonner  v.  Baker,  made  in  May, 
'53,  is  to  be  respected,  the  mere  presence  of  the  plaintiffs  themselves  at  the  sale  of 
their  real  property,  would  not  have  been  an  estoppel  to  the  present  suit.  A  forti- 
ori, the  attendance  of  Mr.  Cenas  at  the  sale  cannot  estop  the  plainti£&  from  set- 
ting up  their  title  now.  If,  on  the  otiier  hand,  that  which  was  decided  to  be  law 
in  1853,  is  to  be  overturned  and  disregarded  now,  and  the  presence  of  the  plain- 
tiffs at  the  sale  of  their  real  estate  by  the  Sheriff  under  the  circumstances  of  the 
case,  would  have  estopped  them,  as  the  majority  of  the  court  in  the  opinion  under 
examination,  intimate  it  would  have  done,  yet,  as  in  point  of  fact,  the  plaintife 
were  not  personally  present  at  the  sale,  the  question  arises,  whether  the  mere 
presence  of  their  agent  at  the  sale,  can  estop  them  ?  And  this  question  must  be 
answered  in  the  negative. 

The  power  of  attorney  to  Mr.  Cenas,  was  a  power  "  to  represent  the  plaintifFi 
and  act  for  them  in  all  matters  in  relation  to  the  sale  of  all  real  estate,  bank  stock ; 
to  sign  and  make  notes,  receipts ;  to  compromise,  sell ;  and  empowering  him  to 
use  their  names  jointly  and  severally,  and  tn  solido  to  bind  them  in  any  manner 
that  they  can  bind  themselves."  Surely  the  court  will  not  hold  that  this  power  of 
attorney  conferred  upon  Mr.  Cenas  authority  to  bind  his  principals  in  any  other 
manner  than  by  writing,  in  relation  to  the  sale  of  real  estate. 

Where  a  man  unintentionally  produces  a  false  impression  in  order  to  mislead 
another  or  to  obtain  an  undue  advantage  of  him,  there  is  a  positive  fraud,  in  the 
truest  sense  of  the  terms.  There  is  an  evil  act  with  an  evil  intent ;  dolum  malum 
ad  circumveniendum. 

It  makes  no  difference  whether  the  fraud  was  perpetrated  by  the  party  directly 
interested  or  by  an  agent,  if  the  fraud  be  adopted  by  the  principal.  But  where  the 
alleged  fraud  by  a  vendor  of  real  estate  consisted  in  a  fraudulent  concealment  of 
a  right  of  way  over  the  premises,  proof  of  concealment  by  vendor's  agent  has  been 
held  insufficient  to  set  aside  the  purchase ;  there  must  be  proof  of  direct  personal 
knowledge  and  concealment  by  the  principal  himself.  And  knowledge  acquired 
b^  an  agent,  otherwise  than  as  an  agent  for  such  sale,  of  a  fact,  the  non-commu- 
nication of  which  is  made  the  ground  of  relief  against  the  purchaser,  does  not  tS- 
feet  the  contract.  1  Story's  Equity ;  Wilde  v.  Gibson^  1  House  of  Lords'  cases, 
605. 
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These  principles  apply  to  the  case  of  a  man  whose  property  is  sold  while  he         I'obbe 
stands  by  and  is  silent.  MoCux. 

"  In  order,  however,  to  justify  the  application  of  this  cogent  moral  rule,  it  is 
indispensable  that  the  party  so  standing  by  and  concealing  his  rights,  should  be 
faWj  apprised  of  them,  and  should  b^  his  conduct  or  gross  negligence  influence  the 
parchfl^ ;  for  if  he  is  ignorant  of  his  rights,  or  if  his  acts  or  silence  do  not  mis- 
Kad  or  in  any  manner  afifect  the  transaction,  there  can  be  no  just  inference  of  ac- 
tual or  constructive  fraud.  For  a  right  can  be  lost  or  forfeited  only  by  such  con- 
dact  as  would  make  it  fraudulent  and  agsunst  conscience  to  assert  it.  1  Story's 
Equity,  2  387. 

Re-hearing  refused. 


D.  M.  Ellmobe   V,   J.  HuFTY,  et  als. 

A  Aeriff  cannot  be  made  responaibto  in  damagee  for  exocutlne^  a  Jadgmcnt  conferring  a  prfvilego  on  a 
e«rlaiD  object,  by  the  seizare  and  sale  of  the  object.  The  Judgment  and  mandate  in  the  suit  are 
his  authority. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
McCay  Sf  Edwards^  for  plaintiff  and  appellee.     C,  A.  Taylor  and  Hunt  if 
Bright,  for  defendants. 

CoLK,  J.  This  is  a  suit  to  recover  from  defendants  damages  for  the  alleged 
illegal  detention  of  the  schooner  Isaac  Tunnel,  and  also  $3500,  in  the  event  they 
shoald  fail  to  restore  her  to  plaintiff.  There  was  judgment  in  favor  of  defend- 
ants, reserving  all  the  rights  of  plaintiff  against  P.  N,  Gaulon,  J.  Baudrillart 
and  the  surety  on  the  sequestration  bond,  if  any  he  have.  Gaulon  was  plaintiff 
and  Baudrillart  defendant  in  the  suit  in  which  the  writ  of  sequestration  issued. 
Pkdntiff  has  appealed.  There  is  no  error  in  the  judgment.  Defendants  acted 
under  a  writ,  issued  in  conformity  to  a  judgment,  decreeing  a  privilege  on  the 
veasel.  They  had  no  discretion,  aud  were  obliged  to  follow  the  order  of  court. 
The  mere  notification  by  plaintiff  to  them  of  his  property  in  the  vessel  could  not 
be  regarded,  when  they  had  a  writ,  informing  them  of  the  privilege,  and  com- 
manding them  to  execute  the  same.  If  there  were  any  legal  grounds  of  opposi- 
tion, plaintiff  ought  to  have  resisted  the  execution  of  the  judgment  by  some  one 
of  the  ways  provided  by  law.  The  responsibility  of  a  Sheriff,  executing  a  judg- 
ment conferring  a  privilege  on  a  certain  object  by  its  seizure  and  sale,  is  very  dif- 
ferent from  that  of  executing  an  ordinary  fi.  fa.  In  the  former  case  he  has  no 
discretion ;  the  judgment  and  mandate  in  the  writ  are  his  authority.  In  the  lat- 
ter he  is  responsible  for  a  seizure  of  property  not  belonging  to  the  execution 
debtor,  unless  he  is  protected  by  the  simulation  or  fault  of  the  real  owner,  or  some 
other  legal  justification. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  be  affirmed, 
with  costs. 
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LuciNDA  E.  Chapman  et  al.  v.  Thomas  Chapman. 

Art.  355  of  the  Ovil  Oode  which  declares  that  agreements  between  the  tutor  and  the  minor  arrived  at 

the  age  of  miOority,  nhall  be  nuJl  and  void,  unlcftj  entered  into  after  tha  rendering  of  a  ftill  artroont. 

kc. ,  will  not  enable  parties  to  i)eri)etrate  a  fraud  by  repudiating  payments  made  them  in  disrhai^e  iif 

their  tutor's  liability. 
Evidence  is  admi.<tslble  to  bIiow  that  after  the  rendition  of  the  tutor's  account,  the  minors  r<M^€4red  IVom 

the  tutor,  land,  .slaves,  &r.,  of  a  value  equi\-alent  to  the  tutor's  liability,  and  that  it  was  gi\-eD  and 

received  in  discluirge  of  that  liability. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Railiff,  J. 
C.  Roselius  and  Mtise  Sf  Hardee j  for  plaintifis  and  appellants.    /.  B,  Smith  and 
P.  Pondt  for  defendant. 

Buchanan,  J.  The  elaborate  and  carefully  prepared  opinion  of  the  Dis- 
trict Judge  has  given  a  lucid  narrative  of  the  facts  of  this  cause.  The  evi- 
dence satisfies  us,  as  it  did  the  court  below,  that  the  plaintiffs  have  received  frcrni 
their  late  tutor,  since  the  rendition  of  his  account  of  tutorship,  more  than  ten  years 
previous  to  the  institution  of  this  suit,  land,  slaves  and  other  property,  of  a  value 
equivalant  to  the  balance  due  them  by  said  account,  and  which  was  given  and  re- 
ceived in  discharge  of  the  tutor's  liability.  The  evidence  on  this  subject  was 
properly  admitted. 

The  Article  355  of  the  Code  was  not  intended  to  enable  parties  to  perpetrate  a 
fraud,  by  repudiating  payments  made  them  in  discharge  of  their  tutoKs  liability. 
The  case  of  Rawls  v.  Rawhy  6  An.  666,  relied  upon  by  the  counsel  of  pktintiflfe, 
presented  an  entirely  different  state  of  facts. 

In  the  case  of  Rawls^  the  minor  had  received  nothing  from  his  tutor  for  the  hire 
of  his  slaves  during  a  numl3er  of  years  that  they  bad  been  hired  out  under  the  ad- 
vice of  a  family  meeting ;  and  which  hiro  constituted  the  whole  revenue  of  the  mi- 
nor. Neither  does  it  seem,  from  the  report  of  the  case,  that  the  tutor  of  Ra\di 
ever  rendered  an  account  of  his  administration  as  tutor.  But  in  the  present  case 
we  find,  on  the  contrary,  an  account  rendered,  with  vouchers  annexed,  homologated 
without  opposition ;  a  regular  judgment  for  the  balance  acknowledged  by  the  tu- 
tor ;  and  property  conveyed,  indirectly,  by  the  tutor  to  the  plaintiffs,  after  the  ren- 
dition of  the  account,  but  before  its  homologation,  of  a  value  equal  to  the  amount 
due  to  the  plaintiflfe  severally,  by  their  tutor.  The  plaintiflfe  have  received  the 
benefit  of  these  conveyances  of  property,  have  suffered  their  tutor  to  remove  from 
the  jurisdiction  of  the  court  which  appointed  him,  and  after  the  lapse  of  ten  years 
of  silence  and  inaction,  now  sue  without  any  offer  of  restitution,  the  solvent  surety 
of  an  insolvent  tutor,  for  the  total  amount  of  the  balance  of  account  of  tutorship, 
with  interest  at  ten  per  cent,  added,  according  to  the  terms  of  the  judgment  of 
homologation. 

We  agree  with  the  District  Judge  that  the  action,  in  its  present  form,  cannot 
be  maintained. 

Judgment  affirmed,  with  costs. 

Merrick,  C.  J.,  declined  taking  any  part  in  tliia  decision. 
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D.  &  J.  L  AN  AT  A   V.  J.  O'Brien. 

Where  a  sale  whk  mode  of  bo  many  barrels  of  potatoes  and  onions,  at  a  certiin  price,  to  be  delivered 
from  a  vessel  then  In  transit  fW>ni  New  York  to  New  Orleans,  without  any  jfuarranty  at  all,  except  as 
to  the  number  of  barrels  :  Held,  that  the  exclusion  of  warranty  did  not  empower  the  vendor  to  de- 
li\'er  barrels  partly  empty,  or  containing  decayed  matter. 

By  tlie  exclusion  of  warranty  it  was  not  intended  to  free  the  vendor  from  the  obligation  of  delivering 
merchandise  of  the  species  sold,  though  ho  was  not  bound  to  deliver  it  of  the  best  quality  or  in  the 
best  condition. 

APPEAL  from  the  Second  District  Court  of  New  Orleang,  Morgan,  J.  C. 
JhifouTj  for  plaintifik.    Purvis  fy  Dugue,  for  defendant  and  appellant. 

Cole,  J.  The  plaintifiFs  sold  and  agreed  to  deliver  to  defendant,  on  the  arrival 
of  the  ship  Toulon,  two  parcels  of  merchandize,  consisting  severally  of  100  bar- 
rels of  potatoes,  and  fifty  of  onions,  at  a  designated  price. 

The  sale  was  made  without  any  special  warranty,  and  the  only  question  to  be 
decided  is,  whether  when  an  article  of  merchandise  is  sold  without  any  special 
warranty,  the  vendor  is  obliged  to  deliver  it  in  a  merchantable  form. 

The  evidence  establishes  that  defendant  purchased  the  potatoes  and  onions  at 
$3  25  per  barrel,  without  any  guarantee  at  all,  except  as  to  the  number  of  bar- 
rels ;  he  was,  by  the  contract,  to  take  them,  good  or  bad,  at  that  price. 

On  the  arrival  of  the  ship  from  New  York,  defendant  accepted  the  potatoes, 
hot  refused  to  take  the  onions,  on  account  of  their  condition.  They  were  mostly 
rotten.  In  some  of  the  barrels,  one  of  the  witnesses  supposes  that  there  were  not 
six  sound  ones.  Some  of  the  barrels  were  so  bad  that  it  was  not  necessary  to 
examine  them  ;  they  were  leaking.  In  others  not  a  sign  of  an  onion  could  be 
seen — "  it  was  a  complete  mush." 

It  is  also  established  that  merchandize  in  this  condition  is  generally  hauled  to 
the  nuisance  wharf. 

It  appears  that  the  onions,  by  decomposition,  had  generally  lost  their  form  and 
appearance,  and  could  hardly  be  distinguished  as  such,  and  were  entirely  unmer- 
chantable. 

Defendant  offered  to  pay  for  the  potatoes,  but  declined  paying  for  the  onions. 

There  was  judgment  for  plaintiff";  the  lower  court  considering  defendant  was 
bound,  because  he  had  bought  without  warranty. 

The  material  inquiry  is,  what  is  the  effect  of  this  sale  without  guaranty,  under 
the  peculiar  circumstances  of  this  case  ? 

We  are  of  opinion  that  it  did  not  empower  plaintiff"  to  deliver  fifty  barrels, 
partly  empty  or  containing  decayed  matter,  the  result  of  decomposition  of  the 
onions ;  because  there  was  only  a  small  difference  between  their  value  fully  war- 
ranted, and  the  price  given  by  defendant. 

One  of  plaintiflfe'  witnesses  testifies  that  he  was  offered  $3  55  or  60,  for  the  po- 
tatoes and  onions,  if  plaintiffs  would  guarantee  them. 

As  the  difference  was  so  alight  between  the  real  value  of  the  onions  fully  guar- 
anteed and  the  price  given,  plaintiffs  must  be  considered  to  have  at  least  warranted 
the  existence  of  the  article  sold.  The  exclusion  of  warranty  signified  only,  in  this 
case,  that  the  onions  might  not  be  of  the  best  quality,  or  in  the  best  order,  but  it 
did  not  liberate  plaintiffs  from  the  obligation  of  delivering  them  in  xpecic.    If  ^ 
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LAN  ATA        xnan  bujrs  a  horse  without  warranty,  it  certainly  would  not  be  a  compliance  with 
O'Bmsx.        the  contract  to  deliver  a  decomposed  mass  of  flesh. 

•^  In  the  case  at  bar,  defendant  bought  onions,  and  the  obligation  of  the  plaintifl& 
is  to  deliver  onions  of  some  kind,  and  in  a  condition  to  be  recognized  as  onions, 
and  not  as  a  mass  of  decayed  matter.     C.  0.  2433,  2450,  2467,  2616. 

This  contract  is  not  of  an  aleatory  character,  because  nearly  the  market  value 
was  given  for  the  goods  sold.  If  it  had  been  aleatory  in  its  nature,  the  price 
would  have  corresponded  with  the  uncertainty.  C.  N.  1629,  and  note  of  Bo- 
gron  :    "  Le  prix  a  dCl  fitre  fixe  en  regard  k  cette  incertitude." 

Art.  2216  of  the  Civil  Code  provides :  "  that  the  loss  of  the  thing,  or  its  being 
rendered  unsaleable,  extinguishes  the  obligation,  etc"  By  Art.  2433  C.  C,  it  is 
provided,  that  when  goods  are  sold  by  weight,  tale,  or  measure,  the  things  sold  are 
at  the  risk  of  the  seller,  until  they  are  weighed  counted  or  measured."  C.  C.  Art 
2152  declares  :  "  That  if  the  debt  be  a  thing  which  is  determined  only  by  its 
species,  the  debtor,  in  order  to  his  discharge,  is  not  bound  to  deliver  it  of  the  best 
kind,  but  he  cannot  tender  it  of  the  worst." 

The  preceding  Articles  seem  to  apply  to  a  case  like  this,  where  the  price  was 
such  as  to  show  that  the  exclusion  of  warranty  was  not  intended  by  the  parties  to 
free  the  vendor  from  the  obligation  of  delivering  merchandise  of  the  species  sold, 
without,  however,  obliging  him  to  deliver  it  ot  the  best  quality,  or  in  the  best 
condition. 

It  appears  from  the  testimony  of  Schneider^  that  he  was  in  New  York  when 
the  ship  Toulon  sailed.  He  saw  some  potatoes  and  onions  arrive  at  the  wharf  in 
New  York,  when  it  was  raining.  That  he  was  afraid  of  the  lot  he  had  on  board, 
as  onions  shipped  in  a  wet  condition  are  apt  to  decay.  Defendant  argues,  that  it 
is  fair  to  presume  that  Lanata  was  aware  of  the  fact  and  kept  the  same  concealed 
fromjjis  vendee,  and  he  should  not  be  allowed  to  profit  by  his  wrongful  conceal- 
ment^ C.  C.  2523.  There  is,  however,  no  proof  that  plaintiflfe  were  aware  of  the 
condition  of  the  onions  at  the  time  of  the  sale.  The  existence  of  the  telegraph 
renders  it,  however,  more  necessary  now  than  formerly  to  construe  strictly  con- 
tracts like  the  one  at  bar ;  for  by  means  of  telegraphic  dq^patchee,  the  vendor  may 
become  aware  of  a  certain  condition  of  the  goods  when  shipped,  which  may  in- 
duce him  to  believe  they  will  be  spoilt  on  their  arrival  at  the  port  of  destination. 

Defendant  is  entitled  to  a  deduction  for  the  fifty  barrels  of  onions  at  $3  25  per 
barrel. 

It  is,  therefore,  ordered,  ac^udged  and  decreed,  that  the  judgment  be  avoided 
and  reversed,  and  that  plaintiffs  recover  of  defendant  three  hundred  and  twenty- 
five  dollars,  with  legal  interest  thereon  from  iudicial  demand,  and  costs  of  the 
lower  court.  It  is  further  ordered  and  decreed,  that  plaintiff  pay  the  costs  of 
appeal. 
"  Spofford,  J.  dissenting.    When  a  party  sells  such  perishable  articles  as  vege- 

tables, while  in  transit  by  sea  from  New  York  to  New  Orleans,  with  an  express  ex- 
clusion of  warranty,  in  the  absence  of  fraud,  I  think  the  vendee  takes  upon  him- 
self the  risk  of  loss  from  decay  in  the  voyage. 
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Succession   of    Thomas    McCrindell. 

When  an  Ai^wal  bond  for  a  devolutive  appeal  was  given  in  favor  of  the  administratiix,  but  not  in  favor 
of  the  creditors  of  the  succession  whose  claims  wore  opposed  by  the  i^>peUant,  the  appeal  was 
iieaumed. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Ratliffy  J.  U.  B.  ^  E, 
PhillipSf  and  Brewer  if  Collins,  for  appellants.     W.  Dunbar,  for  appellee. 

Cole,  J.  The  dismissal  of  the  appeal  is  moved,  on  the  ground  that  all  the 
parties  in  interest  in  the  judgment,  and  particularly  Charles  Candert,  are  not  made 
parties  to  the  appeal. 

Charles  Condert  is  placed  upon  the  tableau  filed  as  a  creditor  for  the  sum  of 
8824  14.  The  appellants  in  their  opposition,  "  oppose  the  claim  of  Charles  Con- 
dertj  because  it  is  not  supported  by  any  1<^  evidence." 

The  judgment  overrules  this  opposition,  and  Candert  is  not  made  a  party  to  the 
appeal  token  from  it. 

Appellants  have  given  a  bond  for  one  hundred  dollars  for  a  devolutive  appeal 
in  favor  of  the  administratrix,  but  not  in  favor  of  said  Condert,  or  any  of  the 
creditors  of  the  succession. 

Condert  has  an  interest  in  maintaining  the  judgment.  Succession  of  Ira  Smith, 
8  An.  57. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  in  this  case  be 
dismissed  with  costs. 


State  op  Louisiana  v.  Richard  McDonnell  et  al. 

Ibe  proceeding  by  role  under  the  71st  section  of  iho  Revenue  Act,  against  a  Tkx  Collector  and  his  sur<»' 

ties,  is  a  sommary  one,  to  be  tried  without  the  intervention  of  a  Jury. 
The  time  being  fixed  for  answering  the  rule  if  the  party  called  upon  to  show  cause  neglects  to  answer, 

no  judgment  by  default  is  necessary,  but  the  rule  may  on  proof  bo  al  once  made  abaolulo. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
E.  W.  Motse,  Attorney  General,  for  the  State.     Waples  Sf  Eustis,  for  defen- 
dant and  appellant. 

Merrick,  C.  J.  This  case  was  before  us  last  year,  on  an  appeal  taken  by  other 
defendants.    See  12  An. 

The  counsel  for  the  defendant,  Cockerell,  present  two  additional  questions  not 
considered  on  the  appeal  taken  by  the  other  defendants.  The  first  is,  whether  a 
party  can  be  deprived  of  his  trial  by  jury  in  this  form  of  proceeding ;  and  the 
second,  whether  a  judgment  by  default  was  not  needed  in  order  to  form  the  con- 
testatio  litis. 

The  proceeding  is  a  rule  (taken  under  the  71st  section  of  the  Revenue  Act) 
against  a  Tax  Collector  and  his  sureties. 

By  this  section,  the  Auditor  of  Public  Accounts  is  authorized  to  require  the 
District  Attorney  to  proceed  against  the  Tax  Collector  and  his  securities,  by  rule 
before  any  competent  court,  after  three  days  notice  for  the  recovery  of  the  amount 
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Stats  due  by  the  Tax  Collector,  and  the  suit  is  to  have  precedence  oo  the  docket  of  the 
McDojraEtL.      court,  wherein  it  may  be  instituted,  over  all  other  causes.    Acts  1855,  p.  518. 

The  rule  here  mentioned,  is  a  summary  proceeding  as  contemplated  by  Article 
764  C.  P.,  and  is  to  be  tried  without  the  intervention  of  a  jury.     C.  C.  757. 

In  the  present  case,  the  defendants  had  ten  days  notice  of  the  day  and  hoar 
when  they  were  required  to  show  cause  why  their  bond  should  not  be  deemed  for- 
feited and  judgment  should  not  be  entered  thereon  against  them.  A  part  of  the 
defendants  having  answered,  the  rule  was  taken  up  at  the  time  assigned  and  tried, 
and  judgment  rendered  against  all  of  the  defendants. 

Thus  the  only  contestatio  litis  was  formed  which  is  contemplated  in  these  sum- 
mary proceedings.  The  day  and  hour  are  fixed  by  the  court  when  the  party  in 
the  rule  is  called  upon  to  show  cause,  and  if  he  neglect,  his  indifference  to  the  order 
of  the  court  is  itself  a  tacit  admission  of  the  justice  of  the  rule,  and  the  opposite 
party  may  proceed  at  once  with  his  proofs  as  in  other  cases  of  default,  and  obtain 
judgment.  D'Autrive  v.  Neto,  7  M.  R.  358 ;  Porter  v.  Porter,  5  Rob.  100 ; 
Sturgis  V.  Kendally  2  An.  565. 

The  abovementioned  additional  grounds  urged  by  this  appellant  being  unavail- 
ing, the  judgment  must  be  affirmed. 

Judgment  affirmed. 


State  of  Louisiana  v.  Peter,  a  Slave. 

The  right  Riven  by  statute  to  pcreoDs  in  confinement  under  a  Judgment  of  convktioo  rendered  in  a 
(Timtnal  prusccution,  of  making  the  appeal  returnable  before  the  Supremo  Court  at  its  next  term, 
wherever  held,  and  to  have  it  tried  by  preference,  is  a  right  given  only  to  the  prisoner.  The  ^te  has 
not  the  right  to  have  the  appeal  returnable  out  of  the  usual  course  of  appeals. 

OX  application  for  a  mandamus  to  the  Magistrates  Court  of  the  parish  of  East 
Feliciana.    John  McVea  and  Muse  ^  Hardee,  for  relator. 

Spofford,  J.  The  general  law  is,  that  appeals  from  the  parish  of  East  Fdi- 
ciana  to  this  court,  are  returnable  on  the  4th  Monday  of  February  of  each  year. 
Rev.  Stat.,  p.  278,  sec.  12. 

But  an  exception  is  made  in  favor  of  persons  in  confinement,  under  a  judgment  of 
conviction  rendered  in  a  criminal  prosecution,  for  which  an  appeal  has  been  taken. 
Such  persons  "  shall  have  the  right  to  make  the  appeal  returnable  before  the  Su- 
preme Court  at  its  next  term,  wherever  held,"  and  to  have  it  tried  by  preference. 
Rev.  Stat.,  p.  279,  sec.  18. 

We  understand  this  law  to  have  been  passed  only  for  the  purpose  of  securing  a 
speedy  trial  in  this  court  to  such  parties  under  conviction  in  an  inferior  court,  as 
desire  it ;  the  State  has  not  the  right  to  have  the  appeal  returnable  here,  oat  of 
the  usual  course  of  appeals  from  the  same  parish ;  but  only  the  prisoner. 

In  the  present  case,  the  prisoner  asked  for  an  appeal  returnable  on  the  fourUi 
Monday  in  February  next,  the  r^;ular  return  day  for  appeals  from  East  Feliciana. 
He  did  not  demand  an  appeal  returnable  upon  the  first  Monday  in  May  next 

It  is,  therefore,  ordered,  that  a  peremptory  mandamus  issue  as  prayed  for,  com- 
manding George  W.  Catlett  and  Hy.  B.  Chase,  or  either  of  them.  Magistrates  for 
the  parish  of  East  Feliciana,  to  make  the  appeal  in  the  case  of  tlie  State  of  Louis- 
iana v.  The  slave  Peter,  returnable  in  this  court  on  the  fourth  Monday  of  Feb- 
ruary, 1859,  according  to  law. 
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Wrxoht,  Williams  &  Co.  v.  E.  Hill  &  Co.  and  J.  D.  Hill. 

Wbere  the  defaoee  to  an  actioa  for  a  balance  of  acooant  was,  thai  there  were  nsnrioas  charges  in  pre- 
TtooB  aoooonts  which  resulted  In  the  balance  sued  for— J7«U :  That  If  such  previous  accounts  were 
tainted  with  fraud  or  usury,  their  reception  without  objection  by  the  party  to  whom  they  were  ren- 
dered, would  not  be  a  valid  objection  to  the  defence,  if  it  was  set  up  within  the  time  limited  to  re- 
cover back  usnriooB  Interest. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustm,  J. 
Clark  ^  BaynCj  for  plaintiffi.    Race  ^  Foster,  for  defendants  and  appellants. 
Buchanan,  J.    The  pendency  of  another  snit  for  the  same  cause  of  action  in 
the  State  of  Arkansas,  is  no  bar  to  the  present  action.     Peyrcmx  v.  Iktvis,  17 
Lb.  479. 

PlaintifEB  sue  defendants  for  a  balance  of  account  cnrrent.    The  debit  side  of 
tlie  account  is  composed  of  five  items,  as  follows : 

1854,  July  10.    To  cash  bahtnce  per  account  rendered 99,665  19 

26.     **  A.  G.  Tate's  account  collected  by  you— -interest 

from  26th  July,  1852 »149  72 

2  years  interest  at  8  per  cent 23  95 

173  67 

May  31.     **  paid  our  acceptance  your  draft  to  Whitlock,  Nich- 
ols &  Co.  due  this  date 9788  24 

Protest  on  same 4  00 

792  24 

1855,  May  17.      "  interest  to  date  from  outer  column 736  86 

*<  Commisuons  for  advancing  2|  p.  ct  on  $10,631  10      265  78 


911,633  74 

The  defendants  called  for  a  detailed  statement,  or  biQ  of  particulars  composmg 
the  balance  of  $9,665  19,  figuring  to  th^ir  debit  at  the  head  of  the  account  cur- 
rait  annexed  to  plaintiffs'  petition. 

Plaintiffs  thereupon  filed  a  copy  of  a  previous  account  current,  rendered  by 
them  to  defendants,  under  date  of  July  12th,  1854,  closing  by  a  balance  to  debit 
of  defendants,  of  that  date,  of  $9,665,  19.  This  account  current  opens  with  the 
foQowing  item  on  the  credit  side : 

1853,  Sept.  1.    By  balance  per  account  rendered, $3,255  63 

The  defendants  have  specially  pleaded  in  defence  to  this  action  and  as  a  ground 
of  their  prayer  for  a  bill  of  particulars,  that  much  of  the  account  sued  upon  is 
made  up  of  fidse  entries,  overcharges  of  interest,  commissions,  drayage,  &c.,  which 
if  corrected,  would  more  than  cancel  the  amount  of  defendants'  indebtedness  to 
plaintifls ;  and  that  it  is  absolutely  necessary  for  the  investigation  of  this  account, 
that  the  plaintiir  should  redder  detailed  accounts  for  every  item  of  the  account 
Boed  on. 

Phuntif^  contend  that  they  have  done  all  that  they  were  bound  to  do,  by  exhi- 
biting the  account  between  them  and  defendants  in  detail,  back  to  a  period  when 
a  balance  is  acknowledged  by  them  in  favor  of  defendants.  The  defendants  on  the 
contrary  maintam  that  that  balance  itself  is  the  result  of  anterior  debits  and  cred- 
its which  are  open  to  investigation,  and  have  examined  witnesses  under  a  com- 
misBion,  being  derks  in  their  employ,  who  have  produced  annexed  to  their  depo- 
30 
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Wbiqr        sitions  the  following  accoants  cnrrent  rendered  by  the  plaintiffs  at  various  times  to 
Hni.         the  defendants : 

An  account  rendered  10th  May,  1850,6tatii^  a  balance  to  debit  of  de- 
fendants at  that  dale,  of $2,859  82 

An  account  rendered  2l6t  June,  1850,  balance  to  debit  of  defendants, 

of 4,113  16 

An  account  rendered  15th  July,  1850,  balance  to  debit  of  defendants, 

of 3,048  66 

An  account  rendered  January  4th,  1851,  balance  to  debit  of  defen- 
dants, of 18,140  84 

An  account  rendered  May  8th,  1851,  balance  to  debit  of  defendants,  of  16,657  18 
An  account  rendered  July  10th,  1851,  balance  to  debit  of  defen- 
dants,   of 14,655  22 

An  account  rendered  September  1st,  1851,  balance  to  debit  of  defen- 
dants, of 4,413  25 

An  account  rendered  May  25, 1852,  balance  to  debit  of  defendants, 

of. 7,580  33 

An  account  rendered  July  24th,  1852,  balance  to  debit  of  defen- 
dants, of 1,858  47 

An  account  rendered  July  15th,  1853,  balance  to  credit  of  defendants,    3,376  02 
An  account  rendered  Sept.  1st,  1853,  balance  to  credit  of  defen- 
dants, of 3,255  63 

An  account  rendered  12th  July,   1854,  balance  to  debit   of  defen- 
dants, of 9,665  19 

But  on  motion  of  plaintiffs'  counsel,  the  district  Judge  ruled  out  from  the  con- 
sideration of  the  jury  who  tried  the  cause,  all  of  these  accounts  current  except  the 
last.  The  counsel  of  defendants  excepted  to  this  ruling,  and  we  think  the  excep- 
tion well  taken.  It  is  to  be  observed  that  each  of  these  accounts  current  com- 
mences with  the  balance  stated  in  that  one  which  immediately  proceeds  it  in  date; 
and  it  is  also  to  be  observed  that  interest  is  calculated  in  each  account  on  every 
item  from  its  date  to  the  date  of  rendition  of  the  account  and  that  the  balance  of 
interest  is  carried  to  the  debit  or  credit,  as  the  case  may  be,  of  the  general  account, 
and  thus  contribute  to  swell  the  general  balance ;  which  being  carried  forward  to 
the  next  account  rendered,  itself  is  made  to  carry  interest  to  the  date  of  that  ac- 
count Now,  although  it  has  been  held  that  a  balance  of  account  current  acknow- 
ledged, or  rendered  and  received  without  objection,  may  be  l^^Iy  treated  as  a 
new  capital,  which  carries  interest ;  yet  in  the  present  case  the  evidence  is  con- 
flicting about  the  acknowledgment  of  the  balances  of  account  current  stated  by 
plaintiffs  to  defendant.  Two  witnesses  for  defendants  swear  that  those  balance 
were  always  objected  to ;  while  one  (the  bookkeeper  of  plainti£Gs)  swears  that 
the  accounts  were  received  without  objection. 

And  as  to  the  charges  tainted  with  usury  or  fraud,  if  any  such  exist,  as  alleged 
by  defendants,  the  reception  of  the  accounts  even  without  objection  made,  wooid 
not  have  barred  an  action  to  recover  them  back,  within  the  time  limited  for  sadi 
actions.  And  when  pleaded,  as  here,  in  defence  to  an  action,  the  maxim  *"  quit 
temp&ralia"  would  come  in  aid  of  the  defence. 

But  the  learned  judge  of  the  court  below  was  of  the  opinion  that,  inasmuch  as 
the  defendants  had  not  filed  a  reconventional  demand,  claiming  to  be  allowed  m(He 
than  the  balance  shown  in  their  favor  by  the  account  current  rendered  by  plain- 
tifb,  on  tlie  Ist  of  Sept.,  1853,  it  is  incompetent  for  defendants  to  go  behind  the  ba- 
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lanoe  stated  in  that  acconnt,  and  show  that  it  should  have  been  larger.    The  er-        wuoiit 
ror  of  this  conclusion  arises  from  considering  the  account  current  of  the  1st  Sept.,  Hnx. 

1853,  as  something  entirely  distinct  and  seperate  from  that  of  July  24th,  1854. 

Bat  this  is  not  so.  The  balance  of  the  former  account,  is  an  integral  portion  of 
the  latter  account  and  being  made  up  of  all  the  items  collectively,  which  figured 
indiTidoally  in  the  former,  those  items  are  reproduced  and  perpetuated  in  the 
latter. 

The  only  cflbct  of  a  want  of  a  demand  in  reconvention  in  the  pleadings  of  defen- 
dants, is,  that  they  cannot  have  judgment  for  any  excess  which  the  retrenchment 
of  illegal  charges  might  operate  in  their  favor,  upon  the  final  settlement  of  the 
account 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  district  court  be 
revised,  and  this  cause  remanded  for  a  new  trial,  with  instructions  to  the  district 
court  not  to  exclude  evidence  touching  the  correctness  of  the  account  current 
leodered  by  plaintif&  to  defendants,  prior  to  the  24th  July,  1854 ;  and  that  ap-   . 
pellees  pay  costs  of  appeal. 

Spofpobd,  J.,  took  no  part  in  this  case. 


Charles  Vax  Wych  v.  Myra  Clark  Gaines. 

A  party  wbo  is  sued  in  the  United  States  Cbnrt  in  apetttory  action,  cannot  hy  an  action  of  jactitation  com- 
pel his  adyerary  to  oome  into  a  State  court  of  ccmcarrant  JorisdictiOQ  to  try  the  questkni  of  tiUe. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
/.  Livinggton,  for  plaintiff  and  appellant.    F.  Perin,  for  defendant 

Spopford,  J.  The  plaintiff  sued  the  defendant  before  the  Fifth  District  Court 
of  New  Orleans  for  an  alleged  shinder  of  his  title  to  certain  lands  in  the  parish 
of  Orleans. 

The  defendant  pleaded,  by  way  of  exception  to  the  suit,  that  previous  to  its  in- 
stitution  she  had  commenced  proceedings  against  this  plaintiff  before  the  Circuit 
Court  of  the  United  States  for  the  Fifth  Circuit  and  Eastern  District  of  Louisi- 
ana, a  court  of  concurrent  and  competent  jurisdiction,  where  the  suit,  involving 
every  subject  matter  embraced  in  this  is  stUl  pending  between  the  same  parties. 

The  admissions  in  the  record  show  these  averments  to  be  true. 

The  exception  was  properly  sustained. 

The  action  of  jactitation  of  title  has  for  its  object  the  repose  of  titles.  It  is 
broo^t  by  the  possessor  only.  Its  tendency  is  to  force  the  party  not  in  possession, 
who  yet  asserts  a  right  out  of  court,  to  come  into  court  and  disclaim  or  assert 
the  right  judicially.  That  end  is  attained  whenever  the  party  accused  of  slan- 
dering the  poasesBor's  title  brings  suit  to  test  the  title  before  a  competent  court, 
when  that  is  done,  there  is  no  pretence  to  say  there  is  a  slander  of  title.  And  it 
is  not  for  the  defendant  in  all  cases  to  choose  his  forum.  If  the  United  States 
Court  has  jurisdiction,  the  party  in  possession  sued  there,  cannot  come  into  a  State 
court  of  concurrent  jurisdiction,  and  by  an  action  of  jactitation  compel  his  adver- 
sary to  sue  him  in  the  state  court  also  for  the  same  cause  of  action. 

Judgment  aflKrmed. 
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Nathan  Mardis  v.  Heirs  op  S.  A.  Mardis. 

Wh«D  an  ezocotrix  caused  certain  property  to  be  inventoried  and  sold  as  belonging  to  tho  raeeeaBioo 
8hewasadminiBterlng>-£G9bl.-  Uiat  the  beira  of  Um  executrix  were  estopped  firom  denying  tbai 

Porcbasers  in  good  faith  wiU  be  protected  by  the  order  of  court  for  the  sale  of  the  property  against 
any  claim  on  the  part  of  tho  heirs  of  the  executrix. 

APPEAL  from  the  District  Court  of  Concordia,  HaraUtm,  J. 
Aroni  if  Alexander,  for  plaintiflb  and  appellants.    A.  Snyder  and   Tkos, 
P.  Farrar,  for  defendants. 

BucHAir AN,  J.  The  evidence  proves,  beyond  all  reasonable  qaestion,  that  Sarak 
Ann  Mardis,  otherwise  called  SaUy  Lee,  was  the  ooncnbine  and  not  the  wife  of 
WiUiam  Mardis,  The  testamentary  dispositions  of  WHliam  Mardis  in  ikvor  of 
said  Sarahj  are  therefore  void,  under  Article  1468  of  the  Civil  Code.  Indeed, 
the  judgment  of  the  District  Court  pronounces  the  nullity  of  this  portion  of  the 
will  of  WiUiam  Mardis :  and  the  defendants  have  neither  appealed  from  that 
judgment,  nor  have  they  asked  for  any  amendment  of  it  in  this  court  The  argu- 
ment which  has  been  addressed  to  us  by  the  counsel  of  the  defendants,  upon  this 
part  of  the  case,  may  therefore  be  left  out  of  view  :  and  it  must  be  assumed,  as  a 
pomt  of  departure,  in  deciding  upon  the  rights  of  these  parties  upon  this  appeal, 
that  the  defendants  have  no  rights  or  claims  under  the  will  of  WiUiam  Mardis. 

The  verdict  of  the  jury  charges  plaintiffs  with  one-half  of  the  apprised  value 
of  the  Fairview  phintation,  comprised  in  WiUiam  Mardis's  inventory,  aod  par- 
chased  by  Sarah  Mardis,  at  the  probate  sale.  This  is  erroneous.  Sarah  Mardis, 
as  executrix,  caused  this  plantaction  to  be  inventoried  and  sold,  as  belonging  to 
WiUiam  Mardis's  estate.    Her  heirs  are  estopped  from  denying  UmbX  fitct 

The  verdict  also  allows  to  defendants,  upon  theur  demand  in  reconvention,  seven 
thousand,  two  hundred  and  nineteen  dollars,  for  hire  of  certain  slaves  (eighteen  in 
number,)  which  the  verdict  declares  to  have  been  the  property  of  Sarah  Mardis, 
and  for  the  rent  of  one-half  the  Fairview  plantation.  We  have  found  no  authiff- 
ity  for  this  allowance  in  tSie  evidence.  In  relation  to  tJie  land,  we  have  already 
observed,  that  it  was  admitted  by  Sarah  Mardis  to  have  belonged  to  WiUiam 
Mardis,  And  in  rdation  to  the  n^roes,  which  are  mentioned  in  the  verdict,  if 
it  be  admitted,  for  the  sake  of  argument,  that  they  really  belonged  to  Sarah  Mar^ 
dis,  yet  there  are  acts  cX  said  Sarah  in  the  record  which  are  condnsive  against 
any  claim  on  the  part  of  her  heirs,  against  tJie  representatives  of  WiUiam  Mardis, 
for  the  hire  of  said  negroes,  during  WiUiam  Mardis's  lifetime.  In  the  final  ac- 
count of  administration,  filed  by  Sarah  Mardis,  as  executrix  of  WiUiam  Mardis's 
last  will,  she  made  a  list  of  all  the  debts  due  by  the  estate  of  said  Mardis,  and 
exhibited  a  balance  in  favor  of  said  estate,  after  discharging  all  the  debta  In 
this  list,  there  is  no  such  charge  as  that  for  the  hire  of  the  negroes,  which  were 
subsequently  inventoried  as  belonging  to  the  suceefision  of  Sarah  Mardis,  aad 
which  are  declared  by  the  verdict  to  have  belonged  to  her. 

The  question  of  the  title  in  those  negroes  will  be  examined  by  us  in  recapito- 
latmg  the  grounds  of  plaintifis'  action,  several  of  which  have  not  been  noticed  by 
the  jury  in  their  special  verdict 

Plaintiffi,  as  next  of  kin  and  heirs  at  law  of  WiUiam  Mardis,  daim  of  the  heirs 
of  Sarah  Mardis  three  shives  which  were  inventoried  as  property  of  WiUiam 
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Mardis,  and  which  she  boaght  in  at  the  probate  sale ;  also  twenty-six  other  slaves 
which  Sarah  Mardis  did  not  pat  on  the  inventory  of  WiUiam  Mardist  bat  claimed 
as  her  own,  and  which  slaves  were  put  on  her  inventory  after  her  death,  and  are 
now  in  the  possession  of  her  heirs. 

Plaintii&  have  also  cited,  as  defendants,  foar  other  parties,  viz :  Hdtree,  Sar- 
geant,  McAllister,  and  the  executors  of  ITtng,  who  are  in  possession  of  land  and 
abves  pordiaaed  at  the  probate  sale  of  the  saccession  of  William  Mardis ;  and 
from  whom  they  claim  the  said  land  and  slaves.  And  plaintiff)  pray,  in  the  alter- 
native, for  judgment  against  the  heirs  of  Sarah  Mardis  for  $17,325,  amount  of 
the  sales  of  WiUiam  Mardis's  estate. 

The  jary  have  passed  upon  the  title  of  eighteen  out  of  the  twenty-six  slaves, 
iflventoried  as  bdongmg  to  the  succession  of  Sarah  Mardis  ;  but  have  neglected 
to  pass  upon  the  title  of  the  other  eight  shives  comprised  in  said  inventory ;  and 
have  also  been  silent  in  rdation  to  the  three  slaves,  Henry,  Charles  and  Jixhn,  pur- 
chased by  Sarah  Mardis  at  the  probate  sale  of  William  Mardis, 

The  verdict  is  also  silent  in  relation  to  the  claims  of  plaintiflb  against  the  de- 
fendants Hotreey  Sargeantj  McAllister,  and  the  executors  of  King, 

All  the  defendants  acknowledge  themselves  to  be  in  possession  of  the  property 
claimed  oi  them  respectively. 

As  regardi  HoUree,  Sargeant,  McAllister  and  th^  executors  of  King,  we  con- 
ttder  them  protected  by  the  order  of  court  for  the  sale  of  the  slaves  and  land,  for^ 
merly  bdlonging  to  the  estate  of  WiUiam  Mardis,  and  of  which  they  are  respect- 
ively in  poesession,  as  set  forth  in  the  petition.    Their  good  feith  is  not  im- 

As  to  the  heirs  of  Sarah  Mardis  the  case  is  different 

Being  the  concubine  of  William  Mardis,  she  was  without  capacity  to  inherit, 
and  did  not  come  within  the  statute  of  1840  (page  123,)  which  allows  an  execu- 
trix, who  is  a  surviving  partner  in  community  or  heir,  to  purchase  at  the  sale  of 
the  efleets  qH  the  estate  which  she  administers. 

This  disposes  of  the  three  slaves,  Charles,  Henry  and  John  P.,  purchased  by 
Sarah  Marches,  at  the  probate  sale,  and  now  held  by  her  heirs. 

Ajb  to  the  twenty-ux  slaves  which  were  inventoried  as  the  property  of  Sarah 
Ann  Mardis,  we  think  the  burden  of  proof  was  on  the  heirs  of  the  said  Sarah, 
to  show  title  in  her. 

AU  9i  thoee  slaves,  as  well  as  an  equal  number  inventoried  under  her  dictation 
as  executrix,  as  property  of  WiUiam  Mardis,  were  employed  in  the  cultivation  of 
the  plantation  of  WiUiam  Mardis,  during  his  lifetime.  They  are,  therefore,  to  be 
taken  as  having  belonged  to  WiUiam  Mardis,  unless  the  contrary  is  shown  by 
k^  evidence.  Sarah  Mardis,  or  Lee,  survived  William  Mardis  about  three 
yean.  She  bought  in  the  plantation  at  probate  sale,  as  we  have  seen,  and  con- 
tinued to  cultivate  the  ph&oe  until  her  death,  with  those  slaves,  which  she  had  not 
indoded  in  WiUiam  Mardis's  inventory,  added  to  thoee  which  were  so  included, 
and  which  she  had  purchased  at  probate  sale,  as  above  mentioned.  We  find  in 
the  record  proof  of  title  in  Sarah  Mardis  to  the  following  negroes  inventoried  as 
her  property,  viz  : 

1.  Louisa,  or  Lucy.  2  and  3.  Eveline  and  Charlotte,  children  of  Lucy.  4. 
Suaan,  or  Sukey.  5  and  6»  Polly  and  Nancy,  children  of  Sukey.  7.  Clarence, 
grandchild  of  Sukey.  8.  Minerva,  or  Menervy.  9.  Francis,  or  Frank.  10, 11 
and  12.  Ophelia,  Kitty,  and  Jefferson,  children  of  Rose,  who  is  dead-  13, 
Charlotte. 
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><^^Ri>B  The  remaining  aiayes  comprised  in  Sarah  Mardis*s  inventory,  thirteen  in  nom- 

maju>i8.  ber,  and  named  respectively  :  Henry,  Pamelia,  Greorge,  Charles,  Barfaaby,  Mor- 
timer, Therese,  Minerva,  Orleans,  Elizabeth,  Louisiana,  Ben  and  John,  are  con- 
sidered by  us  as  belonging  to  the  estate  of  William  Mardis. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  and  proceeding  to  give  such  judgment  as  should  have  been  given  by 
the  court  below,  it  is  decreed,  that  the  plaintiffi)  recover  of  the  defendants  Eliza- 
beth M.  Goldman,  administratrix  of  George  W.  Goldman^  deceased,  and  of  Asm 
L,  Elliott,  wife  of  Claudius  W,  Elliott,  heirs  of  Sarah  Ann  Mardis,  deceased, 
jointly,  six  thousand  dollars,  being  the  proceeds  of  the  land  belonging  to  the  late 
William  Mardis,  sold  at  probate  sale  of  his  effects,  with  interest  from  amicable 
demand  until  paid.  Also  the  following  named  slaves,  comprised  in  William  Mar- 
dis's  inventory  :  Henry,  Charles,  and  John  P.  Also  the  following  named  sLaves, 
included  in  Sarah  Mardis's  inventory  :  Henry,  Pamelia,  Greoi^,  Charles, 
Barhaby,  Mortimer,  Therese,  Minerva,  Orleans,  Elizabeth,  Louisiana,  Ben,  and 
John.  That  as  to  the  defendants  Holtree,  Sargeant,  McAllister,  and  the  execntors 
of  King,  the  demand  of  plaintiffs  be  rejected  ;  and  that  the  defendants  Goidman, 
administratrix,  and  Elliott,  pay  costs  in  both  courts. 

Merrick,  C.  J.  Although  not  fully  satisfied  with  all  the  points  ruled  on  the 
evidence  in  this  case,  I  am  not  prepared  to  dissent  Perhaps,  were  my  own  views 
to  be  adopted,  the  general  result  (so  far  as  the  rights  of  the  heirs  are  conoemed) 
would  not  be  materially  different. 


Henrietta  Choppin    v,'  Gabriel  Gobbold. 

The  delegation  by  which  the  debtor  gives  to  the  creditor  another  debtor,  who  obliges  himself  lowarda 
Biich  cretUtor,  does  not  operate  a  novation,  unless  the  creditor  has  expressly  declared  his  inteotioo  to 
discharge  his  debtor  who  made  the  delegaUon.    C.  C.  2188.  • 

APPEAL  from  the  District  Court  of  East  Feliciana,  Haralson,  J. 
Bowman  if  DeLee,  for  plaintiff.    Muse  ^  Hardee,  and  Ellis  ^  Haynes,  for 
defendant  and  appellant. 

Buchanan,  J.  The  defendant  being  sued  on  his  promissory  notes,  pleads  that 
the  same  have  been  novated  by  the  acceptance,  on  the  part  of  his  creditor,  of  a 
new  debtor  in  the  place  of  himself,  the  original  debtor. 

We  agree  with  the  jury  and  the  court  below,  that  the  defendant  has  failed  in 
making  out  this  defence. 

Novation  is  not  presumed  :  the  intention  to  make  it  must  clearly  result  from 
the  terms  of  the  agreement,  or  by  a  full  discharge  of  the  original  debt  C.  C 
2186. 

The  delegation,  by  which  the  debtor  gives  to  the  creditor  another  debtor,  who 
obliges  himself  towards  such  creditor,  does  not  operate  a  novation,  unless  the  cre- 
ditor has  expressly  declared  that  he  intends  to  discharge  his  debtor,  who  has  made 
the  delegation.     C.  C.  2188. 

Judgment  affirmed,  with  costs. 
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J.  M.  Savage    v.    J.  T.  Jeter. 

Ike  flret  sectknof  the  Act  of  the  Legtelotnre  of  1856,  relative  to  fbrced  cnirrraders  and  the  mode  of 
nuking  the  same,  malccs  it  the  duty  of  the  Judge  to  decide  upon  the  Bufflciency  of  the  cauiie  for 
compelimg  the  surrender,  and  the  proceeding  is,  therefore,  a  summary  one,  to  he  tried  without  the 
Interrentioii  of  a  Jury. 

When  the  Deputy  Slieriff,  who  made  the  return,  did  not  nuike  the  demand,  but  the  evidence  shows  the 
demanl  was  actually  made  by  another  deputy,  the  demand  is  adequately  proved. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Pricct  J. 
McCay  tf  Edtcards,  for  plaintiff.    A.  T.  Steele,  for  defendant  and  appellant. 

Cole,  J.  The  plaintiff,  having  obtained  a  judgment  against  defendant,  caused 
Afi.fa.  to  issue,  and  tne  Sheriff  made  the  following  return  : 

"  Bcceived  26th  February,  1856,  no  property  found  after  due  demand  made  of 
both  parties,  returned  21st  April,  1856. 

J.  P.  Walden,  Dy.  Shff." 

Plaintiff  then  presented  his  petition,  accompanied  with  the  necessary  affidavit, 
and  obtained  an  order  from  the  court  upon  the  defendant  to  show  cause,  within 
ten  days,  why  he  should  not  pay  the  amount  of  the  judgment,  or  make  a  surrender 
mider  the  Act  of  the  Legislature  of  1855,  Session  Acts,  p.  318. 

The  defendant,  in  his  answer,  alleged  that  the  all^ations  in  the  petition  for  a 
forced  surrender  are  false ;  that  no  proper  demand  was  made  from  him  of  the 
unoant  of  the  judgment  rendered  against  him,  and  prayed  for  a  trial  by  jury. 
On  motio|^  of  plaintiff,  the  prayer  for  the  trial  by  jury  was  erased  from  the  an- 
swer, and  defendant  filed  his  bill  of  exceptions. 

Two  questions  only  arise  in  this  case  : 

1.  Was  the  defendant  entitled  to  a  trial  by  jury  ? 

2.  Was  a  proper  demand  made  of  the  parties  to  the  original  suit  by  the  Sheriff 
to  point  out  property,  to  satisfy  the  judgment  therein  ? 

1.  The  first  section  of  the  Act  of  1855,  relative  to  forced  surrenders  and  the 
mode  of  making  the  same.  Session  Acts,  page  318,  is  as  follows  : 

"  Be  it  enacted,  etc.  That  any  judgment  creditor  who  shall  have  issued  exe- 
cution, which  has  been  returned  *  no  property  found,'  after  due  demand,  shall  have 
the  right  to  compel  his  debtor  to  make  a  surrender  of  his  property,  by  proceeding 
in  the  following  manner  :  The  creditor  shall  present  his  petition  to  the  court,  or 
jndge  at  chambers,  having  jurisdiction  of  the  debtor's  domicil,  and  shall  allege, 
that  he  is  a  judgment  creditor  of  the  debtor,  and  for  what  amount ;  that  execu- 
tion has  issued  and  been  returned  *  no  property  found,'  after  due  demand  ;  that  ho 
has  reason  to  believe  that  the  debtor  has  property,  or  assets,  which  may  be  made 
available  to  his  creditors  ;  and  shall  conclude  with  a  prayer  that  the  debtor  be 
ordered  to  surrender  his  property  to  his  creditors.  All  of  which  shall  be  verified 
by  the  oath  of  the  petitioning  creditor  or  his  attorney.  The  judge  shall,  there- 
tipon,  order  that  the  debtor  show  cause,  within  ten  days  from  the  service  of  the 
notice  upon  him,  why  he  should  not  pay  the  debt  of  the  complaining  creditor,  or 
make  a  surrender  of  his  property  to  his  creditors.  Should  no  good  cause  be 
shown,  and  the  debt  remain  unpaid,  the  judge  shall  order  the  debtor  to  make  a 
surrender  of  his  property  to  his  creditors,  within  a  time  to  be  fixed  by  him." 

We  are  of  opinion  that  this  section  shows,  upon  its  face,  that  the  judge  was  to 
decide  upon  the  sufficiency  of  the  cause  why  a  surrender  should  not  be  ordered. 
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Sataoi        Defendant  argues  that  sninmary  procefs  can  be  used  only  where  it  Is  ezpresBly  al- 
Jbb.        lowed  by  hiw,  and  that  this  Act  does  not  declare  that  Ihe  cause  must  be  tried 
summarily.    It  is  not  essential  that  an  Act  should  declare  this  in  so  many  words, 
if  it  is  clear,  from  a  plain  interpretation  of  the  Act,  that  the  intention  of  the 
legislature  was  to  make  the  proceeding  summary. 
«  2.    The  eridenoe  establishes  that  a  proper  demand  was  made  Of  the  parties  to 

point  out  property.  It  appears  that  the  demand  was  not  made  by  Walden^  Ihe 
deputy  sheriff,  who  signed  the  return ;  but  it  is  admitted  that  the  demand  was 
made  by  Mr,  Gro$,  and  that  the  return  on  the  writ  was  made  by  /.  P.  Walden, 
and  it  is  proved  that  Gros  was  a  deputy  sheriff  at  the  time  of  making  the  demand 
of  plaintiff  and  defendant  to  point  out  property  to  satisfy  the  fi.  fa.  We  think 
that  the  object  of  requiring  the  Sheriff  to  sign  the  return,  is  to  furnish  evidence 
of  the  demand,  and  when  the  evidence  establishes  that  the  demand  was  made,  and 
the  return  signed  by  a  diflferent  deputy ;  the  demand  is  thep  adequately  proved. 

We  would  remark  that  defendant  took  a  devolutive  appeal  from  the  original 
judgment  on  the  note,  but  no  bond  was  filed. 

It  is,  therefore,  ordered,  ac^udged  and  decreed,  that  the  judgm^t  be  affirmed, 
with  costs. 


Bythel  Hatnes,  Liquidator,  v.  A.  D.  Palmer. 

When  the  charter  of  an  incorporated  company  provides  that  a  mortgage  stockholder  may  1 
stock  and  be  released  (h>m  his  mortgage,  upon  the  new  stockholder  Aimishing  mortgagtf  to  the  b 
faction  of  tne  I'resident  and  Directors  of  the  company,  no  personal  liability  on  the  part  of  the  onginal 
6tockh<dder  renudns,  after  a  transfer  so  made. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Haralson^  Judge  of  the 
Ninth  District,  presiding.  John  lAcVea  and  E.  P.  EUis,  for  plidntiff  and 
appellant    Bowman  ^  DeLee  and  /.  O.  Fuqwa,  for  defendant. 

Buchanan,  J.  The  evidence  supports  the  plea  of  transfer  of  defendant's  mort- 
gage stock,  many  years  before  the  institution  of  this  suit,  to  Humphrey  Taylor. 
The  mortgage  given  by  Taylor  for  the  security  of  the  stock,  the  approbation  of 
the  Board  of  Directors  of  the  Clinton  and  Port  Hudson  Railroad  Company,  and 
the  release  of  the  mortgage  of  defendant,  are  proved.  The  23d  section  of  the 
amended  charter  of  the  company,  approved  10th  March,  1834,  Session  Act8»  page 
120,  sanctions  such  transfers:  and  the  objection  to  the  evidence  of  Scott  and 
Brian,  taken  in  connection  with  the  extracts  from  the  minutes  of  the  Board  of 
Directors,  and  other  documentary  evidence,  was  properly  overruled.  The  counsel 
of  plaintiff  has  argued  that,  notwithstanding  the  transfer  of  the  mortgage  stock, 
a  personal  liability  on  the  part  of  the  defendant,  as  one  of  the  original  sobecriben 
to  the  capital  stock,  remains.  We  do  not  think  so.  It  does  not  appear  that  de- 
fendant borrowed  any  money  of  the  company  while  a  stockholder,  by  note,  pledge 
of  his  stock,  or  other  security,  for  which  he  remained  in  the  debt  of  the  compenj 
when  his  stock  was  transferred.  In  this  particular,  this  case  differs  from  that  ci 
the  Commissioners  qf  the  Railroad  Company  v.  Kemon,  reported  in  10th  Robin- 
son, cited  by  the  counsel  of  plaintiff. 

Judgment  atfirmed,  with  costs. 

Mebbick,  C.  J.,  having  been  of  counsel  in  this  case,  recused  himself. 
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John  E.  Smith,  Tutor,  et  al.  v.  Mbs.  M.  Nettles,  Administratrix,  et  al. 

The  knovledgc  of  the  existence  of  a  mortgage  communicated  to  the  purcliaser  in  the  act  of  sale,  wlU 

bind  him  without  proof  of  the  mortgage  being  recorded. 
And  when  such  mortgage  contained  the  pact  de  non  aJienando,  the  porchasor  and  third  pOBsessor  is  not 

entitled  to  noiioe  of  the  proceedings  to  enforce  the  mortgage. 

APPEAL  from  the  District  Court  of  St.  Helena,  Watterson,  J. 
M,  M,  Smith  and  D.  C.  Hardy^  for  plaintiffs  and  appellants.    Angus  Bowie 
and  S.  E,  Hunter,  for  defendants. 

Cole,  J.  This  appeal  is  taken  by  plaintifiEs  irom  a  judgment  rendered  against 
them  on  the  following  state  of  facts. 

William  Travis  bought  at  the  succession  sale  of  John  Bates,  on  the  30th  of 
Xovonber,  1842,  a  tract  of  land,  for  the  purchase  price  of  which  he  paid  five  per 
cent  cash,  and  gave  his  notes  for  the  remainder,  payable  in  one,  two  and  three 
years. 

To  secure  the  payment  of  these  notes,  said  Travis  executed  a  mortgage  before 
Henry  Leonard,  parish  Judge,  on  the  30th  of  November,  1842,  in  accordance 
with  the  terms  of  sale,  in  which  instrument  of  mortgage  he  bound  himself  '<  not 
to  sell  or  deteriorate  said  land  to  the  prejudice  of  said  succession" ;  this  act  of  mort- 
gage was  recorded  in  the  book  of  the  raster  of  mortgages  of  said  Leonard,  parish 
Judge  of  St.  Helena,  on  the  30th  November,  1842. 

On  the  8th  of  March,  1843,  Travis  executed  an  act  by  which  he  agreed  to  traa- 
fer  to  Anderson  Carle  one-half  of  the  tract  of  land,  for  the  consideration  that 
Carle  should  pay  to  the  succession  of  John  Bates,  or  to  the  legal  holder  of  the  notes 
given  by  Travis  for  the  tract  of  land  to  said  estate,  one-half  the  amount  of  said 
notes  as  they  became  due,  and  "  to  save  harmless  the  said  Travis  from  all  the  lia- 
bilities under  which  he  may  at  this  time  rest  on  account  of  one-half  of  said  pur- 
chase price  due  said  estate.'' 

2^chariah  Nettles  became  the  owner  and  holder  of  one  of  the  notes  given  by 
Travis  for  the  tract  of  land,  and  sometime  after  maturity  he  brought  suit  on  the 
same  against  Travis,  praying  for  judgment  recognizing  the  mortgage  given  to 
secure  said  note.  Upon  this  demand,  judgment  was  rendered  against  Travis  as 
prayed  for ;  execution  issued  and  the  land  was  seized,  sold  and  bought  by  Nettles, 
who  afterwards  sold  it  to  Hillery  Edtoards.  Subsequently,  Carle  being  dead,  his 
heirs,  the  plaintifQs,  iiistitutcd  this  suit  to  annul  the  Sheriff's  sale  in  the  suit  of 
Nettles  V.  Travis. 

The  reasons  alleged  in  the  petition  why  the  sale  should  be  annulled,  are : 

1.  That  the  mortgage  securmg  the  notes  given  to  Bates'  succession,  was  not  of 
recofd  at  the  time  of  the  purchase  of  their  deceased  father,  Anderson  Carle  from 
Travis, 

2.  That  petitioners,  minor  children  of  said  Carle,  were  never  made  parties  in 
any  way  to  the  suit  of  Zacharie  Nettles  against  Travis, 

3.  That  to  defraud  petitioners  of  their  right,  Travis  confessed  judgment  with- 
out notifying  the  plaintife  that  he  was  not  the  owner  of  one-half  of  said  land,  and 
Bubeequently  issued  an  execution  on  the  judgment,  and  at  the  sale  bought  the 
land. 
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Smth  We  shall  consider  these  objections  in  their  order  : 

NmuB.  I.  The  act  of  sale  from  Travis  to  Carle  shows  that  the  latter  was  aware  of  the 

origin  of  the  title  of  Travis,  and  of  the  existence  of  the  notes  given  by  Travis  as 
the  price  of  the  property ;  Carle  was  aware  that  these  notes  were  secured  by  the 
vendor's  mortgage ;  if  then  he  were  in  existence,  he  could  clfdm  no  advantage  on 
the  ground  that  the  mortgage  in  favor  of  Bates'  estate  was  not  of  record  at  the 
time  of  his  purchase  from  Travis ;  for  the  knowledge  of  the  mortgage  of  said  es- 
tate communicated  to  him  in  the  saJe  to  which  he  was  a  party  was  as  binding  on 
him  as  if  it  had  been  recorded.  Petitioners,  who  are  his  children,  can  claim  no 
greater  rights  than  he  possessed.  It  does  appear,  however,  from  the  certificate  of 
the  parish  Judge,  that  the  mortgage  in  favor  of  the  estate  was  recorded  previous 
to  the  purchase  by  plaintifib*  ancestor,  although  they  have  endeavored  to  show  that 
it  could  not  thus  have  been  recorded. 

n.  There  was  no  necessity  to  make  the  minor  children-~of  ^arhj  the  present 
plaintifib,  parties  to  the  suit  of  Zachariah  Nettles  against  Travis ;  the  mortgage 
from  Travis  to  Bates'  succession  contained  the  following  clause :  ''  and  does  here- 
by bind  himself  not  to  sell  or  deteriorate  said  land  to  the  prejudice  of  said  sac- 
cession."  This  mortgage,  therefore,  contained  the  pact  de  non  alienando ;  and  the 
efiect  of  it  was,  that  although  half  of  the  land  had  been  sold  to  CarU,  neverthe- 
less, in  contemplation  of  law,  the  whole  of  the  land  remained  in  the  possession  of 
Travis^  the  original  debtor ;  and  CarUf  the  purchaser,  is  presumed  to  have  known 
the  titles  and  encumbrances  under  which  he  held.    Vide  8  An.  58. 

It  is  objected  by  appellants  that  the  words  on  which  the  appellees  claim,  that 
the  pact  de  non  alienando  rest,  are  not  for  the  benefit  of  any  but  the  succession  of 
Bates  or  his  heirs,  and  if  *'  third  parties  step  in  and  pay  the  debt,  they  must  show 
something  clearly  entitling  them  to  make  use  of  that  reservation  in  the  mortgage." 
In  answer  to  this  objection,  we  would  observe  that  the  transfer  of  the  mortgage 
notes  by  the  estate  of  Bates,  carried  with  it  the  accessory  obligations  and  privi- 
leges to  which  they  were  subject  by  the  act  of  mortgage,  and  any  third  party 
getting  them,  obtained  also  the  same  privileges  that  the  succession  enjoyed,  for  a 
party  has  the  right  to  transfer  to  a  third  person  any  prerogatives  he  may  possess, 
unless  prohibited  by  law  or  by  the  manifest  restrictions  of  the  act  conferring  upon 
him  such  prerogatives.  Vide  Adam  Bettiff  Syndic  of  Marchais,  v.  Rose  Clement^ 
Widow  Tete,  12  An.  82. 

The  sale  from  Travis  to  Carle  also  expressly  recognized  the  force  of  this  pact ; 
for  Carle  bound  himself  therein  to  pay  on^half  the  notes  as  they  fell  due,  and 
save  Travis  harmless  therefrom. 

Carle  having  purchased  property  subject  to  the  pact  de  non  alienando,  the  mort- 
gage being  duly  recorded,  or  at  least  he  being  cognizant  of  the  act  and  binduig 
himself  to  save  his  vendor  Travis  harmless  from  the  mortgage  given  by  him  to 
Bates'  estate,  cannot  claim  to  be  in  a  better  condition  than  his  vendor,  and  he  is 
not  entitled  to  notice.    15  La.  267  ;  9  R.  69. 

in.  The  evidence  does  not  sustain  the  allegation  of  fraud. 

The  arrangement,  alleged  to  have  existed  between  Travis  and  Zacharie  Ndtles, 
by  which  the  former  was  to  confess  judgment,  and  the  latter  was  to  buy  it  in,  and 
whenever  Travis  should  pay  Nettles  the  amount  of  the  debt,  interest  and  costs 
for  which  the  land  was  sold,  then  Nettles  was  to  retransfer  the  land  to  Travis,  does 
not  necessarily  establish  fraud  and  collusion,  for  Nettles  may  have  agreed  to  this  to 
benefit  Travis  and  as  a  favor  to  him.  If  it  was  done  with  a  firaudulent  intent,  it 
is  hardly  probable  that  Iravis  should,  subsequently  to  the  death  of  Nettles,  have 
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iwtitiited  a  rait  against  the  eBtate  of  Nettles  for  this  land,  and  have  alleged  this 
s^rreement  as  a  cause  why  the  land  shoald  be  retransferred  to  him. 

This  suit  was  afterwards,  on  motion  of  plaintiffs'  coonsel,  dismissed  at  his  costs. 

It  k,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed 
with  costs. 

Merrick,  C.  J.,  took  no  part  in  this  case. 
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State  v.  James  Keogh. 
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B  ii  «  general  rale  that  in  an  information  or  indictment  for  a  stala'ory  ofibnoe,  it  ia  sofBcient  to  follow  the 

vorda  of  the  statate. 
Ihe  teet  whether  the  plea  of  autr^ait  acquit  is  a  sufficient  bar  in  any  particular  case,  to  whether  the 

crideDoe  neceesary  to  support  the  seocmd  indictment,  would  have  been  sufficient  to  have  procured  a 

legal  coDTtction  upon  the  first 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Hunt,  J. 
M.  A  Foute,  District  Attorney,  for  the  State.    A.  P.  Field,  for  the  defen- 
dant and  appellee.  ' 

MsRBicK,  0.  J.  The  offence  charged  in  the  information  is  in  these  words,  viz  : 
"That  one  James  Keogh,  late  of  the  parish  of  Orleans,  on  the  eighteenth  day  of  De- 
cember, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-five,  with 
force  and  arms,  in  the  parish  of  Orleans  aforesaid,  within  the  jurisdiction  of  the 
First  District  Court  of  New  Orleans,  with  a  certain  dangerous  weapon,  to  wit,  a 
loaded  cane,  did  inflict  severe  wounds  upon  one  Michael  O' Conner,  less  than  may- 
hem, contrary  to  the  form  of  the  statute  of  the  State  of  Louisiana  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  same." 

The  information  was  framed  under  the  11th  section  of  the  Act  of  1855,  the 
section  bang  in  these  words,"  viz : 

Sec  11.  "  Whoever  shaU  with  a  dangerous  weapon,  or  with  intent  to  kill,  in- 
flict a  wound  less  than  mayhem  upon  another  person,  shall  on  conviction  be 
imprisoned  not  exceeding  two  years,  nor  less  than  six  months,  with  or  without 
baid  labor,  and  fined  not  exceeding  one  thousand  dollars." 

The  accused  having  been  convicted,  prosecutes  his  appeal  to  this  court,  and  re- 
lies for  a  reversal  of  the  judgment  on  these  grounds,  viz : 

That  the  information  is  defective  in  not  describing  the  wound  inflicted,  so  as  to 
show  on  the  record  the  character  of  the  wound ;  and,  that  it  charges  the  offence  in 
general  terms  not  warranted  by  the  nature  of  the  offence. 

The  information  it  will  be  observed,  pursues  the  language  of  the  statute,  and  it 
is  a  general  rule,  that  in  a  statutory  offence  it  is  sufficient  to  follow  the  words  of 
the  statute. 

It  is,  tiierefore,  incumbent  upon  the  defendant,  to  show  some  reason  why  the  of- 
fence should  be  charged  in  a  different  manner  vander  this  statute. 

It  is  said  the  wound  should  be  described  with  greater  particularity.  If  the 
woond  be  inflicted  with  a  dangerous  weapon,  the  penalty  of  the  statute  is  incurred, 
whether  the  wound  be  severe  or  slight.  The  object  of  the  law  is  to  prevent  the 
use  of  dangerous  weapons.  If  the  wound  be  inflicted  with  an  instrument  (not 
technically  a  dangerous  weapon),  but  with  an  intent  to  kill,  the  cruninal  intent 
aggravates  the  diaracter  of  the  injury  and  the  penalty  of  the  statute  is  incurred 
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arin  without  reference  to  the  depth  of  the  wound  or  the  part  of  the  body  upon  which 
Kkxui.  it  is  inflicted.  It  is  sufficient  that  it  is  a  wound  less  than  mayhem,  and  was  in- 
flicted with  a  dangerous  wei^n,  or  with  an  intent  to  kill.    See  1  B.  A;  F.  186. 

But  it  is  said  if  the  offence  is  charged  in  this  general  manner,  it  will  not  be  a 
bar  to  a  subsequent  indictment  for  an  assault  or  an  assault  with  a  dangetoaa 
weapon  upon  the  same  facts. 

The  test  whether  the  plea  of  autrefois  acqait  is  a  sufficient  bar  in  any  puticih 
lar  case,  is  whether  the  evidence  necessary  to  support  the  second  indictment,  would 
have  been  sufficient  to  have  procured  a  legal  conviction  upon  the  first  Ardibold, 
fourth  ed.  p.  82.    1  Bishop  0.  Law,  No.  681. 

The  testimony  which  supported  this  indictment  would  have  been  sufficient,  had 
the  indictment  been  for  a  simple  assault  or  assault  and  battery  generally,  or  an 
assault  with  a  dangerous  weapon,  and  according  to  the  rule  an  acquittal  on  one 
could  be  pleaded  in  bar  of  the  other,  wtether  the  ^cond  indictment  was  for  the 
more  or  less  aggravated  offence.  See  Act,  185.5,  p.  173,  sec.  9.  State  v.  Mwu^ 
12  An.  625.    6  An.  289. 

It  is  not  necessary  in  an  indictment  for  murder  to  set  out  the  maimer  in  which, 
or  the  means  by  which  the  death  of  the  deceased  was  caused,  no  more  ought  it  to 
be  required  to  describe  the  nature  of  the  wound  inflicted  under  a  statute  aeatiog 
an  offence  so  much  inferior  in  its  grade.    Acts  1855,  p.  172,  sec.  2. 

Judgment  affirmed. 


Succession  of  Wiluam  L.  Swayze,  deceased — Opposition  to  homolo- 
gation of  account  of  Executrix. 

The  testator  gave  to  his  wife  the  "  abaoluto  control  over  the"  increaiie  of  his  estate,  with  power  to  dis- 
poeo  of  it  as  she  pleased  uDtil  his  (the  testator's)  son  arrived  at  the  a«^  of  majority.  Bdd:  TUt 
the  word  ^'  increase"  was  safflciently  comprehensive  to  embrace  the  revenoes  and  income  of  the  pro- 
perty ,  and  that  the  intontton  of  the  testator  was  to  give  to  his  wife  the  usnflruci  for  the  period  meniMwA. 

Art.  1745  C.  C.  which  provides  that  in  the  event  of  a  second  marriage,  the  husband  or  wife  having  chfl- 
dren  by  the  first  marriage,  can  only  give  to  the  spouse  of  the  second  marriage  the  least  child's  partion 
as  a  usufruct,  and  not  to  exceed  a  fifth  part  of  the  decease's  estate,  remahis  unrepealed. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Ratliffj  J. 
U.  B,  ^  E.  Phillips,  for  the  Executrix.    Brewer  ^  Collins,  for  opponents. 

Merrick,  C.  J.  The  appeal  in  this  case  is  taken  by  all  parties:  tiieexeca- 
trix  and  heirs. 

The  principal  questions  arise  under  the  will  of  the  deceased,  who  died  in  Louis- 
Tille,  in  August,  1855.    The  dispositions  of  the  will  are  as  follows,  viz: 

"  I,  William  L,  Swayze,  of  the  State  of  Louisiana  and  parish  of  West  Fdici- 
ana,  but  at  pr^ent  in  the  city  of  Louisville,  in  the  State  of  Kcntudcy,  do  make 
this  my  last  will  and  testament : 

"  Ist  I  appoint  my  wife,  Maria  Jefferson  Swayze,  sole  executrix  of  my  estate, 
and  tutrix  and  guardian  to  my  children,  William  L.,  Jvdia  Ann,  Lottie  aod 
Charles  L.  Swayze. 

"  2d.  I  wish  my  whole  estate  kept  together  undivided  until  my  youngest  chOd, 
Charles,  arrives  of  age,  to  be  managed  aod  controlled  m  the  mean  time  by  my 
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wife,  and  thea  to  be  equally  divided  between  my  said  children  and  Stephen  Court-    ^^^^  ^ 
land  Swayze,  and  Jane  Hoffmariy  wife  of  Charles  Hoffman,  who  are  also  my  chil- 
dren, share  and  share  alike.  • 

"  3d.  I  give  to  my  wife  absolute  control  over  the  increase  of  my  estate,  with 
power  to  dispose  of  it  as  she  pleases,  until  my  son  Charles  arrives  of  age. 

*'4tb.  Should  there  not  be  enough  community  to  pay  my  debts,  I  empower  my 
executrix  to  sell  such  portions  of  my  estate  as  she  may  deem  proper,  to  pay  all 
ray  debts. 

"  5th.  I  appoint  Charles  Hoffman  under-tntor  to  my  minor  children. 

"  In  testimony  whereof,  I  have  hereunto  signed  my  name  and  affixed  my  seal," 

The  will  was  admitted  to  probate  at  Louisville,  and  afterwards  in  the  parish  of 
West  Feliciana,  where  letters  testamentary  were  granted  to  the  widow.  In  the 
first  account  of  her  administration,  she  charged  and  was  allowed  $899  56  commis- 
sions as  executrix. 

The  present  controversy  arises  upon  an  opposition  to  her  second  account,  which 
Ae  was  called  upon  to  render  at  the  instance  of  the  heirs. 

The  judgment  appealed  from  allowed  Mrs,  Swayze,  upon  giving  security,  one- 
tfaird  of  the  estate  of  W,  L.  Swayzc,  deceased,  in  usufruct,  until  the  15th  of  July, 
1865,  that  being  the  time  when  Charles  Swayze  would  obtain  the  age  of  majority. 

The  counsel  for  the  executrix  contends,  that  the  forced  hefrs  having  allied  that 
the  bequest  to  her  exceeded  the  disposable  portion  they  are  bound  under  the  pro- 
visions of  Article  1486  of  the  Civil  Code,  either  to  execute  the  disposition,  or  to 
abandon  to  the  donee  the  ownership  of  such  portion  of  the  estate  as  the  donor 
had  a  right  to  dispose  of. 

On  the  other  hand,  the  counsel  for  the  opponent  contends,  that  the  disposition  is 
not  an  usufruct,  but  must  be  regarded  as  a  disposition  for  the  purpose  of  manag- 
mg  and  keeping  together  the  property  of  the  estate ;  that  if  an  usufruct  were  in-  . 
tended,  then  it  was  remunerative  in  its  character,  and  fails  because  the  executrix 
cannot  manage  the  estate  or  act  as  tutrix  to  the  children  of  a  former  marriage ; 
and,  moreover,  the  condition  upon  which  the  legacy  was  given,  viz,  the  keeping 
together  of  the  property  in  kind  and  undivided,  has  also  failed  by  the  acts  of  the 
executrix  in  provoking  the  sale  of  the  property ;  and  finally,  that  she  has  aban- 
doned the  legacy,  by  claiming  her  commissions. 

We  flunk  with  plainti£&'  counsel,  that  the  executrix  could  not  be  appointed 
tutrix  to  the  children  of  the  former  marriage,  being  legally  incapacitated  by  Art. 
322  of  the  Civil  Code.  Neither  could  the  property  be  kept  in  a  state  of  indi- 
vieaon  longer  than  five  years  from  the  testator's  death.    C.  C.  1223. 

If  the  executrix  has  acquired  anything,  it  is  in  virtue  of  the  third  clause  of  the 
win,  by  which  testator  gives  to  his  wife ''  absolute  control  over  the  increase  of  his 
estate,  with  power  to  dispose  of  it  as  she  pleases,  until  his  son  Charles  arrives  of 
age.  This  provision  of  the  wiU  is  not  very  dear ;  but  we  think  the  word  ''  in- 
crease" is  sufficiently  comprehensive  to  embrace  the  revenues  and  income  of  the 
property,  and  of  this,  he  gives  his  wife  the  absolute  control,  with  power  to  dis- 
pose of  it  as  she  pleases,  until  his  son  Charles  arrives  at  the  age  of  majority.  We 
think  the  testator  intended  to  bequeath  something  by  the  foregoing  disposition. 
That  something  cannot,  by  the  terms  used,  be  less  than  the  usufruct  for  the  period 
mentioned ;  and  we  ought,  if  possible,  to  construe  the  will  so  as  to  give  it  some 
cfiect  It  appeaiB  to  be  conceded  by  the  counsel  for  the  opponent,  that  if  the  be- 
quest be  an  usufruct,  it  should  be  limited,  as  the  District  Judge  has  done,  to  an 


246  SUPREME  COURT  OP  LOUISIANA. 

scxoPBHwr  Of  uBufnict  of  one-third  of  the  estate.  Since  this  case  has  been  under  advisement, 
we  have  decided  that  Art.  1745  G.  0.  is  still  unrepealed,  and  that  in  the  event  of 
a  second  marriage,  the  legacy  from  the  husband  to  the  second  wife,  cannot  exceed 
the  usufruct  of  the  least  child's  portion  and,  in  no  case,  can  it  be  more  than  the 
usufruct  of  one>fifth  of  the  estate.  There  being  minors  represented  in  this  case, 
who  cannot  recover  their  rights  except  with  the  advice  of  a  family  meeting,  we 
feel  constrained  to  allow  them  the  benefit  of  this  interpretation  which  is  within 
the  allegation,  although  not  expressly  insisted  upon  to  this  extent,  by  their  coun- 
sel in  the  argument 

The  claiming  of  commissions  by  the  executrix,  which  were  subsequently  re- 
linquished, did  not  operate  as  a  forfeiture  of  the  legacy. 

The  Qourt  did  not  err  in  refrising  to  charge  the  executrix  with  the  maint^ianoe 
of  her  child  by  a  previous  marriage.  The  circumstances  do  not  render  it  probable 
that  any  such  charge  was  intended  to  be  made  by  the  deceased. 

We  do  not  think  it  is  necessary  to  remand  this  case  in  order  to  call  a  fiumly 
meeting  to  deliberate,  whether  it  would  be  most  to  the  interest  of  the  heirs  to 
abandon  to  the  legatee  the  usufruct  of  one«eventh  of  the  property,  during  the 
lifetime  of  the  l^^tee,  or  to  allow  her  the  usufruct  of  the  entire  estate  until  the 
15th  of  July  of  the  year  1865.  It  is  manifestly  the  interest  of  the  hdrs  to  make 
such  abandonment  of  the  usufruct  of  one-seventh  of  the  estate. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  so  amended,  as  to  give  to  the  said  Maria  J.  C.  Swayzt,  up- 
on her  giving  security  according  to  law,  the  absolute  usufruct  of  one-seventh  of 
the  estate  of  said  testator,  as  shown  by  statement  A,  made  part  of  the  decree  of 
the  lower  court,  viz,  the  usufruct  of  $1,720  13  3-7  for  life,  instead  of  the  usufruct 
of  $4,013  65,  until  the  15th  day  of  July,  1865 ;  and  that  the  residue  of  said 
sum  of  $12,040  94,  viz,  $10,380  81,  be  equally  divided  among  said  heirs,  and 
that  the  judgment  of  the  lower  court,  so  amended,  be  affirmed ;  said  Maria  J.  C, 
Swayze  paying  the  costs  of  the  appeal. 


is'ljiel 

48  1585 


Louisiana  Mutual  Insurance  Co.  v.  New  Orleans  Insurance  Co. 

Iq  regard  to  re-insurance,  the  custom  among  underwriters,  in  the  city  of  New  Orleans,  is  to  divide  tba 
risk  and  not  to  take  the  whole  of  it ;  and  when  the  application  is  silent,  this  is  always  understood. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
C.  Rosdius  and  Race  ^  Foster,  for  plaintiflfe.    Benjamin,  Bradford  ^  Fin- 
ney, for  defendants  and  appellants. 

YooRHiES,  J.  This  is  a  suit  on  a  contract  of  re-insurance.  The  petition  al- 
leges that  on  the  10th  of  January,  1855,  the  plaintiff  took  a  fire  risk  for  tiie  tern 
of  three  months,  to  the  amount  of  910,000,  on  the  sugar  and  molasses  on  the  plan- 
tation of  Messrs,  Keary  ^  Brothers,  in  the  parish  of  Avoyelles ;  that  on  the  loth 
of  January,  1855,  application  was  made  to  the  defendant,  who  accepted  the  same, 
to  re-insure,  for  the  benefit  of  the  plaintiff  and  to  the  same  amount,  said  sngar 
and  molasses,  from  the  17th  of  that  month  to  the  10th  of  April  foUowing,  on  the 
payment  of  the  usual  premium  of  1|  per  cent;  that  on  the  18th  of  Jannaiy, 
1855,  said  sugar  and  molasses,  which  were  more  valuable  than  the  amount  for 
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which  the  same  were  insured,  were  consumed  and  entirely  destroyed  by  fire ;  that  ^a.  mu.  las.  co. 
the  iodemnity  thus  stipulated  was  paid  by  the  plaintiff  to  /.  Y.  De  Egand,  the     n.  o.  lis.  Co 
insarod ;  and  that  by  reason  of  the  contract  of  re-insurance,  the  defendant  is 
bound  to  the  plaintiff  for  the  payment  or  reimbursement  thereof. 

The  action  is  resisted  on  the  ground  of  misrepresentation.  The  answer  avers 
that  it  is  stated  in  the  application,  that  the  plaintiff  had  the  buildings,  meaning 
that  they  had  insured  the  same,  when  in  fact  no  such  insurance  had  been  effected, 
except  on  the  sugar  and  molasses,  and  not  on  the  buildings,  until  after  their  de- 
gtraction.  That  this  statement,  which  was  material  and  essential,  induced  the 
defendant  to  enter  into  the  contract,  which  they  would  not  otherwise  have  done, 
18  not  being  in  accordance  with  the  common  understanding  and  the  settled  course 
of  dealing  among  insurers  in  the  city  of  New  Orleans,  in  which  re-insurance  is  not 
asked,  nor  granted,  except  in  cases  where  the  first  insurer  has  taken  a  larger  risk 
than  he  considers  it  expedient  to  underwrite,  alone,  and  therefore  desires  to  effect 
a  partial  re-insurance,  in  order  to  divide  the  risk,  a  condition  implied  and  well  un- 
derstood in  all  applications  for  re-insurance,  that  is,  that  the  first  insurer  retains  a 
part  of  the  risk,  to  the  extent  of  one  half,  or  more. 
The  application  for  the  re-insurance  is  as  follows  : 

"  Endorsement  on  open  Fire  Policy." 
"To  THE  Louisiana  Mutual  Insurance  Company  : 
Please  enter  810,000  on  open  policy,  No.  12,998,  against  fire,  made  for  Lou- 
isiana Mutual  Insurance  Company j  for  the  term  of,  say  from  January  17th  noon 
of  April  10,  on  sugar  and  molasses  on  plantation  of  Keary  Brothers^  known  as 
Catalpa  Grove,  Parish  Avoyepes. 
"  No.  12,998.  Re-insurance,  (We  have  buildings.) 

"Prem.  1|  percent.  (Signed)  H.  P.  Janvier,  Sec'y. 

«  New  Orleans,  January  19th,  1855." 

The  sugar  and  molasses,' as  well  as  the  buildings,  thus  mentioned,  were  totally 
destroyed  by  a  fire  which  occurred  on  the  night  of  the  18th  of  January,  1855. 

In  regard  to  re-insurance,  the  proof  appears  to  us  to  be  conclusive,  that  the 
custom  among  underwriters  in  i^  city  of  New  Orleans  is  to  divide  the  risk  and 
not  to  take  the  whole  of  it ;  that  even  where  the  application  is  silent,  this  is  al- 
ways understood. 

The  question  is  then  reduced  to  this :  is  the  misrepresentation  in  this  case  suf- 
ficient to  give  rise  to  the  avoidance  of  the  policy  ? 

The  doctrine  on  this  subject,  as  announced  by  Mr,  Phillips,  is,  that  "  it  is  an 
implied  condition  of  the  contract  of  insurance,  that  it  is  free  from  misrepresenta- 
tion or  concealment,  whether  fraudulent  or  through  mistake."  1  Phillips's  Ins. 
287.  **  Every  misrepresentation,  says  Mr,  Amould,  is  fatal  to  a  contract  which 
is  made  under  such  circumstances  and  in  such  a  way  as  to  gain  the  confidence  of 
the  other  party  and  induce  him  to  act,  when  otherwise  he  would  not."  1  Arnould 
on  Ins.  515,  {  194.  ''  It  is  not  necessary,  says  Mr,  Duer,  as  the  risk  is  sometimes 
expresaed,  that  the  facts  represented  should  be  material  to  the  risks ;  that  is, 
should  affect  or  change  the  value  of  the  risks  in  themselves  considered.  The 
materiality  required  is  not  absolute,  but  relative,  and  its  test  is  the  actual  or  pro- 
bable influence  of  the  facts  represented  on  the  mind  of  the  insurer.  Every  fact 
is  to  be  deemed  material,  which  there  is  just  reason  to  believe  determined  him  to 
insure,  or  regulated  his  estimate  of  the  premium."    2  Duer  on  In.  680. 

From  the  established  custom,  independently  of  any  extrinsic  evidence,  the  ap- 
plication in  this  case,  it  appears  to  us,  must  be  construed  as  implying  a  joint 
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La.  Mu.  htsL  Co.  risk,  the  one  on  the  buildiDgs  by  the  plaintiff,  and  the  other  on  the  gogar  and  mo- 
N.  o.  big.  Co.  lasses  by  defendant,  from  the  17th  of  January,  1855,  to  the  10th  ApriL  There 
was  no  such  risk  on  the  part  of  the  plaintiff.  The  representation  that  the  plun- 
tiff  had  the  buildings,  was  certainly  sach  as  was  intended  to  inflaence  the  mind  of 
the  defendant  in  taking  the  risk  on  the  sugar  and  molasses ;  and  hence  it  was 
material,  and  therefore  fatal  to  the  contract  The  slightest  fraud,  although  it  be 
only  l^^l,  is  sufficient  to  defeat  the  insurance,  inasmuch  as  it  is  a  contract  of  a 
peculiar  nature,  entirely  on  speculation,  requiring  the  utmost  good  faith  in  repre- 
sentations made  by  applicants. 

It  is,  therefore,  decreed,  that  the  judgment  of  the  court  below  be  avoided  and 
reversed,  and  that  there  be  judgment  in  favor  of  the  defendant,  rejecting  the  plain- 
tiff's  demand  ;  said  plaintiff  to  pay  the  costs  of  both  courts. 


Delphine,  f.  w.  c,  t?.  Mrs.  Gutllet  et  als. 

SQnce  the  Act  of  the  Logiglature  of  March  6th,  1857,  prohibiting  the  emancipation  of  slavos  in  this  Stal», 

the  right  of  a  alavo  to  be  emancipate!  by  the  wiii  of  hii  muter,  can  no  longor  be  enlorced. 
If  the  law  8hoald  be  changed,  the  remedy  of  the  slave  might  be  revived. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
L.  Duvigneaud  and  T.  W.  ColletiSj  for  plaintiff.    /.  Bermudez  and  C.  GuU- 
lot,  for  defendants  and  appellants. 

Spoppord,  J.  This  case  was  formerly  before  us,  and  was  remanded  for  a  new 
trial.     See  11  An.  424. 

Upon  the  new  trial  there  was  again  a  verdict  to  the  effect,  that  the  plaintiff  was 
"  entitled  to  her  freedom  as  soon  as  practicable,"  and  a  judgment  was  rendered 
upon  the  18th  February,  1857,  decreeing  that  "  the  defendants  proceed  without 
delay  to  emancipate  the  said  plaintifif  under  th^aw  of  this  State,"  &c. 

Thereupon  a  suspensive  appeal  was  taken  by  the  defendants. 

The  judgment  was  probably  correct,  at  the  date  of  its  rendition.  But,  at  that 
time,  there  were  lawful  modes  of  enfranchising  slaves  within  this  State.  Since 
then  the  Act  of  March  6, 1857,  (p.  55,)  entitled  "  an  Act  to  prohibit  the  emanci> 
pation  of  slaves,"  has  been  passed,  declaring  that  from  and  after  the  passage  of 
that  Act,  no  slave  shall  be  emancipated  in  this  State" 

.  In  our  former  opinion  we  declared  that  the  plaintiff  was  not  free,  but  haiT  ac- 
quired, under  the  will,  a  right  to  be  emancipated  so  soon  as  she  shoold  show  that 
it  had  become  lawful  to  emancipate  her.  The  laws  respecting  the  manomission  of 
slaves  fluctuate  with  the  legislative  will.  It  is  now  impossible  to  affirm  a  decree 
ordering  the- defendants  to  emancipate  Ddphine  in  this  State,  because  the  law- 
giver has  forbidden  them  to  do  so.  If  the  htw  should  be  changed,  her  remedy  mif^t 
be  revived. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed ;  and  that  the  plaintiff's  petition  be  dismissed,  as  in  case 
of  nonsuit,  she  paying  costs  in  the  District  Court,  and  the  costs  of  this  appeal. 
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Albert  0.  Dickason  v.  John  M.  Bell,  Syndic. 

A  JadgmflDi  obubwd  agalut  tb0  sarety  cannot  be  enfbroed  If  Uie  prInciiMl  has  been  released  from  tha 
same  deM  bj  a  Jodgmeot  In  his  (kvor  annulling  the  contract  which  gave  rise  to  the  obUgation. 

APPEAL  from  tbe  District  Ooort  of  West  FeUciaQa,  HardU(m,  J»,  presidiog. 
Brewer  if  CoUmSf  for  plaintiff.     U.  B.  jr  E.  Phillips,  for  dfifendaat  and 
^peDant 

Mbruce  0.  J.  The  defendant,  John  M.  Bdl,  as  syndic  of  his  own  creditors, 
oa  the  eighteeoth  day  of  May,  1853,  sold  at  pnbtic  auction  to  Charles  Richardson, 
a  negro  man  for  $1265  and  a  negro  woman  and  child  for  $1325.  The  one^hird 
of  the  price  was  paid  in  cash,  and  for  the  residoe,  Riehardson  gave  his  two  promis- 
sory notes  for  9863  33i  each,  payable  in  one  and  two  years,  with  eight  per 
eeot  interest  from  date.  The  notes  were  subscribed  by  Richardson  and  Ihe  plaintiff 
as  his  surety,  who  bound  himself  in  solido  with  him.  On  the  6th  of  April,  1854, 
Bitkardson  brought  an  action  of  redhibition  to  rescind  the  sale  of  the  negro 
Btto,  to  recover  the  instalment  of  the  price  paid  in  cash,  and  interest,  and  to 
obtain  the  cancellation  of  the  notes.  Whilst  this  action  was  pending  against  the 
i^ndic,  the  two  notes  matnied,  and  on  the  6th  day  of  March,  1855,  he  institnted 
sdt  thereon  against  both  Richardson  and  the  plaintiff.  Richardson  filed  an  answer 
on  the  24th  day  of  March,  wherein  he  set  finrth  the  pendency  of  the  action  of 
redhibition,  and  alleged  the  same  iiacts  contained  in  his  petition  in  that  suit 
Didaaon  not  appearing,  judgment  by  default  was  rendered  against  him,  which  at 
the  Jone  term  following,  was  made  finaL  The  same  day  the  attorneys  fbr  the  syn- 
dic entered  into  the  following  agreement : 

«JoHH  M.  Bell,  Syndic,  )        (         g^^^^  Di^^  (3^^ 

CiuBLBBBioLRDSOHetal.         )        (  WeBtPdicuma. 

I  agree  not  to  issue  execution  on  the  judgment  rendered  in  the  aboye  styled 
soit  until  the  decision  of  the  suit  of  Charles  Richardson  y.  John  M.  Bell,  syndic. 
No.  644,  by  the  Supreme  Court,  if  a  suspensive  appeal  is  taken. 
June  2, 1855. 
¥  (Signed)  U.  B.  &  £.  Phillips, 

Gtbus  Bailiff,  for  defendant" 
The  defendant,  Didcason,  obtuned  an  order  for  a  suspensive  appeal  in  his  case, 
but  it  does  not  appear  that  he  gave  bond.  He  did  not  file  the  appeal  in  the 
Biq)reme  Court  In  the  mean  time,  all  further  action  appears  to  have  been  sus- 
pended in  the  case,  the  parties  apparentiy  awaiting  the  decision  in  the  case  of 
Riehardson  against  Bdl  in  the  redhibitory  action.  In  this  latter  case  a  trial  was 
had  at  the  May  term,  1856,  which  resulted  in  &vor  of  Richardson.  The  judg- 
ment awarded  him  a  rescission  of  the  sale,  a  return  of  f  421  66}  and  interest, 
the  inatafanent  paid  in  cash,  and  decreed  that  the  two  notes  given  by  him  for  the 
credit  portion  of  the  purchase  price  be  cancelled  and  annulled. 

He^ndic  appealed  and  the  judgment  of  the  lower  court  was  affirmed  by  us  in 
April,  1857, 12  An.  296.  Richardson  having  paid  the  syndic  ¥300  on  the  18th 
of  March,  1856,  appears  to  have  had  a  settiement  with  him,  in  which  the  judg- 
ment for  the  price  of  the  negro  man  was  deducted  firom  the  notes  and  the  sum  of 
9269  11  was  reo^ved  on  the  18th  day  of  May,  1857,  as  the  balance. 
32 
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Bic&fcsov  The  syndic  by  hia  counsel,  and  the  defendant,  Richardson,  then  appear  to  have 

^teu.  waived  the  recusation  of  the  Judge  as  to  the  demand  against  Richardson^  in  Ik 

case  against  Richardson  and  Dickason.  The  case  was  therefore  taken  up  and  a 
judgment  therein  rendered  on  the  23d  day  of  May,  1857,  wherein  it  was  recited 
that "  a  portion  of  the  debt  had  been  extinguished  by  a  decree  uf  the  Supreme 
Court,  and  that  the  balance,  with  the  exception  of  the  costs,  had  been  paid  by 
defendant,  Charles  RicJiardson"  and  it  was  "  therefore  adjudged  and  decreed  that 
there  be  judgment  against  the  said  defendant,  Charles  Richardson^  for  costs  of  suit 
and  judgment  in  his  favor  upon  the  notes  sued  on." 

An  execution  having  been  issued  against  Dickason  on  the  5th  day  of  May,  but 
which  does  not  appear  to  have  been  immediately  delivered  to  the  sheriff,  the  attor- 
neys of  the  syndic  credit  thereon  the  payment  of  the  18th  of  May,  1857,  for 
$269  11  of  that  date,  as  the  clerk  had  done  that  of  18th  March,  1856,  and  an 
unavailing  demand  having  been  made  on  Dickason  on  the  25th,  a  seizure  of  big 
property  was  made  by  the  sheriff  on  the  30th  of  the  same  month. 

Dickason  successfully  enjoined  the  execution  and  the  syndic  has  thought  it  bis 
duty  tp  prosecute  this  appeal. 

The  appellee  contends  that  the  two  judgments  in  Richardson's  &vor  exiingukb- 
ing  the  debt  as  to  him,  the  principal  creditor,  has  extinguished  it  as  to  the  surety. 
The  appellant  replies,  that  the  grounds  of  the  judgment  in  &vor  of  Ridiardsan 
existed  at  the  date  of  the  institution  of  the  action  upon  the  notes,  and  they  were 
available  to  Dickason ;  that  inafimuch  as  Dickason  did  not  see  fit  to  plead  the  same 
in  defence,  that  he  is  now  precluded  from  setting  them  up,  and  the  judgment 
against  him  being  unappealed  from  has  the  force  and  effect  of  the  thing  adjndgei 

The  position  taken  by  the  counsel  for  the  appellant,  though  generally  true,  is 
not  of  universal  application,  as  will  be  apparent  by  a  single  example.  A  and  B 
bind  themselves  in  solido  for  a  debt  of  the  former  to  0.  C  obtains  judgment 
against  B  for  the  debt  Subsequently  he  sues  A,  who  was  the  holder  of  a  debt 
equally  liquidated  against  C  and  which  he  had  acquired  before  the  suit  was  insti- 
tuted against  B.  He  pleads  this  debt  in  compensation  against  C's  demand  agunst 
him,  and  judgment  is  rendered  in  his  favor.  Here  it  is  manifest  that  the  plea  in 
compensation  and  judgment  in  favor  of  A  must  avail  B  although  the  defence 
existed  at  the  time  the  suit  was  instituted  against  B  ;  compensation  contaiiB  in 
itself  an  exception  and  an  action.  C.  P.  372, 373.  4  An.  140,  Ridddl  v.  Gorndtji. 

When  Richardson  conmienced  the  action  of  redhibition,  he  had  the  choice  of 
two  modes  of  proceeding.  Either  to  wait  until  the  maturity  of  the  notes,  and  set 
up  the  redhibitory  vices  of  the  thing  sold  as  a  defence  to  the  notes,  or  to  assl^n^ 
as  he  did  do,  the  position  of  plaintiff.  Had  he  chosen  to  stand  on  the  defensive, 
his  action  would  have  been  prescribed  and  he  would  have  lost  the  payment  which 
he  had  made  in  cash.  He  could  have  used  only  his  exception  as  a  shield.  He 
therefore  chose  the  position  of  actor,  and  demanded  something  which  he  could  not 
have  obtained  by  a  mere  exception,  and  which  his  surety  could  not,  under  any 
circumstances,  have  demanded  by  way  of  reconvention,  viz :  the  money  which  he 
had  paid  and  the  rescission  of  the  contract  of  sale.  To  this  he  also  added  a  demand 
for  something  which  might  have  been  urged  by  way  of  exception,  a  discharge  of 
the  notes.  It  it  therefore  apparent  that  the  action  of  Richardson  embraced  som^ 
thing  more  than  a  mere  exception,  and  the  decree  which  was  pronounced  in  his 
favor  was  an  entire  thing  by  which  he  recovered  his  money,  rescinded  the  sale,  and 
obtained  an  absolute  cancellation  of  the  notes  sued  on. 

Now,  it  appears  to  us  that  when  Richardson  came  to  use  this  judgment  for  the 


NEW  ORLEANS,  APRIL,  1868.  351 

mon^  and  the  notes  as  a  ddbnce  to  the  action,  it  should  be  considered  as  an 
entire  thing,  the  result  of  an  action  producing  its  effect  from  the  date  of  its  ren- 
dition and  the  time  it  was  used  in  the  defence  of  the  other  action  against  Richard- 
ion  on  the  notes.  It  ought  then  to  avail  the  co^ebtor  in  sdido  as  much  as  the 
compensation  in  the  example  given,  or  the  payments  which  were  made  in  this 
case  by  Ridtardaon  and  which  it  is  conceded  must  benefit  the  surety.  Suppose 
the  slave  had  been  living  when  the  decree  annulling  the  sale  was  rendered.  Now, 
if  the  syndic  were  .permitted  to  divide  the  judgment  against  him  and  say  that 
inasmuch  as  a  part  of  it  might  have  been  used  as  an  exception,  therefore,  although 
it  is  subsequoit  to  the  judgment  which  he  has  obtained  against  the  surety,  it  must 
he  considered  as  anterior  in  date  and  therefore  merged  in  the  judgment,  he  would 
recover  back  the  property  from  the  principal  debtor  and  the  price  from  the 
surety. 

Again,  the  suit  was  a  notification  to  Richardson  that  the  money  was  demanded 
of  his  surety..  If  the  plamtiff  can  recover  the  money  by  execution  against  Dukor 
son,  it  18  by  no  means  clear  that  under  Article  3021  C.  C.  the  latter  may  not 
have  recourse  over  against  Richardsouy  his  principal.  If  so,  then  the  judgment  in 
Richardson's  fiivor  in  his  action  of  redhibition  must  have  the  effect  to  protect  the 
surety  and  thus  protect  Richardson  himself,  otherwise  it  is  not  a  full  protection.- 
This  case  has  some  points  of  resemblance  to  the  case  of  the  State  against  Hammill, 
7  An.  257.    On  the  whole,  we  think  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 

SroFToaD,  J.,  took  no  part  in  this  case. 


TVnxiAM  S.  DoNNELL  V,  W.  H.  Parrott  and  wife. 

As  a  general  role  the  execution  of  a  Judgment  cannot  be  ei^oined  by  any  other  court  than  that  from 

which  the  writ  tasoed. 
Unleea  a  necenity  exists  for  it  and  a  manifest  li^ury  would  otherwise  be  done,  no  court,  other  than 

thai  rendering  the  Judgment,  has  Jurisdictton  over  the  execution. 
A  party  will  not  be  permitted  to  arrest  an  execution  by  a  defence  of  compensation,  which  he  might 

have  made,  but  omitted  to  make  in  the  suit  wherein  the  Judgment  was  rendered,  the  execuUou  of 

which  he  seeks  to  arrest. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J.  Semmes 
^  Labatt,  for  pbuntiffl    Durant  ^  Homer,  for  defendants  and  appellants. 

Cols,  J.  The  phuntifif,  Donnelly  sued  defendants,  at  their  domicil  in  the  parish 
of  St.  Landry,  for  a  debt  alleged  to  be  due  for  plantation  supplies. 

Donnell  was  then,  and  now,  a  resident  of  New  Orleans. 

He  claimed  then  9586  53,  with  interest 

Wm,  H.  Parrot  answered  by  a  general  denial.  His  wife  filed  a  separate  answer, 
averring  that  she  owed  Donnell  nothing,  but  that  he  was  indebted  to  her  in  a 
large  amount,  which  she  plead  in  reconvention. 

When  the  cause  came  on  for  trial  before  the  court  in  St  Landry,  the  plaintiff, 
DonneU,  moved  to  discontinue,  and  the  court  awarded  judgment,  dismissing  the 
cause  without  noticing  Mrs,  ParrotVs  reconventional  demand. 

She  appealed,  and  this  court  affirmed  the  judgment  of  the  lower  court,  so  &r 
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as  it  (fismisBed  the  claim  of  the  plaintiff;  Dmn^y  but  rereraed  it  so  for  as  it  dia- 
mifleed  llie  reoonventional  demand  of  Mrs.  Parrott,  {IhnntU  t.  ParroU,  Id  As. 
703.) 

The  cause  weat  back  to  tiie  District  Oonrt  in  St  Landry  for  re-hearing  on  the 
reconyentional  demand  of  Mrs.  Parrott,  and  was  tried  contradictorily  with  Don- 
iMt  and  there  was  judgment  in  &vor  of  Mrs,  Parrott  for  96331  50. 

From  this  judgment  Donndl  Uxk  a  suspensive  appeal  and  this  court  affirmed 
the  same. 

On  the  judgment  thus  affirmed  the  oonrt  in  St  Landry  issoed  ayi./a.  agaiost 
BamMU,  directed  to  the  Sheriff  of  the  Parish  of  Orleans,  wh«!e  he  resided. 

DoMusU  Boed  oat  an  injnnction  against  it  on  the  3d  October,  1856,  hi  tiie  Fourtii 
District  Oonrt  of  New  Orleans. 

The  petition  of  injnnction  ayers  that  plaintiff,  as  commission  merchant,  received 
and  sold  defendants'  crops,  and  alfbrtled  supplies  for  the  plantation. 

Plaintiff  ftirther  alleges  therein  that  tiie  statement  of  aoooonts  between  them 
on  the  15th  April,  1854,  showed  a  balance  in  Ids  &Tt>rof  $586  63;  that  he 
bronght  salt  for  this  amoont ;  that  his  snit  was  dismissed  without  his  knowledge^ 
and  the  reconventional  demand  was  prosecuted  against  him  without  his  know- 
ledge ;  that  being  ignorant  of  the  reconventional  demand,  he  did  not  set  up  tiiaft 
it  had  been  extinguished  by  compensation  by  operation  of  law ;  that  in  conse- 
quence of  Mrs.  ParrotVs  judgm^t  against  him,  she  is  really  indebted  to  him  in 
the  sum  of  $7,213 ;  he  prays  for  an  injunction  against  Mrs.  Parratts  execution ; 
that  Mr.  and  Mrs.  Parrott  be  cited  to  appear  before  the  Fourth  District  Oooit  of 
New  Orleans  to  answer  his  petition ;  that  his  claim  of  97,213  67,  against  them, 
be  declared  to  be  due,  liquidated  and  demaodable ;  that  Mrs.  Parrott's  judgment 
be  declared  to  be  extinguished  by  compensation ;  and  that  he  have  jodgsDeoi 
against  Mrs.  Parrott  for  $586  53. 

In  accordance  with  the  prayer  of  the  petition,  an  injunction,  staying  her  execu- 
tion, from  the  District  Court  of  St  Landry,  was  at  once  issued  by  the  Fonrtii 
District  Court  of  New  Orleans. 

Mr.  and  Mrs.  Parrott  excepted  to  the  jurisdiction  over  them  of  the  Fourth 
District  Court  of  New  Orleans,  on  the  ground  tiiat  their  domicil  was  in  the  Pa- 
rish of  St  Landry. 

This  exception  was  dismissed,  as  to  the  amount  pleaded  in  ocmipensatlon,  but 
sustained  as  to  any  excess  over  it 

There  was  judgment  in  the  lower  court  in  favor  of  Donndl  and  agunst  Parnii 
and  his  wife  in  solido  for  seven  thousand  two  hundred  and  sixty-seven  dcdlais  aod 
fifty  cents  and  interest,  and  that  the  judgment  rendered  by  the  Fifteenth  Judicial 
District  Court  of  the  Parish  of  St  Landry  in  &vor  of  Mrs.  Parrott  and  aganst 
Donndl  for  $6,836  50,  witii  interest,  be  decreed  to  be  extinguished  by  compeosa- 
tion,  and  that  the  injunction  hermn  issued  be  made  perpetual,  and  that  Parrott 
and  his  wife,  and  the  Sheriff  of  the  Parish  of  Orleans,  be  forever  enjokMd  from 
proceeding  any  further  under  the  execution  issued  from  the  aforesaid  Fiftoeoth 
Judicial  District  Court,  at  the  suit  of  said  Donndl  against  Parrot  and  wift^  Na 
7315  of  the  dodcet  of  said  court,  and  that  defendant  pay  costs  of  suit 

From  this  statement  of  feyciia  we  deduce  two  reasons,  ^ther  of  whidi  is  solB- 
dent  to  cause  the  judgment  to  be  reversed. 

1.  Under  tiie  circumstances  of  this  case,  the  Fourth  District  Court  c^  New 
Orleans  was  without  jurisdiction  to  enjoin  a  ^. /a.  from  the  District  Court  of 
St  Landry. 
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It  was  in  the  power  of  Donndl  to  have  set  up,  m  his  suit  in  St.  Landry,  Doumtu. 
a^nst  the  reconventional  demand  of  Parrott  and  wife,  all  the  defences  and  plead-  FAnoir 
mgs  that  he  urges  in  his  opposition  to  the  execation  issned  in  that  case. 

The  amount,  $586  63,  originally  saed  for  by  Donndl,  and  the  $7,267  50 
danned  by  him  in  the  iiytmction  suit,  grew  ont  of  the  relations  of  the  parties  as 
ftctor  and  i»lanteri  and  had  their  origin  in  similar  reciprocal  transactions  between 
thesL  lliese  contestations  could  aU  have  been  liquidated  and  decided  in  the  suit 
in  St  Landry. 

DwKmU  cooU  have  had  his  original  daim  for  $586  63  abjudicated  upon,  and 
if  his  avenDents  in  the  mjiinction  suit  are  troe,  he  could  also  have  shown  that  the 
leeooventional  demand  <tf  Parrott  and  wife  had  been  compensated  by  advances 
made  by  him. 

We  are  of  opinion,  that  when  claims  have  thns  a  cognate  origin  and  one  of  the 
parties  has  fiuled  to  set  np  any  sufficient  defence,  he  cannot  enjoin  an  execation  on 
a  jodgment  between  the  parties  by  application  to  any  other  court  than  that  from 
which  the  writ  issned,  even  if  he  can  do  it  in  any  such  case.  Oyer  v.  Daunoy, 
7  N.  8.  658. 

An  adverse  doctrine  would  unnecessarily  protract  the  administration  of  justice, 
and  put  parties  to  useless  expense.  CuviUier  v.  TwmbuU*8  HeirSf  8  M.  63. 
C.  F.  Art  373. 

2.  We  are  of  opinion  that  a  party  ought  not  to  be  permitted  to  arrest  an  ex- 
ecution by  defences  of  compensation  that  he  could  have  made  in  the  original  suit, 
to  wfaidi  he  was  a  party. 

Thft  eoutof  St  Landry,  in  its  judgment,  reserved  the  right  of  JhnneU  to  set 
up  his  daims,  if  any  he  had,  in  a  separate  suit,  and  we  think  this  is  the  proper 
course  at  present,  in  the  event  he  has  any  legal  demands  against  Parrott  and  his 
wife. 

Tbe  judgment  enjoined  bears  5  per  cent  interest.    We  allow  3  per  cent  ad- 
ditional  interest  from  the  3d  October,  1856,  the  time  of  issuing  the  injunction,  nn-    ' 
til  the  .5th  Aprn,  1858,  the  period  of  dissolution  of  the  injunction.    We  think 
tiuit  under  the  circumstances  of  this  case,  no  other  damages  ought  to  be  allowed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed ;  that  the  injunction  be  dissolved  with  three  per  cent  additional  in- 
terest, as  damages,  on  the  amount  of  the  judgment  enjoined,  to  wit :  on  six  thou- 
sand eight  hundred  and  thirty-six  dollars  and  five  cents,  from  the  3d  October, 
1856,  until  the  5th  April,  1858.  It  is  further  ordered  and  decreed,  that  the 
Sheriff  oi  the  Parish  of  Orleans  proceed,  according  to  law,  to  execute  the  fi.fa. 
transmitted  to  him,  and  which  was  hitherto  enjoined  by  this  suit,  and  that  plaintiff 
in  injunction  pay  the  costs  of  both  courts ;  and  that  the  right  of  Donndl  is  re- 
served to  prosecute  his  daims  in  a  separate  and  distinct  suit,  if  any  he  has. 

Spofford,  J.,  took  no  part  in  this  case. 

Mkbbick,  C.  J.,  concurring.  The  cases  in  which  this  court  has  sanctioned 
injimctions  issuing  in  other  parishes  than  those  where  the  judgments  were  ren- 
dered, were  those  in  which  manifest  ii]pry  would  have  been  done  had  they  not 
been  allowed.  In  the  language  of  the  court,  they  were  allowed  ex  necessitate  ret. 
4  N.  S.  390.  Lawes  v.  Chmn,  7  N.  S.  659.  Ogier  v.  Daunoy,  2  An.  323. 
Hobgood  V.  Brotm,  4  An.  84.  It  was  not  the  intention  of  the  court  to  expunge 
from  the  Code  of  Practice  Artides  617  and  629,  giving  the  court,  rendering  the 
jndginent,  jurisdiction  over  its  executions.  Now,  in  the  case  before  us,  there  does 
•not  exist  the  necessity  referred  to,  nor  can  the  doctrine  of  those  cases  be  reason- 
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DoHinu.  ^\j\j  applied.  For  tbe  pkuntiff,  when  he  institaied  his  suit  in  St  Landiy  en  this 
PARMnr.  identical  demand,  and  was  met  by  the  defendaDts'  reconventional  demand,  stood 
towards  her  in  the  District  Court  of  that  parish  precisely  as  he  seeks  to  do  in  the 
Fourth  District  Court  of  New  Orleans.  The  plaintiff  then,  instead  of  insigting 
upon  his  demand  and  opposing  it  to  the  defendants'  demand,  unneoessarily  with- 
drew it  from  the  farther  cognizance  of  that  court,  and  sufRsred  a  final  judgment 
to  be  rendered  against  him,  merely  obtaining  from  the  court  a  reservation  oi  his 
demand  against  the  defendant  This  final  judgment  of  the  court,  takiog  cogni- 
zance of  his  demand  so  for  as  to  dismiss  it,  must  be  executed,  and  cannot  again 
be  delayed  by  the  consideration  of  that  question  as  a  bar  to  the  execution  of  the 
judgment  And  this,  it  appears  to  me,  is  the  obvioos  meaning  of  every  reserra- 
tion  of  this  kind  in  a  final  judgment  The  matter  reserved  can  no  longer  he 
opposed  to  the  judgment,  aod  the  party  is  left  to  his  action,  at  the  domicil  of 
the  party,  for  redress.     Thomas,  admW,  v.  Baurgeatj  6  Rob.  438. 

The  penalty  for  neglecting  to  oppose  oompmisation  is  prescribed  by  Article  373, 
C.  P.,  which  is  in  these  words : 

"*  Art.  373.  If  the  defendant  suffer  judgment  in  the  original  suit,  without 
pleading  such  compensation  as  he  may  have  to  oppose,  as  provided  above,  he  shall 
not  on  that  account  lose  his  right  of  action  to  recover  whatever  amount  sudi 
plaintiff  owes  to  him,  but  he  must  bring  hts  action  before  the  court  wUhm  uhom 
juriediction  the  plaintiff  has  his  domicil:'  See  also  8  L.  R.  104,  273  ;  9  Bob. 
165 ;  1  An.  284  ;  5  An.  670. 

If  such  be  the  penalty  for  not  opposing  compensation,  it  cannot  be  less  whae 
the  party  voluntarily  withdraws  the  consideration  of  his  demand  from  tiie  court 
For  reasons  which  are  obvious,  he  must  be  considered  as  having  waived  his  right 
to  oppose  the  judgment  on  those  grounds. 

I,  therefore,  concur  in  the  conclusions  of  Mr.  Justice  Cole,  deeming  it  unneoesr 
sary  to  express  any  opinion  upon  the  merits  of  this  controversy. 


EujAH  Feale,  Trustee,  v,  John  Route  et  al. 

Tho  plaintiflT,  as  trustee  of  the  Agricultural  Bank  of  Mississippi,  under  an  appointment  made  by  the  court 
in  Mississippi  which  declared  tho  forfeiture  of  tho  charter  of  the  banlc,  obtained  JudgmenlB,  first  ia 
Mississippi  against  the  defendant,  Bouth,  on  which  Judgments  were  afterwards  rendered  agBtestfaim 
in  Louisiana,  In  fovor  of  the  trustee.  Hdi:  Tliat  on  the  trial  of  the  issue  as  to  the  right  of  proper^j 
sought  to  be  subjected  to  the  payment  of  such  Judgments,  neither  the  defendant  nor  those  claimiog 
to  have  derived  Utie  under  him,  could  contest  the  caimcity  of  the  trustee,  that  being  res  jvdieaUi  as 
to  the  original  defendant,  and  tho  other  parties  having  no  Interest  therein. 

APPEAL  from  the  District  Court  of  the  Parish  of  Tensas,  Farrar,  J. 
/.  B.  4*  C.  T.  Bemiis,  for  plaintiff  and  appellant    A.  Snyder  and  T.  P. 
Farrar,  for  def(^dants. 

CoLK,  J.    The  sole  question  is  the  validity  of  the  following  exception  to  plain- 
tiff's petition ; 

1.  ''  That  plaintiff  has  no  such  capacity  as  trostee  of  the  Agricultural  Bank  of 
Mississippi.  ^ 
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2.  "  Thftt  even  if  he  be  troBtee  of  said  bank,  as  alleged,  he  has  no  authority  as  ^^^^ 
nich  to  soe  or  stand  in  jnd^ent  in  the  courts  of  this  State,  and  that  this  court  Rom. 
is  without  jurisdiction. 

3.  **That  plaintifi;  in  his  petition,  shows  no  right  of  action  in  himself  person- 
lily,  or  as  trustee." 

This  exception  was  sustained  except  as  to  John  Routh.  • 

We  are  of  opinion  that  the  exception  was  inoperative  and  ought  to  have  been 
onmiled  as  to  all  the  defendants. 

In  1842,  the  Agricultural  Bank  of  Mississippi  instituted  suits  in  the  Circuit 
Court  of  Adams  county,  Mississippi,  against  Wiiltam  Ferriday,  Henry  L,  Bennet, 
John  Routh,  and  others.  During  the  pendancy  of  these  suits,  proceedings  were 
instituted  against  the  plaintiff,  the  Agricultural  Bank,  to  have  its  charter  declared 
forfeited  under  the  Act  of  the  Legishiture  of  Mississippi,  passed  26th  July,  1843. 
Hatchinson's  Digest,  p.  330, 1848  edition. 

These  proceedings  resulted,  May,  1845,  in  declaring  and  adjudging  the  bank  to 
have  forfeited  its  charter,  and  appointing  Elijah  Peale,  trustee,  who,  having  quali- 
fied tcoording  to  law,  then  took  the  place  of  the  bank  as  plaintiff,  and  at  the  No- 
vember term  of  the  Circuit  Court  for  Adams  county,  obtained  a  judgment  against 
John  Rouih  et  al.  for  $20,587  77,  besides  interest  and  costs ;  afterwards,  at  the 
May  term  of  the  same  court,  Peak  obtained  another  judgment  against  John  Routh 
d  d.,  for  $189,209  44,  besides  interest  and  costs.  In  1855,  Elijah  Feale,  trustee, 
instituted  suits  against  John  Routh,  in  the  District  Court  of  the  parish  of  Tensas. 
On  these  suits,  judgments  were  rendered  on  the  23d  of  March,  1855,  and  were  re- 
corded on  the  5th  April,  1855,  in  the  mortgage  book  of  the  parish  of  Tensas. 
Executions  were  afterwards  issued  on  these  judgments,  and  property  was  pointed 
oat  to  the  Sheriff  as  that  of  John  Routht  to  seize  and  sell  in  satisfaction  of  the 
8ud  executions. 

The  Sheriff  having  refused  to  levy  on  the  property  pointed  out  as  that  of  de- 
fendant, Rovth,  and  returned  said  executions,  **  no  property  found" ;  this  suit  was 
brought  against  John  Routh,  and  Mrs,  Matilda  Bowie,  AUen  T,  Bowie^  John  K, 
Rovth,  and  the  minor  children  of  Calvin  S,  Routh,  to  wit,  Ann  8.,  Matilda  J.  and 
John  Routh,  Jr.,  who  pretended  to  hold  title  to  the  property  pointed  out  to  the 
Sheriff  as  that  of  John  Routh,  on  which  he  had  been  directed  to  seize. 

From  the  statement  of  facts,  it  appears  clear  that  the  exception  ought  not  to 
have  been  sustained  as  to  any  of  the  defendants. 

The  sole  issue  in  this  last  suit  was,  whether  the  property  pointed  out  to  the 
Sheriff  was  that  of  John  Routh  or  of  the  other  parties  to  the  suit :  judgments  had 
been  obtained  by  Peale,  in  his  capacity  of  trustee,  against  John  Routh ;  therefore, 
IS  to  him,  in  all  the  subsequent  proceedings  to  have  these  judgments  satisfied,  the 
capacity  of  Peak,  as  trustee,  was  res  judicata ;  the  other  defendants  cannot  con- 
test the  validity  of  these  judgments,  for  they  have  no  interest  therein. 

The  position  of  plaintiff  is  this ;  he  has,  in  the  capacity  of  trustee,  obtained 
judgments  against  John  Routh,  and  now  seeks  to  execute  them  upon  certain  pro- 
perty claimed  by  some  of  the  defendants ;  they  cannot  deny  and  demand  proof  of 
the  capacity  of  Peale  in  the  suits  wherein  those  judgments  have  been  rendered, 
ibr  the  sole  person  that  could  have  contested  it,  was  John  Routh,  and  it  is  now  for 
him  res  judicata ;  the  only  question  in  the  present  suit  is,  whether  John  Rovth 
or  the  other  defendants  are  the  rightful  owners  of  the  property  pointed  out  to  the 
Sheriff  as  that  of  John  Routh,  and  whether  it  can  be  sold  to  satisfy  the  judgments 
aforesaid.    Pkuntiff  has,  by  a  decree  of  competent  jurisdiction  for  this  State, 
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P>Au         been  judicially  reoogniBed  to  have,  in  tbe  capacity  of  tnuiee,  a  daiin  against  tin 

Bom.        property  of  John  Routh,  and  he  has  the  right  to  enforce  that  daim  whenever  he 

can  find  in  the  State  property  of  his  judgment  debtor ;  those  in  posocflnsion  of  his 

property  can  no  more  dilate  his  capacity,  than  they  could  the  validity  of  the 

judgments  and  a  sufficient  cause  to  justify  them. 

The>  principal  issue  in  the  case  is,  whether  plaintiff  obtained  the  jodgments,  and 
by  whom  the  property  in  contestation  belongs. 

It  is,  therefore,  ordered,  a4judged  and  decreed,  that  the  judgment  be  avoided 
and  reversed ;  that  the  ezceptioDS  of  defendants  are  overruled,  and  that  this  cause 
be  remanded  to  the  low«r  court,  to  be  proceeded  with  according  to  law,  and  that 
appellees  pay  the  costsof  appeaL 


Ann  Riley  «.  W.  CHRisnE. 


Hie  «iidoraemeiit  of  tiM  Jadge^s  JUU  on  the  baok  of  »  peUttoa  for  en  order  of  eelaare  aod'sale,  to  wliick 
aa  authentic  act  tmporting  a  confioeskMi  of  Judgment  to  attached  as  a  part  thereof,  is  raflldeDi  to  oa»- 
stltute  a  valid  order  of  seixore  and  sale. 

Such  order,  though  tt  may  be  appealed  from,  to  not  a  Judgmeotin  the  true  and  legal  sense  of  the  term. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaud,  J. 
Whitaker  jr  Fettom,  for  plaintiff    lacy  if  Upton,  for  defendant  and  appel- 
lant 

Spofpord,  J.  When  the  Judge  endorses  his  fiat  upon  a  petition  for  an  order 
of  seizure  and  sale  to  which  an  authentic  act  importing  a  confession  of  judgment 
by  the  defendant,  is  attadied  as  a  part  thereof,  it  is  sufficient  for  him  to  say, "  kt 
an  order  of  seizure,  Ac,  issue  as  withm  prayed  for" 

No  farther  or  better  reasons  could  be  adduced  for  issuing  the  order,  than  the 
annexed  documents  upon  their  feoe  exhibit,  and  it  is  unneoenary  for  the  Judge  to 
repeat  their  contents  in  his  order. 

Although  orders  of  seizure  and  sale  may  be  appealed  from,  they  are  not  '^  jm^- 
ments"  in  the  seofle  of  the  Constitution,  for  which  reasons  must  be  speciaUy 
adduced  in  the  order  itself. 

In  Harrodv.  Voorhdes^lS  La.  256,  it  was  said  that  ''such  a  decree  is  nota  judg- 
ment in  the  true  and  legal  sense  of  the  term,  and  possesses  none  of  its  features. 
It  issues  without  citation  to  the  absent  party ;  it  decides  on  no  iasne  made  up  be- 
tween the  parties,  nor  does  it  adyudicate  to  the  party  obtaining  it,  any  ngkt  in  ad- 
dition to  those  secured  by  his  notarial  contract" 

Judgment  affirmed. 
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Succession  of  James  Hunter. 

Thehasbaad  cannot  by  testamentary  disposftion  defeat  the  etSdd  of  the  Act  of  1852,  ^'  to  provide  a 

horaQeteid  for  the  widow  and  children  or  deceased  persons.  '* 
T\»  claim  of  the  widow  is  a  privileged  debt. 
When  there  are  no  descendants  of  the  husband,  the  amount  dae  to  the  widow  is  received  by  her  in  fUll 

property,  and  she  is  not  bound  to  give  security. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J, 
J.  4"  E.  Bermudez,  for  executors.    E.  FUleulf  for  appellant. 
Cole,  J.    James  Hanter  died,  leaving  no  descendants ;  many  years  previous  to 
his  marriage,  he  executed  a  will,  which  constituted  Peter  Conrey,  Jr.,  his  testa- 
mentary executor  and  universal  l^^tee.    The  surviving  widow  of  Hunter  has  ap- 
pealed from  the  judgment,  and  Conrey  has  joined  her  in  the  appeal. 

1.  We  are  of  opinion  that  the  husband  cannot,  by  testamentary  dispositions,  de- 
feat the  effect  of  the  Act  of  1852,  "  to  provide  a  homestead  for  the  widow  and 
children  of  deceased  persons."  Session  Acts,  1852,  p.  171.  This  law  entitles  the 
widow  or  the  l^al  representatives  of  the  children,  to  demand  and  receive  from  the 
iQCoession  of  their  deceased  father  or  husband,  a  sum,  which  added  to  the  amount 
of  property  owned  by  them,  or  either  of  tiiem,  in  their  own  right,  will  make  up 
the  sum  of  one  thousand  dollars,  and  which  said  amount  shall  be  paid,  in  prefer- 
ence to  all  other  debts,  except  those  for  the  vendor's  privilege  and  expenses  in- 
curred in  selling  the  property. 

The  claim  of  the  widow  is  then  a  privil^ed  debt,  and  the  testamentary  heir  can 
only  demand  the  balance  of  the  estate,  after  all  debts  are  paid. 

2.  As  there  are  no  descendants  of  the  husband,  the  widow  is  not  obliged  to  give 
any  security,  and  the  amount  due  her  under  the  Homestead  Act,  belongs  to  her  in 
fall  property.  The  first  section  of  the  Act  authorizes  the  widow  or  legal  repre- 
sentatives of  the  children  to  receive  from  the  succession  of  their  deceased  father  or 
husband,  a  certain  sum ;  the  second  section  limits  the  first  section  so  far  as  the 
widow  is  concerned,  and  gives  her  the  usufruct  of  said  sum  during  her  widow- 
hood, afterwards  to  vest  in  and  belong  to  the  children  or  other  descendants  of  said 
deceased ;  wben,  then,  there  are*  no  children  or  other  descendants,  the  cause  of  the 
limitation  does  not  exist,  and  the  said  sum  must  vest  in  her  in  full  property  by  vir- 
tue of  the  first  section. 

It  was  settled  in  the  case  of  Succession  of  Antoine  Numa  Tassiny  12  An.  885, 
that  the  widow  as  usufructuary,  is  bound  to  give  security,  but  in  that  case  there 
were  children  of  the  deceased  husband  in  existence,  and  the  question  did  not  arise, 
whether  when  there  were  no  children,  the  widow  was  obliged  to  give  security. 

3.  She  is  entitled  to  a  decree  in  her  &vor  for  $193  73},  one-half  of  the  com- 
munity ;  and  also  for  $540  40i,  balance  of  the  succession,  less  costs  that  may  be 
doe  by  the  estate,  by  virtue  of  the  Homestead  Act,  in  full  property  and  without 
giving  any  security.    G.  C.  Arts.  552,  551,  532,  553  and  17. 

It  is,  therefore,  ordered,  acyudged  and  decreed,  that  the  judgment  be  so  amended 
as  to  give  to  Eliza  AUen^  widow  of  James  Hunter,  deceased,  in  her  own  right  and 
full  property,  one  hundred  and  ninety-three  dollars  and  seventy-three  and  two- 
tiiirds  cents,  being  one-half  of  the  community ;  and  also  in  her  own  right  and  full 
property,  five  hundred  and  forty  dollars  and  forty  and  one-third  cents  less  the  costs 

33 
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to  which  the  estate  may  be  liable,  without  g^iving  any  aecarity ;  and  that  any  part 
of  the  judgment  which  is  opposed  to  this  amendment,  be  avoided  and  reversed, 
and  that  in  all  other  respects  the  judgment  be  affirmed ;  and  that  the  costs  of  this 
appeal  be  paid  by  the  estate. 


13    258i 

109  780|  Bythel  Haynes,  Liquidator,  c.  Isaac  Wall  and  wife. 

•  The  obligation  of  a  stockholder  for  contribution  upon  his  subscriiition  to  the  capiUU  slock  being  faitended 
by  Its  terms  to  secure  the  payment  of  any  loans  of  money  effected  by  the  company,  It  was  kdd  the 
plea  of  prescription  could  not  be  maintained  where  the  suit  against  the  stockholder  was  brougbi  in  leai 
than  ten  years  after  the  maturity  of  the  first  scries  of  the  bonds  of  the  company. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Haralson  j  J.,  prending. 
D.  C.  Hardee  and  JV.  Fergus  Keman,  for  defendants.  Moise  if  W.  M. 
Randolph  and  John  McVea,  for  plaintiff  and  appellants. 

Buchanan,  J.  Defendants  *are  sued  for  a  contribution  of  eighteen  hundred 
dollars,  or  sixty  per  cent,  upon  their  subscription  of  thirty  shares  of  the  capital 
stock  of  the  Clinton  &  Port  Hudson  Railroad  Company. 

The  petition  charges  that  the  contribution  of  sixty  per  cent  now  demanded  of 
the  stockholders  upon  the  capital  stock  by  them  severally  subscribed,  is  necessary 
in  order  to  pay  certain  bonds  of  the  Clinton  &  Port  Hudson  Railroad  Company, 
with  the  arrears  of  interc^  thereon,  which  bonds  are  past  due  and  are  held  by 
the  New  Orleans  Gas  Light  Company ;  and  which  bonds  and  interest,  the  peti- 
tioner has  been  ordered  by  a  final  judgment  of  the  District  Court,  rendered  the 
12th  February,  1852,  and  affirmed  on  appeal  by  the  Supreme  Court,  to  collect  by 
a  pro  rata  contribution  among  the  stockholders. 

Defendants  except  to  this  action, — 

1st.  That  the  Clinton  and  Port  Hudson  Railroad  Company  never  accepted 
the  Act  of  10th  March,  1834,  amending  the  Act  of  7th  February,  1833,  incorpo- 
rating the  Clinton  &  Port  Hudson  Railroad  Company,  in  the  form  and  within 
the  delay  prescribed  by  the  28th  section  of  said  amendatory  Act ;  and  that  the 
Railroad  Company  was  consequently  without  power  to  contract  the  obligations 
which  it  is  Uie  object  of  the  present  suit  to  meet 

2d.  Defendants  plead  the  prescription  of  ten  years  as  a  peremptory  exception 
to  this  action. 

On  the  first  exception,  it  appears  in  evidence,  that  the  amended  charter  of  the 
Clinton  k  Port  Hudson  Rail  Road  Company  was  accepted  by  a  majority  in 
amount  of  the  stockholders,  by  a  declaration  made  to  that  effiict  in  writing  before 
the  Parish  Judge  of  the  parish  of  East  Feliciana,  which  declaration  bears  no 
date ;  and  we  are  asked  to  infer  that  this  acceptance,  thus  destitute  of  a  date,  was 
in  fact  made  at  a  later  period  than  that  contemplated  in  the  28th  section  of  the 
Act,  (which  was  the  14th  April,  1834,  at  the  latest),  because  it  was  recorded  in 
the  office  of  the  Parish  Judge  on  the  22d  April,  1834.  But  this  inference  appears 
to  us  unreasonable,  and  justified  neither  by  the  terms  of  the  statute  nor  by  the 
subsequent  acts  of  the  railroad  company  and  of  these  defendants. 

By  the  terms  of  the  statute,  the  deckiration  of  acceptance  is  one  thing,  and  the 
recording  of  that  declaration  is  another.  The  declaration  is  to  be  made  within 
a  limited  time ;  the  recording  of  that  declaration  is  not  limited  as  to  time. 
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The  sabseqnent  actBof  the  parties  are,  Ist,  the  iasaing  by  the  railroad  company 
of  their  bonds,  under  the  Act  of  1834,  p.  116,  in  the  form  prescribed  by  section 
5th  thereof,  dated  1st  Febraary,  1836,  and  payable  875,000  eight  years  after  date, 
$75,000  fifteen  years  after  date,  and  8100,000  twenty  years  after  date ;  2d,  the 
ezecation  by  the  defendants,  on  the  5th  December,  1837,  of  the  mortgage  upon 
which  they  are  now  sned  in  payment  of  their  assumption  of  the  subscription  of 
David  T/umas  to  the  increased  capital  stock  of  the  company,  under  the  Act  of 
1834.  To  this  act  of  mortgage  were  parties,  of  the  one  part,  the  defendants ;  and 
of  the  other  part,  the  president  of  the  railroad  company ;  who  declared  "  that  said 
oompftoy  was  incorporated  and  its  privileges  and  obligations  generally  defined,  by 
two  Acts  of  the  L^islature  of  the  State  of  Louisiana,  the  one  approved  on  the 
7th  February,  1833,  and  the  other  (the  statute  referred  to  in  the  exception) 
apjnrwed  the  lOth  March,  1834." 

Hie  binding  efibct  of  this  Act  of  1834,  has  however  been  settled  by  the  judg- 
ment of  the  Seventh  District  Court  in  the  suit  of  the  New  Orleans  Gas  Light  and 
Banking  Company  v.  BytheU  Haynes,  liquidator,  given  in  evidence  by  plaintiff. 
By  that  judgment,  the  validity  of  the  bonds  issued  by  the  railroad  company  under 
tiK  Act  of  1834,  was  recognized,  and  the  liquidator  (plaintiff  herein)  was  ordered 
to  institute  suits  against  the  several  mortgage  stockholders  for  a  pro  rata  contribu- 
tion to  the  payment  of  said  bonds.  The  defendants,  as  corporators,  are  bound  by 
that  decree. 

The  second  exception  is  the  prescription  of  ten  years.  This  exception  was  erro- 
neously sustained  by  the  District  Court 

The  obligation  of  defendants  which  is  sued  upon,  was  intended  by  its  terms,  to 
secaie  the  payment  of  any  loans  of  money  efiected  by  the  railroad  company  by 
the  negotiation  of  bonds  under  the  4th  and  5th  sections  of  the  amendatory  char- 
ter of  1834,  above  mentioned.  The  object  of  the  present  suit  is  to  provide  for 
the  payment  of  such  bonds,  held  by  the  New  Orleans  Gas  Light  Company.  The 
fitst  series  of  those  bonds,  as.  mentioned  above,  fell  due  on  the  1st  February,  1844 ; 
the  second  series  on  the  1st  February,  1851 ;  the  third  series  on  the  1st  February, 
1856.  The  present  suit  was  filed  and  service  of  petition  accepted  on  the  4th 
Janaary,  1854,  less  than  ten  years  after  the  maturity  of  the  first  series  of  bonds. 
It  is  therefore  unnecessary  to  consider  the  question  of  the  suspension  of  prescrip- 
tion, which  has  been  argued  at  much  length  by  the  counsel  of  defendants. 

The  judgment  of  the  District  Court  is  reversed ;  the  exceptions  filed  by  defend- 
ants are  overruled ;  and  the  cause  remanded  to  be  proceeded  in  according  to  law ; 
defendants  and  appellees  to  pay  costs  of  appeal.' 

Merrick,  C.  J.,  recused  himself  in  this  case,  having  been  of  counsel. 
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John  Lewis  v.  Duncan  N.  Hennen  et  al. 

Ibe  neglect  of  tbe  Clerk,  to  issae  or  tho  Slieriff  to  serve  the  citatioa  of  appeal,  is  not  an  irregularity 
Impatablo  to  the  appeUant,  who,  in  such  case,  wiU  be  allowed  farther  time  to  cite  the  appellee. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
FT.  S.  Upton,  for  plaintifif  and  appellant.     FT.  J>.  Hennen,  for  appellee. 
Merrick,  C.  J.    In  this  case  there  is  a  motion  to  dismiss  the  appeal.    We 
think  this  a  proper  case  for  the  application  of  section  19  of  the  Act  of  1839. 
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I'^B  The  appeal  was  r^alarly  taken  and  the  bond  was  given  in  dae  form.    The  first 

citation  of  appeal  was  returned  not  served,  on  account  of  the  absence  of  D.  H. 
Hennen  from  the  city.  The  second  citation,  which  was  addressed  to  Egerton,  ap- 
pears to  have  been  served  upon  the  defendant  Hennen,  It  is  true  that  the  petition 
of  appeal  docs  not  contain  an  express  prayer  for  a  citation,  but  the  clerk  under- 
took to  issue  and  did  i^ue  one,  and  the  appelant  is  not  responsible  for  the  iir^u- 
lar  manner  in  which  the  Cierk  and  Sheriff  have  performed  their  respective  duties. 
In  the  language  of  the  statute,  it  does  "■  not  appear  that  such  defect,  error  or  ir- 
regularity is  imputed  to  the  appellant." 

It  is  no  objection  to  the  service  of  a  new  citation  that  more  than  twdve  moDihs 
have  dapsed  since  the  judgment  of  the  lower  court  was  rendered.  The  order  of 
appeal  was  obtained,  the  appeal  bohd  was  given,  and  the  transcript  was  filed,  all 
in  due  time.  The  rest  is  cured  by  the  statute  passed  since  the  decision  in  the  caae 
of  Barremore  v.  Bradford,  10  L.  R.  150  was  rendered. 

It  is,  therefore,  ordered,  that  this  cause  be  continued  until  the  first  Monday  of 
May  next,  in  order  that  the  appellees  be  cited  to  answer  the  appeal  taken  in  this 
case. 


Same  Case  Continued. 

BucHAKAN,  J.  By  our  judgment,  rendered  on  the  first  motion  to  dismiss  tfa» 
appeal,  it  was  ordered  that  the  cause  be  continued  until  the  first  Monday  of  May 
instant,  in  order  that  the  appellees  be  cited  to  answer  the  appeal. 

No  citation  appears  to  have  been  issued,  or  returned,  under  this  order.      • 

Appeal  dismissed,  with  costs. 


Harrison  k  Co.  v.  W.  W.  Mitchell  et  als. 

• 

"When  directly  after  a  seizure  under  execution  of  property  not  liable  to  bo  seised,  the  pblntiffin  tl» 
Mizure  disavows  the  act  of  the  officer,  no  action  will  lie  against  him  ft>r  damages ;  but  when  do 
disapprobation  of  the  conduct  of  the  oflBcer  is  manifested,  and  the  plainUffpormita  the  property  wised 
to  remain  under  a^ure  for  his  benefit,  he  is  to  bo  considered  a  co-trespasser  with  the  officer  by  vtwo 
the  illegal  seizure  was  made. 

The  implements  by  which  the  business  oi  a  commercial  ftrm  is  carried  on  are  not  legally  sniped  l» 
seizure. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin^J. 
J.  A.  Rozier,  for  phtintijOT.     T.  4*  A.  McDonald,  for  defendants  and  appel- 
lants. 

Cole,  J.  Howard  if  Hall  obtained  a  judgment  against  Mr.  and  Mr$.  W.  H. 
Harrison  for  925  75 ;  an  execution  issued  and  the  deputy  constable  /.  T.  Hur^ 
seized  a  desk  and  iron  safe  as  the  property  of  said  W,  H  Harrison  to  satisfy  the 
judgment 

They  were  not  sold,  but  are  now  in  the  constable's  warehouse. 

Moses  B.  Hairison,  a  brother  of  W.  H.  Harrison,  institutes  this  suit  and  daims 
two  hundred  dollars,  the  value  of  the  safe  and  desk,  and  one  thousand  dollars  dam- 
ages for  injury  done  to  his  credit  and  the  inconvenience  he  was  subjected  to  in 
being  deprived  of  their  use  and  being  obliged  to  purchase  others. 
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Defendaot  aUeges  tiiat  Moses  B,  Harrison  is  a  fictitions  peraonage  created  for 
tlie  purposes  of  this  action.  The  cause  was  tried  before  a  jary,  who  rendered  a  MiranuL 
verdict  for  $365  insolido  against  the  defendants,  and  they  have  appealed  from  the 
judgment  thereon.  The  Judge  of  the  lower  court  overruled  the  application  for  a 
new  trial,  becaose  he  thought  the  defendants  should  be  left  to  their  legal  remedy 
of  appeal,  but  he  states  that  he  disapproved  of  the  verdict  of  the  jury  and  thought 
there  was  sufficient  evidence  to  show  simulation  and  collusion  between'  the  two 
Harrisom,  and  that  the  office  furniture  was  liable  for  the  debt,  because  W,  H, 
Harrison  was,  as  the  court  believed,  no  loi^r  in  business. 

A  question  has  been  raised  as  to  the  right  of  plaintiff  to  hold  Howard  if  Hall 
responsible  for  the  acts  of  the  constable.  We  are  of  opinion  that  if  Howard  tf 
Ball,  directly  after  the  seizure,  had  disavowed  the  act  of  the  officer,  then  no  action 
oodd  lie  against  them  in  the  event  the  constable  had  committed  any  illegal  act,  for 
they  had  the  right  to  presume  that  the  constable  would  have  done  his  duty  and 
have  only  executed  they?./o.  on  property  designated  by  law ;  but  as  they  did  not 
by  their  actions  manifest  any  disapprobation  of  the  conduct  of  the  constable,  and 
as  they  permitted  him  to  hold  the  furniture  for  their  benefit,  they  must  be  con- 
sidered to  have  endorsed  the  action  of  the  officer  and  to  have  thus  rendered  them- 
selves co-trespassers  with  him  in  the  event  the  action  of  the  constable  is  decided  to 
have  been  illegal. 

We  think,  the  evidence  establishes  the  existence  of  plaintiff;  we  are  satisfied, 
however,  that  the  sale  of  the  safe  and  other  office  furniture  to  plaintiff  is  simulated 
and  that  it  is  the  property  of  W,  H.  Harrison  and  Carter  Harrison,  constituting 
thpfirm  of  Harrison  if  Brother,  now  in  liquidation,  and  that  the  sale  was  made  to 
protect  them  against  a  supposed  liability  for  the  debts  of  W,  H.  Harrison  ;  they 
were  not,  however,  legally  subject  to  seizure,  if  they  were  the  implements  by  which 
the  firm  carried  on  its  business. 

An  examination  of  the  record  renders  the  simulation  transparent  Howard  if 
BaQ  obtained  their  judgment  on  the  last  day  of  February,  1856 ;  the  citation  had 
been  served  the  24th  January  previous  ;  notice  of  judgment  was  given  March  1st, 
1856,  and  the  seizure  was  made  on  the  8th  of  the  same  month. 

The  furniture  was  in  the  office  No.  37,  Natchez  street,  where  plaintiff  pretends 
to  carry  on  business,  and  on  the  27th  February,  1856,  two  days  before  the  rendi- 
tioQ  of  the  judgment,  Harrison  if  Brother,  by  authentic  act  before  A,  Abat,  Notary, 
sdl  to  pkuntiff,  their  brother,  for  9229  cash,  all  the  furniture  in  said  office,  and 
delivery  was  acknowledged  since  the  1st  November,  1855. 

Hurst,  a  witness,  testifies,  that  at  the  moment  of  seizure  of  the  safe  and  desk, 
W.  H.  Harrison  told  him,  that  they  did  not  belong  to  him,  as  he  had  made  a  sale 
of  them  to  his  brother,  "  in  consequence  of  having  been  greatly  troubled  by  his 
credttofs." 

It  also  appears  that  phiintiff  carried  on  business  under  the  name  and  style  of 
Harrison  if  Co.,  although  he  pretends  to  have  been  the  sole  partner ;  and  /.  S, 
Barton  testifies,  that "  W,  H.  Harrison  appeared  ostensibly  to  be  a  member  of  the 
firm,  and  was  so  looked  upon  in  the  community,"  and  Samuel  Henderson  declares, 
that  he  always  presumed  that "  W,  H  Harrison  ^  Brother  was  the  same  as  Har- 
rison ^  Co,,  as  W.  H  Harrison  spoke  to  me  in  the  same  way  whenever  I  went 
there,  as  he  used  to  do  when  it  was  Harrison  if  Brother  ;  Chapman  swears,  that 
'^  he  has  seen  IF.  H,  Harrison  at  No.  37  Natchez  street,  conducting  business 
there.  The  only  man  he  knew  there  was  W,  H,  Harrison  ;  "  /.  S,  Brown  testifies, 
that  on  the  12th  July,  1856,  W.  H,  Harrison  asked  him  to  loan  him  S50  00 ; 
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witness  asked  him  to  whose  order  he  should  draw  the  dieck ;  he  replied  to  the 
order  of  Harrison  ff  Co. 

If  plaintiff,  ander  the  style  of  Harrison  ^  Co,  constituted  a  different  firm  from 
W.  H.  Harrison  if  Brother ,  it  would  have  been  easy  to  have  establidied  it ;  bat 
plaintiff  has  failed  to  show  it  by  satisfactory  evidence.  We  think,  that  the  old 
firm  of  W,  H.  Harrison  4*  Brother  never  ceased  to  exist,  but  only  changed  its 
name,  that  the  furniture  seized  belongs  to  it,  and  that  plaintiff  has  no  interest  in 
the  property,  and  therefore,  cannot  stand  in  judgment  in  this  suit 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  of  the  jury  and 
the  judgment  of  the  court  be  avoided  and  reversed,  and  that  the  petition  and 
demand  of  plaintiff  be  dismissed,  and  that  plaintiff  pay  the  costs  of  both  eourts. 


Philip  Huff  v.  Sarah  A.  Freeman  etal. 

In  a  suit  to  render  a  married  woman  personally  liable  on  a  note  signed  by  her,  with  her  husband,  €■ 
the  ground  that  the  consideration  inured  to  hor  80})era(e  benefit,  the  plaintiflT  has  a  right  to  propoood 
interrogatories  to  the  wife  on  that  pohit,  although  the  amount  of  property  coming  to  her  chUdren  ulti- 
mately may  be  affected  by  her  indebtedness  or  discharge. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Railiff,  J. 
/.  0.  Fuqua,  D,  C.  Hardee  and  John  McVea^  for  plaintiff  and  appdlaot 
/.  H.  Muse  and  Bowman  ^  Ddee,  for  defendants. 

Spofford,  J.  The  plaintiff  has  brought  a  two-fold  action ;  first  for  a  personsl 
judgment  against  Sarah  A.  Freeman^  Z.  Freeman  and  Af.  G,  Gaulden,  upon  cer- 
tain promissory  notes ;  and,  secondly,  to  annul  a  judgment  and  partition,  and  thus 
subject  certain  property  claimed  by  the  three  defendants,  chilc&en  of  Mrs.  Fne- 
man  to  the  payment  of  the  debt 

The  last  branch  of  the  case  has  been  suspended  by  agreement,  and  is  as  it  were^ 
another  and  an  independent  action. 

The  only  suit  now  on  trial  is  as  to  the  personal  liability  of  Mrs.  Sarah  A.  Frte- 
man  upon  a  note  which  she  admits  she  signed. 

The  plaintiff  avers  that  the  consideration  thereof  enured  to  her  separate  benefit, 
and  that  she,  though  a  married  woman  at  the  time,  is,  therefore,  liable. 

She  specially  denies  that  the  consideration  did  enure  to  her  benefit,  and  on  tiiat 
issue  she  had  a  verdict  and  judgment  in  her  &vor. 

From  this  particular  decree  the  plaintiff  has  appealed,  and  he  contends  that  be 
is  entitled  to  a  personal  judgment  against  Mrs.  Freemany  which  he  was  prevented 
from  getting,  by  the  refusal  of  the  District  Judge  to  allow  him  to  interrogate  her 
on  that  point  alone. 

We  think  the  court  erred.  She  was  not  called  as  a  witness  for  or  against  her 
children,  and  the  Article  2260  of  the  Civil  Code,  and  the  cases  cited  by  appdlee^ 
do  not  apply.  She  is  interrogated  as  a  party,  and  solely  for  the  pnrpoee  of  fixing 
a  personal  liability  upon  herself;  it  is  quite  well  settled  that  the  answers  of  a  party 
to  interrogatories  bind  him  alone,  and  do  not  affect  the  rights  of  his  co-defaidaat& 
As  to  herself  J  Mrs.  Freeman's  answers  would  be  competent  even  upon  this  branch 
of  the  case  in  which  her  children  are  interested,  to  wit  the  validity  of  the  judgment 
And  partition ;  but  she  is  not  interrogated  as  to  that  part  of  the  case ;  she  is  only 
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asked  as  to  the  consideration  of  a  note  she  admits  she  signed,  and  the  only  direct         Hu*r 
efiect  of  her  answer  would  be  to  release  or  bind  herself.    That  the  amount  of  pro-       Fsaoux. 
perfy  coming  to  her  children  may  ultimately  he  affected  by  her  indebtedness' or 
discharge,  cannot  deprive  her  creditors  of  the  right  to  probe  her  conscience ;  other- 
wise no  person  who  has  ascendants  or  descendants  could  be  interrogated  on  facts 
and  articles  to  fix  a  pecuniary  liability  upon  him. 

The  case  of  Rachel  v.  Rachel,  5  An.  500,  recognises  the  right  of  a  plaintiff*,  who 
has  made  a  mother  and  her  son  co-defendants  in  a  snit  to  set  aside  a  disguised  do- 
natioo,  to  pet  interrogatories  to  the  mother  upon  the  whole  case  with  the  qualifi- 
cation that  her  answers  can  only  affect  herself. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court  be  avoided  and 
reversed ;  and  it  is  further  ordered  that  the  cause  be  remanded  to  procure  the  an- 
swera  of  Mrs,  Freeman  to  the  interrogatories  propounded  to  her  by  the  plaintiff, 
and  to  be  otherwise  proceeded  in  according  to  law,  the  costs  of  this  appeal  to  be 
borne  by  the  defendants  and  appellees. 

MsRBicK,  C.  J.,  recused  himself,  having  been  of  counsel. 


SirccEssioN  OF  Charles  THOMPaoN. 
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The  attoraey  for  absent  heirs  has  a  right  to  claim  for  the  benefit  of  the  heirs  the  twenty  per  cent,  interest 
IS  a  penalty  incurred  by  the  curator  for  the  improper  withdrawal  of  the  ftods  of  the  estate  IVom  the 
Bank.      * 

APPEAL  firom  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
IF.  0.  Denegre,  for  plaintiff'  in  rule.    T.  Hunten,  for  defendant  and  appellant. 

Merrick.  C.  J.  The  duties  of  the  attorney  for  absent  heirs  do  not  entirely 
cease  on  the  rendition  of  the  account,  and  we  know  no  good  reason  why  he  may 
not  daim  for  the  benefit  of  the  heirs  which  he  represents,  the  twenty  per  cent  inte- 
rest ;  incured  by  the  improper  withdrawal  of  the  fiinds  of  the  estate  from  the  bank 
where  deposited  at  the  time  of  the  judgment  homologating  the  account  C.  C. 
1193. 

But  he  cannot  recover  the  penalty  or  damages  (for  not  making  the  deposit) 
whidi  accrued  prior  to  the  rendition  of  the  account  and  judgment  thereon.  The 
judgment  is  erroneous  to  this  extent    See  case  of  Succession  of  Mann,  4  An.  28. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  it  is  now  ordered,  adjudged  and  decreed,  that 
said  curator  of  /.  B.  Ritchie  do  pay  for  the  use  of  said  succession  twenty  per  cent 
interest  per  annum  on  the  sum  of  two  thousand  two  hundred  and  seventy-seven 
dollars  and  eighty-seven  cents,  from  the  sixth  day  of  November,  A.  D.  1857,  until 
he  shall  pay  said  principal  sum  and  interest  into  the  State  treasury,  according  to 
the  decree  of  the  said  Second  District  Court  of  said  sixth  day  of  November,  1857, 
and  it  is  further  ordered  that  said  succession  pay  the  costs  of  this  appeal. 
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Jules  Levois  v,  H.  C.  Thibodaux,  Tutrix. 

The  surety  on  an  appeal  bond  cannot  be  made  liable  where  tbe  SheriflT's  retom  to  the  writ  of  jE.  fa. 
does  not  show  that  a  demand  was  made  on  both  plaintiff  and  defendant  to  point  out  propeitjr,  the  par- 
ties being  present  or  represented  in  the  parish. 

APPEAL  from  the  District  Court  of  the  Parish  of  Terrebonne,  JRoman,  J. 
Beatty  4*  Bxtsk^  for  plaintiff.    jR.  D.  Jordan  and  E,  W,  Blake,  for  defeadaat 
and  appellant. 

Merrick,  C.  J.  This  is  a  suit  to  make  the  defendants,  as  the  representatives  of 
Henry  C.  ThibodauXf  deceased,  liable  as  sureties  upon  an  appeal  bond  signed  by 
him  as  surety  for  E.  D.  Burguires, 

It  is  only  necessary  to  consider  one  of  the  grounds  of  defence  to  the  action.  It 
is  objected  by  the  defendant  that  the  Sheriff's  return  does  not  show  that  a  demand 
was  made  of  the  parties  as  required  by  Articles  596,  726  and  727  of  the  Code  of 
Practice,  and  the  sec.  20  of  the  Act  of  1839,  p.  170.  Two  writs  of  fieri  facias  lasaed 
on  the  judgment  affirmed  by  this  court.  To  the  first,  the  Sheriff  returned  that  he 
was  unable  to  find  any  property  of  the  defendant  after  dilligent  search  and  inqui- 
ry :  To  the  second  he  returned  that  he  made  demand  of  the  defendant  and  was  by 
him  answered  that  he  had  no  property  wherewith  to  satisfy  this  writ  and  being 
unable  after  diligent  search  and  inquiry  to  find  any  property  belonging  to  the  de- 
fendant, that  he  returned  the  writ.  • 

The  return  spoken  of  in  Article  596,  C.  P.  and  in  the  Act  of  1839,  sec.  20,  is 
the  legal  return  of  the  execution  contemplated  by  Articles  726, 727,  C.  P.  It  is  not 
sufficient  where  the  parties  are  present  or  represented  in  the  parish,  to  call  upon 
one  of  them  to  point  out  property ;  the  demand  must  be  made  upon  both,  if  prac- 
ticable. This  was  held  in  the  case  of  Gayoso  v.  Hickeyt  4  L.  B.  301,  and  has 
since  been  confirmed  and  approved  in  the  cases  of  Conway  y.  Jones,  17  L.  B.  416, 
and  Lynch  v.  Burr,  10  Rob.  138 ;  and  Alley  v.  HateUurm,  1  An.  123.  We  art 
not  aware  of  any  decisions  overruling  these  cases.  The  returns  of  the  sheriff  are 
therefore  insufficient  in  not  showing  that  the  sheriff  applied  to  the  judgment  credi- 
tor, his  agent  or  counsel,  to  point  out  property.    10  Bob.  138. 

In  the  case  of  Gtuiy  v.  Andrews,  8  An.  141,  the  want  of  a  demand  on  the  de- 
fendant in  execution  was  excused  on  account  of  the  removal  of  the  defendant  from 
the  parish. 

It  is,  therefore,  ordered  adjudged,  and  decreed  by  the  court,  that  the  judgment  of 
lower  court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  of  the 
defendant  as  in  case  of  nonsuit,  the  plaintiff  and  appellee  paying  the  costs  of  both 
courts. 

Spofford,  J.,  took  no  part  in  this  case. 
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SrccEssioN   or   Duncan   and    Mary    A.  Shaw,   deceased — ^Daniel  N. 

Shaw,  appellant.  "w^ 

Bm  judge  alone,  or  other  aothority  exercising  his  fVinctlons,  at  the  domicil  of  the  minor,  has  the  rfght 

to  make  the  appobitinent  o(  totor  or  goardJan. 
And  it  ta  the  tutor  or  guardian  of  the  domicil  alone  who  can,  in  virtae  of  the  personal  statute,  under 

which  he  is  appointed,  act  as  such  in  other  ooonlries. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
Wkittaker  ff  FeUows,  for  D,  N.  Shaw^  appellant    Hunt  if  Denegre,  attor- 
neys for  Shelby  Seymour j  appellee. 

Mkrbick,  C.  J.  Duncan  and  Mary  A.  Shaw  had  their  domicil  in  New 
Orleans.  They  left  the  city  daring  the  prevalence  of  the  yellow  fever  in 
1853,  and  retired  to  the  city  of  Baton  Rouge.  They  both  died  in  the  latter  part 
of  October  of  that  year  at  Baton  Rouge,  leaving  an  infant  daughter,  four  months 
of  age.  Shelby  Seymour  having  received  the  infant  minor  into  his  family,  was, 
with  the  advice  of  a  family  meeting  and  in  the  absence  of  all  relations,  appointed 
her  tutor  by  the  Judge  of  the  Second  District  .Court  of  this  city,  he  having  juris- 
diction over  the  domicil  of  the  minor.  On  the  3d  day  of  October,  1855,  Danid 
M,  Shaw,  the  only  brother  of  the  deceased  Duncan  ShaWy  caused  himself  to  be 
appointed  guardian  to  said  minor  by  the  courts  of  the  county  of  Bladon,  in  the 
State  of  North  Carolina,  where  he  qualified  and  gave  bond  in  the  sum  of  930,000, 
the  minor,  her  property,  and  her  domicil,  ail  the  while  remaining  in  Louisiana, 

On  the  16th  day  of  April,  1856,  Daniel  M,  Shaw  filed  his  petition  in  said  Se- 
cond District  Court,  wherein  he  stated  that  he  had  arrived  in  the  city  for  the  pur- 
pose of  taking  charge  of  the  said  minor,  and  alleged  that  Seymour  could  not  be 
legally  appointed  tutor,  becailse  he  was  not  related  to  the  minor ;  because  he  was 
a  creditor  of  the  succession,  and  because  there  was  a  partnership  between  Shaw 
(f  Seymour  unsettled  at  the  time  of  the  death  of  the  former. 

Petitioner  prayed  to  be  recognized  as  guardian  of  said  Mary  Ellen  Shaw,  the 
minor,  that  she  might  be  placed  in  his  custody  for  the  purpose  of  receiving  her 
property  among  his  family,  etc.,  and  that  it  de  decreed  that  said  Shelby  Seymour 
is  no  longer  tutor,  but  that  said  Mary  Ellen  Shaw  is  properly  under  the  guardian- 
ship of  petitioner. 

The  defendant,  after  answering,  excepted  to  the  petition  on  the  ground  that  the 
plabtiff  was  absolutely  without  any  right  of  action,  and  if  any  existed,  it  could 
only  be  exercised  by  the  under-tutor. 
The  exceptions  were  sustained  and  plaintiff  appealed. 

It  is  hardly  necessary,  in  this  stage  of  our  jurisprudence,  to  show  that  it  is  only 
the  judge,  or  oUier  authority  exercising  his  functions  at  the  domicil  of  the  minor, 
who  has  the  right  to  make  the  appointment  of  the  tutor  or  guardian,  and  that  it 
is  only  the  tutor  or  guairdian  of  the  domicil  who  can,  in  virtue  of  the  personal 
statute  under  which  he  is  appointed,  act  as  such  in  other  countries. 

With  sdl  the  respect  which  we  entertain  for  'the  acts  of  the  authorities  in  our 
aster  States,  we  can  never  admit  the  least  validity  in  the  appointment  of  a  guar- 
dian by  the  courts  of  another  State  to  a  minor  whoee  domicil  is  here.  As  a  con- 
aeqoence,  in  virtue  of  such  foreign  appointment,  such  supposed  guardian  cannot 
stand  in  judgment  nor  exercise  any  rights  in  our  courts  in  reference  to  the  minor, 
34 
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Spcmww  or    which  any  other  stranger  could  not  exercise.    C.  C.  289  ;  C.  P.  944, 945  ;  Brovm 
V.  McNeil,  8  An.  30 ;  Succession  of  Bnmson,  11  An.  24 ;  C.  P.  1015, 1016.    He 
certainly  cannot,  in  this  form,  deprive  the  legally  appointed  tator  of  his  office  and 
his  power  over  the  person  and  property  of  the  minor. 
The  judgment  of  the  lower  court  cannot,  therefore,  be  disturbed. 
Judgment  affirmed. 


The  State  v,  Fiunk  Brown  et  al. 

Hie  surety  upoo  an  appearance  bond  in  a  criminal  caae  is  not  entitled  to  citation  or  service  of  a  rale 

before  the  bond  can  be  forfeited. 
The  Judgment  of  forfeiture  may  lie  set  aside  upon  the  i4>pearance,  trial  and  acquittal,  or  upon  tbe 

appearance,  trial,  conviction  and  punishment  of  the  accused,  at  any  time  during  the  same  term  of  the 

court  for  all  the  parishes,  except  the  parish  of  Orleans,  and  for  the  parish  of  Orleans  at  any  time 

within  ten  Judicial  days  after  the  notice  of  the  Judgment  to  the  parties. 

APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  Burthe,  J. 
W.  T,  Scott,  District  Attorney  for  the  State.    C.  Rosdius  and  Jlfnd 
Philips,  for  appellant. 

Spofford,  J.  The  defendants,  appellants  from  a  judgment  of  forfeiture  upon 
an  appearance  bond  in  a  criminal  case,  have  assigned  two  errors  in  the  proceed- 
ings below. 

I.  They  contend  that  the  surety  was  entitled  to  a  personal  notice,  citation,  or 
servioe  of  a  rule,  before  the  bond  could  be  forfeited  as  to  him.  The  prooeedingB 
are  statutory,  and  the  remedy  is  most  summary.  The  law  declares  that  "  it  shaS 
be  the  duty  of  the  Attorney  General  and  the  several  District  Attorneys,  in  thdr 
respective  districts,  on  the  second  or  any  other  day  thereafter,  of  each  regular 
jury  term  of  the  District  Court,  leave  of  the  court  being  first  had  and  obtaiDed, 
which  leave  shall  always  be  presumed,  to  call  any  or  all  persons  who  may  have 
entered  into  any  bond,  recognizance  or  obligation  whatsoever,  for  their  appearance 
or  attendance  at  court,  and  also  to  call  on  the  securities  to  produce  tnstanier,  in 
open  court,  the  person  of  such  defendant  or  party  accused ;  and  upon  failure  to 
comply  therewith,  on  motion  of  the  attorney  representing  the  State,  the  court 
shall,  forthwith,  enter  up  judgment  against  principal  and  securities  in  solido  for 
the  full  amount  of  the  bond,  recognizance,  or  obligation. 

The  judgment  so  rendered  may,  at  any  time  during  the  same  term  of  the  court 
for  all  the  parishes  of  the  State,  except  the  parish  of  Orleans,  and  for  the  paiish 
of  Orleans  at  any  time  within  ten  judicial  days  after  notice  of  judgment  to  the 
parties,  be  set  aside  upon  the  appearance,  trial  and  acquittal,  or  upon  the  appear- 
ance, trial,  conviction  and  punishment  of  the  defendant  or  party  accused."  Rev. 
Stat.  pp.  169, 170,  sec.  59. 

The  practice  is  to  call  the  accused  at  the  court-house  door,  and  upon  his  failure 
to  answer,  to  call,  in  like  manner,  upon  the  security  or  securities  to  produce  bis 
body.  We  think  this  is  all  the  preliminary  notice  required  by  the  statute,  which 
is  modelled  after  the  English  practice  in  such  matters.  When  the  surety  mgns 
the  bond,  he  is  presumed  to  take  the  prisoner  into  his  friendly  custody,  and  to  un- 
dertake to  produce  him  at  the  time  and  place  designated  by  law,  of  which  be  is 
bound  to  take  notice. 
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n.  It  TB  assigned  as  error  also  that  the  district  jadge  refused  to  set  aside  the  ^^™ 
jndgmeot  of  forfeitare  at  a  subseqaent  term  of  the  court  when  the  prisoner  was  Bsoinr. 
urested  anew,  or  appeared  to  stand  his  trial.         • 

The  district  judge  did  not  err.  The  proceedings  took  place  in  the  parish  of 
JefiersoD,  and  the  judgment  nisi  could  only  be  set  aside  at  the  same  term  of  the 
tourt.  This  was  not  a  rule,  as  in  HamiU's  case,  6  An.  260,  to  show  cause  why 
satisfiiction  of  the  judgment  should  not  be  entered  because  the  prisoner  had  been 
tried,  amvittedj  sentenced  and  punished  by  a  submission  to  the  sentence ;  but  the  on- 
ly allegation  was  that  he  had  been  surrendered  and  was  within  reach  of  the  law. 

He  had  been  merely  arrested  or  surrendered  anew,  at  a  term  subsequent  to  the 
term  when  the  judgment  of  forfeiture  was  rendered. 

Sach  a  surrender  merely  was  insufficient  to  justify  the  court  in  entering  satis- 
faction of  the  judgment  of  forfeiture. 

Judgment  affirmed.  .  . 


The  State  ».  Julius  Schmidt.  ~\z  serf 

When  liter  the  forfeitare  of  an  appearance  bond  and  an  appeal  from  tha  Jud^mont  of  forfeitare,  it       }^   2871 
appeared  by  a  sapplemental  record  that  the  accused  hod  been  tried,  convicted  and  sentenced  under  ^' 

Um  charge  for  which  he  gave  the  bond  to  appear-^fCiii ;  that  the  appellate  court  waa  without  origi- 
nal jorodKUon  to  try  the  question  whether  satisCEtction  of  the  bond  should  bo  oatorod  on  account 
of  such  new  fkcts. 

A  mere  lorrender,  or  a  new  arrest  of  the  prisoner  at  a  time  subsequent  to  that  when  the  bond  was 
ibciieited,  does  not  satisfy  the  Judgment. 

APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  Burthe,  J. 
W.  T,  Scotty  District  Attorney  for  the  State.     C.  Roselius  and  Alfred 
Pkilipsj  for  appellant 

Spofford,  J.  This  case  differs  from  that  of  the  StcUe  v.  Frank  Brown  et  ai, 
JQst  decided,  in  one  particular. 

A  sapplemental  record  has  been  filed  by  consent,  which  shows  that,  since  the 
appeal  was  filed,  the  defendant,  Julius  Schmidt,  has  been  tried,  convicted  and  sen- 
tenced under  the  charge  for  which  he  gave  bond  to  appear.  It  is  not  proved  by 
the  record  that  he  has  complied  with  the  sentence. 

Whether  he  has  or  not,  this  court  is  without  original  jurisdiction  to  try  the 
question  whether  satisfaction  of  the  bond  should  be  entered  on  account  of  these 
new  facts. 

The  only  question  is  :  "  Was  the  judgment  appealed  from  right  upon  the  facts 
in  evidence  at  the  time  of  its  rendition  ?  For  the  reasons  already  given  in  the 
case  of  Brown,  we  think  it  was. 

A  mere  surrender ,  or  a  new  arrest  of  the  prisoner,  at  a  term  subsequent  to  that 
vfaen  the  bond  was  forfeited,  does  not  satisfy  the  judgment 

Judgment  affirmed. 
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CiTT  OP  New  Orleans  t>.  Cordeviolle  &  Lacroix. 

The  principle  laid  down  in  the  case  of  Municipaliijf  Xo.  I  v.  Wheder  d  Blake,  10  An.  746,  that  ano 
pott  facto  law,  which  has  no  relation  to  crimes  and  penalties,  and  does  not  impair  the  obUgatlODS  of 
contracts  nor  tend  to  divest  vested  right?,  is  not  tmconstitutional,  reaffirmed 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Priu,  J. 
Hunt  <lt  Denegre  and  Parker  <k  Denis,  for  plaintiff.    CoUem  &  WoddridgCf 
for  defendants  and  appellants. 

Cole,  J.  This  suit  is  to  recover  of  defendants  9120  for  taxes  on  the  capital 
employed  in  trade  by  them  for  the  year  1848,  imposed  under  an  ordinance  of  Mu- 
nicipality No.  1,  approved  March  19, 1850. 

This  case  is  identical  with  that  of  Municipality  No.  1  v.  Wheeler  if  Blake,  re- 
ported in  10  An.  p.  745. 

The  constitutionality  and  legality  of  the  law  and  ordinance  imposing  the  tai, 
were  fully  discussed  and  determined  in  that  case. 

We  cannot  notice  the  other  matters  of  defence  urged  by  the  appellants,  as  tlie 
amount  in  dispute  is  less  than  three  hundred  dollars. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed 
with  costs. 

Buchanan,  J.,  took  no  part  in  this  decision. 


Converse,  Kennetp  &  Co.  r.  Steamer  Sydonia  et  al. 

Where  the  Sheriff  had  made  a  second  adjadication  of  property,  the  first  purchaser  having  fUled  toe 
ply  with  the  terms  of  the  sale — Hdd:  That  the  first  purchaser  could  not  take  a  rule  on  the  a 
purchaser  to  show  cause  why  the  second  wiUndication  should  not  be  set  aside ;  he  oould  only  proceed 
by  petition  and  citation. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Clark  4*  Bayne,  for  appellants.     C.  A.  Taylor  and  Budd  tf  Lambert,  for 
appellees. 

Cole,  J.  Certain  property  was  seized  to  satisfy  an  execution  in  this  case;  it 
did  not  bring  on  the  day  of  sale  two-thirds  of  its  appraisement,  and  was  re^ulver- 
tised  for  sale  on  twelve  months  bond.  At  the  second  ofiering  L.  U,  Gaiennie,  for 
account  of  /.  /.  Burros,  became  the  purchaser  ;  but  failing  to  give  the  name  of 
the  surety  on  the  bond,  the  Sheriff,  in  a  few  moments,  re^flfered  the  property, 
whereupon  William  Harris  and  Hugh  Murphy  became  the  purchasers  for  a  less 
price  than  that  bid  by  Gaiennie,  The  first  purchaser  and  Z.  Angomar,  one  of  fin 
defendants  in  execution,  have  taken  tl^is  rule  on  Sheriff  Beil  and  the  second  pa^ 
chasers,  to  show  cause  why  the  second  adjudication  on  the  twelve  months  hood 
should  not  be  annulled,  and  a  deed  made  to  the  first  purchaser  in  accordance  with 
the  terms  of  the  first  abjudication. 

I.  The  lower  court  properly  sustained  the  exception  of  the  second  porchaaeRito 
being  brought  into  court  by  rule  to  contest  their  title.  As  the  object  of  the  rule 
was  to  divest  them  of  real  property,  appellants  ought  to  have  proceeded  by  pe- 
tition and  citation. 
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2.  Tlie  evideooe  does  not  establish  that  the  first  purchaser  offered  the  proper 
manty  to  the  Sheriff.  Art  689  0.  P.  declares :  "  If  the  person  to  whom  the  Skr  sn>o»u. 
property  has  been  adjudged,  shall  refuse  to  pay  to  the  Sheriff  the  price  of  the  ad- 
jndication  or  to  offer  the  proper  securities,  when  the  sale  has  been  made  on  credit, 
the  Sheriff  shall  expose  to  sale  anew  the  thing  seized  and  adjadge  it  to  another 
person." 

The  title  of  property  does  not  become  perfect  by  a  Sheriff's  sale,  unless  the 
purchaser  complies  with  the  terms ;  it  is  the  official  duty  of  the  Sheriff  to  adjudi- 
o^  tiie  property  to  the  highest  bidder ;  he  does  it  on  the  supposition  that  the 
porchaser  will  execute  his  part  of  the  contract  of  sale.  When,  then,  a  sale  is 
made  on  credit,  and  the  purchaser  does  not  at  once,  when  demanded  by  the  Sheriff, 
eommonicate  to  him  the  name  of  his  security,  the  Sheriff  is  not  obliged  to  wait, 
bat  may  proceed  to  offsr  it  at  once  again.  Walker  v.  JlUn,  19  La.  310.  If  the 
oontrary  rule  were  adopted,  sales  might  be  postponed  almost  indefinitely. 

The  Sheriff  has  the  right  to  know,  at  once  the  name  of  the  security,  and  is  not 
obliged  to  wait  nntii  the  concourse  of  people  is  dispersed,  and  then  be  obliged  to 
iHidrertise  the  property.  It  appears  from  the  testimony  of  the  Deputy  Sheriff, 
that  he  demanded  the  name  of  the  security  of  the  first  purchaser  and  received  no 
mswer.  Appellants  aver  that  he  left  to  get  his  security ;  there  is  no  error  in  the 
judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 


SosTHENE  Thomas  v.  Ship  Morning  Glory  and  Owners. 

Hw  eomnKm  carrier,  under  the  oommercial  law,  is  answorable  for  all  losses  that  do  not  fkll  within  the 
excepted  cases  of  the  act  of  God  (perils  of  the  seas,)  or  of  public  enemies,  bat  be  may  limit  his  re- 
spoDfifbiUty  by  special  notice  of  the  liability  he  means  to  assume,  so  that  the  shipper  will  be  bound 
U>  prore  negligeDce  or  Iknlt  in  the  carrier  in  case  of  loss  or  damage  in  the  goods  shipped. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
HwU  db  Denegre,  for  plaintiff  and  appellant.     SinglHon  db  Clack,  for  de- 
fendant 

BocHANAK,  J.  PlaintifT  claims  of  defendants  for  loss,  occasioned  by  leakage, 
upon  a  shipment  of  Brandies  per  ship  Morning  Glory,  from  Bordeaux  to  New 
Orleans.  The  shipment  consisted  of  twenty-five  half  pipes,  twenty-five  quarter 
pipes,  and  other  packages. 

On  the  arrival  of  the  ship  at  her  port  of  destination,  and  the  unloading  of  her 
cargo,  it  was  found  that  three  of  the  half  pipes,  motioned  in  the  bill  of  lading, 
wore  entirely  empty,  and  a  quarter  pipe  partially  so.  The  witnesses  are  of  opinion 
that  these  casks  were  crushed  by  the  pressure  of  cargo. 

The  defence  is  put  upon  two  grounds : 

let  That  the  bill  of  lading  contained  the  following  danse :  "  Not  account- 
able for  leakage." 

2d.  That  by  the  custom  of  the  port  of  Bordeaux,  which  was  observed  in  the 
ease  of  this  ship,  the  stowage  of  the  cargo  was  done  by  stevedores  employed  and 
paid  by  the  shippers  of  the  cargo. 
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Thomas  x.    The  common  carrier,  under  the  commercial  law,  is  answerable  for  aU  lones 

SpUorsinoGiobt  that  do  not  fall  within  the  excepted  caaes  of  the  act  of  God  (perils  of  the  seas)  or 
of  public  enemies.  But  the  tendency  of  the  more  modem  decisions  has  been  to 
permit  the  carrier  to  limit  his  responsibility  by  special  notice  of  the  extent  of  tite 
liability  which  he  means  to  assume.  The  goods,  in  that  case,  says  ChaooeQor 
Kent,  (Conun's,  lecture  40,)  are  understood  to  be  delivered  on  the  footing  of  a 
special  contract.    Story  on  Baihnents,  {  549.    Angell  on  Carriers,  {  220. 

In  conformity  with  these  authorities,  under  a  clause  in  a  bill  of  lading,  "  not  ac- 
countable for  leakage,"  it  was  lately  held  by  Mr.  Justice  Campbell,  sitting  in  the 
Circuit  Court  of  the  United  States  in  this  city,  that  the  shipper  was  bound  to 
prove  negligence  or  feult  in  the  carrier,  before  he  could  recover  the  value  of  cer- 
tain glass  show  cases,  conveyed  on  freight  from  Philadelphia  to  this  port,  and  de- 
livered broken.    Case  of  Merryman  v.  Brig  May  Queen. 

The  doctrine  thus  sanctioned  by  precedent  seems  conformable  to  the  general 
principle,  that  in  whatever  manner  a  man  has  .bound  himself  towards  another,  he 
shall  remain  bound.  The  clause  in  the  bill  of  lading  limiting  the  responsibility  of 
the  carrier,  is  not  to  be  understood  as  having  exempted  him  from  liability  for 
leakage  occasioned  by  the  fault  or  negligence  of  himself  or  his  agents ;  bat  m 
throwing  upon  the  bailor  the  burden  of  proof  of  such  fault  or  negligence,  as  a 
prerequisite  to  recovery  under  the  contract  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Banky  6  Howard,  384. 

The  fault  which  is  imputed  to  the  ship  in  argument,  is  bad  stowage  of  cargo, 
causing  an  undue  pressure  upon  the  casks  in  the  lower  tier.  The  proof  of  bad 
stowage  is  not  satis&ctory.  The  Morning  Glory  was  a  very  large  ship,  of  up- 
wards of  1100  tons  burden.  Her  cargo  consisted  of  2519  casks  of  wine  and 
brandy.  The  casks  in  her  lower  hold  were  stowed  six  or  seven  tiers  deep,  vpoa  a 
bed  of  ballast,  and  properly  dunnaged.  The  ship  experienced  very  rough  weather 
on  her  passage  from  Bordeaux  to  New  Orleans,  with  a  very  heavy  head  sea,  call- 
ing her  to  pitch,  bows  under.  Her  cargo  does  not  appear  to  have  shifted,  hut 
some  of  the  quoins  worked  out  from  between  the  casks.  The  port-warden,  Mo- 
Cerren,  an  experienced  seaman,  gives  it  as  his  opinion  that  the  loss  by  leakage  was 
smaller,  in  proportion  to  the  size  of  the  cargo,  than  is  usual  in  ships  from  Bo^ 
deaux. 

n.  The  second  ground  taken,  is  that  the  ship  is  not  liable  in  this  instance  for 
the  stowage  of  the  cargo,  admitting  it  to  have  been  defective ;  because,  by  the 
custom  of  the  port  of  Bordeaux,  the  charterer  of  the  vessel,  or  the  broker  who 
procures  the  cargo,  acting  for  the  shippers,  has  a  recognized  right  to  employ  the 
stevedore  who  loads  the  ship. 

The  proof  of  this  custom  is  entirely  concliisive.  It  appears  from  tbe  testimony 
of  many  shipmasters  in  the  Bordeaux  trade,  that  the  right  of  the  shipper,  or  his 
agent  the  ship  broker,  to  employ  his  own  stevedore  to  load  the  cargo,  has  been 
sustained,  in  spite  of  the  opposition  of  masters  of  American  vessels,  in  that  port 
It  is  also  proved  that  the  Morning  Glory  was  loaded  on  this  voyage  by  a  steve- 
dore employed  by  the  shippers  of  the  cargo.  This  evidence  may  afford  an  ad- 
ditional reason  for  the  insertion  of  the  clause  of  limitation  of  the  carrier's  respon- 
sibility, which  we  find  in  the  bill  of  lading.  As  the  carrier  had  no  control  of  the 
loading  of  his  ship,  it  seems  but  natural  that  he  should  stipulate  not  to  be  liable 
for  the  fault  or  incompetency  of  the  person  who  loaded  her  ;  and  which  person 
was,  in  truth,  the  servant  or  agent  of  the  opposite  party  in  the  contract  of  af- 
freightment. 

Judgment  affirmed,  with  costs. 
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Merrick,  C.  J.,  concurring.    The  loss  of  the  wine  and  brandies,  I  think,  was        Thomas 
attributable  to  the  stowage.  spMorwhoGiobt 

The  plaintiff  having  himself  employed  such  agents  for  the  stowage  of  his  goods, 
as  are  required  by  the  requisitions  of  the  authorities  at  the  port  of  Bordeaux, 
and  having  accepted  a  bill  of  lading  expressly  exempting  the  carrier  from  respon- 
sibility on  account  of  leakage,  cannot,  in  my  opinion,  recover,  it  being  shown,  as 
jost  mentioned,  that  the  loss  was  occasioned  by  the  stowage.  On  this  ground  I 
concur  in  the  decree. 

Cole,  J.,  concurring.  I  concur  in  the  conclusion  of  Mr.  Justice  Buchanan  on 
the  second  ground  assumed  by  him,  but  not  on  the  first,  on  account  of  the  peculiar 
drcomstanoes  of  the  case  at  bar. 

I  consider  that  the  clause  in  the  bill  of  lading,  "  not  accountable  for  leakage,'' 
does  not  justify  the  common  carrier  in  the  delivery  of  empty  casks,  and  put  the 
onus  probandi  on  the  consignee  ;  it  does  not  mean  "  not  accountable  for  empty 
caska."  In  my  opinion  the  clause  signifies  that  the  vessel  is  not  liable  for  ordinary 
leakage ;  but  it  does  not  mean,  that  if  the  casks  are  broken  by  unskilful  stowage , 
and  the  whole  of  the  wine  lost,  that  the  ship  will  not  be  responsible.  The  ordi- 
nary signification  of  leakage  is  the  loss  of  a  part,  but  not  of  the  whole.  I  admit 
the  common  carrier  may  limit  his  responsibility,  but  then  it  must  be  in  clear  and 
well  defined  terms ;  for  this  limitation  is  an  exception  to  the  general  rule,  and  a 
▼aiver  of  the  provisions  of  law  in  favor  of  the  owner  of  the  merchandize 
shipped. 

Id  one  of  the  cases  at  bar,  some  sixteen  casks  of  claret  were  broken  through 
and  entirely  empty. 

I  admit  that,  for  ordinary  leakage,  the  vessel,  under  the  clause,  can  put  the  bur- 
den of  proof  on  the  owner  of  the  goods. 

I  do  not  consider  the  case  of  Merriman  v.  Brig  May  Queerij  as  applicable  to 
that  at  bar.  The  articles  shipped  in  that  suit  were  "  glass  counter  show  cases," 
and  the  restriction  in  the  bill  of  lading  was :  "  Goods  to  be  receipted  for  on  the 
levee ;  not  accountable  for  rust,  breakage,  leakage,  cooperage  ;  weights  and  con- 
tents unknown."  It  does  not  appear  that  these  **  show  cases  "  were  smashed ;  it 
may  be  that  they  were  only  cracked,  and  then  the  clause  in  the  bill  would  have 
protected  the  ship.  The  decision  of  Mr.  Justice  Campbell  would  perhaps  have 
been  different,  if  it  had  been  established  that  the  "  show  cases  "  had  been  entirely 
crushed  by  bad  stowage. 

Mr.  Justice  Campbell,  in  his  opinion  in  that  case,  says :  "  The  freight  clerk 
who  received  the  cases  testifies,  that  the  manu^turer  made  the  freight  engage- 
ment with  him  ;  that  he  was  informed  that  articles  of  the  kind  contained  in  the 
cases  (glass  counter  show  cases)  would  not  be  received  except  on  the  restriction 
of  the  liability,  and  that  only  the  ordinary  freight  was  charged.  This  evidence  is 
supported  by  another  witness  and  contradicted  by  none." 

I  do  not  contest  the  doctrine  in  New  Jersey  Steam  Nav.  Co.  v.  Merchants* 
Bavkj  but  maintain  that  decision  does  not  controvert  tHe  principle  that,  a  common 
carrier  cannot  be  released  beyond  the  extent  of  the  limitation  in  the  bill  of  ladings 
In  the  case  at  bar,  the  common  carrier  could  have  inserted  in  the  bill  that  he 
would  not  be  responsible  for  the  delivery  of  the  wine ;  then  he  could  not  hav^ 
been  held  liable  for  the  delivery  of  empty  casks.  But  when  he  binds  himself  not 
to  be  responsible  for  leakage,  he  is  bound  to  deliver  the  quantity  of  wine  in  the 
casks  less  that  lost  by  ordinary  leakage.  The  burden  of  proof  would  not  be  upon 
him  for  ordinary  leakage,  under  the  limitation  of  l^ks^  in  the  bill,  bu^  i(  under 
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'^^'oauB       this  restriction,  the  casks  are  empty,  then  the  burden  of  proof,  as  a  general  rule, 
SpMoBiuoOLaBT  would  be  upon  him. 

It  is  alleged  that  the  loss  by  leakage  was  smaller  in  proportion  to  the  size  of 
the  cargo,  than  is  usual  in  ships  from  Bordeaux. 

I  consider  that  one  of  the  owners  cannot  be  forced  to  suffer  the  loss  of  leakage 
for  the  whole  cargo.  If  it  had  been  proved  that  the  leakage  on  the  casks  of  the 
plaintiff  was  not  more  than  usual,  then  the  ship  would  not  have  been  liable,  but  it 
cannot  justify  the  delivery  of  empty  casks  to  one  of  the  shippers  because  his  pB^ 
ticular  loss  was  not  more  than  the  customary  leakage  of  the  whole  cargo. 


J.  B.  Bailey  r.  Samuel  Doak  and  Alexander  Smith. 

Tho  defendants  were  saed  aa  the  partners  of  a  third  person  to  render  Uiem  liable  for  the  drafts  of  lb* 
latter,  as  advances  to  a  firm  of  which  they  are  alleged  to  be  members — Hdd  :  that  one  wis  not 
a  competent  witness  for  the  other  to  prove  that  he  was  not  a  member  of  the  firm. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
McCay  tf  Edwards,  for  plaintiff.  Hunton  Sf  Miller,  for  defendants  and 
appellants. 

Merrick,  C.  J.  The  present  suit  is  brought  against  the  defendants  as  the 
partners  of  one  Williamson  Smith,  for  advances  made  by  the  plaintiff  to  him 
( Williamson  Smith)  on  the  drafts  of  the  latter,  for  the  alleged  benefit  of  the 
firm. 

On  the  trial  of  the  case  Doak  offered  the  deposition  of  his  co-defendant  Alexan- 
der Smith  to  prove  that  he,  Doak,  was  not  a  partner.  The  testimony  was  excluded 
and  Doak  has  reserved  his  bill  of  exceptions. 

His  counsel  contends  in  this  court  that  the  testimony  was  admissible,  because 
the  witness  was  oflfered  to  testjfy  against  his  interest :  for  if  Doak  was  not  a  part- 
ner, then  Alexander  Smith  would  be  bound  to  the  pbuntiff  for  the  whole  debt  in- 
stead of  having  a  claim  against  his  co-defendant. 

It  is  true  that  parties  bound  ex  contractu  in  solido,  do  not  stand  in  the  same  re- 
lation to  each  other  that  trespassers  do,  and  it  may  be,  in  the  present  case,  the 
witness  has  testified  against  his  interest,  yet  we  think  his  testimony  was  properly 
rejected.  If  Smith  could  testify  for  Doak,  why  could  not  Doak  testify  for  Smid, 
and  thus  defeat  plaintiff's  demand  altogether?  If  the  partnership  assets  exceed 
the  debt,  and  Smith,  after  he  shall  have  made  payment,  holds  this  claim  ova 
against  them,  it  is  not  so  clear  that  the  witness  will  testify  against  his  intocst 
should  he  swear  to  the  fact  for  the  proof  .of  which  he  is  offered.  We  think  it  the 
safer  rule  to  exclude  the  testimony  of  one  of  several  defendants  against  whom  a 
prima  facie  case  has  been  made  out  by  proof  and  who  is  offered  to  contradict  the 
evidence  of  plaintiff 's  witnesses  against  his  co-defendant  1  Greenleaf,  sec.  354 ; 
Scott  V.  Uoyd,  12  Peters,  149  ;  Baudoin  v.  Nicholas,  12  Rob.  594 ;  16  L.  R, 
300  ;  C.  0,  2260  ;  12  M.  289  ;  2  N.  S.  455. 

K  the  testimony  of  Alexander  Smith  be  rejected,  the  evidence  of  plaintiff's 
witnesses  is  uncontradicted.  Three  witnesses  swear  that  Doak  was  a  partner  and 
his  letter  of  September  28, 1852,  corroborates  the  testimony  of  the  witnesses. 

Judgment  alfirmed. 


NEW  ORLEANS,  MAY,  1858.  2T3 


Oaket  &  Hawkins  v.  The  Sheriff  et  als. 

Tbe  Articles  of  the  Code  relative  to  payment  with  subrofj^iUon,  do  not  apply  to  the  case  of  an.ab80lat« 
tnuisf«r  of  a  debt  which  Includes  its  accessories,  such  as  privileges  and  mortgages. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Ratliff,  J. 
B&tcman  tf  Delee,  for  plaintiff.     W.  F.  Kemonj  for  defendants  and  appel- 
lants,    r.  Hardestyy  for  intervenor. 

Spoffobd,  J.  This  is  an  injunction  sued  out  to  restrain  the  Sheriff  from  pay- 
ing over  to  one  Gurney,  as  seizing  creditor,  the  proceeds  of  the  sale  of  certain 
lands  belonging  to  McElwee,  upon  which  the  plaintifib  claimed  a  superior  privi- 
ly by  reason  of  a  prior  judicial  mortgage,  which  had  been  transferred  to  them. 

They  had  judgment  in  their  favor  and  Gurney,  who  is  the  real  defendant,  has 
appealed. 

.  He  contends  that  the  injunction  was  too  late,  because  the  twelve  months  bond, 
representing  the  proceeds  of  McElwee's  land,  had  been  delivered  to  him. 

But  he  has  precluded  himself  from  relying  upon  such  a  defence  by  the  terms  of 
his  receipt  for  the  money  from  Kilboumst  the  obligor  in  the  twelve  months  bond. 
He  received  it  *^  as  though  the  same  had  been  paid  to  the  Sheriff  upon  execution 
issued  upon  said  twelve  months  bond." 

It  is  not  pretended  by  Gurney  that  the  judicial  mortgage  created  by  the  regis- 
try of  the  judgment  of  Hardee  if  Sandal  against  McElwee,  since  assigned  to  the 
plaintii&,  did  not  overreach  his  own  claim  upon  the  proceeds  of  the  land.  But  he 
contends  that  said  judgment  was  extinguished  by  payment,  and  that  the  plaiutiSs, 
Oakey  if  Hawkins,  have  no  interest  in  it. 

But  it  does  not  appear  that  this  judgment  was  ever  satisfied.  The  judgment 
creditors,  on  the  21st  of  February,  1856,  in  consideration  of  a  promised  accep- 
tance of  Oakey  <k  Hawkins,  payable  10th  Jan.  1857,  for  the  balance  due  thereon, 
transferred  the  judgment  to  said  Oakey  &  Hawkins,  They,  upon  accepting  said 
draft,  March  7th,  1856,  became  assignees  and  holders  of  the  judgment,  which  could 
only  be  satisfied  by  McElwee  paying  them  its  full  amount.  He  has  never  paid 
them.  The  clause  about "  subrogation"  in  the  transfer,  may  be  disr^arded  as 
surplasage.  The  transfer  of  a  debt  includes  its  accessories,  such  as  privileges, 
mortgages,  &c.     C.  C.  2615. 

The  Articles  of  the  Code  relative  to  payment  with  subrogation,  do  not  apply 
to  this  case. 

When  Oakey  S  Hawkins  sued  out  their  injunction,  they  were  the  lawful  holders 
and  owners  of  the  judgment  of  Hardee  <k  Sandal  against  McElwee,  which  has 
never  been  satisfied. 

Their  acceptance  has  since  been  paid  by  one  Mills,  a  stranger  to  McElwee,  so 
fiff  as  appears.  MiUs  has  a  claim  upon  Oakey  <k  Hawkins  for  money  thus  ad- 
vanced for  a  debt  of  theirs.  But  Oakey  dt  Hawkins,  never  having  transferred  it, 
still  own  the  Hardee  if  Sandal  judgment,  which  McElwee  has  never  paid,  and 
which  was  never  extinguished. 

A  third  opposition  would  have  been  a  more  prompt  and  proper  remedy,  but  we 
are  not  prepared  to  say  that  the  injunction  is  not  a  concurrent  remedy. 
Judgment  affirmed. 
35 
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WiLUAM   PkLLENZ   V.   D.   Bt'LLERDIKCK. 

In  an  action  for  domageg  for  a  malicious  prosecution,  it  is  essential  to  maintain  the  action  that  both  malice 

and  want  of  probablo  cause  should  bo  shown. 
A  tenant  has  a  right  to  remove  the  improvements  and  additions  he  has  made,  provided  he  leavw  the 

property  leased  in  the  state  in  which  he  found  it,  but  when  the  additions  are  made  with  lime  or  cement, 

or  the  like,  the  lessor  should  be  notified  by  the  lessee  of  the  intention  to  remove  them,  in  order  that 

the  lessor  may  exercise  his  right  of  retaining  them  or  paying  a  fair  price. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaud,  J. 
L.  U.  Gaennie  and  T.  W,  CoUens,  for  plaintiff.    Durant  S  Homer,  for  de- 
fendant and  appellant 

Merrick,  C.  J.  This  is  a  suit  for  a  malicioiis  prosecation.  The  defendant 
having  been  condemned  to  pay  ^500  damages,  prosecutes  the  appeal. 

To  judge  of  the  question  of  malice  and  the  want  of  proble  cause,  both  of  which 
are  essential  to  maintain  the  action,  we  must  look  at  the  case  as  it  appeared  to 
the  defendant  when  he  made  the  complaint.  The  defendant  was  the  testamentary 
executor  of  Fink*s  will,  and  there  is  no  testimony  to  show  that  he  was  aware  of 
the  fiwt  that  the  repairs  and  improvements  put  upon  the  property  six  years  pre- 
viously, had  been  put  there  by  the  tenant  instead  of  Fink,  and  it  was  reasonable 
to  suppose  that  they  had  been  made  by  the  lessor.  Again,  the  defendant  acted  on 
the  information  of  Ambrose  Hauton,  and  the  affidavit  he  subscribed  before  the  Re- 
corder instead  of  being  positive,  states  that  William  PelUnz  did,  as  deponent  is 
informed,  take,  steal  and  carry  away  from  a  house  belonging  to  the  estate  of  the 
late  John  D.  Fink,  for  whom  deponent  is  testamentary  executor,  and  which  house 
the  said  William  Pellenz  was  occupying  as  tenant,  a  number  of  windows  and 
doors,  &c.,  belonging  to  the  estate,  valued  at  about  $200.  Wherefore  he  charges 
the  said  William  Pellenz  with  having  committed  larceny,  &c.,  and  he  signed  the 
affidavit  as  testamentary  executor. 

The  proof  shows  that  the  plaintiff,  after  he  had  been  notified  to  quit,  pulled 
down  a  shop  built  by  himself  upon  the  premises,  and  also  took  out  the  doors  and 
windows  of  the  house,  as  well  as  the  show  case  and  shelves.  The  testimony  does 
not  show  that  it  was  taken  away  by  stealth,  but  that  the  removal  was  in  the  day- 
time, although  Hauton  swears  that  Pellenz  kept  the  gate  of  the  yard  locked,  and 
that  he  looked  through  the  gate  and  saw  the  lumber  in  piles  in  the  yard. 

Both  Pellenz  and  Bullerdieck  appear  to  be  Germans,  and  it  is  not  probable  that 
either  of  them  is  acquainted  with  the  distinction  between  a  theft  of  movables 
severed  from  the  freehold  and  a  mere  trespass.  If  Bullerdieck  intended  to  charge 
the  plaintiff  with  the  act  of  taking  down  and  removing  the  door  and  windows 
from  the  house  by  one  continuous  act,  it  was  trespess  and  not  larceny.  If  the 
charge  was  that  Pellenz  had  taken  down  these  windows  and  doors  and  sufiered 
them  to  remain  any  time  upon  the  property,  and  then  cladestinely  removed  them, 
it  might  have  been  larceny.  Wharton,  Crim.  Law  552,  2d  edit  It  is  true,  that 
the  tenant  has,  under  our  law,  a  right  to  remove  the  improvements  and  additions 
provided  he  leaves  the  property  in  the  state  in  which  he  found  it ;  but  where  the 
additions  are  made  with  lime  or  cement,  or  the  like,  the  lessor  should  be  notified 
by  the  lessee  of  the  intention  to  remove  them,  for  he  has  the  right  to  retain  tiiem 
on  paying  a  fair  price.    C.  C.  3697.    In  this  instance  the  option  might  ha^ 
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been  important,  for  Haughton  swears  that  the  plainliff  was  in  arrears  of  rent  to 

the  amount  of  8260.  Bouxbdock. 

Under  the  circomstanoes  of  this  case,  we  think  the  plaintiff  has  failed  in  estab- 
lishing malice  on  the  part  of  the  defendant,  without  which  the  action  cannot  be 
maiotaioed. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed ;  and  that  there  be  judgment  in  favor 
of  the  defendant  and  against  the  plaintiff's  demand,  the  latter  paying  the  costs  of 
both  courts. 

SroFFOBD,  J.,  took  no  part  in  this  case. 


Mrs.  Clague  et  al.  v.  The  Crrv  op  New  Orleans. 

border  lo  entitle  the  city  corporation  to  exemption  flrom  liability  for  the  loss  of  a  slave  who  was  placed 
in  Jail  for  safe  keeping,  and  ranaway  while  employed  at  work,  it  is  neoeaaary  timely  notice  ahoold 
have  been  given  by  the  city  to  the  owner  of  the  slave. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
G,  LegardeuTf  for  plaintiffs  and  appellants.    /.  /.  Michelf  for  defendants. 

Buchanan,  J.  The  petition  charges  that  plaintiff's  slave  was  put  into  the 
police  jail  of  New  Orleans,  by  their  agent,  for  safe  keepings  in  the  summer  of 
1855 ;  that  in  October,  1856,  plaintiffs  demanded  delivery  of  their  slave,  and  was 
answered  by  the  jailor,  that  the  slave  had  runaway  from  the  custody  of  the  driver, 
while  out  at  work  in  the  chain-gang,  in  the  month  of  August  preceding,  and  had 
not  been  heard  of  since. 

Plaintifi  claim  of  the  city  the  value  of  the  slave,  on  the  ground  that  he  had 
been  put  out  to  work  in  the  chain-gang  without  their  knowledge,  participation  or 
consent ;  and  that  he  was  lost  to  them  in  consequence  of  the  illegal  act  of  the 
agents  of  the  city  in  so  employing  the  slave,  and  their  negligence  in  suffering  the 
slave  to  abscond  while  so  employed ;  and  their  laches  in  not  giving  timely  notice 
of  his  absconding  to  the  agent  of  plaintifls. 

An  exception  filed  by  defendants,  that  the  petition  contains  no  cause  of  action, 
was  sustained  by  the  District  Court,  and  the  suit  dismissed.  From  this  decision 
plaintiff  appealed. 

In  the  case  of  Chase  v.  The  Mayor  ef  a/.,  9  La.  346,  it  was  held  that  the  city 
was  not  liable  for  the  value  of  a  slave  who  ranaway  from  the  chain-gang,  timely 
notice  of  such  escape  having  been  given  by  the  city  to  the  owner  of  the  slave. 

In  Fassman  v.  The  City,  decided  very  lately,  we  held  that  the  city  was  not  lia- 
ble for  the  escape  of  a  slave  who  had  been  bought  by  the  plaintiff  as  a  runaway, 
no  notice  of  his  habits  having  been  given  to  the  city  officers,  and  the  proof  of  de- 
livery being  doubtful. 

The  allegations  of  the  petition  in  the  case  at  bar,  seem  intended  to  meet  the  case 
in  9th  Louisiana  Reports.  It  appears,  therefore,  to  state  a  cause  of  action  under 
the  authority  of  that  decision. 

Judgment  reversed,  exception  overruled,  and  cause  remanded  for  further  pro- 
ceeding according  to  law ;  defendant  and  appellee  to  pay  costs  of  appeal. 
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The  State  op  Louisiana  v.  James  Nolax. 

It  is  too  late  after  conviction  in  a  criminal  case,  to  raise  an  objection  to  a  Juror  for  a  < 

tertor  to  the  gwoaring  of  ttie  Jury. 
It  is  a  good  cause  of  challenge  on  the  part  of  the  St^t^>,  that  a  Juror  has  conscientious  acruples  afainat 

the  infliction  of  capital  punishment. 
Where  it  appears  that  the  accused  had  sufflciont  time  to  have  file  1  a  motion  containing  all  his  groandfl 

for  a  new  trial,  the  refusal  of  the  court  below  to  permit  additional  grounds  to  be  added  on  the  trU  of 

the  motion,  and  to  receive  evidence  in  support  of  them,  hold  not  to  be  a  sufficient  ground  for  reyere- 

ing  the  Judgment. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Hunt,  J. 
E,  W.  Moise,  Attorney  General,  for  the  State.    A.  P.  Field  and  Bloder, 
for  appeUant. 

Cole,  J.  The  prisoner  having  been  convicted  of  murder  and  sentenced  to  capi- 
tal punishment,  has  appealed.  He  rests  his  hope  of  a  reversal  of  judgment  oq 
the  following  grounds : 

1.  It  appears  that  one  of  the  jurors  had  been  naturalized  in  the  First  District 
Court  of  the  parish  of  Orleans ;  and  appellant  attempted  to  offer  in  evidence  the 
record  of  the  said  court,  to  prove  that  said  juror  took  the  oath  of  all^iance  on 
the  21st  of  October,  1852,  for  the  purpose  of  showing  that  he  was  not  a  citizen  of 
the  United  States,  and  said  court  had  no  legal  authority  to  naturalize  him.  Tlie 
court  did  not  err  in  sustaining  the  objection  to  the  introduction  of  this  testimony. 

If  the  juror  was  an  alien,  it  would  have  been  good  cause  of  challenge,  but  it  is 
too  late  to  object  on  that  ground  after  conviction.  The  objection  ought  to  have 
been  n^ade  before  he  was  sworn.  The  accused  cannot  be  permitted  to  sare  the 
obiection,  and  take  the  chances  of  a  verdict  and  have  it  set  aside,  if  it  be  adverse 
to  him,  for  a  cause  existing  anterior  to  the  swearing  of  the  juror ;  by  not  chal- 
lenging he  waived  the  objection.     State  v.  Dick^  4  An.  182. 

It  has  been  held  that  the  incompetency  of  a  juror  is  not  good  cause  for  setting 
aside  a  verdict  in  cases  where  a  juror  was  an  atheist,  not  indifferent,  not  a  free- 
holder, an  infant,  an  alien.  McAllister  v.  State,  17  Ala.  434 ;  Presbury  v.  Com. 
9  Dana,  208 ;  State  v.  Babcock,  1  Conn.  401 ;  HoUingsworth  v.  Dvane,  4DaIl. 
353. 

The  copy  of  the  indictment  and  list  of  the  jury  were  served  on  appellant  two 
entire  days  before  the  trial.  The  design  of  the  law  in  causing  these  documents  to 
be  served  on  the  prisoner,  is  to  give  him  an  opportunity  of  investigating  the  quali- 
fications and  characters  of  the  jurors,  so  as  to  enable  him  by  a  discreet  exercise  of 
the  right  of  challenge,  to  obtain  an  impartial  jury  for  his  trial. 

It  would  be  unwise  to  reverse  a  verdict  on  the  ground  of  the  objection  that  one 
of  the  jurors  was  an  alien,  because  he  was  not  naturalized  in  a  competent  coart, 
for  it  is  entirely  technical.  It  does  not  impugn  the  fitness  or  impartiality  of  the 
juror,  and  ought  to  have  been  urged  before  he  was  sworn,  and  before  the  State 
was  at  the  trouble  and  expense  of  a  trial. 

2.  The  court  did  not  err  in  permitting  the  Attorney  General  to  challenge  for 
cause  certain  persons,  upon  the  ground  that  they  had  conscientious'scruples  against 
the  infliction  of  capital  punishment.  Those  who  are  unwilling  to  inflict  the  pon- 
ishment  imposed  by  the  law,  are  not  good  jurors.    11  An.  284. 

3.  The  court  properly  refused  to  admit  evidence  to  prove  that  while  the  Depaty 
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Sheriff  had  charge  of  the  jary,  and  during  the  ddiberatioDS  of  the  jury,  wine  and         ^^™ 
other  spiritaoos  drinks  were  introdaced  into  the  jary-room  and  drank  by  the  ja-        Nolait. 
rors,  as  no  sach  point  or  ground  was  in  the  motion.    We  do  not  deem  it  proper 
to  condemn  the  refusal  of  the  court  to  allow  the  point  to  be  added  and  made  a 
part  of  the  motion  for  a  new  trial,  inasmuch  as  the  accused  had  sufficient  time  to 
have  filed  a  motion  containing  all  his  grounds  for  a  new  trial,  and  the  court  may 
have  thought  that  delay  was  his  only  object 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed. 


Henry  E.  Thomas  &  Co.,  in  liquidation,  v.  Lusk  &  Co. 

In  a  sail  agBinst  an  Individual  partner  of  a  commercial  firm,  bis  Interest  In  a  particular  asset  cannot  be 


Ibe  partnership  eflbcts  cannot  be  seized  under  an  attachment  against  a  non-resident  partner  when  the 
demkil  of  the  firm  is  in  New  Orleans. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvignaud,  J. 
jP.  Perin  and  C.  Rosdius,  for  plaintiff  and  appellants.    Elmore  ^  King  for 
defeodaDts. 

Merbick,  C.  J.  Ludc  ^  Co.  had  their  domicil  in  New  Orleans,  where  two  of 
the  members  of  the  firm  reside.  Rufus  B.  Lusk,  the  other  partner,  resides  in  Cen- 
tral America.  The  action  was  brought  for  $6,430  10  for  merchandise  sold  them 
in  the  city  of  New  York  by  Patrick  H.  Rooney  and  Joseph  A.  Boane,  doing  busi- 
ness under  the  style  of  Henry  E,  Thomas  ^  Co.  It  is  alleged  that  the  goods  were 
sold  for  cash  unless  settled  for  in  thirty  days  by  notes  for  cigars,  and  eight  months 
for  tobacco,  payable  at  New  Orleans  with  exchange  on  New  York,  and  that 
defendants  failed  to  deliver  the  notes  within  the  thirty  days.  It  was  further  alleged 
that  the  goods  were  obtained  on  certain  representations  of  the  defendants,  which 
are  specially  set  forth. 

Petitioners  prayed  for  judgment  in  sdido  against  the  defendants,  and  an  attach- 
ment against  Rufus  B.  Lusk  and  process  of  garnishment  against  sundry  firms  of 
this  city. 

The  garnishees  answered,  showing  funds  of  Lusk  ^  Co.  in  their  hands. 

The  defendants  excepted,  alleging  that  a  credit  of  eight  months  was  given  them 
and  that  the  suit  is  premature,  and  that  they  never  contracted  with  Henry  E, 
Thomas  ^  Co.,  and  the  plaintiiiB  have  no  right  to  stand  in  judgment  against 
them. 

Kules  were  also  taken  by  Lusk  fy  Co.  upon  plaintiff,  to  show  cause  why  the 
attachment  should  not  be  set  aside  on  the  ground  that  the  property  of  the  part- 
nership, which  is  unable  to  pay  its  creditors,  cannot  be  taken  to  pay  the  debts  of 
an  individual  partner,  and  also  to  show  cause  why  the  defendants  should  not  be 
permitted  to  bond  the  property. 

A  few  days  previous  to  the  taking  of  these  rules,  the  parties  entered  into  the 
following  agreement,  viz : 

H«RY  B.  TnouAsk  Co.,  in  liquidation,  |    ^hird  Diirtrict  Court  of  New 

Lc8k'&Co.  )  ^'^"^ 

Agreement  between  parties  to  the  above  entitled  case  witnesses,  that  whereas  the 
defiendants  have  represented  to  plaintiff's  attorney  that  there  is  a  sufficient  amount 
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Thomas        of  property,  money,  &c.,  attached  in  the  hands  of  R,  B.  Sykes  to  satisfy  the  claim 
Lotk.  of  plaintiflS),  to  wit,  96430  19,  with  seven  per  cent  per  annum  interest,  from  7tJi  of 

November,  1857,  and  costs  of  suit,  as  claimed  in  plaintiffs*  petition  ;  and  whereas, 
defendants  wish  to  make  settlements  with  other  garnishees  in  the  case,  who  made 
purchases  at  the  late  auction  sale  of  their  stock  of  goods ;  it  is  now,  therefore, 
agreed  that  the  attachments  in  the  hands  of  Thompson  <&  BameSf  Dyas  &  Co.,  E. 
Conery,  Lapene  <6  Ferre,  W.  Brooke  and  Wheeler  S  Blake,  be  set  aside  at  ccets 
of  defendants,  if  finally  cast  in  the  attachment.  Defendants  to  leave  in  the  hands 
of  said  R,  B.  Sykes,  subject  to  said  attachment,  a  sufficient  amount  to  satisfy  said 
claim  of  the  plaintiffs. 

(Signed)  F.  Perik,  Attorney,  for  plamtij&, 

LusK  k  Co. 

New  Orleans,  January  12, 1858." 

This  agreement  does  not  waive  the  right  that  defendants  or  any  one  of  them 
have  to  move  to  set  aside  this  attachment,  or  to  bond  the  property  attached,  or  to 
set  up  a  claim  to  the  ,8ame  by  way  of  intervention,  or  any  other  legal  rights  or 
defence  against  the  attachment  not  embraced  in  this  agreement. 

(Signed)  F.  Perot,  Attorney  for  plaintiffi, 

LusK  &  Co." 

On  the  trial  of  the  rules  the  attachment  was  set  aside,  and  the  rule  permitting 
defendants  to  bond  the  property  was  also  made  absolute. 

In  the  meantime,  the  plaintifi^  had  filed  an  amended  petition  denying  the  truth 
ot  the  representations  made  by  defendants,  upon  which  they  had  obtained  the  mer- 
chandise, and  alleging  the  purchase  by  defendants  was  fraudulent  and  void. 

Defendants  excepted  that  the  amendment  was  inconsistent  with  the  previoos 
demand  and  an  abandonment  of  the  same  as  weU  as  the  attachment 

Leave  was  then  granted  to  plaintiffs  to  withdraw  the  supplemental  petition,  and 
it  was  further  ordered  that  the  case  do  stand  on  the  original  petition.  But  tlie 
court  being  of  the  opinion  that  the  filing  of  the  supplemental  petition  was  an 
abandonment  of  the  original  petition  and,  as  a  necessary  consequence,  the  with- 
drawal of  the  supplemental  petition  left  nothing  for  the  court  to  determine, 
dismissed  the  plaintiffis'  demand.    The  plainti£&  appeal. 

The  appellee  calls  our  attention  to  the  appeal  which  is  taken  to  "  the  judgment 
setting  aside  the  attachment  in  the  case  of  petitioners  v.  Lusk  &  Co,,  rendered  on 
the  28th  day  of  January,  1858,  dismissing  the  said  suit,  and  in  other  orders  and 
decrees  of  the  court  by  which  plaintifife  believe  that  they  have  been  aggrieved." 

It  may  be  that  plaintiffs  have  mistaken  the  date  of  the  judgment  dismissing  the 
action,  but  as  there  is  no  motion  to  dismiss  the  appeal,  we  discover  nothing  to  pre- 
vent the  examination  of  all  the  orders  and  decrees  contained  in  the  record.  The 
whole  case  must  be  considered  as  before  us. 

The  first  question  presented  for  our  consideration  is,  whether  the  District  Judge 
erred  in  setting  aside  the  attachment  on  the  grounds  urged  by  the  defendants. 

The  suit,  it  is  true,  is  brought  against  Lmk  &  Co.  as  debtors  in  solido,  and  the 
attachment  is  against  Rufus  B.  Lttsk,  one  of  the  partners,  and  levied  upon  his 
interest  in  a  partnership  effect.  But  it  appears  to  us  this  does  not  strengthen 
plaintiffs'  case. 

If  the  suit  be  considered  as  a  suit  against  Rufus  B.  Lusk  individually,  then  it 
is  clear  that  the  interest  of  an  individual  partner  in  a  particular  asset  cannot  be 
seized  in  this  manner.  If  the  suit  be  considered  as  against  a  co-partnership  com- 
posed of  three  members,  then  the  attachment  cannot  be  maintained,  because  there 
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is  no  averment  that  the  domicil  of  the  firm  is  out  of  the  State  of  Louisiana  or        TttoitAa 

elsewhere  than  New  Orleans,  and  the  authorities  are  conclusive  that  where  the         Low. 

domicil  of  the  firm  is  New  Orleans,  the  partnership  efiects  cannot  be  seized  under 

an  attachment  against  a  non-resident  partner.    If  this  cannot  be  done  directly,  it 

caooot  be  done  indirectly  by  seizing  the  undivided  interest  of  the  absent  partner 

io  a  particular  asset  of  the  firm,  for  this  would  produce  the  same  result  as  the 

seizore  of  the  entire  thing.    Monroe  v.  Frosh^  2  An.  963  ;  Sherley  Escott  &  Co. 

V.  Steamer  Bride,  5  An.,  261 ;  Carvin  v.  Bates,  10  An.  756 ;  Smith  v.  McMicken, 

3  An.,  319. 

We  think  the  reservation  in  the  agreement  authorized  the  motion  to  set  aside 
the  attachment 

The  next  point  for  our  consideration  is  the  judgment  of  the  court  dismissing 
plaintifl^'  action.  We  are  of  the  opinion  that  the  filing  of  the  amended  petition 
was  not  such  an  absolute  waiver  of  plaintifis'  original  demand  as  to  put  his  cause 
of  action  out  of  court,  even  if  it  be  conceded  that  the  demands  were  inconsistent. 
The  plainti£&  certainly  could  not  be  in  a  worse  condition  after  they  filed  their 
amendment  than  they  would  have  been  if  they  had  embraced  both  demands  in  their 
original  petition.  In  that  case  they  would  have  had  the  right  to  elect  which 
cause  of  action  they  would  prosecute.  C.  P.,  152.  So  soon  as  the  objection 
was  made  by  the  defendants  to  the  amendment,  plaintifis  elected  to  prosecute  their 
original  demand,  as  they  were  entitled  to  do  under  the  Article  of  the  Code  of 
Practice  cited,  and  this  did  not  operate  a  forfeiture  of  the  action. 
The  judgment  must  therefore  be  reversed. 

It  is  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment  of  the  lower 
court  dismissing  plaintifis'  demand  be  reversed,  and  it  is  ordered  that  this  cause 
be  remanded  for  further  proceedings  according  to  law,  the  order  of  the  lower 
court  setting  aside  the  attachment  to  remain  undisturbed ;  and  it  is  further 
ordered  that  the  defendants  pay  the  costs  of  the  appeal. 


State  of   Louisuna   c.  J.  L.  Fabre,    Recorder. — On  the  relation  of 

Adam  Bach. 

An  appeti  to  tbe  Supreme  Court  cannot  be  taken  f^om  a  peremptory  mandamm  issued  by  a  District 
Court  of  the  city  to  compel  the  Recorder  to  allow  an  appeal  to  such  District  Court  from  a  sentence  of 
the  Recorder  imposlDg  a  fine  of  Iras  than  $300. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvignaud,  J. 
J.  J.  Michel,  for  appellant.  Collens  tf  Wooldridge,  for  appellee. 
BccHAMAN,  J.  One  of  the  Recorders  of  the  city  of  New  Orleans,  having 
imposed  a  fine  of  fifty  dollars  upon  Adam  Bach  for  a  violation  of  city  ordinances. 
Bach  applied  for  an  appeal  to  the  Third  District  Court  of  New  Orleans.  The 
application  was  refused  by  the  Recorder.  Bach  then  filed  his  petition  in  the  Third 
District  Court  of  New  Orleans  for  a  mandamus,  to  compel  the  Recorder  to  allow 
the  appeal.  The  Recorder  answered  the  petition  by  alleging  that  the  District 
Court  was  not  vested  by  law  with  an  appellate  jurisdiction  over  the  Recorders  ojf 
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^"         the  city.    After  hearing,  the  District  Court  rendered  judgment,  making  the  man- 
Fabrb.  '      damns  peremptory.    From  this  judgment  the  Recorder  appeals,  and  the  appellee 
(Bach)  moves  for  a  dismissal  of  the  appeal,  on  the  ground  (among  others)  that 
*  the  amount  in  dispute  does  not  exceed  three  hundred  dollars. 

The  judgment  rendered  by  the  Recorder  was  a  money  judgment.    If  there  be 
any  thing  else  in  dispute  than  the  amount  of  that  judgment,  (which  is  deariy  far 
below  the  appellate  jurisdiction  of  this  Court),  it  is  the  question  of  jurisdiction  of 
the  District  Court,  and  that  question  cannot  be  reached,  in  this  form,  at  least. 
It  is,  therefore,  adjudged  and  decreed,  that  the  appeal  be  dismissed  with  costs. 


Sterling  T.  Seawell    v.    Green,  Harding  &  Co.  et  al. 

A  trust  deed,  made  in  the  State  of  Texas,  assigning  personal  property  for  the  benefit  of  certain  i 
creditors,  will  not,  in  the  absence  of  any  evidence  of  the  law  of  Texas,  be  peronlttcd  to  projadioe  the 
claim  of  a  creditor  of  the  assignor  attaching  his  assets  in  the  hands  of  a  third  person  in  Louisiaaa. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J.   Race 
4*  Foster,  for  plaintiff  and  appellant.    McCay  4"  Edwards,  for  appellees. 

Spofpord,  J.  The  plaintiff  sues  as  assignee  of  W.  R.  Rawiings  under  a  tmst 
deed,  made  in  the  State  of  Texas,  assigning  property  for  the  benefit  of  certain 
named  creditors. 

The  object  of  the  suit,  by  the  assignee,  is  to  obtain  possession  of  certain  notes 
or  their  proceeds,  belonging  to  said  Rawiings,  but  left  with  Green',  Harding  ff 
Co,  in  New  Orleans,  as  collateral  security,  and  still  in  their  hands,  in  the  State  of 
Louisiana. 

Seawell  if  Rawiings  reside  in  Texas,  the  other  parties  in  Louisiana. 

Seawell  notified  Green,  Harding  <&  Co.  of  the  assignment  by  letter.  Sabs^ 
quently  the  claims  of  Rawiings  in  the  hands  of  Green,  Harding  A  Co,  were  at- 
tached in  this  State,  at  the  suit  of  Moses  Greenwood  S  Co.,  Louisiana  crediton 
of  Rawiings. 

The  question  is  whether  Seawell,  as  assignee  of  the  debtor  Rawiings,  can  now 
recover  to  the  prejudice  of  the  rights  of  Greenwood  db  Co.  as  attaching  creditors. 

There  is  no  evidence  whatever  of  the  Texas  law.  Under  the  law  of  Louisiana, 
such  an  instrument  as  that  under  which  Seawell  asserts  his  rights,  would  not  be 
permitted  to  prejudice  the  claim  of  a  creditor  of  Rawiings  who  attached  in  tbe 
hands  of  Green,  Harding  A  Co.,  even  though  they  had  been  notified  of  the  exis- 
tence of  such  deed  of  trust. 

The  judgment  is,  therefore,  affirmed,  with  costs. 
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John  Magutre  v.  M.  W.  Hughes. 

nc  lUjror  of  the  town  of  Jackmn  being  by  law  ez  qfftdo  Justice  of  the  Peace,  has  the  power  to  issue 

wvniDts  for  the  arrest  of  criminals. 
Xh»  error  of  a  maglsirato  In  issuing  a  warrant  without  an  affidavit  will  not  render  him  liable  for  damages 

if  he  acted  in  dohig  so  in  good  faith  and  for  what  he  deemed  to  be  the  public  good. 
A  vamot  isued  by  a  Justice  of  the  Peace  to  arrest  a  criminal  is  a  complete  protection  to  the  Constable 

acting  under  it  and  those  called  on  by  hhn  to  assist  in  executing  it. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Ratliff,  J. 
W,  F.  Kemon  and  /.  T.  Heath,  for  plaintiff.    Muse  <t  Hardee  and  Bowman 
S  Ddee,  for  defendants  and  appellants. 

Merrick,  C.  J.  This  is  an  action  brought  against  the  Mayor  and  Constable 
of  the  town  of  Jackson,  and  another  for  an  alleged  illegal  arrest  and  ill  treatment 
of  the  plaintiff  while  under  arrest.    The  defendants  appeal. 

We  are  all  agreed  that  the  Mayor  of  the  town  of  Jackson,  under  the  Act  of 
1832  (p.  160),  had  the  power  to  issue  the  warrant  for  the  arrest  of  the  plaintiff 
notwithstanding  the  Constitutions  of  1845  and  1852,  and  as  a  consequence,  that 
tiie  warrant  so  issued  was  an  ample  protection  to  the  Constable  acting  under  it 
and  those  called  upon  by  him  to  assist  in  executing  the  warrant. 

A  majority  of  the  court  are  of  the  opinion  also,  that  judgment  ought  to  be  ren- 
dered in  faTor  of  the  Mayor  who  issued  the  warrant  as  well  as  the  Constable  who 
icted  under  it 

The  power  granted  by  the  Act  of  1832  to  the  Mayor  was  limited  to  certain 
crunioal  matters  therein  named,  and  thus  was  merely  ministerial,  but  within  these 
Ihaits  and  the  matters  expressly  confided  to  him,  as  efficient  as  that  of  the  Coroner, 
as  a  oonsenrator  of  the  peace,  or  of  any  other  magistrate.  It  is  declared  in  the 
Act,  that  he  shall  be  ex  officio  a  Justice  of  the  Peace  within  the  limits  of  the  town 
of  Jackson  and  shall  be  commissioned  accordingly,  and  that  he  shall  have  power 
to  suppress  all  riots,  routs,  affrays,  tumultuous  assemblies,  and  all  breaches  of  the 
peace,  and  arrest  offenders  in  the  same  way  and  manner  as  Justices  of  the  Peace 
may  or  can  do.    Sec.  4,  No.  4,  p.  160. 

The  Mayor  and  Trustees  of  the  town  by  the  same  Act  ai^e  empowered  to  pass 
by<]aws  for  the  government  of  said  town,  provided  thejsame  are  not  repugnant  to 
^  Constitution  and  laws  of  this  State  or  of  the  United  States.  Sec.  4,  No.  7. 

The  first  section  of  an  ordinance  of  the  town  approved  24th  of  March,  1854,  is 
in  these  words  :  •*  Be  it  ordained  by  the  corporate  authorities  of  the  town  of  Jack- 
floa  in  regular  meeting  convened ;  That  it  shall  be  the  duty  of  the  Mayor  to  have 
^  laws  of  the  corporation  strictly  executed.  When  he  may  know  or  information 
ii  given  by  others  of  said  laws  having  been  violated  by  any  person  or  persons,  he 
shaQ  immediately  issue  a  writ  commanding  the  Constable  to  take  into  his  custody 
the  person  or  persons  so  offending,  and  bring  them  before  him  for  trial,  and  if  upon 
the  trial  of  said  person  or  persons  it  shall  appear  that  they  have  been  guilty  of  a 
violation  of  any  ordinance  of  said  town,  it  shall  be  the  duty  of  the  Mayor  to  fine 
said  person  or  persons  in  a  sum  not  less  than  one  dollar  nor  more  than  fifty  dollars, 
and  to  order  said  person  or  persons  to  stand  committed  until  said  fine  is  paid." 

The  ordinance  of  the  10th  day  of  April,  1854,  prohibited  the  sale  of  spirituouB 
liquors  and  imposed  a  penalty  for  its  contravention  not  exceeding  fifty  doUars. 
See  Acts  of  the  Legislature,  1852,  p.  83, 1854,  p.  154. 
36 
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ifAoum  The  warrant  waa  isBued  without  affidavit  and  evidently  under  the  erroneous 

HuGHn.  belief  that  the  ordinance  first  recited  authorized  the  Mayor  to  issue  it  in  that  fonn 
on  a  written  information  merely.  The  warrant  commences  with  this  iwatal : 
"  Information  having  been  laid  before  me,  that  John  McGuire  has  been  guilty  of 
a  violation  of  the  laws  of  the  State  aforesaid,  by  selling  spirituous  liquors  witiiin 
the  town  of  Jackson,  State  and  Parish  aforesaid,  within  the  last  thirty  days,"  &c 

So  soon  as  the  accused  was  brought  before  the  Mayor  and  he  was  informed  that 
the  warrant  was  illegal  without  an  affidavit,  he  discharged  the  accused.  There  is 
nothing  in  the  record  to  show  or  lead  us  to  suppose,  that  the  Mayor  was  not  act- 
ing in  the  most  perfect  good  &ith  and  for  what  he  deemed  to  be  the  public  good, 
under  a  mistaken  idea  of  the  law  of  the  case.  He  had  power  to  issue  the  warnuat 
and  bind  over  the  accused,  as  we  all  admit,  but  he  ought  not  to  have  iasaed  it 
without  an  affidavit.  Ought  he  to  be  held  personally  responsible  for  a  mere  error 
of  judgment  ?  We  think  not.  Under  the  peculiar  system  of  the  English  oommoD 
law  it  seems  to  have  been  held  that  a  justice  of  peace  is  liable  for  an  arrot 
under  a  warrant  issued  without  affidavit,  unless  the  offence  be  committed  in  his 
presence  ;  but  this  principle  does  not  seem  to  be  extended  to  any  other  case  in 
which  a  discretion  is  vested  in  him.  Under  that  law,  it  would  seem  that  if  a  Jus- 
tice of  the  Peace  issue  a  warrant  without  the  oath  of  the  party  complaiaing,  it 
would  be  trespass,  and  he  would  be  liable  in  damages,  but  if  issued  by  the  order 
of  a  Judge  of  a  court  of  record  or  other  high  officer,  it  would  be  presumed  to  be 
a  mistake.  Such  officers  would  not  be  liable.  See  Bacon's  Abridgement,  verbo 
Trespass  D. 

We  do  not  think  this  principle  of  the  English  law  ought  to  be  admitted  in 
Louisiana.  A  public  officer,  whether  judicial  or  ministerial,  acting  in  good  &iihi 
under  a  discretion  vested  in  him  by  law,  ought  in  general  to  be  protected  against 
an  action  for  damages  arising  from  an  erroneous  exercise  of  such  discretion. 

With  us.  Justices  of  the  Peace  in  the  country  towns,  and  wards  of  country  ptf- 
ishes,  are  mostly  men  without  legal  learning.  In  criminal  matters  they  are  oAea 
called  upon  to  act  upon  sudden  emergencies,  and  they  have  not  time  to  consult 
men  learned  in  the  law  as  to  the  form  of  their  proceedings.  The  intoest  of  the 
public  requires  that  they  should  act  promptly ;  now,  to  hold  that  they  Aall  be 
responsible  in  damages  for  errors  of  judgment  is  to  destroy  their  efficiency  and  pre- 
vent the  best  men  from  accepting  the  office. 

Lord  Mansfield  said,  one  hundred  years  ago,  in  a  criminal  proaecuticm  aguost 
two  Justices,  Young  and  Pitts,  "  If  their  judgment  is  wrongy  yet  their  hkart  and 
INTENTION  purSf  God  forbid  that  they  should  be  punished ; "  and  be  declared  "  that 
he  should  always  lean  towards  favoring  them  unless  partiality,  corruptioo  m  nnl- 
ice  shall  dearly  appear."  Mr.  Justice  Wihnot  said,  in  the  same  case,  *^  Then,  the 
sole  discretion  being  in  them,  the  rule  is  invariable,  that  this  court  will  nner 
interpose  to  punish  a  Justice  of  the  Peace  for  a  mere  error  in  judgment  1  6a^ 
rows,  562-3. 

And  so  it  has  been  held  in  Louisiana.  It  is  laid  down  in  1  L  B.,  136,  speakiog 
of  a  Justice  of  the  Peace,  ihat  a  Judge  is  not  answerable  civiliter  for  an  error  in 
judgment  so  long  as  he  acts  within  his  jurisdiction.  Nor  can  it  make  any  differ- 
ence that  his  acts  are  considered  ministerial ;  if  he  is  intrusted  with  a  legal  discre- 
tion in  the  exercise  of  his  functions,  although  his  orders  in  criminal  matters  cod- 
dude  nothing  and  are  not  in  that  sense  judgments,  he  ought  to  be  protected  in  the 
honest  discharge  of  his  duties,  notwithstanding  his  errors  may  subject  parties  to 
some  inconveniences,  and  such  seems  to  be  the  settled  doctrine  of  this  court  See 
the  cases  in  2  An.,  968,  and  5  An.,  580. 
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We  do  not  consider  that  in  the  conchisions  to  which  we  have  arrived  on  this       ifAGvin 

V. 

bnmdi  of  the  case,  we  are  overruling  any  decisions  upon  the  subject  Hughs. 

The  action  brought  is  a  civil  suit  governed  bj  the  laws  of  Louisiana.  We  find 
the  doctrine  laid  down  in  three  decisions  of  our  own  courts,  as  we  have  announced 
it  and  the  question  now  is,  shall  we  admit  an  exceptional  case  of  the  English  law 
to  overmle  our  own  decisions?  The  rule  of  the  English  law  has  no  force  here 
except  so  far  as  it  commands  attention  by  the  sole  power  of  the  reasons  upon 
whidi  it  rests.  We  &il  to  perceive  any  sufficiently  cogent,  to  authoriw  the  intro- 
ductioD  of  the  rnie  into  Louisiana. 

But  the  Article  4  to  the  amendments  of  the  Constitution  of  the  United  States 
has  been  cited  as  having  some  application  to  this  case.  It  is  well  known  that  the 
provision  in  question  applies  exclusively  to  the  government  of  the  United  States, 
and  is  a  restriction  upon  the  powers  of  the  general  government.  It  is  merely  the 
enforcement  of  a  well  known  rule  of  the  common  law  carried  into  the  Constitution 
for  the  protection  of  the  citizen  against  the  power  of  the  General  Government  and 
hag  no  application  on  a  question  under  the  State  courts  wherein  an  officer  is 
sooght  to  be  made  liable  civUiter  for  an  error  of  judgment  in  the  exercise  of  a 
power  conferred  upon  him.  In  the  case  of  Dwight  v.  Rice,  5  An.,  580,  it  was 
held  that  a  ministerial  officer  acting  in  good  faith  would  not  be  liable  for  damages 
arising  from  his  act  although  the  statute  under  which  he  acted  should  subsequently 
prove  unconstitational. 

To  prevent  all  misapprehension  we  take  occasion  to  repeat,  that  we  consider 
the  enumerated  powers  conferred  by  the  Act  of  1852  upon  the  Mayor  of  Jackson 
as  ministerial,  that  as  such  ministerial  officer  and  a  conservator  of  the  peace,  he 
had  the  power  to  issue  a  warrant  for  the  arrest  of  Maguire  for  selling  spirituous 
liqaors  without  license,  and  to  hold  him  to  bail  to  answer  the  offence,  but  that  the 
warrant  issued  by  Hughes  was  not  legal  for  want  of  an  affidavit  to  support  it ; 
nevertheless,  as  he  acted  in  good  faith  in  issuing  the  warrant,  he  ought  not  to  be 
held  responsible  for  a  mere  error  of  judgment 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment  against 
tiie  plaintiif  and  in  £eivor  of  the  defendants,  and  that  the  plaintiff  pay  the  costs  of 
both  courts. 

Spoftord,  J.,  dissenting.  M.  W.  Hughes,  Mayor  of  the  town  of  Jackson  and 
er  officio  Justice  of  the  Peace,  and  N.  G,  Nosworthy,  Constable  of  the  town  of 
Jackson,  have  appealed  from  a  judgment  condemning  them  in  solido  to  pay  the 
plaintiff,  John  Maguire,  forty-five  dollars,  as  damages  for  an  illegal  and  unwar- 
ranted arrest 

Nosteorthy  justifies  himself  by  alleging  that  he  acted  under  a  warrant  issued  by 
a  magistrate  of  competent  authority  and  having  jurisdiction  in  the  premises. 

Hughes  pleads  a  similar  defence,  and  urges  that  his  conduct  was  legal,  and  if 
defective  in  any  respect,  that  his  good  faith  in  the  discharge  of  an  official  duty 
protects  him. 

Upon  Nosworthy^s  defence  it  is  only  necessary  to  inquire  whether  the  Mayor 
Hughes  had  jurisdiction  to  issue  a  warrant  to  arrest  Maguire  for  an  alleged  offence 
against  law.  For,  in  executing  the  warrant,  it  appears  that  the  resistance  of  the 
plaintiff  made  it  necessary  to  use  the  violence  which  is  charged  upon  him  as  an 
aggravation  of  a  wrongful  arrest. 

•By  the  Act  of  April  2d,  1832,  incorporating  the  town  of  Jackson,  it  was  pro- 
vided that  a  Mayor  should  be  chosen  by  the  qualified  voters  of  the  said  town, 
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Maouib  (aec.  3),  and  that  the  said  Mayor  shonld  be  ex  officio  a  Justioe  of  the  Peace  within 
the  limits  of  the  town,  and  should  be  commissioned  accordingly,  with  power  ia 
suppress  all  riots,  routs,  affrays,  tumultuous  assemblies,  and  all  breaches  of  the 
peace,  and  arrest  oflfenders  in  the  same  way  and  manner  as  Jtistices  of  the  Peace 
may  or  can  do."  (Sec.  4,  No.  4). 

Hug/us  was  duly  elected  and  commissioned  as  Mayor  of  the  town  of  JaeksoD 
and  ex  officio  Justice  of  the  Peace.  While  holding  such  a  commission  fram  the 
Governor  of  the  State,  in  the  month  of  February,  1855,  he  issued  the  warrant  in 
question,  commanding  Nosworthy,  the  Constable,  to  arrest  the  phuntiff  on  a  charge 
of  violating  the  lawe  of  the  State  by  selling  spirituous  liquors,  Ac 

The  plaintiff  now  contends  that  the  Mayor  of  Jackson  had  no  authority  what- 
ever to  issue  warrants  of  arrest  for  an  infraction  of  the  laws  of  the  State,  and  no 
powers  as  a  peace  officer  or  committing  magistrate,  although  such  powers  were 
expressly  conferred  upon  him  by  this  Act  incorporating  the  town  of  Jackson. 

The  case  of  Lafon  v.  Dufrocq,  9  An.,  352,  is  relied  on  as  authority  for  this 
position.  # 

The  analogy  is  not  perfect ;  that  was  the  case  of  a  civil  suit  for  the  recovei7  of 
a  fine ;  and  it  was  decided  that  the  Mayor  of  Baton  Rouge,  since  the  ConstitntioB 
of  1845,  was  without  judicial  power  to  entertain  such  an  action. 

The  power  here  exercised  of  a  peace  officer  and  examining  magistrate,  is  not 
strictly  judicial,  but  rather  ministerial  or  administrative ;  a  Justice  of  the  Peuse 
acts  judicially  when  he  convicts  and  sentences  an  offender,  or  gives  judgment  for 
a  sum  of  money ;  ministerially,  in  preserving  the  peace,  hearing  charges  against 
offenders,  issuing  sununonses  or  warrants,  examining  the  informant  and  his  wit- 
nesses, bailing  the  Supposed  offender  or  committing  him  for  trial,  &c  1  Chit, 
Black.,  p.  354,  No.  37. 

So  far  at  least  as  these  latter  duties  are  concerned,  I  am  of  the  opinion  that  the 
Mayor  of  Jackson  has  not  been  stripped  of  the  powers  specially  conferred  open 
him  by  the  Act  of  1832,  in  consequence  of  the  adoption  of  the  Constitotioo  of 
1852,  and  if  the  case  of  Lafon  v.  Dufrocq  is  inconsistent  with  this  conclusion,  I 
tiiink,  it  should  be,  so  far,  overruled 

When  the  Constitution  of  1852  declared  that  ^  the  judiciary  power  shall  be 
vested  in  a  Supreme  Court,  in  such  inferior  courts  as  the  Legishiture  may,  froD 
time  to  time,  order  and  establish,  and  in  Justices  of  the  Peace,"  (Art  61)  it  did 
not  restrain  the  Legislature  from  conferring  upon  the  Mayors  of  towns  the  nnal 
police  and  ministerial  powers  of  Justices  of  the  Peace." 

The  Legislature  may  not  make  them  Judges,  or  invest  them  with  jurisdie- 
tion  to  try  civil  causes,  or  to  pass  finally  upon  alleged  offences,  but  they  may 
properly  be  clothed  with  the  attributes  of  committing  magistrates,  and  all  such 
provisional  powers  as  will  enable  tiiem  to  preserve  the  good  order  and  police  of 
their  respective  towns.  They  are  not  Judges,  but  quasi  Justices  of  the  Pesoe, 
having  their  mmisterial  but  not  their  judicial  powers. 

The  power  given  by  the  Act  of  April  2d,  1832,  to  the  Mayor  of  the  town  of 
Jackson  "  to  arrest  offenders  in  the  same  way  and  manner  as  Justices  of  the  Pesoe 
may  do,"  was  not,  in  my  opinion,  impaired  by  tiie  Constitutions  either  of  1645  or 
1852. 

It  was  for  an  imputed  offence  against  a  State  law  that  Mayor  Hugha  issued 
his  warrant  to  arrest  the  plaintiff.  As  he  had  power  and  authority  vested  in  him 
by  law  to  issue  such  a  warrant,  it  follows  by  a  well  settled  rule  that  the  Constahle 
acting  under  it  in  good  faith,  without  notice  of  the  Mayor's  error,  is  protected,  and 
we  therefore  think  that  the  judgment  against  Nosworthy  should  be  reversed. 
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But  the  Major  was  only  empowered  by  the  statute  to  "  arrest  ofifenders  in  the  Maotim 
mne  way  and  manner  as  Jnstioes  of  the  Peace  may  or  can  do."  He  was  bound  Huobb. 
to  proceed  in  issuing  his  warrant,  as  a  Justice  of  the  Peace  is  bound  to  proceed, 
lod,  this  being  a  ministerial  proceeding,  a  Justice  of  the  Peace  would  be  civilly 
reqwnsible  for  wilfully  doing  it  contrary  to  law.  As  a  Judge,  a  Justice  of  the 
Peace  is  not  responsible  civiUy  for  deciduog  against  the  law ;  as  a  committing 
magistraie,  he  is  civilly  responsible  for  acting  against  the  law. 

Now,  unless  a  magistrate  acts  super  visum  on  his  own  positive  and  personal 
knowledge,  or  upon  the  coafeasion  of  the  party  in  his  presence,  he  cannot  lawfully 
isBoe  a  warrant  of  arrest  without  an  affidavit  accusing  the  party ;  and  if  he  thus 
iasoes  a  warrant,  without  an  oath  of  facts  or  circumstances  raising  a  presumption 
of  guilt,  he  is  liable  to  an  action  in  damages  by  the  aggrieved  party,  for  acting 
iUegaDy  in  his  ministerial  capacity.  See  1  East.  Pleas  Grown,  64 ;  2  Term  R., 
225 ;  2  Wils.,  168 ;  Hawkins  P.  0.,  b.  2,  c.  13,  s.  18 ;  Justice  v.  Gosling,  8  Eng. 
Law  et  Eq.  R.,  475  ;  Taylor  v.  Alexander,  6  Ham.,  144 ;  See  also  Armstrong  v. 
Campbeily  2  Brevard,  259  ;  Wallsvxnih  v.  McCuUough,  10  John.,  93 ;  Fluck  v. 
HarringUmy  Breeae,  165 ;  Pratt  v.  HiU,  16  Barb.,  303 ;  Kennedy  v.  Terrel,  Har- 
din, 490 ;  Poulk  V.  Slocum^  3  Black,  421 ;  Miller  v.  Grice,  2  Rich.,  27,  and  the 
American  cases  generally  upon  this  topic. 

It  is  to  be  remarked  in  the  present  case,  that  Mayor  Hughes  was  not  acting 
under  a  town  ordinance ;  he  was  acting  under  the  statute  incorporating  the  town, 
which  authorized  him  to  arrest  offenders  just  as  Justices  of  the  Peace  might  do, 
and  he  procured  the  arrest  of  the  plaintiff  for  the  alleged  violation  of  a  State  law. 
An  (Htlinance  of  the  town  declared  that  "  when  he  may  know,  or  information  is 
given  by  others,  of  the  laws  of  the  corporation  having  been  viobited,  he  shall  imme- 
diately issue  a  writ,"  &a,  &c 

It  is  perhi^  unnecessary  to  consider  whether  this  town  ordinance  enlarged  his 
discretion,  because  he  was  not  acting  under  it 

So  we  have  the  naked  question  left,  can  the  Mayor  of  Jacksota,  acting  as  a  com- 
inittii^  magistrate  under  the  State  law,  order  the  arrest  of  any  person  in  the  town 
of  Jackson  for  an  imputed  violation  of  the  criminal  law  of  the  State  without 
view,  without  confession,  and  without  an  information  laid  before  him  under  oath? 

I  think  he  cannot,  and  that  if  he  does  so,  he  does  it  at  his  peril,  and  that,  in 
case  it  turns  out  tiiat  there  is  no  foundation  for  the  imputed  charge,  the  Mayor  is 
responsible  for  the  trespass  to  the  party  aggrieved.  This  doctrine  with  regard  to 
the  liability  of  peace  magistrates  for  their  ministerial  action  has  been  long  and 
finally  settled  by  the  highest  authorities  in  England  and  America,  a  few  of  which 
have  been  already  cited.  But  it  does  not  derive  its  whole  or  even  its  main  sup- 
port from  arbitrary  precedent  It  is  founded  upon  a  wise  forecast  and  has  for  its 
policy  no  less  noble  an  end  than  to  secure  the  personal  liberty  of  the  citizen  from 
wanton  infringement  Somebody  must  be  held  responsible  for  so  grave  an  injury 
as  the  arrest  of  an  unoffending  citizen.  When  there  is  an  information  undci'  oath, 
the  magistrate  is  protected,  but  the  party  aggrieved  has  his  remedy  against  the 
malicious  informant  But  if  a  magistrate,  without  view,  without  a  confession  of 
the  party,  acting  upon  an  unsworn  statement  whispered  in  his  ear  by  some  unseen 
informer,  may  arrest  an  innocent  citizen  for  any  imputed  crime  and  then  escape 
responsibility  under  his  official  mantle,  where  is  there  a  remedy  for  so  atrocious  a 
wrong  ?  The  framers  of  our  composite  system  of  laws,  after  drawing  from  Roman, 
French  and  Spanish  sources,  the  great  body  of  rules  in  civil  matters,  turned  to 
England  as  the  country  where  personal  rights  and  the  true  harmony  of  liberty 


J 


886  SUPREME  COURT  OF  LOUISIANA, 

maquiri  and  law  had  been  better  understood  than  elsewhere.  They  took  thenoe  the  great 
Hughs.  body  of  onr  criminal  law.  It  accords  with  the  law  of  our  sister  States,  wherever 
the  English  language  is  spoken,  the  mie  that  a  freeman  shall  not  be  arrested 
(unless  ^granf«  delicto)  without  a  previous  accusation  under  oath,  is  regarded  as 
a  sacred  shield.  Our  ancestors,  out  of  abundant  caution,  amended  the  Gonstita- 
lion  of  the  United  States  to  declare  that  "  no  warrants  shall  issue  but  upon 
probable  cause,  supported  by  oath  or  affirmation,  and  particularly  describing  the 
persons  to  be  seized."    Amendments,  Article  lY. 

And  I  do  not  think  that  the  Mayor  of  the  town  of  Jackson  has  any  greater 
power  than  other  committing  magistrates.  It  would  require  something  more  than 
a  town  ordinance  to  make  such  an  innovation  upon  the  law. 

Entertaining  these  opinions,  I  cannot  join  my  colleagues  in  repudiating  ths  time- 
honored  distinction  between  the  civil  liability  of  magistrates  when  acting  judi- 
cially, and  their  liability  when  acting  ministerially.  I  do  not  think  it  was  ever 
repudiated  before  in  Louisiana. 

In  nuitters  afifectingthe  personal  liberty  of  the  citizen,  I  prefer  to  stand  upoa 
the  ancient  ways. 

After  reading  the  record,  I  am  satisfied  that  the  Mayor  of  the  town  of  Jackson, 
in  this  instanoe,  issued  a  process  not  according  to  law,  but  without  such  an  infor- 
mation as  the  law  requires ;  that  there  was  no  probable  cause  for  the  arrest,  dot 
indeed  does  it  seem  to  have  been  pretended  upon  the  trial  that  there  was  any ;  and 
that  the  Mayor  acted  heedlessly  and  wilfully  in  arresting  a  citizen  without  disckM- 
ing  any  source  of  information,  and  without  an  accusation  under  oath.  The  ban 
fact  that  he  is  a  committmg  magistrate  does  not  furnish  him  a  legal  justifi- 
cation. 

For  this  conduct,  I  think  he  is  responsible  in  damages,  as  a  trespasser.  Bat, 
under  the  circumstances,  I  do  not  find  that  the  jury  o{  the  vicinage  erred  in  assess- 
ing damages  so  small  as  to  be  almost  nominal. 

For  these  reasons,  I  think  the  judgment  against  Nofworihy  should  be  reversed, 
and  that  against  Hughes  affirmed. 


Jean  Baptiste  Capdevielle  v,  Joseph  II.  Erwin,  Sheriff,  et  als. 

Wliore  an  administrator  fllcB  an  accoant  showing;  a  balance  duo  by  him  to  the  heir,  and  asks  (br  it?  1»- 
molof^lon ,  ho  cannot  b«  heard  to  aay  that  the  Judgment  ho  himself  provoked ,  Is  not  btaiding  upon  bin 
as  a  Judgment,  because  rendered  en  parte. 

The  required  notices  being  given,  and  no  opiKMition  being  filed  to  the  administrator's  account,  it  «ii 
competent  for  the  Cleric  to  render  a  Judgment  of  homologation. 

An  ii^unction  to  stay  execution  ujion  such  Judgment,  will  be  dissolved  with  damages. 

APPEAL  firom  the  Sixth  District  Court  of  the  Parish  of  Ibervilk,  Beale,  J. 
Z.  Labauve  and  £.  W.  Blake,  for  plaintiff  and  appellant    /.  H,  Ilsley,  E, 
W.  Robertson  and  Michel,  for  defendants. 

Spofford,  J.  This  is  an  injunction  sued  out  by  the  plaintiffs  to  restrain  an 
an  execution  issued  at  the  instance  of  Louis  E.  Landry,  upon  a  judgment  homo- 
logating the  account  of  the  plaintiff,  as  administrator  of  the  succession  of  Mn. 
Louis  E,  Landry,  for  the  balance  thereon  adjudged  to  be  due  by  the  plaintiff  ia 
the  heir. 
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The  injuDction  was  perpetuated  for  the  sum  of  four  hundred  dollars  and  dis-     Cafd»tiblm 
solved,  as  to  the  balance,  with  damages.  Erwin. 

The  plaintiff  in  injunction  has  appealed.  He  contends  that  the  judgment  of 
homologation  was  rendered  ex  parte  by  the  Clerk,  and  that  no  execution  can  is- 
sue thereupon. 

It  was  not,  in  legal  contemplation,  ex  parte,  for  the  required  notices  were  given. 
But  the  party  who  asked  for  the  homologation  of  the  account  showing  the  balance 
due  by  him  to  the  heir,  certainly  cannot  be  heard  to  say  that  the  judgment  he 
himself  provoked,  is  not  binding  upon  him  as  a  judgment,  because  rendered  ex 
parte. 

There  being  no  opposition  filed  to  the  plaintiff's  account,  it  was  competent  for 
the  Clerk  to  render  such  a  judgment  as  he  has  rendered.  Acts  of  1855,  p.  50, 
sec  4 ;  Constitution,  Art  76. 

The  plaintiff  in  injunction  is  precluded  from  denying  that  the  defendant  Louis 
E.  Landry,  was  the  person  entitled  to  cbiim  the  benefit  of  the  judgment  of  ho- 
mologation liquidating  the  balance  due  to  the  heir. 

The  estate  of  Mrs,  Landry,  admmistered  by  the  plaintiff,  was  not  vacant ;  he 
was  appointed  administrator,  not  curator ;  the  heir  was  present ;  a  minor  whom 
the  law  made  heir  with  benefit  of  an  inventory.  The  plaintiff,  in  his  official 
capacity,  recognized  the  minor  child  of  the  deceased  and  Louis  E,  Landry,  her 
hdftband,  as  sole  heir  to  the  deceased,  and  had  a  tutor  ad  hoc  appointed  to  repre- 
sent the  child  in  the  mortuary  proceedings.  Pending  those  proceedings,  the  child 
died,  and  the  father  thus  became  heir  to  the  whole  succession.  This  appears  from 
the  papers  filed  in  his  quality  as  administrator  by  the  pUintiff  himself.  Moreover, 
the  present  injunction  is  based  mainly  upon  the  allegation  that  Louis  E,  Landry 
was  the  sole  heir,  and  had  settled  with  the  plaintiff  as  administrator,  by  giving 
hun  a  discharge  in  full  for  the  balance  now  in  controversy.  Under  these  circum- 
stances, the  plaintiff  cannot  be  heard  to  urge  that  Louis  E,  Landry  has  not  been 
recognized  aA  heir,  and  was  without  authority  to  take  out  execution  for  the  balance 
adjudged  to  be  due  upon  the  administrator's  own  showing. 

As  to  the  alleged  settlement  and  discharge,  it  is  clearly  shown  that  the  plaintiff 
paid  Landry  only  $400,  upon  a  claim  exceeding  $1,800,  and  took  a  receipt  in  full 
from  him  at  a  time  when  he  was  so  intoxicated  as  to  be  incapable  of  making  a 
valid  contract. 

Landry  acknowledges  the  correctness  of  the  judgment  perpetuating  the  injuno> 
tiou  to  the  extent  of  9400«  but,  in  this  court,  he  has  filed  an  answer  praying  dam- 
ages as  for  a  frivolous  appeal. 

As  the  District  Judge  awarded  damages  upon  the  dissolution  of  the  injunction 
and  the  delay  has  been  very  short,  we  do  not  feel  called  upon  to  grant  the  appd  - 
lee's  prayer. 

Judgment  affirmed. 
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State  v.  John  C.  Wilson. 

If  the  transcript  of  appeal  be  Imperfect  from  omts^ns  of  the  Clerk  whoso  certtlBeate  ia  tail,  it  ig  the  du- 
ty of  the  appellees  to  have  the  correction  made  by  a  eertiorarij  otherwise  the  appellate  ooart  wUl  act 
upon  it  as  a  complete  record  and  reverse  the  judgment  of  the  court  below,  if  it  does  not  appear  to  be 
Justified  by  the  documents  and  evidence  contained  in  the  transcript. 

APPEAL  from  the  Sixth  District  Court  of  the  Parieh  of  Iberville,  Beale,  J. 
Duncan  Stuart,  for  the  State.     Zenon  Labauvey  for  defendants  and  appel- 
lants. 

Merrick,  C.  J.  Outside  of  the  record  we  know  that  this  case  was  before  m 
last  year  and  was  remanded  for  a  new  trial.  The  second  trial  also  resalted  in  a 
judgment  against  the  sureties  of  Wtlson,  and  they  have  appealed. 

The  judgment  of  the  lower  court  cannot  be  maintained  without  reference  to  the 
transcript  filed  on  the  former  appeal  and  considering  orders  which  were  not  ofier- 
ed  in  evidence  on  the  last  trial,  we  think  it  would  be  countenancing  a  mode  of 
practice  much  too  loose  to  make  such  reference.  The  rights  of  parties  should  in 
genera]  be  determined  on  the  record  as  certified  and  presented  to  us.  If  it  be  imper^ 
feet  from  omissions,  the  appellees  can  always  have  it  corrected  by  a  certiorari. 
Looking  to  the  record  alone,  the  case  appears  to  be  presented  here  for  the  first 
time. 

It  docs  not  appear  by  the  present  transcript  that  there  was  any  order  given  to 
the  Sheriff  to  take  the  appearance  bond  of  the  accused.  Neither  is  the  opinioa 
and  former  decree  of  this  court  in  the  record  or  any  evidence  to  stop  the  defen- 
dant from  making  the  point  de  novo. 

Wliere  procedings  arc  conducted  with  so  much  negligence  we  will  not  renuuid 
a  second  time  for  a  new  trial  but  will  at  once  render  a  judgment  of  nonsuit 

It  is,  therefore,  ordered,  adjudged  and  decreed,  by  the  court,  that  the  judgment  of 
the  lower  court  as  to  the  said  Matthew  Marr^  Charles  F,  Stubbs,  and  Henry  KeUeff 
be  avoided  and  reversed  and  that  there  be  judgment  in  favor  of  said  defendftots 
as  in  case  of  nonsuit 

Spofford,  J.  dissenting.  As  stated  by  the  Chief  Justice,  this  case  was  fomer- 
ly  before  us  and  was  remanded  for  a  new  trial.  On  that  occasion,  we  were  calkd 
upon  to  decide  whether  the  order  given  by  the  district  judge  to  admit  the  aocoaed 
to  bail  was  sufficient ;  we  held  it  was,  but  the  bond  not  being  in  evidence,  the 
cause  was  remanded  for  a  new  trial  on  that  account  See  opinion  book.  A  new 
trial  has  been  had,  and  the  sureties  have  again  appealed ;  but  they  have  choeeo  to 
bring  up  an  impefect  record  omitting  nearly  all  the  documents  and  orders  which 
we  know  were  contained  in  the  former  record.  Besides,  the  fact  is  patent  upon 
this  rccorcd,  that  it  is  imperfect 

These  sureties  brought  up  the  appeal  and  should  have  brought  a  complete  truh 
script.  It  is  their  fault  that  it  is  incomplete,  and  they  should  not,  in  my  opinioQ* 
profit  by  theur  fault ;  we  know  that  ihe  Clerk's  certificate  is  a  mistake,  that  there 
was  a  sufficient  order  admitting  the  party  to  bail,  which  has  been  left  out  of  the 
record. 

I  think  we  should  dismiss  the  appeal  ex  officio.  See  Harris  v.  Hay$,  8  An.  433. 
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P.  J.  CocKBURN   V,  Union  Bank  op  Louisiana. 

1  Btockholder  in  a  corporaUoD  has  a  right  to  aocen  to  the  proper  aoaroee  of  knowledge  to  know  how 
the  affiiirs  of  the  oorporatioa  are  conducted.  If  his  righfaa  are  not  restricted,  in  that  respect,  by  their 
charter  or  rules  and  by-laws  passed  in  oonformlty  thereto,  a  stockholder  In  a  Banking  Company  has 
a  right  to  the  inspectton  of  the  "  discount  book  "  of  the  Bank,  within  proper  and  reasonable  hours. 

If  ihe  r^ht  is  denied  a  mandamm  is  the  proper  remedy. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Semmes  ^  Labatt,  for  plaintiff  and  appeUant.    Benjamin,  Bradford  &  Fin' 
ney,  for  defendant. 

GoLB,  J.  This  is  a  petition  by  the  plaintiff,  as  a  stockholder  of  the  Union 
Bank,  for  a  mandamus  to  compel  the  officers  thereof  to  allow  him  the  right  of  in- 
speeting  the  "  discount  book  "  of  the  bank,  within  proper  and  reasonable  hours, 
which  right  had  been  denied  him  on  due  demand. 

Petitioner  allies,  that  he  is  a  citizen  of  the  State  and  the  owner  of  one  hun- 
dred and  ten  shares  of  the  capital  stock  of  the  bank,  which  is  established  under 
the  Free  Banking  laws  of  this  State ;  that  for  purposes  "  material  to  the  interests 
of  himself  and  other  stockholders,  and  also  the  interests  of  said  banking  oompanj, 
aod  of  the  public,  he  is  desirous  of  examining  the  discount  book  of  said  banking 
company ;  that  among  other  objects  in  view,  he  is  desirous  of  ascertaining,  by  an 
ezsmination  of  said  book,  to  whom  and  in  what  manner  loans  or  discounts  have 
been  made  by  said  banking  company,  and  on  what  security  or  endorsements,  and 
vhether  said  loans  and  discounts  have  been  made  in  conformity  to,  or  in  violation 
of  the  free  banking  law  of  this  State,  or  the  rules  and  by-laws  of  said  bankmg 
company." 

The  amended  petition  avers,  *'  that  petitioner,  as  a  stockholder  of  the  bank,  has, 
m  common  with  the  other  stockholders,  a  right  of  property  in  the  books  of  the 
hank,  and  that  all  the  stockholders  of  said  bank  are  legally  entitied  to  inspect  the 
books  thereof,  and  the  refusal  to  permit  petitioner,  or  any  other  stockholder,  to 
in^Kct  said  discount  book,  may  not  only  endanger  the  interests  of  the  public,  but 
abo  the  interests  of  petitioner  as  a  stockholder,  as  well  as  those  of  all  other  stock- 
hoMera ;  the  enjoyment  of  said  right  being  necessary  to  enable  petitioner,  and 
other  stockholders,  to  prevent  mismanagement  on  the  part  of  the  directors  and 
officers  of  the  bank,  and  to  correct  any  act  of  mismanagement  by  a  removal  of 
the  director  or  directors  guilty  of  mismanagement  at  any  ensuing  election." 

The  defendant  filed  an  exception  that  the  petition  disclosed  no  cause  of  action, 
nor  Isigal  ground  for  the  issue  of  a  mandamus.  This  exception  was  sustained  by 
the  Judge  a  quo,  and  the  rule  taken  by  petitioner  was  discharged  with  costs. 

We  will  examine  the  case  at  bar  in  three  pomts  of  view  : 

1.  Has  petitioner  a  sufficient  interest  to  justify  his  action  ? 

2.  Has  he  the  general  right  which  he  claims  ? 

3.  Can  this  right,  if  he  has  it,  be  enforced  by  mandamus  ? 

1.  It  is  eyidently  his  interest,  as  a  stockholder,  to  have  the  busmess  of  the 
bank  properly  conducted.  If  loans  are  made  on  an  insecure  basis,  or  on  securities 
reprobated  by  law,  his  interests  will  eventually  suffer.  It  is  impossible  for  him  to 
alkge  that  his  mterests  have  already  been  affected  injuriously,  because  he  has  been 
deprived  of  the  sooroe  of  this  knowledge. 

37 
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V.  2.    Has  he  the  general  right  which  is  demanded  ?    Defendant  avers,  that  by 

Umoh  Baxk  ^g  charter  of  the  Union  Bank,  and  the  laws  applicable  thereto,  the  entire  man- 
agement of  its  affairs  and  the  control  of  its  books  and  property  are  confided  to  a 
board  of  directors,  who  administer  the  same,  and  have  the  right  of  deciding  when, 
by  whom  and  for  what  purpose  the  said  books  shall  be  inspected,  except  in  cases 
specially  provided  for  by  law,  and  that  petitioner  has  in  law  no  right  to  demand 
at  his  pleasnre  the  inspection  of  the  books  specially  referred  to  and  designated  in 
his  petition  as  the  discount  book  of  said  bank.  If  the  board  of  directois  have 
the  exclusive  right  alleged  to  exist  in  them,  they  must  derive  the  power  and  pre- 
rogative from  the  Free  Banking  laws  of  the  State,  or  the  charter  or  notarial  act 
containing  the  agreement  by  which  this  bank  was  created,  or  trom  the  roles  and 
by-laws  of  the  bank  ;  defendant  has  not,  however,  called  our  attention  to  any  Act 
of  the  Legislature,  to  any  part  of  the  charter  of  the  bank  or  to  any  ot  its  roles 
or  by-laws  which  confer  such  exclusive  authority  upon  the  board  of  directors,  and 
we  are  not  aware  of  the  grant  of  any  such  prerogative  exclusively  to  the  board 
of  directors. 

A  stockholder  in  a  corporation  possesses  all  his  individual  rights,  except  so  far 
as  he  is  deprived  of  them  by  the  charter  or  the  law  of  the  land ;  as  long  then  as 
the  charter  or  the  rules  and  by-laws,  passed  in  conformity  thereto,  and  the  law,  do 
not  restrict  his  individual  rights,  he  possesses  them  in  full  and  can  donand  to  ex- 
ercise them.  It  cannot  be  denied  that  it  is  the  right  of  every  one  to  see  tiiat  his 
property  is  well  managed  and  to  have  access  to  the  proper  soaroes  of  knowing 
in  this  respect. 

According  to  our  present  laws,  any  number  of  individuals,  by  following  certain 
regulations  prescribed  by  statute,  can  organize  themselves  into  a  corporation ;  if 
they  were  not  incorporated,  they  would  be  partners  inter^se,  and  as  such  enjoy  all 
the  rights  of  partners.  It  must  be  granted  that  every  partner  has  the  right  to 
inspect  the  books  of  the  partnership,  and  the  mere  fact  of  incorporation  cannot 
destroy  that  right,  xmless  it  is  taken  away  by  some  provision  of  the  charter,  or 
some  law  or  by-law  of  the  corporation. 

In  the  case  of  Purton  v.  The  CarroUon  Railroad,  3  An.  30,  the  court  says 
that,  "  Corporations  are  to  be  treated  with  reference  to  the  objects  of  their  aa- 
tion  and  to  the  express  powers  with  which  the  Legislature  may  have  invested 
them  ;  to  that  extent  the  general  law  of  partnership  is  superseded  by  the  charter." 
Again,  in  the  same  case,  "  The  extent  of  the  power  given  to  corporations  in  an- 
thorizing  them  to  make  by-laws,  is  not  accurately  defined,  but  the  effect  of  the 
power,  when  properly  exercised,  is  that  stockholders  are  bound  by  a  set  of  pro- 
visions and  rules  beyond  those  actually  contained  in  the  charter,  and  as  &r  as 
they  extend,  they  also  supersede  the  general  law  of  partnership." 

The  right  claimed  does  not  clash  with  the  objects  for  which  the  bank  was  cre- 
ated. The  unseasonable  and  unusual  exercise  of  the  right  might  be  inconvenieot 
and  troublesome,  but  that  abuse  might  be  remedied  by  proper  by-laws.  It  is 
urged  that  the  Act  of  the  Legislature,  approved  24th  February,  1842,  which  de- 
clares that  it  shall  be  lawful  for  any  stockholder,  at  any  time  daring  bosioeBS 
hours,  to  examine  and  take  copies  from  the  stodi  ledger  ai  any  bank,  etc,  confines 
the  right  of  a  stockholder  to  an  examination  of  the  stock  ledger  aJone ;  on  the 
principle  of  expremo  unius  est  exdusio  aiterius.  This  law  was  passed  in  Febru- 
ary, 1842,  previously  to  the  decision  in  thn  case  of  Hatch  v.  The  City  Sank  (f 
New  Orleans,  which  took  place  in  March,  1842,  but  subsequently  to  the  decision 
of  Judge  Watts,  in  the  court  below.    It  was  evidently  enacted  witii  rdation  to 
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thftt  controverey,  and  merely  declared  the  will  of  the  Legislature  on  the  point  in       Cocncwi 
that  case,  which  was  the  right  of  inspecting  the  stock  ledger.    If  the  L^islatare     Unov  bams. 
had  granted  the  right  to  the  stockholders  ''  at  any  tune  during  business  hours  "  to 
examine  any  other  books  of  the  bank,  it  might  have  interfered  with  the  right  of 
the  bank  to  prescribe  rules  on  the  subject,  and  such  unrestricted  right  of  exami- 
nation would,  probably,  be  productive  of  inconvenience. 

The  principle  "  expressio  unius  est  exdusio  alterius"  cannot  be  applied  when  a 
party  already  enjoys  by  law  a  right ;  for  in  such  a  case  the  exercise  of  the  right 
must  be  prohibited  by  the  repeal  of  the  law  granting  it 

That  principle  applies  often  when  there  is  no  law  granting  a  certain  privilege ; 
then  a  special  statute  conferring  particular  powers  may  be  deemed  an  exclusion  of 
an  others.  As  in  the  case  at  bar,  the  stockholder  has  the  right  claimed  ;  the  de- 
claration by  the  Legislature  that  he  has  another  and  distinct  right  does  not  deprive 
him  of  that  which  is  accorded  by  other  laws. 

3.  Can  this  right  be  enforced  by  mandamus  ?  It  is  not  sufficient  to  deprive  peti- 
tioner of  this  remedy,  because  he  may  have  another  specific  legal  remedy,  viz  :  a 
8oit  for  damages.  A  suit  of  this  character  might  last  for  a  long  time  and  peti- 
tiooer  suffer  great  loss  by  being  debarred  from  an  examination  of  the  discount 
books.  Judge  Martin,  in  the  case  of  Hatch,  says :  "  There  is  not  any  difference, 
in  my  opinion,  between  a  case  in  which  no  remedy  is  provided,  and  that  in  which 
the  remedy  is  absolutely  useless  or  extremely  inadequate.  The  right  claimed  is 
of  soch  a  nature  that,  to  be  of  any  value,  it  must  be  promptly  enforced.  It  is  not 
sosoeptible  of  any  but  the  most  capricious  measure  of  damages.  The  slowness  of 
legal  forms,  if  any  other  remedy  than  the  writ  of  mandamus  were  resorted  to,  is 
flach  that  the  public  good  would  suffer  from  the  delay.  The  provisions  of  our 
law,  in  this  respect,  are  in  accordance  with  those  of  the  common  law,  which  the 
coonsel  for  the  appellants  has  invoked. '  It  is  laid  down  by  Lord  Mansfield,  that 
in  order  to  exclude  the  writ  of  mandamus^  remedy  by  other  means  must  be  ade- 
quate, or  must  afford  specific,  or  what  in  ^the  case  is  equivalent  to  specific  relief. 
Damages  cannot  be  said  to  be  specific  relief,  for  the  refusal  of  leave  to  inspect 
books." 

We  are  of  opinion  that  a  mandamus  is  the  proper  remedy  in  the  present  case. 
If  petitioner  has  the  right  of  examining  the  discount  books,  he  cannot  be  deprived 
of  this  right  by  the  substitution  of  damages.  He  does  not  ask  for  damages,  but 
for  the  exercise  of  a  right.  If  he  has  the  right,  he  ought  to  have  the  exercise  of 
it  as  soon  as  possible ;  for  the  deprivation  of  his  right  cannot,  perhaps,  be  accur- 
atdy  estimated  in  damages.  It  may  be  many  years  before  the  amount  of  the 
damage  can  be  known.  In  ordinary  cases  it  would  not  be  a  sufficient  reason  for 
a  mandamus  that  the  party  could  obtain  thereby  a  quicker  remedy  for  his  wrong, 
because  his  damages  can  be  well  ascertained,  but  in  the  case  at  bar  the  loss  that 
may  result  from  the  non-examination  of  the  discount  books  cannot  be  accurately 
nor  soon  known. 

The  case  of  Hatch  v.  Vie  City  Bank,  1  B.  470,  cannot  be  considered  as  a  de- 
cisive authority  against  our  view  of  the  case,  because  it  was  the  opinion  of  two 
jodges  and  not  of  the  majority  of  the  court ;  Judge  Simon  was  absent  from  ill 
health ;  Morphy,  J.,  being  interested,  did  not  sit  on  the  trial  of  the  case,  and 
Judge  Martin  dissented ;  so  that  the  opinion  was  that  of  but  two  judges,  Garland 
and  Bullard.  Vide  Wordsworth  on  Joint  Stock  Companies,  p.  86-7 ;  CoUyer  on 
Part  p.  115  and  644 ;  5  Mason,  176 ;  Bacon  v.  Robertson,  18  How.  S.  C.  U.  S.  ' 
B.  483  ;  C.  C.  437 ;  1  Blackstone  Com.  472 ;  Smith  v.  McMicken,  3  An.  322 ; 
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OicaowM       Bank  of  MobiU  v.  Harris,  5  An.  538 ;  C.  0.  426, 427 ;  3  Burrow  R.  p.  1265 ; 

Umo/bahk      Bisset  on  Partnership,  p.  289 ;  10  Wend.  393 ;  12  Wend,  183 ;  9  La.  329 ;  Km- 

doll  v.  The  United  States,  12  Pet  p.  615 ;  Sessions  Acta  of  1855. 

It  is  objected  that  the  interests  of  the  pablic  in  the  foithfnl  administratioD  of 
the  bank  are  protected  by  the  Board  of  Currency  and  Committees  of  the  Legis- 
lature. These  do  not,  however,  deprive  petitioner  of  the  privilege  of  superyising 
his  own  interests ;  he  is  not  bound  to  depend  on  the  fiddity  of  public  a^entB  for 
the  protection  of  his  rights. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided  and 
reversed  ;  that  the  exception  be  overruled ;  that  this  cause  be  remanded  to  be 
tried  on  its  merits,  and  that  appellee  pay  the  costs  of  appeal. 


H.   PaRGOUD    V,    P.   M.   TOURNE. 

A  landlord  Is  not  responsible  in  damages  to  his  lessee,  arising  from  the  illegal  oonduci  of  an  adjolnin; 

proprietor,  in  constructing  a  privy  against  the  intervening  wall  when  it  appears  that  the  wall  vas  fll 

and  sufficient  for  the  purpose  designed.    The  Article  of  the  OOde  applies,  when  there  are  vices  and 

defects  In  the  thing  leased--he  is  not  bound  to  guarantee  against  losses  that  happen  from  the  iialar» 

of  the  wall,  and  the  illegal  conduct  of  the  adjoining  proprietor. 
When  the  lease  was  entered  into,  the  lessor  was  not  obliged  to  suppose  that  hte  neighbor  would  violate 

the  law,  and,  therefore,  it  cannot  be  considered  that  a  warranty  against  his  Illegal  acts  formed  a  tacit 

condition  of  the  contract  of  lease. 
All  that  is  required  of  the  lessor  is  to  have  a  wall,  slAunch  and  sufficient  for  the  purpose  for  which  it  ii 

intended  :  he  is  not  required  to  have  a  wall  capable  of  protecting  the  lessee  against  the  unlawful  acta 

of  the  contiguous  proprietor. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  CoUon,  J. 
H.  Griffin,  attorney  for  plaintiff  and  appellant.    Mott  if  Fraetr,  attorney 
for  defendant 

Cole,  J.  The  plaintiff  claims  from  the  defendant  $442  50,  rent  of  a  ware- 
house. The  latter  reconvenes  and  demands  $338  70,  amount  of  damages  caused 
to  his  goods  by  tiie  sinks  of  the  adjoining  property,  belonging  to  the  Bank  of 
Louisiana.  The  district  judge  allowed  ,$263  70,  on  the  reconventional  demand, 
and  plaintiff  has  appealed. 

The  evidence  establishes  that  the  privies  were  on  the  property  of  the  Bank  of 
Louisifma :  that  they  were  buUt  too  close  to  the  wall  of  the  warehouse ;  tiiat  tiiey 
had  overflowed  and  the  liquid  matter  oozing  through  the  dividing  wall  had  iojurod 
some  of  the  merchandise  of  defendant ;  that  this  wall  is  "  good  and  appears  well 
built ; "  that  the  privies  were  subsequently  removed  further  from  the  wall. 

The  sole  question  is  whether  defendant,  who  was  the  lessee,  has  a  right  of  ac- 
tion for  the  damages  against  plaintiff,  the  lessor. 

Article  688  of  the  Civil  Code  declares  that, ''  he  who  wishes  to  dig  a  weD  or  a 
necessary,  to  build  a  chimney,  or  hearth,  a  forge,  an  oven,  a  frumaoe  or  stable,  to 
put  up  shelves,  or  to  store  salt  or  other  corrosive  substances  near  a  wall,  whether 
held  in  common  or  not,  is  bound  to  leave  the  distance,  and  cause  to  be  made  the 
works  prescribed  by  the  regulations  of  the  police,  in  order  that  his  neighiMr  be 
not  injured  thereby." 

Art  691,  C.  C,  provides  that :  "  He  who  wishes  to  dig  a  necessary  or  a  wetl 
against  a  wall,  whether  held  in  conunon  or  not,  is  bound  to  build  another  waD  one 
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foot  thick ;  and  when  there  is  a  well  on  one  side  and  a  necessary  on  the  other,  p^boocd 
there  shall  be  fonr  feet  masonry  betwixt  the  two,  including  the  thickness  on  both  locm. 
odes ;  hot  between  two  wells  three  feet  interval  are  sufficient" 

It  appears  from  these  Articles  that  the  obligation  to  construct  the  priyy  so  as 
not  injure  his  neighbor  was  upon  the  proprietor  of  the  property  contiguous  to 
that  of  i^aintiff,  and  ihe  latter  cannot,  therefore,  be  rendered  responsible  for  the 
m^glect  of  the  former  to  comply  with  the  provisions  of  the  law  relative  to  privies, 
DolesB  there  is  some  special  law  relative  to  lessors,  which  makes  them  liable. 

The  defendant  relies  on  Article  2665  of  the  Civil  Code.    It  is  in  these  words : 

"The  lessor  guarantees  the  lessee  against  all  the  vices  and  defects  of  the  thing, 
vhich  may  prevent  its  being  used,  even  in  case  it'  should  appear  that  he  knew 
nothing  of  the  existence  of  such  vices  and  defects  at  the  time  the  lease  was  made, 
and  even  it  they  have  arisen  since,  provided  they  do  not  arise  from  the  fault  of  the 
leasee ;  and  if  any  loss  should  result  to  the  lessee  from  the  defect,  the  lessor  shall 
be  bound  to  indemnify  him  for  the  same." 

This  article  applies  when  there  are  vices  and  defects  in  the  thing  leased ;  but 
there  was  no  vice  and  defect  in  the  division  wall.  It  was  fit  and  sufficient  for  the 
purpose  designed,  if  the  proprietor  of  the  edifice  adjacent  to  that  of  plaintiff  had 
obeyed  the  requisitions  of  the  law  ;  the  wall  was  naturally  porous,  and  such  as  we 
Boppose  is  generally  constructed.  There  is,  at  least  in  the  record,  no  evidence  to 
establish  the  contrary,  and  the  lessor  was  not  by  this  Article  bound  to  guaranty 
against  losses  that  happened  from  the  nature  of  the  wall  and  the  illegal  conduct  of 
the  adjoining  proprietor.  The  loss  in  the  case  at  bar  was  caused  by  the  oozing 
of  liquid  matter  through  the  division  wall,  which  would  not  have  happened  if  the 
contiguous  proprietor  had  complied  with  the  law.  When  the  lease  was  entered 
into,  the  lessor  was  not  obliged  to  suppose  that  his  neighbor  would  violate  the 
law,  and  therefore,  it  cannot  be  considered  that  a  warranty  against  his  ill^al  acts 
formed  a  tacit  condition  of  the  contract  of  lease  ;  all  that  is  required  of  the  lessor 
is  to  have  a  wall  staunch  and  sufficient  for  the  purpose  for  which  it  is  intended  ; 
he  is  not  required  to  have  a  wall  capable  of  protecting  the  lessee  against  the  un- 
hwM  acts  of  the  contiguous  proprietor.  We  do  not  think  the  lessor  is  obliged 
to  eiamine  the  buildings  of  adjoining  proprietors  to  see  if  they  have  constructed 
any  works  which  may  injure  his  lessee. 

Art  2673,  C.  C,  declares  that,  '*  the  lessor  is  not  bound  to  guarantee  the  lessee 
against  disturbance  caused  by  persons  not  claiming  any  right  to  the  premises ; 
hat  in  that  case  the  lessee  has  a  right  of  action  for  damages  sustained  against  the 
person  occasioning  such  disturbance." 

The  damage  in  this  case  was  not  caused  by  plaintiff,  but  by  a  party  claiming 
no  right  to  the  premises  leased  by  plaintiff;  the  latter  is  not,  therefore,  re- 
sponsible. 

Defendant  is  liable  for  legal  interest  on  the  instalments  of  the  lease  from  their 
maturity. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed,  and  that  plaintiff  recover  of  defendant  four  hundred  and  forty-two 
doUais  and  fifty  cents,  with  five  per  centum  interest  on  three  instalments  thereof 
of  9110  each  respectively  from  the  maturity  of  each,  to  wit :  from  the  15th  Feb- 
roary,  15th  March  and  15th  April  of  the  year  1856,  and  a  like  interest  on  three 
instaUments  of  ^7  50  of  said  $442  50,  commencing  from  the  respective  maturity 
of  each,  to  wit :  from  the  15th  July,  15th  August  and  15th  September  of  thQ 
year  1855. 
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pabooub  It  IB  farther  ordered  and  decreed,  that  the  reconyentional  demand  of  defeoduit 

ToDBxc.         be  rejected,  and  that  he  pay  the  costs  of  both  courts,  and  that  his  right,  if  aoy 

he  has,  be  reserved  to  him  to  proceed  for  his  reconyeDtional  d^nand  against  the 

party  or  parties  who  may  be  liable  for  the  same. 


"13    294' 
48  1260 


James  Nesom  ».  Thomas  P.  D'Armond. 

Wb«re  an  obligatkxi  wm  to  be  paid  In  sovoral  fnstAlhnoQts,  and  all  the  instaUmcnts  were  dve  vIhd  tin 
debtor  made  a  payment  without  dtrectUig  on  which  installmant  the  crodit  was  to  be  givea—Hdi : 
The  paymout  must  be  doom3d  lo  have  boon  made  in  part  satisfaction  of  the  whole  debt  and  prescrip- 
tion on  all  the  installmouts  w.is  thereby  Interrupted. 

APPEAL  from  the  Seventh  District  Court  of  the  Pariah  of  East  Feticisoa, 
Ratliff,  J,  Fuqua  ^  KUlxnirne,  for  phuntiff  and  appellee.  Muse  If  Hardit, 
ior  appellant. 

Cole,  J.  At  a  probate  sale  of  the  saccessioi^  of  William  and  Mo/ic^  Kir- 
by,  made  on  the  4th  of  May,  1836,  William  J,  Nesom  became  the  purchaser  of 
the  slave  Julia  and  her  child  Lettyj  for  eighteen  hundred  dollars,  payable  in  three 
equal  annual  instalhnents,  and  bearing  ten  per  cent  interest  from  maturity  til! 
paid,  and  Thomas  F.  D*Armond,  the  present  defendant,  signed  the  acyudication  as 
his  surety. 

This  obligation  is  the  basis  of  the  present  suit,  none  of  it  having  been  paid^  as 
is  alleged,  but  the  three  amounts  for  which  credit  is  given  in  the  petition.  Hiere 
are  two  issues  presented,  prescription  and  payment.  The  cause  was  tried  by  a 
jury,  whose  verdict  was  for  plamtiff,  and  defendant  has  appealed  from  the  judg- 
ment thereon. 

1.  The  prescription  applicable  to  this  claim  is  ten  years,  as  no  notes  were 
taken.    C.  C.  3508  ;  3  An.  46. 

On  the  5th  of  May,  1847,  the  first  installment  would  be  prescribed,  if  there  liad 
been  no  interruption  of  prescription ;  there  were,  however,  payments  made  thereoa 
in  the  following  manner : 

At  the  probate  sale  of  William  J,  Nesom,  the  purchaser  of  said  slaves,  tbqr 
were  abjudicated  to  James  Nesom,  the  present  plaintiff,  who  gave  his  notes  paya- 
ble on  the  13th  January,  1846,  1847  and  1848 ;  plaintiff  was  then  the  tutor  of 
the  Kirby  minors,  and  there  was  a  settlement  between  him  and  the  administrator 
of  the  estate  of  W.  /.  Nesom,  by  which  plaintiff's  notes  were  given  up  to  him  to 
be  credited  on  the  indebtedness  of  the  estate  of  W,  /.  Nesom  to  the  sncceasioD  of 
William  and  Malicka  Kirby.  The  credits  allowed,  correspond  with  the  matarity 
of  the  notes  of  plaintiff;  they  matured  anterior  to  the  acquisition  of  prescriptioo 
by  defendant's  principal  on  the  notes  sued  on.  It  is  objected  by  defendant,  that 
plaintiff  in  his  petition  has  imputed  the  payments  to  the  satis&ction  alone  of  the 
first  installment,  and  has  not  allowed  any  portion  of  the  credits  to  be  applied  to 
the  payment  either  of  the  principal  or  interest  of  the  two  last  iostallmeots,  and 
that  the  plea  of  prescription  should  prevail,  except  for  the  last  instaUment,  Ux 
although  suit  No.  638,  for  the  claim  now  sued  on,  was  brought  in  March,  1849, 
yet,  as  on  the  4th  of  May,  1849,  the  last  installment  would  have  be^  due  ten  yean, 
of  course,  the  other  two  installments,  which  fell  due  one  and  two  years  earlier, 
would  have  been  barred  by  the  prescription  of  ten  years,  unless  the  amoontB  ai- 
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fcged  to  haTe  been  paid  interrapted  prescription,  and  admitting  that  these  pay-  ^^^ 
ments  woe  paid  in  tlie  manner  described,  yet  they  have  been  by  plaintiff  imputed  i>'Abxo59. 
to  the  payment  of  the  first  instalhnent,  and  that,  therefore,  the  second  installment 
is  barred  by  prescription.  We  are  of  opinion  there  is  nothing  in  this  objection ; 
it  appears  that  plaintiff  has  made  an  error  in  the  petition ;  that  all  the  install- 
neots  were  due  when  the  payments  were  made,  and  the  credits  onght  to  have  been 
made  on  different  instaDments,  and  suit  onght  to  have  been  instituted  for  the  three 
instaUments  subject  to  these  credits,  whereas  he  seems  to  have  considered  them  as 
paying  the  first  instalhnent ;  he  alleges,  in  his  brief,  he  was  led  into  this  error  by 
copying* "  word  for  word,"  so  much  of  the  petition  in  suit  No.  638  as  relates  to 
the  amount  of  the  claun,  the  credits  and  the  balance  due,  and  he  asks  for  an  amend- 
ment of  the  judgment,  as  it  causes  him  to  lose  near  three  hundred  dollars. 

We  think  that  as  all  the  installments  were  due  when  the  payments  were  made, 
aad  as  the  debtor  did  not  direct  on  which  installment  he  wished  the  credit  to  be 
made,  that  the  payments  must  be  deemed  to  have  been  made  in  part  satisfiiction 
of  the  whole  debt ;  and,  therefore,  they  interrupted  prescription  on  all  the  install- 
ments, and  an  error  of  plaintiff  in  the  imputation  in  this  petition  cannot  destroy 
the  effect  of  the  l^al  imputation. 

2.  Defendant  pleads  payment  of  the  debt  sued  on ;  he  alleges  that  he  paid  it  to 
Thomas  Nesom,  administrator  of  the  estate  of  William  and  Malicha  Kirby,  de- 
ceased, on  the  21st  June,  1840.  He  has  introduced  in  evidence  a  receipt,  but  the 
ognature  is  denied  to  be  genuine,  and  defendant  has  failed  to  prove  it. 

We  caqnot  grant  the  amendment  prayed  for  by  appellee;  as  it  would  change  the 
pleadings. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 

MsRBicK,  0.  J.,  recused  himself,  having  been  of  counsel. 


Stephen  Girard's  Heirs  v.  New  Orleans  et  al. 

h  •  pctaorj  actkm  proof  of  adverse  poesesHon  is  a  necesaaiy  part  of  plaintlflb'  case,  because  the  pett- 

torj  Bctkm  can  oiOy  be  inainlained  against  a  party  in  poBsession. 
in  admiagion  of  pJaintifls'  title,  ia  not  sofflcient  ground  upon  wbich  to  base  a  Judgment  against  the 

defendants. 

APPEAL  firom  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
H,  H.  Strawbridge,  for  appellants.    /.  /.  Michel,  for  appellee.  • 

BucHAXAN,  J,  This  is  a  petitory  action  for  land.  The  plaintiff  allege  title  in 
tiiemsdves  as  heir&at*law  of  Stephen  Girard,  deceased,  and  an  adverse  possession 
m  the  cities  of  New  Orleans  and  Philadelphicu  The  defendants  severed  in  their 
answers ;  that  of  the  city  of  New  Orleans  being  a  general  denial  of  all  the  facts 
eoDtuned  in  the  petition,  with  the  exeeption  of  the  heirship  of  plaintifis,  which 
was  admitted.  A  separate  trial  was  had  as  against  the  city  of  New  Orleans,  on 
the  admission  of  heirship  contained  in  the  answer,  and  a  further  admission  that 
Stephen  Girard  died  in  1831,  possessed,  in  full  ownership,  of  the  land  claimed  in 
ftis  suit  by  plaintilfe.  No  other  evidence  whatever  was  offered  on  either  side. 
The  District  Court  rendered  judgment  of  nonsuit  against  plaintifiEs,  from  which 
they  appeal 
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GiRABD's  Hraa  There  is  do  error  in  this  judgment.  The  general  denial  pat  at  issue  not  only 
New  QsLBAim.  the  title  of  phiinti£&,  bat  the  adverse  possession  of  defendants.  The  proof  of  sadi 
adverse  possession  was  a  necessary  part  of  plaintiff'  case,  because  the  petitory 
action  can  only  be  maintained  against  a  party  in  possession.    G.  P.,  Art  43. 

Taking  for  granted,  therefore,  that  the  admissions  above  mentioned  dispensed 
with  proof  of  plaintiff'  title  to  the  land  mentioned  in  the  petition,  yet  something 
more  was  necessary  to  be  established,  before  the  plaintiff  coold  have  judgmeDt 
against  the  appellee  (the  city  of  New  Orleans,)  for  the  land.  There  is  not  only 
DO  proof  connecting  the  city  of  New  Orleans  with  the  land  claimed,  but  no  cSa 
of  such  proof. 

The  admission  of  plaintifils'  title  has  thus  the  form  of  an  abstract .  proposition, 
leading  to  no  practical  consequences ;  and  least  of  all,  to  a  judgment  against  the 
party  making  the  admission.  It  would  be  hard,  if  I  should  be  held  liable  for  all 
the  property  of  which  I  would  admit  that  the  title  was  not  in  myself. 

Judgment  affirmed,  with  costs. 


Nathan  C.  Foloer  v.  Widow  Pierre  Rouanet  et  al. 

Wliere  one  alone  of  several  defendants  appeals  from  the  Judgment  in  fovor  of  the  pUdntifT,  the  appeal 
will  be  dismissed,  unless  the  appellant  makes  his  co-defendants,  who  wore  neoeBsary  puties  in  tbe 
court  below,  parties  to  the  appeal. 

APPEAL  from  the  Third  District  Court  of  the  Parish  of  Jefferson,  Burthe,J. 
Beatty  tf  Bxuh,  for  plaintiff.    Michd  ^  Koontz,  for  defendants  and  Appel- 
lants. 

Spofford,  J.  The  plaintiff  having  obtained  a  judgment  against  Aliu  PdU- 
grienj  brought  this  action  to  annul  a  donation  alleged  to  have  been  made  by  her 
in  fraud  of  his  rights  to  her  daughter,  Mrs,  Hunter,  her  grand-daughter,  Mn. 
Galabert,  and  her  grand-son,  W,  P.  N.  Hunt ;  also  for  a  judgment  in  solido  against 
those  parties  for  the  amount  of  his  claim  against  Alice  Pellegrienj  to  the  extent 
of  the  value  of  such  of  the  property  donated  by  her  to  them,  as  had  gone  into 
the  hands  of  third  paHies. 

The  plaintiff  had  judgment  against  all  those  defendants  as  prayed  for. 

Mrs,  Hunter  alone  has  appealed,  and  has  not  made  her  co-defendants  parties  to 
the  appeal. 

The^plaintiff  moves  to  dismiss  on  this  ground. 

If  tiie  co-defi^dantB  were  necessary  parties  below,  as  it  seems  from  the  natore 
of  the  donation  and  the  partition  had  under  it  they  were,  they  are  necessary  parties 
here.  See  Duggan  v.  De  Lizardi,  5  Rob.  225 ;  Armstrong  v.  His  Creditors,  8 
An.  368 ;  Robert  v.  Ride,  11  An.  409.  If  the  other  defendants  acquiesce  in  the  ' 
judgment,  they  have  an  interest  in  maintaining  it  against  Mrs,  Hunter,  to  lessen 
the  amount  of  their  contribution  to  the  plaintiff's  claim. 

Appeal  dismissed. 
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The  State  v,  Oscar,   a  Slave. 

1%3  Act  *' relative  to  slavsa,"  approvcl  March  19Ui,  1857,  does  not  require  a  preliminary  examination 

of  slaves,  cliarged  unler  oath  with  crimi. 
ft?  S  jprem?  Caiirt  is  without  juris  liction  to  Ax  a  day  for  the  execution  of  convicts. 
Tb:»  Um'.oX  \ho  execution  Is  not  an  essential  part  of  the  jadgm3nt. 
It  13  the  duty  of  th?  Sherifl*  ii  execute  th'?  saatence,  even  after  thd  day  fixed  has  laps3i  by  reason  of  an 

ap)>eal,  and  in  rx<$.7  of  his  faiiar3.  tho  Exoculivo  of  th')  State,  bound  by  the  (institution  to  see  the 

lavfs  fiilhfully  executed,  would  cause  the  legal  execution  of  ths  convict. 

1  PPEAL  from  the  Fifth  Justice's  Court  of  JeffjHOn,  Bishee  and  Michel,  Jus- 
A.  ticcs  of  the  Peace.  W.  T.  Scott ,  District  Attorney,  for  the  State.  Magne, 
for  appellant. 

Spopford,  J.  The  accused,  a  slave,  having  been  convicted  and  sentenced  for 
a  capital  offence,  has  appealed. 

There  is  but  a  single  bill  of  exceptions  in  the  record. 

Od  the  day  fixed  for  his  trial,  of  which  his  master  had  previous  notice,  the 
prisoner  appeared  by  counsel,  and  objected  to  going  to  trial,  contending  that  the 
case  should  go  on  only  as  a  preliminary  examination. 

There  was  no  error  in  overruling  the  objection. 

Section  18  of  the  Act  "  relative  to  slaves,"  approved  March  19th,  1857  (page 
231),  declares  that :  "  AVhenever  a  slave  shall  be  accused  of  a  crime  or  offence,  by 
any  person,  on  oath,  the  Justice  of  the  Peace,  or  other  committing  Magistrate, 
before  whom  the  complaint  is  mads,  shall  cause  the  slave  accused  to  be  arrested 
aod confined  in  the  parish  jail  to  await  his  trial" 

There  was,  in  the  present  caso,  an  accusation  under  oath,  and  a  commitment  to 
await  the  trial,  as  well  as  due  notice  to  the  master. 

The  attempt  on  the  part  of  the  prisoner's  counsel  to  convert  the  trial  into  a 
mere  piteliminary  examination,  was  unwarranted  by  law. 

It  Is  suggested  that  the  day  fixsd  by  sentence  for  the  execution  has  passed. 
What  relief  the  appellant's  counsel  expects  at  our  hands  for  this  cause,  we  are 
not  apprised ;  for  he  asserts,  himself,  that  the  power  to  fix  the  day  of  execution  is 
lodged  with  the  Governor.  It  is  settled  by  an  authority  cited  on  behalf  of  the  appel- 
lant, that  this  court  is  without  jurisdiction  to  fix  a  day  for  the  execution  of  convicts. 
State  V.  Jemjj  3  An.  577.  It  has  been  declared  to  be  the  duty  of  the  Sheriff  to 
execute  the  sentence  even  after  the  day  fixed  has  lapsed  by  reason  of  an  appeal, 
and,  in  case  of  his  failure,  that  the  Executive  of  the  State,  bound  by  the  Consti- 
tation  to  see  the  laws  faithfully  executed,  would  cause  the  legal  execution  of  the 
CJjnvict.  McDowell  v.  Couch,  6  An.  370.  The  time  of  execution  is  not  an  essen- 
tial part  of  the  judgment.  lb. ;  4  Black.  Com.  404.  And  if  the  Justices  of  the 
Peace  erred  in  fixing  a  day,  as  the  appellant  contends,  that  cannot  vitiate  the 
sentence  of  death. 

Judgment  affirmed. 


38 
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Jg  ^g  The  State  v.  Edward  H.  Axsley — Patrick  Harxax,  security,  appellant. 

48  1020 

When  a  court  orders  a  bond  to  be  taken  for  the  appoamnce  of  a  party  accused  of  crime,  it  is  no  ob- 


49    911 


13       2981  Jectlon  to  the  bond  that  it  wjis  taken  by  a  person  not  duly  authorized  by  the  court  (in  the  order)  to 

^  o^       8M1  ^^^  ^^^  bond— when  it  appi^ars  tliat  it  was  taken  by  the  Sheriff  or  his  deputies. 

l^. — - — '  When  a  party  enters  into  the  obligation  of  suretyship  for  the  ap|»earance  of  a  person  charged  with 

crime,  he  incurs  a  civil  obligation  which,  like  all  others,  is  to  be  considered  in  reference  to  the  sab- 
stance  of  things. 
It  L«3  not  an  idle  form  ;  it  means  somothing.  Ina.«?much  as  the  accused  vraa  in  the  custody  of  the  aeriir 
or  hi«  di'puties,  it  was  fairly  intended  that  the  Sheriff  and  hi.'s  deputies  (no  other  perRon  being  rncii- 
tioncHl)  wore  intended  u.s  the  proper  pcrfwns  to  take  the  bond  ;  and  neither  the  accused  nor  his  soro- 
ties  who  liad,  by  their  act,  put  this  con^ztruction  uixin  the  order  of  the  court  for  the  bond  and  socared 
the  diHcharge  of  the  accused  upon  this  construction,  can  be  permitted  to  gainsay  this  cooclusion  npon 
,  which  they  acted. 

A  blank  in  a  bond,  remaining  nnQUed,  does  not  mi^terially  change  the  character  of  the  Twmd.  Ths^ 
a«'ciLsed  could  not  fail  to  know  that  it  was  for  his  apt^carance  at  the  nest  terra  of  the  District  Coort, 
and  from  day  to  day  and  term  to  term  until  the  prosecution  should  be  ended  or  he  should  be  diss- 
chargcil . 
Tlie  technical  objwlion  that  the  crime  alleged  in  the  indictment  is  not  properly  des^cribed  in  the  borwl. 
will  not  avail ;  for  the  general  condition  that  the  accused  should  not  depart  without  leave  of  th« 
court,  having  been  violated,  he  and  his  sureties  are  equally  bound. 

APPEAL  from  the  Firet  District  Court  of  New  Orleans.  Robei-tsmy  J. 
E.  W.  Mohc,  Attorney  General,  for  the  State.     T,  W.  Cdlens  and  WotH- 
dridgCf  for  defendant  and  appellant. 

Mkrrick,  C.  J.  This  is  an  appeal  from  a  judgment  against  Hanvin  as  one 
of  the  sureties  on  the  appearance  bond  of  Aiisleyy  charged  with  uttering  and  pol)- 
lishing  a  forged  order  for  money  upon  the  Canal  Bank. 

Anslcy,  being  in  custody  in  the  parish  prison,  took  a  rule  upon  the  District  At- 
torney to  show  cause  why  he  should  not  be  admitted  to  bail,  and  thereupon  he 
obtained  the  following  order  : 

'•  State  V.  E.  IL  Aiuleij. — Uttering  and  publishing  a  false  and  forged  order  for 
the  payment  of  money.  It  is  ordered  by  the  court  that  Edward  11.  Ansleyt  ac- 
cused as  above,  of  uttering  and  publishing  a  false  and  forged  order  for  the  pay- 
ment of  money,  be  admitted  to  bail  in  the  sum  of  five  thousand  dollars,  with  two 
good  and  solvent  sureties,  conditioned  as  the  law  directs." 

The  two  sureties  subscribed  a  bond,  each  in  the  sum  of  two  thousand  five  hun- 
dred dollars,  before  T.  L,  Fahre,  the  deputy  sheriff,  attested  by  the  clerk  of  the 
parish  prison. 

The  condition  of  the  bond  was  for  the  appearance  of  the  accused  when  notified 

183 . . ,  or  if  the  court  shall  not  be  held  on  the  day  last  aforesaid,  then 

on  the  first  day  afterwards  the  said  court  shall  be  held,  then  and  there  to  answer 
the  complaint  brought  against  him  for  forgery,  and  not  depart  thence  without 
leave  of  said  court,  and  to  keep  the  peace  in  the  meantime. 

Notice  issued  to  the  accused,  but  was  returned  not  served,  because  the  accused 
had  left  the  city. 

1.  It  is  objected  that  the  bond  was  not  taken  by  a  person  duly  authorised  by 
the  court  to  take  the  bond,  and  was,  therefore,  void.  In  support  of  this  position 
the  case  of  the  State  v.  Hobson,  10  An.  551,  and  State  v.  Clandemien,  6  An.  744. 
are  cited.  In  these  cases  it  is  intimated  that  the  judge,  in  making  the  order  for 
the  admission  of  the  accused  to  bail,  ought  to  fix  the  amount  of  the  bond  and 
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deputize  a  person  to  receive  and  approve  it.    The  point  now  made  did  not  direct-  ^^" 


k  come  up  for  decision  in  eitl^er  of  those  cases ;  as  in  the  one  case  there  was  no 
order  at  all  to  admit  to  bail,  and  in  the  other  there  was  only  a  general  order  as  to 
all  cases  of  a  particular  grade.  In  neither  of  thoso  cases  was  it  the  intention  of 
the  court  to  decide  the  present  point,  but  only  to  indicate  the  regular  mode  of 
proceeding.  We  are  of  the  opinion  that  where  a  party  enters  into  the  obligation 
of  suretyship  for  the  appearance  of  a  person  charged  with  crime,  he  incurs  a  civil 
obligation  which,  like  all  others,  is  to  be  considered  in  reference  to  the  substance 
of  things.  It  is  not  an  idle  form ;  it  means  something.  Now  what  does  the  dis- 
trict judge  intend  by  his  order  ?  AVhat  did  the  parties  intend  when  they  complied 
or  attempted  to  comply  with  the  same,  and  what  obligation  did  they  thereby 


incur 


We  think  inasmuch  as  the  accused  was  in  the  custody  of  the  Sheriif  or  his 
deputies,  it  may  fairly  be  intended  that  the  Sheriif  and  his  deputies  (no  other  per- 
son being  mentioned)  were  intended  as  the  proper  persons  to  talvc  the  bond,  and 
that  neither  the  accused  nor  his  sureties,  who  have  put  this  construction  upon  the 
order  of  the  court  for  the  bond  and  have  secured  his  discharge  upon  this  construc- 
tion, can  now  be  permitted  to  gainsay  this  conclusion  upon  which  they  have  acted. 

2d.  It  is  said  that  the  condition  of  the  bond  is  insufficient,  and  that  it  does 
not  embrace  what  is  required  by  sec  35,  p.  165,  Rev.  Statutes. 

We  think  the  condition  mentioned  in  the  bond  sufficient.  1  Chitty  Crim.  Law, 
p.  103.  The  accused  could  not  fail  to  know  that  it  .was  for  his  appearance  at  the 
next  term  of  the  District  Court,  and  from  day  to  day  and  term  to  term  until  the 
prosecution  should  be  ended,  or  he  should  be  discharged.  8  An.  79.  The  blank 
in  the  bond  remaining  unfilled  did  not  materially  change  the  character  of  tho 
bond. 

3d.  It  is  again  urged  that  the  accused  was  indicted  for  uttering  and  publish- 
ing as  true  a  certain  false  forged  and  counterfeit  order  for  the  payment  of  money, 
and  in  the  bond  he  binds  himself  to  appear  and  answer  a  charge  of  forgery. 
Now,  as  there  was  no  charge  of  forgery,  technically  speaking,  pending  against 
him,  it  is  contended  there  could  be  no  forfeiture  of  the  bond. 

The  uttering  of  forged  paper  is  prohibited  in  the  same  section  of  the  statute  as 
that  of  forger}',  and  is  ti'eafed  in  writers  on  criminal  law  under  the  generic  head 
of  forgery.  Now  tlie  term  used  either  embraces  the  offence  charged  in  the  indict" 
ment  or  it  does  not  If  it  does,  there  can  be  no  ground  for  the  defendant's  ob- 
jection. If  it  docs  not,  still  the  condition  was  also  that  the  accused  should  not 
depart  without  leave  of  the  court,  and  having  violated  this  condition  of  the  bond 
he  and  his  sureties  are  equally  bound.     State  v.  Ridding,  8  An.  79. 

Actual  notice  to  the  accused  to  appear,  under  a  bond  in  this  form,  w^as  not 
necessary,  as  by  his  own  act  it  had  become  impossible.  As  has  already  been 
shown,  a  sufficient  cause  for  the  taking  of  the  bond  appears  from  the  bond  itself 
M  weU  as  the  entry  on  the  minutes. 

Judgment  affirmed. 

Spoffobd,  J.,  took  no  part  in  this  judgment. 


AX8LKT. 
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The  State    v.    Thomas  Crawford,  alias  Robert  Cr.\ne. 

Under  an  indictment  for  forgery  and  ntterlng  as  true  a  forged  "order  for  the  payment  of  money," 
which  was  set  forth  in  hac  verba  in  the  bill  of  indictment— the  accased  cannot  except  to  theadmis&ioQ 
in  evidence  of  an  inptrument  corresponding  exactly  with  that  s.'t  forth  in  the  indictment,  upon  the 
ground  that  it  was  styled  in  the  bill  '*  an  order  for  the  payment  of  money,-'  whereas  it  was  to  rwlily 
a  "choclc." 

A  check  is  an  order  for  the  payment  of  money. 

Any  lack  of  dcftnitenoss  or  technicality  in  the  name  given  to  the  instrument  alli^ed  to  bare  boea 
forged,  was  cured  by  setting  forth  the  instrument  in  full  in  the  bill. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Hunt,  J. 
E.  W.  Moise,  Attorney  General,  for  the  State. 

Spofford,  J.    This  case  comes  up  on  a  single  bill  of  exceptions. 

The  accused  having  been  indicted  for  forging  and  for  uttering  as  true  a  foi^ 
"  order  for  the  payment  of  money,"  which  was  set  forth  in  hac  verba  in  the  bill  of 
indictment,  upon  his  trial  excepted  to  the  admission  in  evidence  of  an  instniment 
corresponding  exactly  with  that  set  out  in  the  indictment,  upon  the  ^ound  that 
it  was  styled  in  the  bill  an  "  order  for  the  payment  of  money,"  whereas  it  was  in 
reality  a  "  check." 

The  objection  was  properly  overruled. 

A  check  is  an  order  for  the  payment  of  money.  Burrill's  Law  Die.  verbo 
Check.    Edwards  on  Bills  and  Notes,  pp.  57, 1. 

And  if  there  were  any  lack  of  definiteness  or  technicality  in  the  name  given  to 
the  instrument  alleged  to  have  been  forged,  it  was  cured  by  setting  forth  the  in- 
strument in  full  in  the  bill.  Regina  v.  William  s,  2  Eng.  Law  and  Equity  Rep. 
p.  533. 

Judgment  affirmed. 


0^86  2  POOLEY,     NiCOL   &   Co.   V.    J.    MoORHOUSE. 

115    961 

An  Interlocutory  order  transferring  a  cause  to  another  coart  dons  not  occasion  Irreparable  ipjarr. 
although  it  may  occa^jion  delay  :  and  an  appeal  will  not  lie  from  such  order. 

APPEAL  from  the  Fourth  District  Court  of  New  Orlmns,  Price,  J. 
Mott  ^  Frascr,  for  appellants.    Durant  ^  Horner,  for  Syndic  of  Moorhonse, 
appellee. 

Merrick,  C.  J.  This  is  a  motion  to  dismiss  the  appeal  which  is  taken  from 
an  interlocutory  order  made  by  the  Fourth  District  Court,  directing  this  cause  in 
be  transferred  to  the  Sixth  District  Court  and  there  cumulated  with  the  insolvent 
proceedings  of  the  defendant. 

The  order  seems  to  have  been  made  under  the  33d  section  of  the  Act  of  1855, 
p.  437. 

The  motion  to  dismiss  the  appeal  is  based  on  the  ground  tliat  an  interlocotorr 
order  transferring  a  cause  to  another  court  does  not  occasion  irreparable  injun*. 
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although  it  may  occasion  delay.    The  authorities  seem  to  sustain  this  view  of        Poounr 
appellee's  counsel,  and  we  think  the  appeal  must  be  dismissed.  C.  P..  538.  566  ;     MooRHouac. 
Agnes  V.  Judice,  3  M.  171, 187  ;  Kdly*\\  Breedlove,  9  M.,  492  ;  Todd  v.  Andrews, 
3  N.  S.,  25 ;  Powell  v.  Keller,  1  An.,  25. 

It  is,  therefore,  ordered,  that  the  appeal  in  this  case  be  dismissed  at  the  costs  of 
the  appellant. 


John  \v.  Andrews  v.  Arthur  Saucier.  Hloi 


115    666 


fli<»  principal  object  of  an  election  is  the  casting  of  vot7S,  and  the  unconstiiutionality  of  (ho  police  pro- 
visions of  an  election  law  cannot  render  tlie  vot;?s  illegal  and  thus  disfranchise*  the  eU'ctors  •.  tbo 
ctti2Piu;  have  the  prerogative  of  voting,  and  the  I>pgi.slature  cannot,  by  encompassing  with  unconsti- 
UitioDal  provisions  on  election  law,  make  the  votes  of  electors  null  and  void. 

If  ibc  votes  of  the  citizens  are  depunlted ,  the  intcutand  design  of  an  election  are  ncoomplished .  It  would 
be  unwise  to  make  an  election  depend  on  some  unconstitutional  i>rovLsion  rf  the  police  jMirt  of  an 
election  law,  or  on  the  failure  Uj  comply  with  its  directory  provisions  ;  for  U»on  almost  every  election 
Wi>iild  be  contested  ;  the  people  would  be  virtually  deprive*!  of  their  elective  power,  and  the  t:«n«ro 
of  office  would  depend  on  the  will  of  juries  and  courts. 

The  public  good  demands  that  the  will  of  the  people,  as  determined  at  tbo  ballot  bo.x,  should  not  lightly 
be  disturbed. 

If  the  voters  think  projicr  to  go  forward  and  voto  under  a  defective  law,  those  who  were  candidates 
ought  to  be  the  last  to  complain,  when  the  result  has  been  anirtcd  by  neither  the  unconstitutionality 
of  the  law,  fraud,  error,  nor  collusion. 

Ja<)iices  of  the  Peotie  are  clothed  with  certain  Judicial  powers  ;  but  the  Constitution  makes  a  diflcrenco 
between  Judges  and  Justices  of  the  Peace.  Justices  of  the  Peace  are  not  included  in  the  word 
'•  Judges  "  in  the  82d  Article  of  the  Constitution  which  declares  that  '*  it  shall  be  the  dtity  of  the  Legis- 
lature to  fix  the  time  for  holding  elections  for  all  Judges,  at  a  time  which  shall  be  diflTorent  from  that 
Used  for  all  other  elections. " 

iPPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
W,  D,  Hennen,  for  plaintiff  and  appellant.     G.  L,  Bright  and  R.  Hunt,  for 
defendant 

Cole,  J.  Plaintiff  and  defendant  were  candidates  for  the  office  of  Third  Jus- 
tice of  the  Peace  of  the  parisli  of  Orleans,  at  the  election  held  on  the  2d  Novem- 
ler,  1857. 

It  is  admitted,  defendant  has  received  the  majority  of  the  votes  cavSt,  but  the 
ri^ht  of  defendant  to  the  office  is  denied  on  four  grounds  which  have  been  argued 
in  the  brief  of  the  counsel  of  plaintifT  with  great  ability  and  learning. 

The  arguments  of  plaintiff  will  be  considered  briefly  in  their  order,  as  we  have 
not  the  time  to  extend  our  remarks  as  much  as  the  importance  of  his  propositions 
merits. 

1.  "  The  election  was  held  in  accordance  with  the  provisions  of  the  Act  of  19  th 
March,  1857,  entitled  "  An  Act  relative  to  elections  in  the  parish  of  Orleans,"  and 
this  statute  is  unconstitutional  and  void." 

It  is  unnecessary  to  decide  the  constitutionality  or  unconstitutionality  of  this 
law ;  for,  if  it  were  admitted  to  be  unconstitutional,  this  would  not  render  the 
election  null,  inasmuch  as  it  is  a  police  law  for  the  maintenance  of  order  on  elec- 
tion days.  The  principal  object  of  an  election  is  the  casting  of  votes,  and  the 
unconstitutionality  of  the  police  provisions  of  an  election  law  cannot  render  the 
votes  illegal  and  thiLS  disfranchise  the  electors ;  the  citizens  have  the  prerogative 
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A-VDRKW9  of  voting,  and  the  Legislature  cannot,  by  encompassing  with  unconstitaUoDal 
pAcasR.  police  provisions  an  election  law,  make  the  votes  of  electors  null  and  void.  The 
Act  of  19th  March  provided  for  the  police  of  elections,  and  its  provisions  were 
enforced  at  said  election  ;  but  if  the  election  were  held  under  the  law  of  1855,  as 
alleged  by  defendant,  and  the  directory  portions  of  this  law  were  not  followed,  this 
would  not  make  the  election  null.  Electors  do  not  vote  to  carry  out  the  rules 
created  by  the  Legislature  for  the  administration  of  voters ;  on  the  contrary,  they 
are  made  for  the  benefit  of  the  electors ;  there  is  an  essential  difference  between 
the  act  of  voting,  and  the  police  or  directory  provisions  of  the  law  intended  to 
protect  the  deposit  of  the  suffrages  of  the  people.  If  the  votes  of  the  citizens  are 
deposited,  the  intent  and  design  of  an  election  are  accomplished.  It  would  be 
unwise  to  make  an  election  depend  on  some  unconstitutional  provision  of  the  police 
part  of  an  election  law,  or  on  the  failure  to  comply  with  its  directory  provisions, 
for  then  almost  every  election  would  be  contested  ;  the  ]>eople  would  be  virtually 
deprived  of  their  elective  power,  and  the  tenure  of  offices  would  depend  on  the 
will  of  juries  and  courts.  The  public  good  demands  that  the  will  of  the  people, 
as  determined  at  the  ballot  box,  should  not  lightly  be  disturl)ed.  If  the  voters 
think  proper  to  go  forward  and  vote  under  a  defwHve  law,  those  who  were  can- 
didates ought  to  be  the  last  to  complain,  when  the  result  has  been  affected  by 
neither  the  unconstitutionality  of  the  law,  fraud,  error,  nor  collusion. 

2.  "  The  election  of  2d  November,  1857,  was  absolutely  null,  so  far  as  relates 
to  Justices  of  the  Peace,  because  held  in  violation  of  Art.  82  of  the  Constitution 
of  the  State." 

This  Article  declares  that  "  it  shall  bo  the  duty  of  the  Legislature,  to  fiz  the 
time  for  holding  elections  for  all  Judges,  at  a  time  which  shall  be  different  from 
that  fixed  for  all  other  elections." 

The  election  for  the  office  of  JiLstice  of  the  Peace  was  held  on  a  day  when  sev- 
eral other  offices  were  to  be  filled,  and  the  question  arises,  is  a  Justice  of  the 
Peace  a  Judge  within  the  meaning  of  this  Article  ?  We  admit  tliat  a  Justice  of 
the  Peace  has  certain  judicial  powers,  but  there  is  a  broad  line  of  demarcation 
between  Justices  of  the  Peace  and  Judges.  We  are  of  opinion  that  an  examina- 
tion of  the  Constitution  shows,  that  Justices  of  the  Peace  are  not  included  in  the 
word  "  Judges  "  in  the  82d  Article  of  the  Constitution.  The  Constitution  makps 
a  difference  between  Judges  and  Justices  of  the  Peace. 

3.  "  That  on  the  2d  November,  1857,  there  was  no  warrant  of  law  for  any 
election  of  Justice  of  the  Peace  for  the  parish  of  Orleans." 

The  Constitution  ordains  that  Justices  of  the  Peace  shall  be  elected  every  two 
years,  and  the  Act  of  1855,  (Session  Acts,  p.  497,)  has  been  interpreted  by  the 
official  authorities  as  authorizing  an  election  for  Justices  of  the  Peace  on  the  2d 
of  November,  1857.  We  admit  that  this  law  is  not  very  lucid  ;  but  we  are  of 
opinion  that  plaintiff  is  estopped  from  objecting  to  the  sufficiency  of  this  statute 
to  authorize  the  holding  of  an  election  for  the  office  of  Justice  of  the  Peace.  He 
argues,  that  the  election  could  not  be  legally  held,  and  yet  in  his  petition  he  prays 
that  he  may  be  decreed  to  be  entitled  to  said  office  under  said  election.  He  was 
a  candidate  for  the  office,  and  he  thus  recognised  the  validity  of  tlie  law  under 
which  the  election  was  held.  If  he  did  not  believe  that  the  election  could  be 
validly  held,  he  ought  to  have  abstained  from  being  a  candidate  or  ftom  praying 
that  he  may  be  declared  to  be  elected,  and  this  estoppel  applies  to  all  his  objec- 
tions. 

'1.  "  That  plaintiffs  term  of  offic?  has  not  expired." 


NEW  ORLEANS,  MAY,  1858.  303 

Art.  78  of  the  Constitution  declares  that  Justices  of  tlie  Peace  shall  be  elcctcxl  Axwm-a 
for  the  term  of  two  years.  Plaintiff  was  commissioned  by  the  Governor  on  the  Saccikb. 
24th  July,  1856.  lie  was  commissioned  vice  Richard  Richardson^  deceased.  He 
was,  therefore,  commissioned  for  the  unexpired  term  of  Richardson.  It  is  dear, 
as  observed  by  the  Judge  a  quoj  that  as  that  terra  has  expired,  he  cannot  hold  the 
office  by  virtue  of  that  commission  for  any  longer  period  of  time  than  Richardson 
coold. 

The  judgment  of  the  lower  court  was  in  favor  of  defendant ;  we  can  see  no  error 
therein. 

Vide :  Atigustin  v.  Egfrlestmiy  12  A.,  366  ;  People  v.  Cook,  14  Bar.,  N.  Y.  R., 
p.  259.    Marbury  v.  Madison,  1  Cranch's  R.,  137. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed 
with  costs. 

Bi'CHAXAX,  J.,  concurring.  The  Act  of  19th  March,  1857,  entitled  "  An  Act 
relative  to  elections  in  the  parish  of  Orleans,  "  presents  to  my  mind  several  uncon- 
stitutional features.  I  will  not,  however,  delay  the  decision  of  this  cause  at  this 
late  period  of  the  session,  by  replying  to  an  argument  in  support  of  the  constitu- 
tionality of  that  law,  which  has  been  only  brought  to  my  knowledge  within  the 
last  two  days :— because  I  am  firmly  persuaded  that  it  does  not  lie  in  the  mouth 
of  the  plaintiflT,  to  contest  the  validity  of  this  election,  oq  the  ground  of  unconsti- 
tationality  of  the  law  under  which  it  was  held,  or  of  the  time  at  \vhich  it  was 
held. 

The  plaintiff  alleges  iu  his  petition,  that  he  himself  was  a  candidate  at  that  elec- 
tion ;  that  he  w^as  elected,  and  that  he  is  entitled  to  the  office  in  virtue  of  such 
election.  The  relief  which  he  asks  is  "  that  judgment  may  be  rendered  in  favor 
of  your  petitioner  and  against  said  Saucier,  decreeing  that  the  latter  w^as  not 
elected  to  the  office  of  the  Third  Justice  of  the  Peace  for  the  parish  of  Orleans  on 
the  2d  November,  1857,  but  that  your  petitioner  is  entitled  to  said  office,  and 
to  its  exercise  and  emoluments." 

It  is  thus  plain,  that  the  plaintiff  claims  the  benefit  of  an  election  which,  he 
pleads,  was  tainted  with  the  radical  vice  of  unconstitutionality. 

If  his  plea  was  sustained,  the  only  logical  consequence  that  could  follow,  would 
be,  that  plaintiff  should  go  out  of  court.    The  plea  is  suicidal. 

I  concur  in  the  affirmance  of  tho  judgment  of  the  court  below. 

Spoftord,  J.,  concurring.  This  is  not  a  mere  private  contest,  but  a  matter  of 
public  concern.  And  as  I  do  not  think  that  the  plaintiff's  allegations  estop  him 
from  contesting  the  validity  of  the  defendant's  election  to  the  office  of  Third  Jus- 
tice of  the  Peace  for  the  parish  of  Orleans,  I  am  compelled  to  notice,  in  some 
detail,  the  points  which  his  counsel  has  presented  in  support  of  this  appeal. 

I.  It  is  urged  that  the  statute  of  March  19th,  1857,  (Sess.  Acts,  p.  275,) 
entitled  "  An  Act  relative  to  elections  in  the  parish  of  Orleans,"  under  which,  and 
under  which  alone,  the  defendant  was  elected,  is  wholly  unconstitutional  and  void 
If  this  be  true,  I  do  not  perceive  how  a  judgment  declaring  him  to  have  been  duly 
elected  can,  for  a  moment,  stand. 

In  entering  upon  an  inquiry  into  the  validity  of  that  law,  we  must  bear  in  mind 
that  the  city  of  New  Orleans  is  not  an  independent  sovereignty,  which,  like  one 
of  the  States  of  this  Union,  has  parted  with  a  portion  of  its  power,  preserving  all 
that  is  not  expressly  delegated,  but  that  it  is,  like  any  of  the  parishes,  or  other 
municipal  corporations  of  th^  State,  subject  to  the  Legislative  control,  except  in 
80  far  as  the  State  Constitution  haa  prohibited  the  Legislature  from  acting  or  fur- 
nished express  rules  for  its  action. 
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AsDRBwa  go  far  is  the  city  from  being  a  coordinate  and  independent  power  vested  with 

saccikr.  attributes  of  sovereignty,  that  its  very  charter  is  constantly  amendable  and 
amended  by  the  legislative  will  of  the  State.  It  is  trae,  that  legislative  will  has 
its  limits  in  the  Constitution,  but  in  the  Constitution  alone. 

Now,  the  Constitution  has  not  limited  the  right  of  the  Legislature  to  regalate 
elections  in  the  parish  of  Orleans.  On  the  contrary,  that  is  a  vital  attribute  of 
sovereignty  which  the  State  could  not  permanently  part  with,  without  creating  an 
imperium  in  imperio.  Accordingly,  the  Legislature  of  the  State  has  always  pre- 
scribed the  mode  of  elections  in  the  city.  In  some  of  the  details,  that  mode  has 
always  differed  from  the  mode  prescribed  for  the  country  parishes.  The  Constitn- 
tion  declares  the  qualifications  of  voters ;  it  does  not  declare,  but  leaves  the  G«i- 
eral  Assembly  to  declare  and  to  change,  if  it  will,  the  formalities  and  the  mode  of 
the  election.  These  include  the  designation  of  election  precincts,  the  days  and 
hours  of  election,  the  appointment  of  commissioners  to  receive,  count  and  report 
the  votes,  the  means  of  securing  to  the  voters  the  free  exercise  of  the  right  of  suf- 
frage, &c.,  &c.  The  Constitution  has  not  vested  power  to  fix  the  places  of  elections, 
to  appoint  commissioners  of  elections,  and  to  prescribe  rules  for  the  conduct  of 
elections,  in  the  municipal  authorities,  or  in  the  people  of  New  Orleans.  That 
power  is  reserved  to  the  Legislature,  and  if  it  may  be  delegated  by  the  Legislature, 
it  may  be  resumed  at  its  will. 

The  Legislature  formerly  declared  that  the  commissioners  of  election  for  each 
precinct  in  the  city  of  New  Orleans  should  be  appointed,  one  by  the  Board  of 
Aldermen,  one  by  the  Board  of  Assistant  Aldermen,  and  one  by  the  Police  Board. 
Those  Boards  exercised  the  right  of  appointing  commissioners  solely  by  virtue  of 
a  legislative  grant,  which  it  was  competent  for  the  Legislature  at  any  time  to  with- 
draw. In  the  Act  before  us  that  power  has  been  withdrawn,  and  the  appointment 
of  commissioners  of  election  is  conferred  upon  a  Central  Board  of  Coramissionors 
for  the  parish  of  Orleans,  composed  of  the  Mayor  of  the  city,  the  Register  of  voters 
of  the  city,  the  Attorney  General  of  the  State,  and  two  citizens  of  New  Orleans 
who  have  resided  in  the  State  at  least  five  years,  to  be  appointed  by  the  Governor. 
It  was  just  as  competent  for  the  Legislature  to  designate  this  mode  of  selecting 
the  commissioners  of  election,  as  it  was  formerly  to  confer  the  right  upon  the  three 
Boards. 

But,  it  is  said  that  the  Legislature  had  no  right  to  create  a  "  Central  Board  of 
Commissioners  for  the  Parish  of  Orleans,"  because  of  Article  124  of  the  Consti- 
tution, which  provides  that  "  the  citizens  of  the  city  of  New  Orleans  shall  have 
the  right  of  appointing  the  several  public  officers  necessary  for  the  administration 
of  the  police  of  the  said  city,  pursuant  to  the  mode  of  elections  which  shall  be 
prescribed  by  the  I^egislature  ;  provided,  that  the  Mayor  and  RecordCTS  shall  be 
ineligible  to  a  seat  in  the  General  Assembly ;  and  the  Mayor,  Recorders.  Alder- 
men and  Assh^tant  Aldermen  shall  be  commissioned  by  the  Governor  as  Justices 
of  the  Peace,  and  the  Legislature  may  vest  in  them  such  criminal  jurisdiction  as 
may  be  necessary  for  the  punishment  of  minor  crimes  and  offences,  and  as  the 
police  and  good  order  of  said  city  may  require." 

But  the  Central  Board  of  Commissioners  is  a  Board  for  the  parish  of  Orleans, 
not  for  the  city  merely. 

And  its  members  are  not  "  public  officers  necessary  for  the  administration  of  the 
police  of  the  said  city  "  within  the  meaning  of  the  Article  124  of  the  Constitution. 
The  class  of  officers  intended  by  that  Article  is  clearly  indicated  by  the  specimens 
given  in  the  proviso,  to  wit,  the  Mayor,  Recorders,  Aldermen  and  Assistant  Alder. 
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men,  permanent  offices,  purely  mnnicipol,  having  no  concern  in  the  regulation  of  Aroiawa 
elections,  which  is  the  business  of  the  State.  This  Article  did  not  inhibit  the  Saugddi. 
Legislature  from  creating  new  offices  to  be  filled  by  appointment  of  the  Governor 
aod  not  infringing  upon  the  adminutration  of  the  police  of  New  Orleans.  So  the 
office  of  Register  of  Voters  for  the  city  of  New  Orleans  has  been  created  and  is 
filled  by  executive  appointment,  without  any  question  of  constitutionality  being 
raised.  Ke  is  not  in  the  category  of  the  several  public  officers  necessary  for  the 
admiaigtratlon  of  the  police  of  New  Orleans.  His  powers,  like  those  of  the  Cen- 
tral Board  of  Commissioners  for  the  parish,  do  not  interfere  with  the  administra- 
tion of  the  pollc3  of  the  city ;  they  concern  elections  only,  which  are  matters  to 
be  regulated  by  the  State  Legislature,  and  are  not  within  the  province  of  munici- 
pal administration,  except  in  so  far  as  the  Legislature  may  choose  to  place  them 
tliere. 

This  is  obvious,  not  only  from  the  very  nature  of  sovereignty,  but  even  from  the 
language  of  that  Article  of  the  Constitution  which  is  mainly  relied  on  to  defeat 
this  law ;  it  declares  that "  the  citizens  of  the  city  of  New  Orleans  shall  have  the 
right  of  appointing  the  several  public  officers  necessary  for  the  administration  of 
the  police  of  the  said  city,"  not  by  an  election  conducted  in  any  manner  they 
please,  but  pursuant  to  the  mode  of  elections  whidi  shall  be  prescribed  by  the  Legis- 
lature:'   Art  124. 

A  more  complete  recognition  of  the  legislative  power  to  regulate  elections  even 
for  the  municipal  officers  of  New  Orleans,  cannot  be  conceived.  The  mode  of 
dections  embraces  the  whole  subject  of  precincts,  polls,  commissioners,  returns,  and 
rales  for  the  protection  of  the  right  of  suffrage. 

To  my  mind,  there  is  no  force  in  the  objection,  that  the  Attorney  General  can- 
not lawfully  sit  as  a  member  of  the  Board  of  Commissioners,  because  he  is  classed 
as  a  judicial  officer.  His  duties  in  the  Board  are  not  incompatible  with  his  station, 
and  if  he  chooses  to  accept  and  p^orm  them,  there  is  no  bar  in  the  Constitution 
to  bis  doing  so.  His  place  in  the  Board  is  not  a  civil  office  of  emolument.  An 
Attorney  General  may  be  a  Commissioner  under  a  special  statute. 

This  Board  is  required  "  to  appoint  all  Conm^issioners  of  Elections  in  the  parish 
of  Orleans,"  "  to  designate  the  places  of  holding  the  polls  in  the  several  precincts 
in  the  parish  and  city,"  and  "  to  make  or  cause  to  be  made  the  necessary  arrange- 
ments at  each  poll  for  convenient  approach  to  the  ballot  box,  and  easy  egress 
therefrom,  and  so  to  provide  that  the  ballot-box,  during  the  election,  may  be  seen 
by  the  public,  so  that  the  voter  may  see  his  ballot  deposited  therein." 

I  think  it  clear  that  the  Legislature  had  power  to  create  such  a  Board  and  to 
confer  upon  it  these  powers. 

But  it  is  said  that  sections  2,  3  and  4  of  the  Act,  providing  for  a  subdivision  of 
the  precincts  into  different  polls,  violate  Article  13  of  the  Constitution,  which 
declares  that  "  no  person  shall  be  entitled  to  vote  at  any  election  held  in  this 
State,  except  in  the  parish  of  his  residence,  and,  in  cities  and  towns  divided  into 
election  precincts,  in  the  election  precinct  in  which  he  resides." 

It  is  the  Constitution  which  restricts  the  right  of  the  voter,  not  the  law.  He 
cannot  vote  out  of  the  election  precinct  in  which  he  resides.  He  may  vote  within 
it  Counsel  argue  that  he  may  vote  anywhere  within  it.  If  so,  he  would  have 
the  right  to  demand  that  the  ballot-box  be  brought  to  his  house.  But  the  Con- 
stitution has  secured  him  no  such  right.  He  may  vote  in  his  precinct,  if  he 
chooses  to  go  to  the  poll  which  the  advertisements  published  by  authority  tell  him 
L«  the  pkce  where  his  ballot  will  be  received.  There  is  no  unconstitutionality  in 
39 
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AiTDRKWfl       having  more  than  one  poll  in  such  precinct,  and  in  warning  registered  voters  that 

Savgibr        names  beginning  with  certain  letters  will  be  received  at  one  poll,  and  those  b^in- 

ning  with  different  letters  at  another  only.    It  is  a  provision  to  facilitate  and  not 

to  restrict  the  right  of  suffrage,  and  is  well  calculated  to  avert  the  dang^  of  mobs, 

riots  and  disorders. 

The  provision  in  sections  9  and  32,  that  ther  city  of  New  Orleans  and  the  Police 
Jury  of  the  Right  Bank  shall  pay  proportionally  the  salary  of  $500  each  to  the 
two  members  of  the  Central  Board  of  Commissioners  appointed  from  among  the 
citizens  of  New  Orleans,  and  the  office  expenses  of  the  Board  not  exceeding  $1000, 
can,  in  no  event>  vitiate  the  organization  ot  the  Board  or  taint  the  Act  with 
nullity. 

Nor  can  the  provision  in  section  14,  that  the  Board  is  authorized  to  use  as  an 
election  poll  '*  any  building  belonging  to  the  city  of  New  Orleans  or  parish  of 
Orleans,  oVf  if  necessary,  rent  proper  buildings  for  the  occasion,"  have  the  eff^ct  of 
destroying  the  law. 

The  Act  is  entitled  "  An  Act  relative  to  elections  in  the  parish  of  OrleaDs^" 
and  all  its  provisions  seem  to  relate  to  that  general  subject.  It  is  not,  therefore, 
null  by  reason  of  the  II 5th  Article  of  the  Constitution. 

For  the  purpose  of  reaching  a  conclusion  upon  the  merits  of  this  cause,  these 
are  all  the  constitutional  questions  which  I  find  it  material  to  notice.  There  are 
others  urged  against  other  sections  of  the  law  which  I  will  consider  when  a  proper 
case  arises.  For  I  find  that  the  first  fifteen  and  the  last  two  sections  of  the  Act 
taken  together  may  well  stand  as  the  law  regulating  dections  in  the  parish  of 
Orleans,  even  if  every  other  section  were  declared  null  and  void.  All  the  other 
sections  concern  only  the  Superintendent  of  Elections  and  his  deputies,  and  the 
preservation  of  order  on  election  days,  constituting  what  may  well  be  called  the 
''  police  portion  "  of  the  bill.  The  portion  composed  of  the  first  fifteen  and  hut 
two  sections  is  entire  and  distinct  from  the  other  sections,  and  may  therefore,  under 
a  well  settled  rule  of  construction,  subsist  Without  the  police  portion.  That  part 
of  the  law  which  is  complete  in  itself  and  constitutional,  would  not  be  aflected 
even  if  all  the  rest  were  unconstitutional.  Campbell  v.  Union  Batik,  6  How.  Miss. 
625.  If  an  independent  provision,  not  in  its  nature  and  connection  essential  to  the  . 
other  parts  of  the  statute,  be  unconstitutional,  it  may  be  treated  as  a  nnllitT, 
leaving  the  rest  of  the  enactment  to  stand  as  valid.  Exchange  Bank  v.  Hinds, 
3  Ohio  (N.  S.)  I.  See  also  Ely  v.  Viompson,  3  A.  K.  Marshall,  70 ;  Fishery. 
McGin,  1  Gray,  1 ;  Bank  of  Hamilton  v.  Dudley,  2  Pet  492,  526  ;  State  v.  AUen. 
2  McCord,  55 ;  Clark  v.  Ellis,  2  Black,  8 ;  Sted  v.  Stale,  5  Black,  110 ;  Yax- 
mouth  V.  North  Yarmouth,  34  Maine,  411. 

Holding  these  views,  it  is  unnecessary  for  me  now  to  express  an  opinion  upon 
the  police  portion  of  the  election  law. 

The  present  election  was,  therefore,  in  my  opinion,  held  under  a  law  which  was 
valid  so  far  as  it  provided  for  the  precincts,  the  polls,  and  the  mode  of  appmnti!^ 
Commissioners  of  Election.  Those  Commissioners  receiving  their  appointmeBt 
from  the  Central  Board  of  Commissioners  for  the  parish  of  Orleans,  a  legaDr 
organized  Board,  had  power  to  receive  and  count  the  votes,  and  their  returns  wctc 
by  consequence  official.  If  that  Board  had  not  a  legal  existence  under  the  Consti- 
tution, it  would  follow  that  there  were  no  Commissioners  of  Election,  and  the 
returns  of  persons  acting  without  any  legal  authority,  would  be  utterly  worthless. 
It  would  be  as  if  a  voluntary  election  had  been  held  by  private  persons,  whicfc 
would  amount  to  nothing  before  the  law. 
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II.  The  appellant  wcges  that  there  conld  be  no  valid  election  for  a  Justice  of  Ahmbwh 
the  Peace  on  the  same  day  with  other  elections,  because  a  Justice  of  the  Peace  is  Savcbb. 
a  Judge,  and  by  Article  82  of  the  Constitution  it  is  made  "  the  duty  of  the  Legis- 

htore  to  fix  the  time  for  holding  elections  of  all  Judges  at  a  time  which  shall  be 
diflerent  from  that  fixed  for  all  other  elections." 

Bat  I  am  of  the  opinion  that  Article  78,  which  declares  that  Justices  of  the 
Peace  "  shall  be  elected  by  the  qualified  electors  of  each  parish,  district  or  ward, 
for  the  term  of  two  years  in  such  manner y  and  shall  have  such  criminal  juriisdio- 
tion  as  shall  be  provided  by  law"  controls  this  subject,  and  leaves  it  optional  with 
the  Legislature  to  fix  the  time  of  election,  even  on  the  same  day  with  other 
ejections. 

III.  But  it  IS  contended  that  no  law  had  been  passed  fixing  the  time  or  manner 
of  an  election  for  Justices  of  the  Peace  in  New  Orleans ;  so  that  the  election 
WM  without  warrant  of  law.  The  Act  of  March  15th,  1855,  (p.  497,)  "  relative 
to  the  Justices  of  the  Peace  for  the  parish  of  Orleans,"  provided  for  the  election 
of  seven  Justices  of  the  Peace  "  at  every  general  election  for  Clerks  of  the  District 
Coarts  in  the  parish  of  Orleans."  The  elections  under  this  Act  began  at  the  time 
of  an  dection  for  Clerks  of  the  District  Courts.  They  hold  their  offices  for  four 
years,  Justices  of  the  Peace  for  two.  This  Act,  which  is  most  carelessly  worded, 
ahoald,  I  think,  be  interpreted  to  mean  that  Justices  of  the  Peace,  in  this  parish, 
afaall  be  elected  at  every  general  election,  which  occurs  once  in  two  years.  It  is 
the  only  way  to  harmonize  the  law  and  the  Constitution. 

IV.  Finally,  the  plaintiff  contends  that  his  term  of  office  had  not  expired.  But 
he  held  "  in  the  place  of  Richardson,  deceased."  If  Richardson  had  lived,  his 
term  would  have  expired  at  the  period  of  the  election  in  contest ;  and  so,  I  think, 
did  the  phiintiff's. 

Thus,  although  by  a  diffemnt  route,  I  have  reached  the  conclusion  of  my  col- 
leagnes,  that  the  judgment  appealed  from  should  be  affirmed. 


N.  N.  Destrehan  v.  Gabriel  T.  M.  Fazende. 

PreficripUon  agaiuBt  a  demand  for  tho  recovery  of  tbo  value  or  improvements  put  on  land  i£  suspended 
vhile  the  action  for  its  recovery  Is  pending. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin,  J. 
P.  E.  Bonfordj  for  plaintiff  and  appeUant.    H,  Train  and  H,  Dugui,  for 
defendant 

Mkbkick,  C.  J.  On  the  17th  day  of  October,  1837,  Nicholas  N.  Destrehan 
sold  to  the  defendant,  by  reference  to  a  plan,  square  No.  17  in  Mechanics'  village, 
on  the  right  bank  of  the  Mississippi,  in  the  parish  of  Jefferson,  for  the  sum  of 
9600.    A  notarial  act  was  passed  authenticating  the  sale. 

The  purchaser  desiring  to  be  put  in  possession,  and  having  called  upon  the  ven- 
dor for  this  purpose,  the  latter,  with  his  surveyor,  made  a  survey  of  the  supposed 
square,  set  the  stakes,  marking  the  comers  of  the  same,  and  put  the  defendant  in 
possession.  The  latter  enclosed  the  property  thus  delivered  to  him  by  fence,  built 
a  dwelling  house,  out  buildings,  and  made  other  improvements,  and  resided  there 
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i>»'^™^^  with  his  family.  He  also  mortgaged  the  property  to  the  CarroUton  Bank.  Des- 
Tammkd*        trefutn  was  all  the  while  cognizant  of  defendant's  possession  and  improvements. 

On  the  11th  of  May,  1841,  the  plaintiff  instituted  the  present  suit  as  a  simple 
petitory  action  to  recover  the  property  in  possession  of  the  defendant,  it  appearing 
that  he  had  been  put  in  possession  of  square  No.  18  instead  of  No.  17  called  for 
by  his  deed. 

The  defendant  answered  by  a  general  denial,  and  also  reconvened,  setting  fSortii 
the  facts  relative  to  the  delivery,  and  praying  that  his  possession  be  maintained; 
that  if  it  be  decreed  that  he  should  be  evicted,  then  he  prays  he  be  paid  1^5,000, 
the  value  of  his  improvements  and  damages,  and  for  general  relief. 

The  case  was  tried  in  1842,  and  judgment  rendered  in  favor  of  the  defendant, 
quieting  him  in  his  possession.  On  an  application  for  a  new  trial  on  behalf  of  the 
plaintiff,  the  judgment  was  set  aside.  The  case  was  permitted  to  remun  in  this 
condition  (the  plaintiff  having  in  the  meantime  died)  until  the  31st  of  March, 
1856,  when  the  defendant  filed  a  supplemental  answer  making  the  widow  and 
heirs  of  Destrehan  parties  to  the  suit,  and  alleging  that  the  defendant  was  willing 
that  plaintiffs  should  recover  the  property  on  paying  to  him  the  full  value  of  the 
same,  with  the  buildings  and  improvement  erected  thereon,  viz,  $2^00,  a  {fftoe 
which  was  offered  defendant  during  the  time  plaintiff  was  slandering  his  Htle,  and 
which  could  not  be  sold  by  petitioner  for  that  or  any  other  price,  owing  to  phun- 
tiff 's  misrepresentations,  &c. 

Defendant  prayed  in  his  supplemental  answer  for  judgment  for  sud  son  of 
$2,500  on  petitioner's  delivering  to  said  heirs  the  property  sued  for,  defendant 
renouncing  all  his  other  claims  in  reconvention  in  the  premises,  and  he  also  prayed 
for  general  relief. 

The  heirs  of  Destrehan  when  cited,  moved  to  strike  out  this  last  answer,  which 
being  refused,  they  excepted. 

Their  objections  were : 

1st.  That  they  had  never  made  themselves  parties,  and  they  refuse  to  coosider 
themselves  parties  or  proceed  with  the  cause. 

2d.  That  the  demand  contained  in  the  supplemental  answer  was  not  the  proper 
subject  of  a  rcconventional  demand,  not  being  necessarily  connected  with  the  prin- 
cipal action. 

3d.  Because  the  said  defendant  cannot  legally  compel  these  appearers  to  inte^ 
vene  in  the  cause,  or  proceed  with  the  same,  or  to  answer  the  matter  contained  in 
the  supplemental  answer  and  reconventional  demand. 

The  plaintiffs  renew  their  plea  of  prescription  in  this  court,  and  plead  the  pre- 
scriptions of  one,  three,  four,  five,  ten  and  twenty  years,  in  bar  of  defendant's  re- 
conventional  demand  contained  in  the  supplemental  answer  filed  in  March.  1856. 

There  was  judgment  rescinding  the  sale  and  decreeing  defendant  $1,100,  with 
legal  interest  from  31st  March,  1856,  and  plaintiffs  appeal. 

The  motion  to  strike  out  the  amended  answer  making  parties  and  the  recooTen- 
tional  demand  was  properly  refused.  The  defendant  was  not  compelled,  after  issue 
joined,  to  await  the  tardy  action  of  the  plaintiff,  and  thus  forever  remain  in  conrt. 
subject  to  a  revival  of  the  action  against  him  at  the  caprice  of  the  heirs  of  the 
deceased  plaintiff    C.  P.  21, 120, 361 ;  8  An.  54 ;  15  La.  376. 

He  had  a  reconventional  demand  against  plaintiff  and  we  see  no  objection  to 
his  issuing  citations,  as  was  done  in  this  case,  and  citing  the  heirs  to  answer  such 
demand,  although  the  answer  to  the  reconventional  demand  is  not  required  to  be 
in  writing.    See  Donnell  v.  ParroU,  10  An.  703,  and  cases  cited. 
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Neither  do  we  see  any  objection  to  the  reconventional  demand,  on  the  ground      DM«»a« 
that  it  is  not  connected  with  the  principal  demand.  YxoBoa. 

The  plaintiff,  in  violation  of  his  act  of  sale,  delivered  the  lot  in  question  to  the 
defendant  under  an  erroneous  description ;  he  stood  silently  by  for  four  years,  and 
saw  the  defendant  put  valuable  improvements  upon  the  property  he  had  so  delivered 
and  then  he  sought  to  recover  the  lot  back  with  its  improvements,  without  so 
much  as  oflfering  the  slightest  recompense  for  the  improvement  and  damages  which 
lie  had  occasioned.  The  reconventional  demand  grows  directly  out  of  plaintiff 's 
conduct  in  reference  to  the  property  sued  for,  and  is  covered  by  the  example  given 
in  Art.  375  of  the  Code  of  Practice. 

It  remains  now  to  consider  the  plea  of  prescription. 

So  long  as  the  plaintiff  in  a  petitory  action  prosecutes  his  action  for  the  re* 
coveiy  of  the  property,  there  can  be  no  prescription  against  the  defendant's  recon- 
TentioDal  demand  to  recover  the  value  of  the  improvements.  That  is  incident  to 
the  recovery.  The  plaintiff 's  action  for  the  recovery  of  this  property  was  still 
pending  when  defendant  had  the  case  set  down  for  trial,  and  so  far  as  the  value  of 
the  improvement  is  concerned,  there  was  no  prescription.  But  the  reconventional 
demand  claims  damages  for  the  conduct  of  the  plaintiff  in  reference  to  this  pro- 
perty. TheJirst  answer  was  filed  immediately  after  the  institution  of  the  suit  and 
the  answer  filed  in  1856  does  not  materially  vary  the  issue  formed  by  the  first 
answer.  Neither  answer  claims  a  rescission  of  the  original  sale,  and  the  relief 
granted  by  the  Judge  was  under  the  prayer  for  general  relief.  If  the  reconven- 
tional demand  had  been  merely  an  action  of  rescission,  perhaps  the  prescription  of 
ten  years  would  have  applied  under  Art  2218  G.  C.  2  An.  443.  But  such  is 
Bot  the  demand  ;  and  by  the  judgment  of  the  District  Court,  the  plaintifis  have 
recovered  more  than  tendered  by  the  defendant.    But  he  does  not  appeal. 

It  may  be  said  that  the  value  of  the  square  really  sold,  figures  in  the  estimate 
formed  by  the  District  Judge  in  arriving  at  the  amount  of  the  damages  decreed 
the  defendant.  In  answer  to  this  we  have  to  say,  that  the  conduct  of  the  original 
plaintiff  occasioned  the  defendant  a  much  larger  amount  of  damages  than  that  allowed 
by  the  District  Judge,  and  had  the  judgment  been  for  81,100,  without  rescinding 
the  sale,  we  should  have  been  inclined  to  affirm  the  same^ 

Judgment  affirmed. 

iTs  ao9l 
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The  State  r.  F.  Vigoreux,  alias  Frank. 

The  law  reetii  io  the  Dtetrirt  Judge  the  discretionary  power  of  continuing  a  case,  if  he  thinks  jaelice 
requires  it — ^thcrc  Is  no  law  to  prevent  him  from  granting  a  brief  delay  even  during  the  progress  of 
a  cause  for  the  purpoHc  of  summoning  a  new  witness,  either  for  the  State  or  the  accused.  But  an 
abuae  of  this  power  which  might  operate  prejudicially  to  the  accused,  will  not  be  sanctioned  ;  it  must 
be  a  proper  case. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Hunty  J. 
E,  W.  Motse,  Attorney  General,  for  the  State.    M.  M,  Reynolds  and  /.  M, 
LeggOtf  for  the  appellant. 
Merrick,  C.  J.    The  case  comes  up  on  a  single  bill  of  exception. 
The  accused  was  on  his  trial  for  murder.    The  acts  of  the  court  of  which  he 
complains,  arc  stated  in  the  bill  of  exceptions  as  follows,  viz : 
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State  «  Be  it  remembered  that  on  the  trial  of  this  cause,  and  after  the  Attorney  Qene- 

Viooioux.  ral  had  declared  himself  ready  for  trial,  and  the  jury  empaniielled,andaU  the  wit- 
nesses for  the  prosecution  having  been  examined,  the  Attorney  Genoal  stated, 
that  he  was  taken  by  surprise  in  not  being  able  to  establish  a  &ct  by  the  witnesses, 
a  fact  stated  in  their  testimony  before  the  Recorder,  but  which  the  witness  stated 
was  an  error ;  the  Attorney  General  asked  for  a  subpoena  for  a  witness  who  hsd 
never  been  subpoenaed,  and  prayed  that  the  case  be  suspended  for  the  purpose  of 
getting  said  witness.  The  case  was  suspended  by  order  of  the  court,  the  witness 
brought  in  after  some  time  and  examined  ;  to  which  ruling,  and  examination  of 
said  witness,  Jamison,  the  defendant,  by  counsel  excepted,  and  now  prays  this,  his 
bill,  be  signed,  which  was  done  accordingly,  and  before  the  defendant  declined 
offering  any  evidence. 

24th  November,  1857.  (Signed)  T.  G.  Hukt,  Judge." 

Waiving  the  objection  that  the  bill  of  exception  does  not  state  the  ground  upon 
which  the  testimony  was  excepted  to,  and  considering  the  objections  urged  by 
appellant's  counsel  as  those  ui*ged  in  the  lower  court,  we  discover  no  such  error  as 
will  vitiate  the  verdict  or  judgment  of  the  court  thereon. 

The  law  vests  in  the  District  Judge  the  discretionary  power  of  continuing  the 
case  if  he  thinks  justice  requires  it.  He  controls  the  a^oumments  qf  his  courts 
from  day  to  day,  and  we  are  not  aware  of  any  law  which  prevents  him  from  grant- 
ing a  brief  delay  (in  a  proper  case)  even  during  the  progress  of  a  cause,  for  the 
purpose  of  summoning  a  new  witness,  either  for  the  State  or  the  accused. 

But  it  is  urged,  that  if  the  court  is  permitted  to  delay  the  case  for  one  witness, 
it  might  be  delayed  for  many — if  for  one  hour,  it  might  be  for  a  day  or  a  month, 
and  thus  the  accused  would  be  prevented  from  having  a  feir,  speedy  and  impar- 
tial trial,  and  thus  he  might  be  taken  by  surprise  and  prevented  from  showing 
the  character  of  the  witnesses,  suddenly  confronted  with  him,  and  of  rebutting 
their  evidence. 

An  abuse  of  the  power  vested  in  the  District  Judge,  might  operate  preju^a- 
ally  to  the  accused,  in  this  as  in  other  cases,  but  it  is  not  pretended  that  there  was 
any  abuse  of  power  in  the  present  instance.  There  is  nothing  to  show  that  the 
District  Judge  delayed  the  case  an  unreasonable  length  of  time,  nor  that  the  ac- 
cused was  taken  by  surprise  by  the  testimony  elicited  from  the  witness,  or  that  be 
was  in  any  other  manner  prejudiced  by  the  introduction  of  the  proof  considered 
in  a  legal  point  of  view. 

Judgment  affirmed. 


Emanuel  Blessey  &  Co.  v.  New  Orleans  Oil  Factory. 

Wbero  the  record  shours  that  an  aoflwor  was  filed  on  tho  same  day  that  a  judgment  by  defiiutt  was 
made  final, but  no  order  is  shown  setting  adido'the  default,  it  will  be  presumed  that  the  answer  wM 
filed  after  the  default  had  been  confirmed 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Hotcelly  J. 
Whitaker  ^  Fellows,  for  plaintiff  and  appellee.    F.  Ferin,  for  defendants. 
Spofford,  J.    The  only  complaint  of  the  appellant  is  that  a  judgment  by 
default  was  confirmed  against  him  when  an  answer  had  been  filed. 
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There  appears  a  general  denial  in  the  record,  parporting  to  have  been  filed  upon 
the  same  day  that  the  judgment  by  defaolt  was  m  ade  final.  N.  o.  Oil'faciost 

Bat  it  does  not  appear  that  the  defendant  filed  it  in  open  court,  or  procured  the 
usual  order  to  have  the  judgment  by  default  set  aside. 

The  presumption,  therefore,  is  that  the  court  did  its  duty,  and  that  the  defen- 
dant filed  his  answer  after  the  judgment  by  de&ult  had  been  confirmed^ 

The  prayer  for  damages,  we  think,  should  be  allowed. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed  from  be  ofiirmed, 
with  costs,  and  forty  dollars  damages  as  for  a  frivolous  appeal. 


Thomas  Fakrell  v,  H.  F.  Klumpp. 

Whtfn  the  plaintiff  In  necution  procured  the  appointment  of  a  evrator  ad  hoc  to  represent  defendant  in 
the  appointment  of  an  appraiser,  the  absence  of  the  defoadant  or  other  eufltoient  cause  must  be 
nhovn  to  Justify  the  appointment. 

Aod  if  the  debtor  conceals  hinLself,  besides  sorNice  upon  the  curator  ad  hoc  appointed  to  represent  him, 
Doike  shoold  also  bo  left  at  the  place  where  the  defendant  last  resided. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans. 
A.  G.  Semme8f  for  plaintiff  and  appellant.    A,  ^  A.  Fitoty  for  defendant. 

MxESicK,  G.  J.  This  suit  is  brought  to  set  aside  a  Sheriff's  sale  of  a  lot  of 
ground  and  buildings  in  the  city  of  New  Orleans. 

The  defendant  obtained  an  order  of  seizure  and  sale  against  the  plaintiff,  and 
after  a  notice  of  the  issuing  of  the  same,  and  the  seizure  of  the  lot  in  question, 
the  Sheriff  attempted  to  serve  notice  upon  Farrell  to  appoint  appraisers,  but  not 
finding  him  at  the  place  where  he  had  served  the  previous  notices,  he  returned 
that  he  had  removed  from  his  domicil  on  Gironde  Street,  where  service  had  been 
made  on  him  at  No.  27,  and  that  he  could  not  be  found  after  diligent  search  in 
the  neighborhood,  and  among  his  acquaintances. 

Thereupon  a  curator  ad  hoc  was  appointed  to  represent  the  defendant,  upon 
whom  (such  curator)  the  notices  were  served. 

The  plaintiff  in  the  execution  bought  the  property  at  the  first  offering  at  two- 
thirds  of  the  appraisement. 

The  proof  shows  that  the  plaintiff  was  a  resident  of  the  city  and  that  he  was 
not  absent  during  the  time  that  the  defendant  was  proceeding  to  make  the  sale 
under  his  executory  process  against  him,  but  he  was  residing  with  a  brother-in- 
law  on  Constance  stecet.  The  information  which  the  Deputy  Sheriff  received 
was  not  sufficient  to  induce  the  belief  that  plaintiff  had  left  the  city  ;  for  he  was 
informed  by  Sullivan  that  the  plaintiff  lived  somewhere  near  Annunciation  square 
or,  as  the  Deputy  Sheriff  says,  in  the  upper  part  of  the  city. 

It  is  contended,  on  the  part  of  the  plaintiff,  that  this  was  not  a  proper  cp5e  for 
the  appointment  of  a  curator  ad  hocj  because  the  defendant  in  the  executory  pro- 
cess was  not  an  absentee.  The  right  of  courts  to  appoint  a  curator  ad  hoc  tore- 
present  a  party  or  an  absentee  in  proceedings  in  execution,  arises  from  the  provi- 
sions of  Uw  in  pari  materia^  and  we  are  by  no  means  prepared  to  say  that  where 
the  defendant  in  execution  secretes  himself  in  order  to  prevent  a  service  of  pro- 
cess or  notice  upon  him,  it  would  not  be  proper  to  make  such  appointment. 
Thompson  V.  Barrowy  7  An.  C 70.    But  in  the  case  before  us  there  is  no  proof  to 
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famoll        gijo^  that  the  plaintiff  absented  himself  in  order  to  defeat  the  executory  proeeed- 
Klcmpf.        ings.    On  the  contrary,  it  appears  that  he  continued  to  rent  the  property  for  two 
or  three  months  after  the  sale. 

The  plaintiff  in  execution  who  undertakes  to  appoint  a  curator  ad  hoc  to  repre- 
sent the  defendant,  should  be  ready  to  prove  his  absence,  or  oth^  sufficient  cause, 
for  the  appointment. 

Under  our  laws  parties  cannot  be  deprived  of  their  property  without  a  strict 
compliance  with  the  forms  of  law.  9  L.  R.  543.  Article  671  of  the  Code  of 
Practice  requires  service  of  notice  upon  the  defendant,  either  by  the  delivery  of  a 
written  notice  to  him  in  person,  or  left  at  his  usual  place  of  residence,  to  appear 
on  the  day,  place  and  hour  fixed  by  the  Sheriff,  for  the  purpose  of  naming  his  ap- 
praiser. If  the  debtor  conceal  himself,  besides  service  upon  the  curator  ad  hoc 
appointed  to  represent  him,  it  would  seem  that  notice  should  also  be  left  at  the 
place  where  the  defendant  last  resided.     C.  C.  253. 

We  do  not  think  that  the  facts  proven  justified  the  appointment  of  the  curator 
ad  hoc;  a  further  effort  should  have  been  made  to  find  the  defendant  See  9  Rob. 
631 :  3  An.  390. 

The  defendant  in  this  suit  reconvenes  for  the  amount  of  repairs  which  he  has 
put  upon  the  property,  the  taxes  he  has  paid  and  the  cost  of  a  policy  of  insurance 
taken  out  by  him,  and  costs  of  the  executory  process,  amounting  to  the  sum  of 
$179  92,  and  withdraws  from  the  consideration  of  the  court  the  claim  upon  his 
promissory  note  for  9750  and  interest.  It  is  clear  that  the  defendant  cannot  re- 
cover in  this  suit  the^cost  of  his  policy  of  insurance,  which  is  personal  to  himself, 
nor  the  costs  in  the  executory  process,  which  are  incidents  of  that  proceeding, 
and  stand  or  fall  with  it. 

As  we  shall  decree  to  the  plaintiff  the  revenues  of  the  property,  we  think  we 
have  jurisdiction  to  make  a  deduction  on  account  of  the  payment  of  taxes,  the 
repairs,  etc.,  and  that  $96  43  should  be  allowed  for  the  same.  As  the  plaintiff 
continued  to  hold  the  property  some  time  after  the  Sheriff's  sale,  the  defendant 
ought  not  to  be  charged  with  the  revenues  of  the  property  until  after  the  first  of 
January,  1856. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  it  is  now  ordered,  adjudged  and  decreed,  that 
said  Sheriff's  sale  be  held  null  and  void,  and  that  the  plaintiff  do  recover  of  the 
defendant  the  said  lot  of  ground  and  buildings  thereon  situated  in  the  city  of 
New  Orleans,  in  the  square  bounded  by  St.  Paul,  Gravier,  Perdido  and  Gironde 
streets,  designated  as  Lot  No.  24,  and  more  particularly  described  in  plaintiff's 
petition,  and  the  sum  of  fifteen  dollars  per  month  revenue  for  the  rents  of  said 
property  from  the  first  day  of  January,  1856,  until  the  same  shall  be  delivered  to 
the  plaintiff  under  this  decree,  subject  to  a  deduction  of  $96  43,  for  repairs  made 
upon  the  property  and  taxes  paid  by  the  defendant,  and  reservihg  to  the  defendant 
any  rights  he  may  have  under  his  order  of  seizure  and  sale  and  the  said  note  and 
mortgage  annexed  to  the  same.  And  it  is  further  ordered  that  the  defendant  pay 
the  costs  of  both  courts. 
Buchanan,  J.,  took  no  part  in  this  decision. 
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E.  OoNKRY  V.  R.  A.  Clark,  Owner  of  Steamer  R.  L.  Cobb — ^Dyas  &  Co. 
V.  Same — John  Yeatman  v.  Same. 

A  souare  made  under  a  Judgmsnt  against  a  simulated  purchasor  of  a  steamboat,  tho  creditor  being 

ikwarcof  thp  simulaUon,  will  nothavo  a  preforenoo  over  attaching  creditors  who  proceed  gainst  tho 

real  owner  cf  tho  boat. 
A  party  who  giifTors  a  boat  to  be  registered  In  his  name,  and  thus  holds  himself  out  to  tho  world  as  a 

r«al  owner,  cannot  claim  as  regards  the  debts  of  the  boat  to  be  in  any  better  position,  than  if  ho  was 

tbe  real  owner. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
Hunton  (f  Miller y  for  appellants.    Collins  ^  Woddridge,  for  appellees. 

Bcchaxan,  J.    An  appeal  is  taken,  on  motion,  by  Dy<w,  another  by  YecUmatiy 
from  a  judgment  of  distribution  of  the  proceeds  of  a  steamboat    There  were  a 
great  many  claimants  for  wages,  materials,  supplies,  &c.,  but  the  appellants  only 
named  m  their  appeal  bond,  as  obligees,  the  following  parties,  E.  Conery,  Cobb, 
Wood  <t  Co,t  Bryan  <t  Robinson,  R,  Yeatman  ^  Co,  and  R.  O,  Kyle  <&  Co. 

A  motion  is  now  made  for  the  dismissal  of  the  appeals  on  the  ground,  that  a 
nambcr  of  other  parties  to  this  concurso  have  not  been  made  parties  to  the  ap- 
peal On  examination  of  the  record,  we  find  that  those  parties  are  not  interested 
io  maintaining  the  judgment  which  is  appealed  from.  That  judgment  allots  the 
whole  fund  arising  from  the  sale  of  the  steamboat,  to  the  obligors  above  named, 
io  preference  to  the  other  claimants.  Under  that  judgment,  therefore,  the  parties 
named  in  this  motion  to  dismiss,  are  entitled  to  nothing,  and,  consequently,  will 
lose  nothing  by  its  reversal. 

Rale  dismissed. 

Cole,  J.  This  is  an  appeal  from  a  judgment  of  distribution  of  the  proceeds 
of  sale  of  the  steamboat  B.  L.  Cobb. 

The  correctness  of  tho  different  claims  is  not  contested ;  the  only  question  is  to 
tbe  privilege  and  rank  of  the  creditors,  in  the  distribution  of  the  funds  in  the 
hands  of  the  Sheriff. 

Dyas  c£  Co.  and  John  Yeatman  have  appealed ;  they  contest  only  the  prece- 
dence of  rank  allowed  over  them  to  E.  Conery,  Cobb,  Wood  <&  Co.  (assignees  of 
Shaw  &  Zunts),  R.  Yeatman  Sf  Co.,  R.  O.  Kyle  A  Co.  and  Bryan  &  Robinson. 

It  appears  that  Lewis  Northern  built  the  st^mboat  for  account  of  himself  and 
Kelly  if  Co.f  and  at  the  time  of  the  seizure  was  master  and  owner  of  three-fourths 
thereof. 

She  was  registered  by  Nortlvem  in  the  names  of  R.  L.  CM  and  /.  B.  Evans 
of  Kentucky,  as  owners,  to  protect  her,  as  is  alleged,  from  certain  old  debts  then 
existing  against  Northern,  of  which  Dyas  !f  Co.,  a  part  of  the  present  appellants, 
held  one. 

Afterwards,  the  boat  becoming  embarrassed  with  debts,  and  R.  L.  Cobb  and 
Evans,  desiring  to  relieve  themselves  from  the  liabilities  which  they  had  incurred, 
and  were  incurring  as  roistered  owners,  sent  their  agent,  G.  L.  Cobb,  to  New 
Orleans,  with  plenary  power  to  change  the  registry  and  to  take  care  of  their  in- 
terests. 

Accordingly,  on  the  14th  of  March,  1856,  G.  L.  Cobb  passed  the  title  to  the 
40 
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CJoxKRT  boat  to  R.  A.  Clark,  a  young  man  without  moans,  an  out-door  clerk  of  R.  Yeat- 
Clabk         man  ^  Co.,  who  paid  nothing  for  the  boat  and  took  no  control  over  her. 

The  testimony  establishes  that  this  sale  to  Clark  was  a  mere  simulation,  and 
that  the  object  of  the  transfer,  as  is  admitted  by  G.  L.  Cobb,  "  was  merely  to  get 
the  title  out  of  Cobb  and  Evans." 

On  the  day  succeeding  this  transfer,  Conery,  the  plaintiff,  instituted  suit  against 
Clark  for  ^3,500,  on  a  note  or  due-bill  given  by  Northern  on  account  of  the  boat 

Judgment  was  immediately  confessed  by  Clark,  and  to  this  judgment  G.  L 
Cobb  was  subrogated. 

In  each  of  the  other  cases  of  the  appellees,  before  this  court,  R.  A.  Clark  cm* 
fcssed  judgment,  and  in  each  case  G.  L,  Cobb  was  subrogated  by  order  of  court, 
except  in  the  case  of  Cobb,  Wood  ^  Co. 

It  also  appears  from  the  testimony,  that  G.  L.  CM,  in  taking  a  subrogation  of 
the  several  judgments  in  favor  of  the  appellees,  was  acting  for  his  brother,  R.  L. 
Cobb,  and  that  in  reality  jR.  L.  Cobb,  and  not  G.  L.  Cobb,  was  the  party  subro- 
gated. 

As  R.  L.  Cobb  was  registered  as  an  owner  of  this  boat,  his  payment  of  these 
debts  through  his  agent,  G.  L.  Cobb,  prior  to  the  judgment  of  distribution,  must 
be  considered  as  having  been  made  for  the  benefit  of  the  boat ;  and  his  payment 
thereof  extinguished  these  debts,  and  as  the  subrogations  were  entered  of  record 
prior  to  the  distribution,  the  judgment  of  the  District  Court  was  in  favor  of  par- 
tics  whose  debts  had  already  been  paid,  who  had  no  further  interest  and  was, 
therefore,  erroneous. 

The  claim  of  Cobb,  Wood  Sf  Co.,  who  sue  as  assignees  of  Sliaw  <&  Zunts,  was 
not  privileged,  for  it  accrued  more  than  sixty  days  before  the  seizure. 

The  claims  of  the  other  appellees  do  not  appear  to  have  been  privileged  as 
against  this  boat,  not  havhig  accrued  within  sixty  days  before  the  seizure,  or  not 
being  of  privileged  character. 

These  debts  not  being  a  privilege,  could  only  be  legally  enforced  by  suit  against 
the  owners  of  the  boat ;  and  when  G.  L,  Cobb  for  R.  L.  Cobb  paid  these  claims, 
he  became  the  creditor  of  the  owners  of  the  boat  for  so  much  money  paid.  Neither 
he  nor  the  appellees  had  a  right  to  proceed  against  the  boat  itsdf,  for  debts  not 
privileged. 

It  appears,  also,  that  the  appellees  must  have  known  they  were  proceeding 
against  a  simulated  purchaser,  when  they  sued  Clark,  for  Giles  Cobb  admits,  that 
these  suits  were  instituted  and  the  judgments  confessed  by  Clark  at  his  "  instiga- 
tion." 

The  evidence  thus  shows,  that  R.  L.  Cobb,  by  his  agent  G.  L.  Cobb,  made  a 
simulated  transfer  of  title  to  R.  A.  Clark,  procured  suits  to  be  brought  against 
Clark  on  debts  he  did  not  owe  (for  Clark,  even  as  a  bona  fide  purchaser  would 
not  be  liable  for  debts  not  privileged,  and  which  were  created  before  his  pur- 
chase,) caused  Clark  to  confess  judgments  with  privilege  on  property  he  did  not 
own,  and  for  debts  which  he  did  not  owe,  and  now  by  virtue  of  such  judgments 
demands  the  proceeds  of  a  steamboat  which  belonged  to  L.  Northern  and  JW/y 
fyCo. 

We  are  of  opinion  that  R.  L,  Cobb,  by  paying  the  unprivileged  debts  held  by 
the  appellees  against  the  owners  of  this  boat,  became  the  ordinary  creditor  of 
said  owners,  Noiilurn  and  Kelly  Sf  Co.,  for  the  amounts  so  paid,  and  that  the  at- 
tachments sued  out  by  the  appellants  gave  them  a  privilege  upon  three-fourths  of 
the  fund  in  court :  that  beinff  Northcni'b  interest. 
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We  would  here  remark,  that  none  of  the  appellees  attached  the  boat ;  but  that        Cokkrt 
they  seized  it  under  executions  issued  by  virtue  of  their  said  judgments,  and  we         Cluue. 
are  of  opinion  that  judgments  against  a  simulated  purchaser,  when  the  judgment 
creditors  were  aware  of  the  simulation,  ought  not  to  have  a  preference  over  at- 
taching creditors  who  proceed  against  the  real  owner  of  the  boat. 

We  are  also  of  opinion,  as  R,  L.  Cobb  was  one  of  the  registered  owners  of  the 
boat  and  liable  in  sdido  for  its  debts,  that  when  he  paid  the  judgments  of  Conery 
and  others,  then  the  debts  of  the  firm  that  owned  the  boat  to  that  amount  were 
extinguished,  and  as  no  debts  of  the  partnership  having  a  superior  claim  to  the 
attaching  creditors,  who  are  appellants,  remain,  the  individual  creditors  of  one  of 
the  real  owners.  Northern^  are  entitled  to  be  paid. 

We  would  also  observe,  that  Nortliem  A  Co.  were  the  real  owners  of  the  boat, 
and  R,  X.  Cobb  ^  Co,  the  registered  owners,  and  it  was  by  their  consent  and  to 
their  knowledge  that  they  were  so  registered. 

They  being  registered  as  owners  were  responsible  for  the  debts,  and  when  one 
of  the  registered  owners  pays  the  debts  of  a  boat,  he  must  be  considered  to  have 
paid  them  for  the  firm  of  which  he  is  a  member,  as  the  owners  of  a  steamboat 
are  bound  in  solido.  And  so  far  as  creditors  are  concerned,  the  real  owner,  and 
the  oae  regi3tered  as  owner,  by  his  knowledge  and  consent  must  be  considered  as 
equally  liable  and  as  constituting  one  firm. 

It  may  be  unfortunate  for  R.  L.  Cobb  to  be  rendered  liable,  but  he  put  himself 
in  this  position  by  being  registered  as  owner,  and  he  ought  to  suffer  rather  than 
innocent  creditors. 

R,  L.  Cobb,  being  a  registered  owner,  cannot  claim  to  be  in  any  better  position 
than  if  he  was  the  real  owner.  If  he  had  been  the  real  owner  and  had  paid  the 
debts,  then  the  partnership  debts  for  that  amount  would  have  been  satisfied ;  the 
same  result  must  follow  on  the  ground  that  he  is  a  registered  owner  and  holds 
himself  thus  out  to  the  world  as  a  real  owner.  The  adverse  doctrine  would  in- 
duce collusion  between  the  registered  and  the  real  owner,  and  the  registered 
owner  would  conceal  or  disclose  his  real  position,  as  it  might  enable  the  real 
owner  to  defraad  his  creditors. 

If  the  controversy  as  to  the  subrogation  was  between  Northemj  one  of  the  real 
owners,  and  R.  L.  Cobb,  one  of  the  registered  owners,  then  the  subrogation  might 
entitle  R.  L,  Cobb  to  be  paid,  for,  as  we  before  observed,  he  became  by  the  sub- 
rogation the  ordinary  creditor  of  the  real  owners,  but  he  cannot  claim  to  be  paid 
in  preference,  when  the  controversy  is  between  the  individual  creditors  of  North- 
em  and  R.  L.  Cobb,  who  has  been  subrogated  to  the  rights  of  judgment  creditors 
of  the  boat ;  for  these  judgments  must  be  considered  as  extinguished  the  moment 
they  are  paid  by  R,  L,  Cobb,  and  he  cannot  be  allowed  a  preference  on  account 
of  the  payment,  for  he  was  responsible  as  registered  owner. 

It  is  objected  that  the  individual  creditors  of  Northern  cannot  be  paid  out  of 
the  assets  of  the  partnership  until  the  partnership  debts  are  satisfied. 

But  no  debts  of  this  character  having  priority  over  the  appellants,  who  are  at- 
taching creditors,  are  shown  to  exist ;  and  .besides,  this  objection  comes  with  a 
bad  grace  from  appellees,  for  appellants  are,  it  is  true,  suing  one  of  the  partners 
only,  but  the  appellees  are  sning  neither  of  them  but  R.  A,  Clark  only. 

It  is  also  objected,  that  the  testimony  of  Northern  ought  not  to  have  been  re- 
ceived, but  it  was  taken  without  objection,  and  besides,  it  could  not  legally  have 
been  excluded. 

With  relation  to  the  two  appellants,  we  would  observe  that  John  Yeatman  is 
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GoMEBT  entitled  to  have  his  claim  first  satisfied  oat  of  the  fund  in  coort,  as  his  attach- 
Cuiat.        ment  was  prior  to  that  of  Dyas  ^  Co. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  jodgment  be  amended 
as  follows,  to  wit :  That  John  Yeatman,  one  of  the  appellants,  shall  recover  from 
Lewis  Northern  two  thousand  dollars,  with  five  per  centum  interest  thereon  from 
the  15th  of  October,  1855,  and  that  Dyas  ^  Co.,  appellants,  recover  of  Levci$ 
Northern  sixteen  hundred  and  two  dollars  and  thirty-seven  cents,  and  the  said 
Yeatman  is  declared  to  have  the  priority  over  said  Dyas  ^  Co,t  and  shall  have  h» 
said  claim  first  satisfied  out  of  two-thirds  of  the  fund  in  court,  and  the  said  John 
Yeatman  and  Dyas  if  Co.  are  decreed  to  have  a  privilege  on  two-thirds  ot  the 
proceeds  of  the  sale  of  the  steamboat  R.  L.  Cobb ;  and  it  is  further  ordered,  ad- 
judged and  decreed,  that  said  John  Yeatman  first,  and  said  Dyas  if  Co.  second, 
shall  be  paid  their  said  claims  out  of  said  two-thirds  of  said  fund,  proceeds  of  said 
steamboat,  in  preference  to  the  judgments  of  the  appellees,  E.  Conery^  Cobbt 
Wood  &  Co.y  (assignees  of  Skaw  db  ZuntSy)  R.  Yeatman  ^  Co.,  Bryan  ^  Robin- 
son, and  R.  G.  Kyle  &  Co.  And  it  is  ordered  and  decreed,  that  the  judgment  in 
all  other  respects  remain  undisturbed  and  be  affirmed,  and  that  the  costs  of  this 
appeal  be  paid  by  said  appellees. 

Mr.  Justice  Yoorhies  took  no  part  in  this  decision  on  account  of  indispositioD. 

Spofford,  J.,  dissenting.  The  enrolment  of  ships  and  other  vessels  is  made 
necessary  for  revenue  purposes  and  with  a  view  to  what  may  be  called  the  police 
of  the  seas  and  rivers.  There  is  no  important  analogy  between  these  r^pilatioDS 
and  State  registry  laws,  intended  to  give  notice  of  titles  to  lands  and  slaves.  A 
steamboat  is  personal  property ;  the  boat  herself  responds  for  her  debts,  and  ail 
her  real  owners,  engaged  in  the  business  of  carrying  freights  and  passengers  for 
hire,  are  bound  in  sdidOj  under  the  Louisiana  Code,  for  her  debts.  I  say  her  rtal 
ovmers  are  so  bound,  whether  the  enrolment  is  in  their  name  or  not ;  and  one  who 
is  not  a  real  owner  or  part  owner,  is  not  txecessarily  and  in  all  caaes  bound,  in  his 
personal  capacity  for  her  debts,  although  he  permit  the  vessel  to  be  registered  in 
his  name. 

This  is  settled  by  authority.  "  The  registry  of  a  ship  is  not  of  itself  evidence 
of  property,  except  so  flur  as  it  is  confirmed  by  some  auxiliary  circumstance  show- 
ing that  it  was  made  by  the  authority  or  assent  of  the  person  named  in  it,  and 
who  is  sought  to  be  charged  as  owner.  Without  such  connecting  proof,  the  re- 
gister has  not  been  held  to  be  even  prima  facie  evidence  to  charge  a  person  as 
owner ;  and  even  with  such  proof,  it  is  not  conclusive  evidence  of  ownership ;  for 
an  equitable  title  may  well  consist  with  the  documentary  title  at  the  customhoose 
in  another."    1  Green.  Ev.  J  494. 

Now,  the  appellants'  whole  case  rests  upon  this  very  principle  :  that  the  enrol- 
ment is  not  proof  of  ownership ;  they  allege  and  contend  they  have  proved,  that 
R.  L.  Cobb  (formerly  registered  as  part-owner)  was  no  part-owner,  and  that  he 
had  no  interest  whatever  in  the  boat,  which  belonged  entirely  to  Lewis  Northern 
and  Kelly  <ft  Co.,  in  whose  names  she  was  never  registered.  Be  it  so.  Then  it 
follows,  by  their  own  allegations,  that  R.  L.  Cobb  was  not  bound  for  the  debts  in 
his  individual  capacity ;  not  being  bound  for  the  debts,  he  could  bay  them  and 
take  a  valid  conventional  subrogation  to  the  rights  of  the  creditors ;  he  did  so; 
the  appellants  frankly  admit  that  the  claims  of  the  seizing  creditors  to  which 
R.  L.  Cobb  has  been  subrogated  of  record,  were  just  debts  of  the  real  owners  of 
the  boat ;  under  these  claims,  the  boat  has  been  seized  and  sold ;  the  seizure 
invested  these  creditors  with  a  right  of  priority  upon  the  proceeds ;  by  claiming  a 
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portion  of  the  proceeds  themselves,  the  appellants  alfirm  the  ShcrifTs  sale ;  so  that        Ookkrt 
the  only  question  is,  could  R.  L.  Cobb  lawfully  bay  up  the  just  claims  of  E.  Conenjj         Cuiw. 
Bryant  S  Robinson,  and  others,  then  panding  in  court,  and  take  a  subrogation  to 
the  rights  which  they  had  acquired  by  their  seizure. 

I  am  of  opinion  that  he  could ;  that  there  was  no  fraudulent  simulation  ;  that 
the  whole  purpose  of  the  nominal  changes  of  title  in  the  boat  was  to  secure  just 
debts  incurred  in  running  her  by  her  real  owners,  Northern,  and  Kelly  Sf  Co.,  in 
soiido,  and  for  which  the  boat  was  primarily  liable ;  that  no  creditor  of  Northern 
has  been  deceived  or  defrauded  thereby ;  and  that  to  allow  Northern,  who  seems 
to  have  occasioned  all  the  difficulty,  to  pay  off  his  personal  creditors  out  of  the 
proceeds  of  the  boat,  to  the  detriment  of  those  who  have  paid  the  solidary  debts 
of  the  owners,  would  be  to  allow  him  to  perpetrate  a  fraud  successfully  ;  while,  at 
the  same  time,  it  would  be  punishing  an  innocent  man  for  a  simulation  which  the 
law  does  not  reprobate,  because  it  was  harmless  and  had  only  for  its  effect  the 
protection  of  creditors  to  whom  equity  and  even  the  law  itself  would  have  given 
the  prior  rights. 

The  appellants  should  not  be  permitted  to  take  the  double  position  that  JR.  L, 
Cobb  was  owner  and  was  not  owner.  They  must  elect  and  abide  by  their  election. 
Whichever  theory  they  embrace  will  be  fatal  to  their  claim. 

Bat,  even  upon  the  reasoning  that  his  letting  the  registry  stand  partly  in  his 
name,  must,  by  a  sort  of  primitive  construction,  be  held  to  bind  him  vfhh  or  for 
the  owners  for  their  debts,  then,  upon  paying  those  debts,  R.  X.  Cobb  was  subro- 
gated ipso  jure  to  their  rights  as  seizing  creditors,  and  he  still  has  the  first  claim, 
for  their  seizare  was  first.    C.  C.  2157. 

And  again,  if  he  is  to  be  assimilated  to  a  partner  for  participating  in  a  simula- 
tion which  was  not  fraudulent,  even  then  the  case  of  Purdy  v.  Hood,  5  N.  S., 
woald  by  analogy  protect  him. 

In  the  language  of  Mathews,  J.,  in  that  case,  "  a  partner  who  pays  the  partner- 
ship debts  most  be  considered  in  the  same  situation  with  any  other  creditors  of  the 
partnership,  and  have  a  claim  on  its  funds  in  preference  to  creditors  of  the  partners 
individvudly." 

I  think  the  decree  of  the  lower  court  does  justice,  without  infringing  the  law. 


Same  Case — On  Re-hearing. 

Cole,  J.  We  can  perceive  no  error  in  the  judgment  heretofore  rendered  by  us, 
except  a  clerical  mistake  in  decreeing  that  appellants  shall  have  a  privilege  on 
two-thirds  of  the  fund  in  court  instead  of  three-fourths. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  our  former  judgment  be  set 
aside  and  annulled ;  it  is  further  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  lower  court  be  amended  as  follows,  to  wit :  that  John  Yeatman,  one  of  the 
appellants,  shall  recover  from  Lewis  Northern  two  thousand  dollars  with  five  per 
centum  interest  thereon  from  the  15th  of  October,  1855  ;  and  that  Dyas  &  Co., 
appellants,  recover  of  Lewis  Northern  sixteen  hundred  and  two  dollars  and  thirty- 
seven  cents ;  and  the  said  Yeatman  is  declared  to  have  the  priority  over  said  Dyas 
^  Co.,  and  shall  have  his  said  claim  first  satisfied  out  of  three-fourths  of  the  fund 
in  court ;  and  the  said  John  Yeatman  and  Dyas  &  Co.  are  decreed  to  have  a  privi- 
lege on  three-fourths  of  the  proceeds  of  sale  of  the  steamboat  R,  L.  Cobb ;  and 
aaid  Jolm  Yeatman,  first,  and  said  Dyas  &  Co.,  second,  shall  be  paid  their  said 
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GoNBRT        claims  out  of  said  three-foartha  of  said  fund,  proceeds  of  said  steamboat,  in  prefer- 
Clawc.         enee  to  the  judgments  of  the  appellees,  E.  Conery ;  Cobb^  Wood  tt  Co,,  (assignees 

of  Shaw  ^  Zunts) ;  R.  Yeatman  <Si  Co.;  Bryan  §•  Robinson,  and  jR.  G.  Kyle  Sf  Co.; 

and  it  is  ordered  and  decreed,  that  the  judgment  of  the  lower  court  in  all  other 

respects  remain  undisturbed  and  be  affirmed,  and  that  the  costs  of  this  appeal  be 

paid  by  said  appellees. 


T.  M.  Doyle's  Executors  v,  J.  B.  Estornet  et  al. 

Parol  proof  is  admissSblo  to  explain  latent  amblRuiticB. 

PartieR  cannot  bo  controlled  in  the  order  in  which  they  introduce  their  evidence. 

When  the  plaintifT  fails  to  mnke  out  his  cose,  the  Judgment  should  be  one  only  of  nonsuit. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Merrick,  C.  J.    This  is  a  petitory  action.    The  principal  question  is  one 
of  identity. 

The  defendants  claim  title  through  one  William  H,  Martin,  deceased,  who  it 
appears  was  never  the  owner  of  the  lot  in  controversy. 

The  plaintiflfe  claim  through  one  William  H.  Martin,  the  former  owner,  who  is 
still  living  and  whose  testimony  was  offered  on  the  trial,  but  they  failed  in  pro- 
ducing an  act  of  sale  from  Maiiin  to  Lerjy,  one  of  their  vendors. 

There  was  judgment  in  favor  of  defendants  and  warrantors,  and  the  plaintift 
appealed. 

The  first  question  arises  under  a  biU  of  exception  taken  to  the  ruling  of  the 
district  judge,  who  refused  to  receive  the  deposition  of  William  H.  Martin,  who 
was  offered  to  show  that  he  was  the  identical  Martin  who  had  once  owned  tiie 
lot,  as  stated  in  the  act  of  sale  from  Levy's  syndic  to  Thomas  M.  Doyle.  The 
testimony  was  objected  to,  because  it  went  to  prove  a  title  to  real  estate  by  parol. 
The  court  refused  to  receive  the  testimony  until  a  written  act  of  conveyance 
from  Martin  to  Levy  should  be  produced. 

The  objection  was  insufficient  to  exclude  the  testimony.  Parol  proof  is  admi^ 
Bible  to  explain  latent  ambiguities,  and  parties  cannot  be  controlled  in  the  order 
in  which  they  introduce  their  evidence.  1  Greenleaf,  sec.  288  ;  16  L.  R  296; 
17  L.  R.  253 ;  3  Rob.  106. 

It  has  not  been  contended  in  this  court  that  the  testimony  of  the  witness  was 
admissible  to  prove  title,  although  it  appears  uncertain  by  the  bill  of  exceptions 
whether  it  was  not  offered  for  that  purpose  also.  If  a  deposition  (where  a  sale  is 
acknowledged  by  a  former  owner)  be  a  written  evidence  of  title,  that  question 
does  not  arise,  for  it  is  not  pretended  here  that  the  deposition  was  offered  for  sacfa 
purpose. 

Giving  the  plaintiff  the  benefit  of  the  evidence  for  the  purpose  for  which  it  was 
offered,  and  they  still  fail  in  their  proof.  For  they  do  not  show  a  transfer  of  title 
from  Martin  to  Levy,  and  they  can  recover  only  on  the  strength  of  their  own 
title. 

As  the  bill  of  exception  shows  that  plaintiflfe  had  introduced  their  other  evi- 
dence previous  to  offering  Martin's  deposition,  and  as  the  ruling  of  the  judge  diJ 
not,  therefore,  prevent  them  from  offering  the  residue  of  their  proof,  we  think  the 
case  should  not  be  remanded  for  a  new  trial 
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The  dutrict  judge  fell  into  an  error  in  rendering  a  final  judgment  in  favor  of         ^^'^^ 
deibodants.    It  should  ba  one  of  nonsuit.    The  plaintififs  may  be  able  to  produce       Esrosxin. 
or  account  for  the  original  deed  to  Levy^  or  William  H.  JHfartin  may,  by  subae- 
qaent  act,  ratify  the  sale  if  his  deposition  be  insufficient  written  evidence  of  such 
ratification. 

It  is,  therefore,  ordered,  adjudged  and  dacreed,  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  of  the  defeu- 
d.uits  and  warrantors  as  in  case  of  nonsuit,  they  paying  the  costs  of  appeal  and 
the  pbuntifi&  the  costs  of  the  lower  court. 


Fran-cisco  Marquez  V,  The  City  of  New  Orleans. 

The  city  B^bonn'l  tojiay  hor  projiortion  oftho  expenses  necessary  for  the  pavement  of  streets  bordering 
on  groand  belonging  to  the  cHy  and  laid  out  for  a  public  promenade. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvignaud,  J. 
Paul  E.  Theardy  for  plaintifif.    /.  S.  Michel,  for  defendant  and  appellant. 

CoLB,  J.  Plaintiff  contracted  with  the  city  of  New  Orleans  to  level,  grade  and 
shell  a  tract  twenty  feet  wide,  on  Claiborne  street,  on  the  north  side  of  the  mid- 
dle ground  or  promenade  of  said  street,  from  St.  Bernard  Avenue  to  the  Elysian 
Fields  street,  in  the  third  district  of  the  city,  at  the  rate  of  92  46  per  running 
foot 

The  contract  was  performed  by  plaintiff,  and  his  work  was  accepted  by  the  city 
authorities. 

In  payment  of  the  work,  the  city  delivered  to  plaintiff  several  bills  made  by  the 
street  commissioner  and  attested  by  the  comptroller,  against  the  property  owners 
on  the  north  side  of  said  shellroad,  in  Claiborne  street,  including  the  entire  costs 
of  the  aforesaid  shelling. 

The  property  owners  refused  to  pay  more  than  one-halt  of  the  amount  of  the 
bills,  on  the  ground  that  the  city  of  New  Orleans  is  the  owner  of  the  middle 
ground,  or  promenade,  located  in  the  centre  of  Claiborne  street,  and  fronting  said 
shellroad,  and  also  of  all  the  intei^cting  comer  streets,  fronting  on  each  side  of 
the  said  shellroad. 

Plaintiff  then  instituted  suits  on  these  bills  against  the  property  holders  before 
the  Third  District  Court  of  New  Orleans ;  the  court  decided  that  the  city  of  New 
Orleans,  as  owner  of  the  strip  of  land  in  the  centre  of  Claiborne  street,  should  pay 
one-half  of  the  shelling  made  in  front  of  the  same,  and  as  owner  of  the  intersecting 
streets,  at  each  comer,  should  pay  the  whole  of  the  shelling  made  there. 

Under  these  decisions  plaintiff  has  instituted  the  present  suit,  claiming  from  the 
city  of  New  Orleans  92,863  07 ;  that  is  to  say,  requiring  the  city  to  pay  the  sum 
of  one  dollar  and  twenty-three  cents  per  ranning  foot,  for  all  work  done  in  front 
of  said  middle  ground  or  promenade,  it  being  the  one-half  of  the  price  at  which 
the  contract  was  performed,  and  the  other  half  being  paid  hj  the  property  holders 
opposite ;  and  also  the  full  sum  of  two  dollars  and  forty  six  cents  for  the  shelling 
at  the  intersecting  streets,  there  being  no  property  holders  there  to  pay  the  same. 
Plaintiff  obtained  judgment  in  the  court  below,  and  defendant  appealed. 
There  is  no  error  in  the  judgment. 


18    31. 

51    808 
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Harqcb  Under  section  119  of  the  city  charter,  the  owners  of  real  property  can  only  Ix; 

Nbw  obuuss.  made  to  pay  the  whole  cost  of  the  pavement  of  streets  when  they  own  property 
fronting  on  both  sides  of  said  pavement 

In  the  case  at  bar,  as  the  city  owns  on  one  front,  if  she  were  not  liable,  then 
only  one-half  of  Claiborne  street  and  of  streets  similarily  situated  could  be  paved. 

The  city  is  obliged  to  make  and  pay  for  one-half  of  the  paving  in  the  case  at 
bar,  not  only  from  the  effect  of  section  119  of  the  city  charter,  but  also  becanM 
the  middle  ground  in  Claiborne  street  is  the  property  of  the  city  and  intended  or 
dedicated  as  a  public  promenade  and  for  the  public  good  and  enjoyment.  It  is  then 
just  when  the  city  has  property  of  this  character,  that  she  should  pay  her  propor- 
tion of  expenses  necessary  for  the  construction  of  a  public  highway  along  the  bor- 
ders of  her  property,  and  not  coerce  opposite  proprietors  to  pay  the  whole,  and 
thus  tax  them  in  particular  to  enable  the  community  to  enjoy  a  pleasant  prome- 
nade and  free  circulation  of  air. 

It  is  objected  by  the  city,  that  the  additional  expense  would  be  fully  compen- 
sated by  the  advantages  of  a  broad  avenue ;  this  argument  is  not  so  conclusive ; 
for  it  might  much  augment  the  value  of  the  property  on  the  north  side  of  the  shell 
road  if  the  promenade  was  lined  with  houses,  for  then  there  would  be  openings 
for  more  stores,  and  a  consequent  attraction  for  a  larger  number  of  customers. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed 
with  costs. 

Buchanan,  J.,  having  an  interest  in  the  question  took  no  part  in  this  decision. 

Spopford,  J.  I  concur  in  the  decree,  although  I  dissent  entirely  from  the 
views  expressed  by  Mr.  Justice  Cole,  and  concurred  in  by  the  Chief  Justice. 

I  think  it  quite  clear  that  section  119  of  the  amended  charter  of  New  OrleaiB 
(Acts  1856,  p.  164,)  contemplated  no  assessment  for  paving  and  banqnetting, 
against  the  city  as  owner  of  public  places.  The  language  of  the  section  covers  only 
such  property  as  is  susceptible  of  private  ownership.  In  one  sense,  the  city  owns 
the  streets.  Is  it  possible  thus  that  the  Act  of  1856,  in  declaring  that  the  cost  of 
a  banquette  shall  be  borne  proportionally  by  the  owner  or  owners  of  real  property 
fronting  on  said  banquette,  meant  that  the  city,  as  owner  of  the  street  fronting 
on  the  banquette,  should  pay  half  the  cost  I  do  not  suppose  such  an  interpre- 
tation was  ever  thought  of.  But  it  seems  to  me  to  be  the  necessary  sequence  of 
the  doctrine  that  the  city  is  bound  to  pay  for  half  the  shellroad  in  Claiborne 
street,  because  it  owns  the  whole  street,  and  the  middle  portion  of  the  street  is 
now  used  as  a  green,  or  promenade  for  foot  passengers  only,  and  not  for  carriages. 

The  green  or  middle  portion  of  Claiborne  street,  in  my  opinion,  is  just  as  much 
a  "  public  thing  "  and  just  as  exempt  from  assessment  under  the  city  charter,  as 
the  two  road-ways  along  the  same  street.     C.  C.  445. 

But  I  can  concur  in  the  decree,  because  that  question  is  not  necessarily  Mm 
us.  The  city  gave  the  plaintiff  certain  bills  against  proprietors  for  his  work ;  it 
therefore  warranted  their  existence  as  valid  claims;  the  contractor  sued  upon 
them  and  to  the  extent  of  one-half  they  were  declared,  by  judgments  which  are 
unappealable,  to  be  invalid.  However  erroneous  I  might  find  those  judgments,  if 
they  were  before  me  for  revision,  I  think,  under  the  decisions,  the  city  is  liaWe 
upon  its  implied  warranty.  Toumicr  v.  Municipality  lio.  1,  5  An.  298.  Crcwan 
V.  Municipality  No,  1,  5  An.  537. 
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CHrRCH  Wardens  op  St.  Louis  Church  op  New  Orleans  v,  J.  A.  Bon-  Itiio jtt 

XEVAL  et  al. — F.  Daubert  and  Thomas  Hawthorn,  appellants. 

ruder  tho  Act  of  184S,  relative  to  Aactioneors  (Seeskrn  Acts,  p.  M) ,  the  cltixen  who  Is  desirouB  of  doing 
u  •aciioa  bustness,  must  execute  and  doUrer  to  tho  Recorder  of  the  Parish  (to  the  Recorder  of 
Mortf.'ages  in  New  Orleooa)  his  bond,  with  security,  precious  to  entering  vpon  the  irantadion  of  tuck 


Bat  the  appttesUon  by  the  auctioneer  for  a  license,  to  the  Auditor,  altboogh  it  be  oommanded,  yet  it  is 
not  made  a  condition  precedent  to  the  exercise  of  the  business  of  auctioneer. 

Ibe  obligation  of  the  sureties  upon  the  bond  commences  from  the  recording  of  the  bond  in  the  mort- 
gage ofHce. 

hrtieg  who  put  their  property  hito  the  hands  of  auctioneers  for  sale,  have  only  to  address  themselves 
to  the  office  of  the  Recorder  of  Mortgages  of  tho  Parish,  for  the  purpose  of  ascertaining  whether  an 
aoctiooeer's  bond  is  recorded.  v 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augusiin,  J. 
Robert  Preaux,  for  plaintiffs  and  appellees.    Dufour  and  Budd  ^  Lambert, 
kit  appellants. 

Buchanan,  J.  This  is  a  suit  brought,  under  the  4th  section  of  the  Act  of 
1848,  relative  to  auctioneers,  (Session  Acts,  page  96,)  against  an  auctioneer  and 
the  sureties  on  his  official  bond,  for  the  proceeds  of  an  auction  sale  made  for  ac- 
coont  of  plaintifife,  which  were  not  paid  over  to  them  by  the  auctioneer. 

The  proof  of  the  sale  by  auction,  and  of  the  failure  of  the  auctioneer  to  pay 
over  the  proceeds,  is  complete.  It  is  also  proved  that  the  defendants  signed  the 
bond,  as  described  in  the  petition. 

The  defence,  in  this  court,  has  turned  altogether  upon  the  fact  that  no  license 
was  issued  to  Mr.  Bonneval,  by  the  Auditor  of  Public  Accounts,  to  perform  the 
dntifis  of  an  auctioneer,  as  contemplated  by  the  fifth  section  of  the  Act  of  1848. 
It  is  contended  by  the  sureties  who  have  appealed,  that  until  such  license  was 
issued,  the  sureties  on  the  bond  were  not  bound  for  the  faithful  performance  of 
any  business  done  by  /.  A,  BonnevcH,  the  principal  in  the  bond,  as  an  auctioneer. 

This  constmction  does  not  seem  warranted  by  the  terms  of  the  statute. 

Section  1st  enacts,  that  any  citizen  of  the  State  may  become  an  auctioneer  for 
the  parish  of  which  he  is  a  qualified  voter,  and  be  authorized  to  sell  any  real  or 
personal  estate  at  public  auction  or  vendue,  on  giving  bond  and  security  for  the 
laitiifiil  performance  of  his  duties  according  to  laws  regulating  auction  sales  and 
the  provisions  of  this  Act. 

Section  2nd.  That  before  entering  upon  his  duties  he  shall  execute  his  bond, 
payable  to  the  Auditor  of  Public  Accounts,  and  his  successor  in  office,  with  good 
aod  solvent  securities,  conditioned  for  the  faithful  performance  of  all  duties  re- 
quired by  law,  towards  all  persons  who  may  employ  him  as  an  auctioneer,  and  for 
the  prompt  payment  of  the  taxes  or  commissions  payable  to  the  State,  and  of  all 
sums  which  he  shall  receive  in  his  official  capacity  belonging  to  other  persons,  &c. 

Section  4th.  The  Becorders  of  the  several  parishes,  and  the  Recorder  of  Mort- 
gages of  the  city  of  New  Orleans,  shall  require  of  all  persons  who  may  wish  to 
become  auctioneers  to  execute  and  deliver  to  them  said  bond  in  duplicate,  one  of 
which  bonds  they  shall  transmit  to  the  Auditor  of  Public  Accounts,  the  other 
they  ahaU  keep  in  their  offices ;  an  authentic  copy  of  which  they  shall  deliver  to 
My  person  who  may  wish  to  sue  thereon  for  his  own  benefit  for  a  violation  of  the 
c(mditi(Mis  thereof,  kc. 
41 
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8r.  i/roiB  Chuecb  SecHon  5th.  That  in  order  that  full  faith  and  credit  may  be  given  to  his  acts, 
BoMKKYiL.  every  anctioneer  who  shall  have  complied  with  the  forgoing  provisions  of  this 
Act,  shall  demand  and  take  out  annually,  from  the  office  of  the  Auditor  of  Public 
Accounts  a  license  with  authority  to  do  and  peoform  all  the  bosbeas  properly 
belonging  to  an  auctioneer.  In  the  French  text :  "  I'autorisant  k  iaire  toutes  leg 
affaires  qui  sont  du  ressort  d'un  encanteur." 

Analysing  these  different  sections,  we  find  that  the  citizen  who  is  desiroos  of 
doing  an  auction  business  must  execute  and  deliver  to  the  Recorder  of  Mortgages, 
his  bond  with  security,  previous  to  entering  upon  the  transaction  of  suck  buisiness. 
But  the  application  for  a  license  to  the  Auditor,  although  it  be  commanded,  yet 
it  is  not  made  a  condition  precedent  to  the  exercise  of  the  business  of  an  auc- 
tioneer. 

Parties  who  put  their  property  into  the  hands  of  auctioneers  for  sale,  hare  onlj 
to  address  themselves  to  the  office  of  the  Recorder  of  Mortgages  of  the  pariah,  for 
the  purpose  of  ascertaining  whether  an  auctioneer's  bond  is  recorded.  That  is  the 
reference  which  this  statute  points  out,  and  in  cose  of  a  violation  of  trust  thus 
reposed,  it  is  there  that  the  party  injured  must  obtain  the  authentic  evidence  of 
the  liability  of  other  persons,  as  sureties,  for  the  acts  of  the  party  trusted. 

The  bond  in  this  case  was  made  on  the  7  th  December,  1854.  It  was  recorded 
in  the  office  of  the  Recorder  of  Mortgages  in  New  Orleans  on  the  same  day.  The 
condition  of  the  bond  is,  "  to  secure  the  faithful  performance  of  all  the  duties  in- 
cumbent upon  him,  the  said  /.  A,  Bonneval,  the  duly  appointed  auctioneer  for  the 
parish  and  city  of  New  Orleans,  to  serve  from  and  after  the  *lth  day  of  December, 
1854." 

The  prainti£&  employed  Bonneval  to  make  sales  at  auction  for  them,  on  the 
2lBt  and  22d  days  of  December,  1854. 

By  their  own  act,  the  appellants  have  given  the  standing  and  credit  of  a  l^lly 
qualified  auctioneer  to  Mr.  Bonneval^  at  the  time  when  he  sold  the  plaintifi^s  pro- 
perty, and  collected  the  proceeds ;  and  their  obligation  as  sureties  commenond 
from  the  recording  of  the  bond  in  the  mortgage  office. 

There  is  proof  in  the  record  that  it  was  to  the  knowledge  of  the  Auditor  of 
Public  Accounts,  that  Bonneval  was  making  sales  by  auction,  on  which  there 
were  duties  accruing  to  the  State,  and  that  account  was  rendered  by  Bonneval  to 
the  Auditor  of  such  sales.  A  book  of  auction  sales  commencing  December  9th, 
1854,  and  containing  one  hundred  and  sixty  folios,  signed  at  the  b^inniiig  and  end 
by  the  Auditor  of  Public  Accounts,  and  certified  in  several  places  as  having  been 
examined  by  the  Auditor,  on  the  9th  January,  1855,  and  on  the  7th  July,  1855, 
is  in  evidence.  Defendants  excepted  to  the  admission  of  this  evidence,  on  various 
grounds,  principally  because  the  said  auction  sales  book  was  not  the  best  evidence 
of  Bonneval  being  an  auctioned ;  that  a  license  should  have  been  produced.  The 
Auditor  has  certified  expressly,  that  Bonneval  had  no  license  ftom  him  during 
the  period  embraced  in  that  book.  The  book  is  therefore  the  best  evidence  of 
the  exercise  of  the  business  of  auctioneer  by  Bonneval  in  the  years  1854  and 
1855  to  the  knowledge  of  the  Auditor.  To  that  officer  is  given  by  law  tbesn]M3^ 
vision  of  the  interests  of  the  State  in  auction  sales.  It  is  his  duty  to  require  a 
sworn  statement  from  the  several  auctioneers  of  the  State  duties  on  auction  sal^ 
and  to  compare  such  statements  with  the  entries  in  the  auctioneers*  books. 

Acts  of  1850.    King's  Revised  Statutes,  verbo  Auction. 

A  doubt  haa  been  raised  in  argument,  whether  the  book  in  question  be  indeed 
the  book  of  Bonneval^  as  the  name  of  the  auctioneer  who  made  the  sales  is  not 
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meotioned  io  the  book.    But  we  view  the  proof  on  thk  subject  as  satisfactory.  *•  ^^  c^raa 
The  entries  in  the  book  are  in  BonnevoTs  hAndwriting ;  and  the  entry  under  date      BonaxTiL. 
of  the  22d  December,  1854,  of  the  sales  of  pews  in  the  Ohnrch  of  St.  Louis,  by 
order  of  the  churchwardens,  which  is  the  subject  of  the  present  controversy,  shows 
condusiyely  that  the  auctioneer,  of  whose  business  this  book  is  the  record,  could 
have  been  none  other  than  Bonneval, 
Judgment  affirmed,  with  costs. 


J.  U.  Lavillebetjvre  V,  James  Cosorove. 

Wbfre  the  owner  of  the  lote  on  both  sides  of  a  division  wall  makes  an  opening  or  window  in  the  wall, 
ii  Is  an  act  constltnting  the  "  destincUion  ttu  pare  defamilUj^^  and  is  equivalent  to  a  title  creating  a 
MTTllnde,  as  soon  as  a  division  of  the  ownership  of  the  property  takes  place. 

Ibe  erectiiNi  of  worics  oontrary  to  the  aervitade  would  not  have  the  eflbct  of  extiogntohlng  it,  unices  the 
owner  of  the  estate  to  which  the  scrvitade  was  dne  had  given  an  express  permission  or  consent  to  tho 
cTGCtioa  of  such  works  either  verbally  or  in  writing. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
G.  Legardeur,  for  plaintiff.    E,  S,  Oliver j  for  defendant  and  appellant. 

BrcHAKAsr,  J.  An  important  distinction  between  the  present  case  and  that  of 
/ttirmm  v.  DeBlanCj  11  An.,  465,  quoted  by  defendant,  is,  that  the  wall  between 
the  properties  of  plaintiff  and  defendant,  is  a  wall  in  common.  Through  such  a 
wan,  one  of  the  co-proprietors  cannot  make  an  opening  withbut  the  consent  of  the 
other  co-proprietor.     0.  C.  692. 

But  the  defendant  urges  his  right  to  the  opening  in  question,  upon  the  ground 
that  the  wall  now  held  in  commpn  between  himself  and  the  plaintiff,  was  built  by 
a  person  who  was  at  the  time  the  owner  of  lots  on  both  sides  of  the  wall ;  that  the 
opening  or  window  was  made  in  the  wall  by  the  said  owner  at  the  time  of  build- 
ing ;  and  that  this  act  of  the  original  proprietor  of  both  properties,  is  equivalent 
to  a  title  creating  a  servitude  upon  the  property  now  belonging  to  plaintiff,  for  the 
heoeSt  of  that  belonging  to  defendant.  The  evidence  on  this  subject  is,  that  the 
two  adjoining  lots  of  ground  of  plaintiff  and  defendant  originally  belonged  to 
Daniel  T.  Walden,  and  were  built  upon  by  him.  The  same  buildings  now  stand- 
mg  upon  the  lots  were  those  put  up  by  Walden  about  the  year  1838 ;  and  the  wall 
now  held  in  common  by  plaintiff  and  defendant,  was  erected  with  a  window  in  it — 
the  same  window  of  which  plaintiff  complains.  Both  the  adjoining  properties, 
DOW  owned  by  plaintiff  and  defendant  respectively,  were  sold  by  the  Sheriff  in 
execution  of  a  judgment  against  Daniel  T.  Walden,  and  acyudicated  to  the  City 
Bank  of  New  Orleans  on  the  27th  June,  1842.  The  City  Bank  sold  to  Henry 
Parish  the  property  now  held  by  defendant  on  the  19th  March,  1849.  On  the 
13th  April,  1853,  Henry  Parish  sold  to  defendant. 

The  property  now  held  by  plaintiff  was  acquired  by  him  from  the  Union  Bank 
of  Lonisiaoa,  on  the*  11th  November,  1845 ;  and  by  the  Union  Bank  from  the 
Gommissioners  of  the  Atchafalaya  Bailroad  &  Banking  Company,  on  the  21st  of 
July,  1842. 

While  the  property  now  held  by  defendant  belonged  to  his  vendor  Parish,  and 
about  six  months  before  the  sale  from  Parish  to  defendant,  plaintiff,  of  his  own 
authority,  doaed  the  window  which  had  thus  existed  in  the  partition  wall  between 
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LAvnuBiTm    himaelf  and  Parish  from  the  time  of  its  first  erection,  by  nailing  heavy  plaaks 

GoesBOTB       across  the  Venetian  blinds  of  the  window  on  the  outside.  Things  were  in  this  state 

when  defendant  purchased  the  property  from  Parish,   Defendant  having  reopened 

the  window,  plaintiff  brings  this  action  to  have  the  same  closed,  and  sounding  in 

damages  for  a  trespass. 

There  is  no  doubt  that  the  building  of  this  division  wall  with  the  window,  by 
Walden,  who  was  the  owner  of  the  land  on  both  sides  of  the  wall,  oonsUtated, 
what  is  called  in  the  French  text  of  Articles  645  and  763  of  the  Code,  (the  latter 
Article  copied  from  Article  692  of  the  Code  Napoleon),  a  ^  destination  duperede 
famiUe  " ;  which,  by  the  Articles  763,  764,  and  765,  was  equivalent  to  a  title 
creating  a  servitude,  as  soon  as  a  division  of  the  ownership  of  the  properties  took 
place,  by  the  sale  from  the  City  Bank  to  Parish. 

This  appears,  indeed,  to  be  conceded  by  the  learned  counsel  of  the  plainti£  Bat 
he  argues,  that  defendant  has  acquired  the  property  in  the  condition  in  whidi  it 
was  at  the  time  of  his  purchase ;  and  because  the  window  was  closed  up  with 
boards  at  the  time  of  the  sale  from  Parish  to  defendant,  it  must  therefore  remam 
boarded  up  in  perpetuity ;  and  the  removal  of  the  boards  by  defendant,  is  a  tzes- 


This  argument  cannot  meet  with  our  sanction.  Cosgrove  acquired  trom  Parity 
by  his  title,  a  lot  of  ground,  *'  together  with  all  the  buildings  and  improvements 
thereon,  riglUSf  privilegss  and  appurtenances  thereunto  belonging,  or  in  any  vise 
appertaining"  Parish  had  acquired  from  the  City  Bank,  by  identically  the  same 
description.  The  servitude  of  sight  existed,  as  we  have  said,  in  favor  of  Pandu 
It  was  transmitted  to  Cosgrove,  unless  it  had  been  lost  in  Parish's  hands.  It  is 
pretended  that  it  was  so  lost  by  the  act  of  plaintiff,  barring  up  the  window.  But 
we  do  not  find  such  a  proceeding  to  be  one  of  the  modes  indicated  for  extingoisb- 
ing  servitudes,  by  Article  779  of  the  Code.  The  erection  of  works  contrary  to 
the  servitude,  may,  it  is  true,  have  the  efiect  of  extinguishing  the  servitude.  Bot 
this  efifect  follows,  according  to  Article  816,  only  when  the  owner  of  the  estate  to 
which  the  servitude  is  due,  has  given  an  express  permission  or  consent  to  the  erec- 
tion of  such  works,  either  verbally  or  in  writing,  which  is  not  pretended  in  the 
present  case. 

The  judgment  of  the  District  Court  is,  therdbre,  reversed,  and  judgment  ren- 
dered against  plaintiff  and  in  favor  of  the  defendant  and  appellant,  with  costs  is 
both  courts. 


Widow  Michel  Blondin  v.  C.  Christophe — ^W.  B.  Koontz,  Intervener. 

It  is  sufflcient  proof  of  notice  of  the  transfer  of  a  Judgment  to  »hovr  that  it  wad  led  at  the  place  of  resi- 
dcnoo  of  the  Judgment  debtor  with  his  wife,  as  in  case  of  a  citation  in  civil  process. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
L.  Castera,  for  plaintiff.    /.  Magne,  for  defendant  and  appelant 
Buchanan,  J.    We  have  not  found  in  this  record  either  direct  proof  or  circnin- 
stances  creating  a  presumption  of  simulation,  in  the  transfer  of  defendant's  judg- 
ment against  Marc  Curd  to  William  B,  Koontz,  by  notarial  act  of  the  9th  of  De- 
cember, 1854 
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That  transfer  was  made  more  than  two  years  before  the  present  plsuntiff  levied 
ber  execution  upon  the  judgment  transfer.  The  act  of  transfer  was  given  in  evi- 
dence without  objection  or  qualification ;  and  the  answer  of  plaintiff  to  the  third 
opposition  of  Koontz,  did  not  raise  the  issue  of  simulation.  The  third  opponent 
VB8,  therefore,  dispensed  with  the  production  of  proof  of  the  verity  of  the  enun- 
datioDS  in  that  authentic  act,  concerning  the  consideration  of  the  transfer.  The 
ooBsideretion  stated,  was  one  hundred  dollars  cash  in  hand  paid,  and  the  assump- 
tion, by  transferree,  of  all  costs  accrued,  or  to  accrue,  in  the  District  or  Supreme 
Courts,  in  relation  to  the  claim  transferred ;  and  also  of  the  fees  of  Christophers 
ooansel,  in  proceedings  ah-eady  had  and  to  be  had  in  relation  thereto,  not  exceed- 
ing one  hundred  dollars. 

The  judgment  thus  transferred  was  rendered  in  June,  1854,  and  was  for  a  sum 
of  1541  08,  with  five  per  cent  interest  from  August,  1851,  and  amounted,  in  cap- 
ital and  interest,  to  ^617  72,  at  the  date  of  the  transfer.  The  costs  accrued  be- 
fore and  since  the  transfer,  which  the  transferree  assumed,  were  unusually  heavy. 
For  not  only  was  the  suit  of  Christophe  v.  Curd  litigated  in  two  courts,  but  it 
became  necessary,  in  order  to  execute  that  judgment,  to  institute  a  revocatory 
action  against  the  judgment  debtor's  wife,  which  was  also  carried  by  appeal  to 
the  Supreme  Court,  and  finally  decided  against  Curd  and  wife  in  April,  1857.  A 
few  days  after  that  final  judgment,  an  execution  was  issued  in  the  present  suit, 
rmder  which  the  judgment  of  Christophe  v.  Curd  was  seized. 

The  costs  in  the  two  suits  of  Christophe  v.  Curel,  and  Christophe  v.  Curd  ami 

wife,  are  shown  to  have  amounted,  upon  final  settlement,  to $419  35 

Which  added  to  cash  paid  by  transferree 100  00 

And  his  obligation  to  pay  counsel  fees 100  00 

Makes  a  total  of J619  35 

Evidently  a  most  ample,  if  not  superabundant  consideration,  for  the  purchase 
of  a  claim,  only  to  be  realised  by  the  purchaser,  through  litigation  upon  litigation, 
extending  through  several  years,  and  of  which  the  present  judgment  is  the  closing 
scene. 

The  third  opponent  has  made  a  sum  of  seventy  dollars,  upon  an  execution  is- 
sued in  1856,  in  the  suit  of  Christophe  v.  Curdj  which  sum  wto  applied  in  part 
payment  of  costs  in  that  suit  The  counsel  of  plaintiff  urges  that  the  issuance 
of  that  execution  in  the  name  of  Christophe,  after  the  transfer  of  the  judgment 
to  KoontZy  is  a  badge  of  simulation.  It  does  not  strike  us  in  that  light.  Our  prac- 
tice does  not  require  that  a  debt  assigned  before  judgment,  shall  be  prosecuted  in 
the  name  of  the  assignee.  8  Bob.  261.  And  it  is  equally  unnecessary,  even  sup- 
posing it  to  be  practicable,  to  substitute  the  name  of  the  assignee  to  that  of  the 
assignor,  of  a  claim  transferred  after  judgment. 

The  question  of  notice  of  the  assignment,  to  Curd,  the  judgment  debtor,  re- 
mains to  be  considered. 

The  transferree  of  a  debt  is  only  possessed,  as  regards  third  persons,  after  notice 
to  the  debtor.  Civil  Code,  2613.  The  proof  of  notice  in  this  case  is  as  follows  : 
The  notary  who  made  the  act  of  transfer,  testifies  that  he  delivered  a  written 
notice  of  the  transfer  on  the  11th  December,  1854,  at  Marc  CureVs  residence,  to 
the  wife  of  Marc  Curd,  he  not  being  at  home.  The  notice  was  in  the  form  of  a 
letter  directed  to  Marc  Curd.  In  cross^xamination,  it  appears  that  the  witness 
was  not  previously  acquainted  with  Mrs.  Curd.  A  female  presented  herself,  who, 
in  answer  to  the  witness's  inquiry  for  Marc  Curd,  informed  him  that  she  was 
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B"»">w  CureVs  wife,  and  that  her  husband  was  not  at  home.  Witness  read  to  her  the  act 
Gasasmmnt.  of  transfer,  and  gave  her  the  letter  or  notice  for  her  husband.  It  is  mach  insisted 
in  argnment  that  this  proof  of  notice  is  insufficient.  But  much  consideration  has 
brought  us  to  the  conclusion  that  notice  has  been  (to  use  the  words  of  the  autho- 
rities, Hennen*8  Digest,  verbo  Sale,  viii.  No.  10,)  brought  home  to  Curel.  The 
service  of  the  notice  is  the  same,  which  is  sufficient  by  law,  in  the  case  of  a  cita- 
tion in  civil  process.  0.  P.,  Art  189.  The  place  of  residence  of  Curd  is  desig- 
natod  with  precision  by  the  witness  (comer  of  Esplanade  and  Conde  streets),  and 
no  effort  has  been  made  to  contradict  any  portion  of  his  testimony. 

Judgment  of  the  District  Court  reversed ;  and  it  is  adjudged  and  decreed,  that 
the  third  opposition  of  W,  B,  Koontz,  appellant,  be  maintained ;  that  the  garni- 
shees be  held  to  account  to  said  Koontz  for  the  fiinds  in  their  hands,  as  disclosed 
by  their  answers  to  the  interrogatories ;  and  that  Widow  Blondin.  appellee,  pay 
costs  of  the  third  opposition,  and  of  the  appeal. 
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J.  Y.  Laborde  V,  The  Crry  of  New  Orleans. 

An  action  for  damagce  incident  to  the  action  of  warranty  for  eeicUen  ondor  Art  2482  of  tbf  Qido 
cannot  bo  maintained  wlicre  no  actual  eviction  occurred,  in  consequence  of  a  oompromiae  made  by 
the  warrantor  with  the  iilaintiOT  before  Judgment  was  rendered 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cottony  J. 
G.  if  C.  E,  Schmidt,  for  plaintiff.    /.  Michel,  for  defendant  and  appdlant 

Mebrick,  C.  J.  This  suit  is  brought  to  recover  $4800  damages  alleged  to 
have  been  occasioned  by  the  institution  of  a  suit  by  Richard  Rdf,  syndic  of  JJfor- 
gan's  creditors,  against  the  plaintiflk 

It  appears  that  the  plaintifils  bought  a  vacant  lot  of  the  city  in  March,  16o3, 
for  $11,000.  In  August  following  ReJf,  syndic,  commenced  a  suitP  against  tbc 
plaintiffs  and  others  to  recover  the  property.  In  November  the  plaintifis  filed 
their  answer  calling  the  city  in  warranty.  Judgment  was  rendered  in  the  district 
court  in  favor  of  Relf,  syndic,  in  January,  1854.  An  appeal  having  been  takai, 
Relf,  authorized  by  a  decree  of  the  court  having  jurisdiction  of  the  insolvent 
proceedings,  in  June,  1854,  abandoned  the  lot  in  controversy  and  certain  other 
property  to  the  city,  in  consideration  of  $31,587  06. 

The  plaintiffi  built  m  September,  1864,  and  the  property  i«nts  for  $200  per 
month. 

The  plaintiffe,  alleging  that  they  bought  the  property  with  the  intention  to 
build  and  that  they  were  delayed  in  commencing  the  improvements  by  reason  of 
the  institution  of  the  suit,  brought  the  present  action  to  recover  two  hundred  dol- 
lars damages  a  month  for  the  delay  occasioned  by  the  suit,  and  two  thousand 
dollars  damages  occasioned  by  the  cloud  hanging  over  the  title  and  deteriorating 
its  value,  and  five  hundred  dollars  for  counsel  fees  paid  for  the  defence  of  the  snit 

The  plaintife  proved  that  they  bought  the  property  with  the  intention  of  bnild- 
ing  upon  it  as  alleged,  and  that  they  had  paid  their  attorney  five  hundred  dollan 
for  defending  the  suit  of  Relf,  syndic,  against  them.  The  district  judge  allowed 
for  eight  months  rent  at  $200  per  month,  and  $500  attorneys  fees,  and  rendered 
judgment  accordingly  in  favor  of  plaintiff  for  $2100.    The  city  appealed. 
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The  actioo  cannot  be  maintained.  The  plaintifis  have  not,  according  to  their  UioBra 
own  showinp;*,  been  evictedy  and  they  are  precisely  in  the  situation  they  would  have  New  orlruib. 
been  if  final  judgment  had  been  rendered  in  their  favor  on  the  appeal.  In  that 
event  it  is  clear  they  would  have  had  no  claim  against  the  defendant  their  war- 
rantor. They  are  not  in  any  worse  condition  because  the  city  chose  to  buy  its 
peace  with  the  plaintifif  in  that  action.  The  city  has,  therefore,  fulfilled  its  cove- 
oant  of  warranty  in  maintaining  the  plaintiff)  in  their  title  and  possession  to  the 
lot,  and  under  the  provisions  of  the  Code  the  plaintiff  cannot  recover  damages 
which,  at  most,  are  incidents  to  the  action  of  warranty  for  eviction,  G.  C.  2482. 
The  point  appears  to  have  been  decided  in  the  case  o\!J Mdanfon's  heirs  v.  Duha- 
mdj  7  L.  B.  290,  and  the  principle  is  the  basis  of  the  decisions  Murray  v.  Bacons 
7  N.  S.  271 ;  George  v.  Roach,  7  An.  594,  and  Pepper  v.  Dunlap,  5  An.  202. 
See  also  Fletcher's  Iieirs  v.  Cavalier  et  al  10  L.  B.  120. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  there  bo  judgment  in  favor 
of  the  defendant,  with  costs  of  both  courts. 


J.  B.  Alexander  v,  Thomas  Hundley. 

Whra  in  a  redhibitory  octkm,  it  was  shown  that  the  slave  died  of  a  chronic  diarrhoRi,  held  that  the 
tnarcnt  illnees  of  the  slave  at  the  time  of  the  sale,  without  any  declaration  hy  the  vendor,  of  tho 
naiurp  of  the  ilhiess,  did  not  bring  tho  case  within  tho  meaning  of  Art.  2497  of  the  Code,  as  to  appa- 
rent defects. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Geo.  W.  Helm,  for  plaintiff.    Mott  dLFraser,  for  defendant  and  appellant. 

BccHANAN,  J.    Defendant  relies  upon  the  Article  2497  C.  C. 

"  Apparent  defects,  that  is  to  say,  such  as  the  buyer  might  have  discovered  by 
simple  inspection,  are  not  among  the  number  of  redhibitory  vices." 

Bat  the  disease  of  which  the  slave  Lewus  is  proved  to  have  died  (chronic  diar- 
rhoea), docs  not  come  within  the  definition  of  apparent  defects  contained  in  this 
Article.  The  boy  was  apparently  ill  at  the  time  of  the  sale ;  but  no  declaration 
ia  proved  to  have  been  made  by  defendant  to  plaintiff  in  relation  to  the  nature  of 
the  slave's  illness  which  might  have  exonerated  the  defendant  from  liability  to 
restore  the  price,  under  Article  2498. 

Judgment  affirmed,  with  costs. 


Henry  D.  Wiluams  &  Co.  v,  P.  A.  Root. 

An  a^^t  undertaking  to  insure  at  a  particular  place  goods  bought  by  him,  will  be  relieved  from  rcspon- 
nbility  towardn  his  principal  by  notifying  him  at  once  of  tho  impossibility  of  obtaining  insurance , 
upon  ascrrtolning  the  fkct. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Duncan  A  McConnel,  for  plaintiff.    Mo'ise  if  Randolph,  for  defendant 
Spoffobd,  J.    The  plaintiffs,  as  agents,  purchased  a  flatboat  load  of  corn  for 
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WiuiAxs  the  defendants,  and  shipped  the  same  from  Terre-Haute,  Indiana,  to  defendant's 
Bon-.  plantation  above  New  Orleans.    The  flatboat  stnick  a  snag  in  the  Wabash  ri?er, 

about  seventy-five  miles  below  Terre-Haute,  and  sunk.  There  was  almost  a  total 
loss  of  the  cargo. 

The  plaintiffs  having  paid  for  the  com,  sued  the  defendant  for  the  price,  the 
cost  of  loading,  and  their  commissions.  He  resists  payment  upon  the  ground  that 
plaintifib,  when  they  made  the  contract  to  supply  him  with  com,  specially  under 
took  to  have  it  insured  in  Indiana ;  that  they  negligently  failed  to  do  so,  whereby 
they  became  liable  to  him  as  insurers,  and  that  they  are,  therefore,  not  entitled  to 
recover  in  this  action. 

The  plaintifi&  did  undertake  to  insure  in  Terre-Haute.  But  they  were  not  bound 
to  do  impossibilities.  It  is  shown  that  on  the  arrival  of  the  flatboat  at  that  place, 
and  before  she  set  out  upon  her  voyage,  they  made  an  effort  to  procure  insurance 
in  the  only  office  at  that  place  which  had  been  in  the  habit  of  taking  risks  on 
corn  boats ;  that  they  had  been  previously  led  to  suppose  that  the  risk  would  be 
taken,  by  a  conference  had  with  the  agent  of  the  company ;  but  tiiat,  on  this 
occasion,  he  informed  them,  for  the  first  time,  that  instructions  had  been  received 
from  his  principals  not  to  insure  any  more  upon  corn  boats.  Intelligence  to  this 
effect  was  communicated  by  plaintiff  to  defendant,  through  the  mall,  upon  the 
same  day  that  the  boat  left  Terre-Haute,  and  immediately  after  it  became  known 
to  them. 

We  think  with  the  District  Judge  that  the  plaintifis  used  reasonable  diligence 
in  attempting  to  procure  insurance  in  Indiana.  They  had  been  led  to  suppose  by  the 
agent  of  a  company  there  that  insurance  could  be  had.  It  is  said  that,  on  the  3d 
March,  nine  days  before  the  shipment  to  the  defendant,  they  were  made  aware  that 
insurance  could  not  be  had,  and  that  they  ought,  thereupon,  to  have  notified  the  de- 
fendant immediately.  But  it  does  not  appear  that  insurance  was  refused  on  the  3d 
of  March.  On  the  contrary,  an  insurance  was  then  effected  upon  a  com  risk  by 
these  plaintifis  in  behalf  of  another  party.  It  is  trae  the  company  declined  to 
insure  the  full  value  of  the  cargo,  and  insured  but  little  more  than  half  its  valoe. 
But  it  does  not  appear  that  this  was  established  as  the  rule  of  the  company ;  the 
inference  is  that,  under  the  circumstances  of  that  particular  case,  the  underwriters 
declined  to  take  the  whole  risk.  No  such  conclusion  as  that  the  office  would  declme 
to  insure  at  all,  or  even  in  full,  upon  the  defendant's  com  when  it  should  be  shipped, 
was  to  be  drawn  from  the  fact  that  a  full  insurance  could  not  be  had  upon  the 
boat  load  destined  for  Mr.  McCutcheon  on  the  3d  of  March. 

About  the  12th,  for  the  first  time,  the  office  declined  to  issue  at  all  upon  sach 
risks.  It  would  seem  that  the  plaintifiS  did  all  that  could  be  done  by  notifying 
the  defendant  of  the  fact,  so  soon  as  they  learned  it. 

Our  examination  of  the  evidence  has  failed  to  convince  us,  that  the  plaintiff 
were  guilty  of  such  remissness  in  the  matter  of  insurance  as  to  make  them  liable 
to  defendant  for  the  value  of  the  property. 

Judgment  affirmed. 
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Waldo  &  Hughes  v.  J.  M.  Bell.  JJ  ^I 
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ne  first  9<rctioQ  oT  the  statato  of  1855,  which  providce  a  sammary  remedy  in  favor  of  the  plaintiflT  in  an 
exeeutioQ  against  the  Sheriff  for  a  foilure  to  return  tho  writ  on  or  before  the  return  day,  was  not 
rqMoled  by  the  Act  paasod  on  tho  same  day,  which  treats  of  the  daties  of  SheriOb,  etc. ,  and  provides 
for  the  protection  of  any  person  who  sustains  damages  in  consequence  of  the  foilure  of  the  officer  to 
retam  the  writ  on  the  return  day. 

Tbc  former  is  a  sabstantial  re-enactment  of  a  statute  which  had  been  in  force  for  many  years  and  had 
inidcf|[Qne  frequent  Judicial  exposition,  which  could  not  have  been  unknown  to  the  Legislature  of  1855 
vhen  they  were  redocing  tho  previous  legislation  to  a  more  complete  system.  The  latter  contains 
provisions  of  a  more  general  nature,  and  affords  a  remedy  to  a  larger  class  of  persons.  They  should 
be  80  construed  as  to  give  effect  to  both. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cottony  J. 
George  L.  Bright,  for  plaintiff  and  appellant.  Benjamin,  Bradford  ^  Finney, 
ibr  defendant. 

Mkrbick,  C.  J.  The  plaintiffs  being  the  jadgment  creditors  of  James  M. 
White,  on  an  intervention  in  the  suit  of  Kie/e  v.  White,  caused  an  execution  to 
iasae  thoeon,  directed  to  the  Sheriff  of  the  parish  of  Orleans,  for  the  sum  of 
$1807  11  and  interest  and  costs,  with  a  privilege  on  the  steamboat  S.  J.  F.  Trabue. 
Thsji.fa.  was  dated  April  16th,  1856,  and  made  returnable  on  the  first  Monday 
of  June  thereafter. 

The  execution  not  having  been  returned,  the  present  proceeding  was  instituted 
to  make  the  Sheriff  responsible  for  the  amount  of  the  execution. 

Te  proof  shows  that  repeated  inquiries  were  made  in  the  Clerk's  office  for  the 
Jf./a.  after  the  return  day,  and  that  it  could  not  be  found.  Some  time  afterwards 
it  was  discovered  in  the  Clerk's  office  with  the  following  indorsement  thereon, 
viz: 

''Received,  the  17th  April,  and  the  same  day,  month  and  year,  I  levied  the 
inthin  writ  on  the  steamer  S.  J.  F.  Trabue,  her  tackle,  apparel  and  furniture,  and 
gave  the  defendant  due  and  legal  notice  of  said  seizure,  and  on  the  19th  day  of 
April,  1856,  the  said  steamboat,  from  some  cause  or  accident  unknown  to  the 
Sheriff,  caught  fire  and  was  burnt,  and  the  wreck  sunk  in  the  river  Mississippi, 
and  the  same  day  I  levied  this  writ  on  the  policy  of  insurance  effected  on  said 
steamboat,  in  the  Crescent  Mutual  Insurance  Co.,  by  the  Sheriff  for  the  sum  of 
twenty-two  thousand  five  hundred  dollars,  which  the  said  insurance  company  has 
fitiled  and  refused  to  pay,  from  which  last  mentioned  seizure  nothing  has  yet  come 
into  the  Sheriff's  hands,  and  on  the  6th  day  of  June,  1856,  the  wreck  of  said 
steamer  was  sold  for  the  sum  of  one  hundred  and  fifty  dollars,  by  virtue  of  an  order 
of  court  issued  in  this  case.  No  other  property  found  after  due  demand  made  of 
the  defendant.  I  have  made  and  retained  a  copy  of  the  within  writ,  for  the  pur- 
pose of  further  proceedings  if  required,  in  conformity  to  law. 

Betumed,  11th  June,  1856. 

(Signed)  P.  F.  DeGourby,  Deputy  Sheriff." 

The  order  to  sell  the  wreck  of  the  boat  appears  to  have  been  made  upon  a  rule 
taken  by  Thomas  Kiefe  against  the  Sheriff,  but  in  the  same  suit  in  which  the 
plainti&  had  obtained  their  judgment  on  an  intervention,  and  the  order  for  the 
sale  was  made,  May  2d,  1856.  The  plaintiffs  in  their  pleadings  allege  the  insol- 
vency of  White, 
42 
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Waldo  They  claim  judgment  agunst  Jckn  M,  Bell,  late  Sheriff  of  the  parish  of  0^ 

Bkll.  leans. 

1st.  Because  the  Sheriff  did  not  return  the  execution  on  or  before  its  return  day, 
nor  call  upon  plainti£&  to  point  out  property,  and,  2dly,  because  the  destruction  of 
the  steamboat  was  attributable  to  the  fault  and  negligence  of  the  defendant 

Much  testimony  has  been  taken  on  the  second  ground  urged  by  plaintiff,  whidi 
it  will  be  unnecessary  to  consider. 

The  plaintiff  claims  that  the  defendant  is  responsible  under  the  first  section  of 
the  Act  of  1855, 478,  No.  337,  and  the  defendant  replies  that  the  statute  is  modi- 
fied by  the  Act  of  the  Legislature  approved  the  same  day,  and  found  on  page  253 
of  the  Acts  of  the  same  session,  and  bearing  the  No.  199. 

The  section  on  which  the  plaintiff^  rely  is  a  substantial  re-enactment  of  the  17th 
section  of  the  Act  of  1826,  to  amend  the  Code  of  Practice.  See  B.  &  C.  Dig., 
435.  The  second  section  of  the  Act  of  1855,  478,  No.  337,  reads  as  follows,  viz : 
"  Be  it  enacted,  that  all  writs  of  fieri  facias  issued  by  the  clerks  of  the  several 
courts,  throughout  this  State  shall  be  made  returnable  by  them  in  not  leas  than 
thirty  nor  more  than  seventy  days.  It  shall  be  the  duty  of  each  of  the  Sheriffi 
of  the  different  parishes  in  this  State,  to  return  all  writs  directed  to  them  into  the 
Clerk's  office  from  which  they  issued,  on  or  before  the  return  day  mentioned  therein, 
and  also  to  pay  over  any  moneys  received  thereon  to  the  party  entitled  to  tiie 
same,  or  their  attorneys ;  and  in  default  of  any  of  the  duties  imposed  on  him  in 
this  section,  he  shall  become  liable  to  the  party  entitled  to  the  benefit  of  the  writ 
for  the  full  amount  specified  therein,  which  shaU  be  recovered  on  motion  before 
the  District  Court  in  the  parish  in  which  said  Sheriff  acts  and  resides,  after  tm 
days'  notice." 

The  section  of  the  Act,  which  it  is  claimed  modifies  the  preceding,  is  in  these 
words: 

*'  Be  it  enacted,  etc.,  that  from  and  ailcr  the  passage  of  this  Act  it  shall  be  the 
duty  of  the  Sheriff,  Coroners,  when  acting  as  Sherifis.  and  Constables,  to  return 
all  writs  of  fieri  facias  to  them,  or  any  of  them  directed,  on  the  return  days  named 
in  said  writs,  and  if  any  Sheriff,  Coroner  or  Constable,  shaU  fail  to  make  due  re- 
turn of  such  writ,  on  the  return  day  thereof,  such  officer  and  his  official  sureties 
shall  be  held  liable  to  pay  to  any  party  damages  sustained  in  consequence  of  sadi 
failure." 

The  promulgation  of  one  statute  before  the  other,  can  have  no  bearing  on  flie 
construction  of  these  statutes  passed  the  same  day.  The  one  did  not  repeal  the 
other,  and  we  must  endeavor  to  construe  them  so  as  to  give  efi^t  to  both.  The 
statute  relied  upon  by  plaintiff'  counsel.  No.  337,  it  must  be  remanbered,  bad 
been  in  force  for  thirty  years,  and  had  received  a  judicial  exposition  which  cookl 
not  have  been  unknown  to  the  Legislature  of  1855,  which  had  undertaken  to  re- 
duce the  previous  legislation  to  a  more  complete  system.  The  repealing  daose 
which  is  annexed  to  this  Act  is  not  found  in  Act  No.  199.  It,  therefore,  seems 
quite  clear  that  the  Legislature  intended  to  continue  in  force  the  provisions  of  Act 
No.  337,  and  if  either  should  give  way  that  it  should  not  be  this  statute. 

Without  undertaking  to  expound  the  Act  No.  199,  or  determine  whether  it  is 
anything  more  than  a  direct  recognition  of  general  principles  embodied  in  the 
Codes,  we  think  its  provisions  are  of  a  more  general  nature  than  Act  337.  The 
latter  provides  for  the  protection  of  the  party  entitled  to  the  benefit  of  the  writ, 
and  prescribes  expressly  the  duties  of  Sheri£&  towards  such  party,  and  provides  a 
summary  mode  of  proceeding  against  the  Sheriff. 
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No.  199  treats  of  the  duties  of  Sheri£&i  Coroners  and  Constables,  and  the  lia-  vrxuio 
bilities  of  their  sureties,  and  provides  for  the  protection  of  any  person  who  sustains 
damages  in  consequence  of  the  fieulure  to  return  the  writ,  and  leaves  him  to  the 
ordinary  action.  It  may  protect  the  defendant,  or  subsequ^t  mortgage  creditors 
as  well  as  plaintiff,  where  there  is  a  balance  to  be  paid  over.  It  may  protect  pur- 
ebaserB  at  Sheriff  sales,  who  have  an  interest  that  there  should  be  a  proper  return 
of  their  bids,  and  it  is  suggested  that  junior  mortgage  creditors,  who  desire  a  credit 
entered  on  an  older  mortgage,  and  garnishees  may  in  some  cases  be  interested  in 
the  proper  returns.  Without  pretending  that  the  statute  will  cover  all  these 
cases,  enough  is  seen  to  make  it  evident  that  the  one  statute  contains  provisions 
of  a  more  general  nature  than  the  other,  and  according  to  the  settled  rules  of  in- 
tfspretations,  effect  must  be  given  to  the  special  statute,  and  it  must  be  held  that 
the  flection  first  above  recited  is  still  unrepealed. 

If  it  be  applied  to  this  case  it  is  decisive  of  the  controversy.  The  construction 
pat  upon  the  law  cannot  be  disturbed  after  this  lapse  of  time,  and  the  number  of 
decisions  upon  the  same.  The  language  used  in  the  case  of  Brwnd  Sb  Adarns  v. 
Wilkinson  et  a/.,  11  A.  273,  is  applicable  to  this  case.  We  there  said,  "  We  con- 
sider it  proved,  that  the  Sheriff  did  not  return  the  writ  in  time."  *       *       * 

'*  His  de&ult  being  established,  the  onus  was  on  the  Sheriff  to  show  a  legal  ex- 
cuse. We  find  none  in  the  record.  His  return  does  not  show  that  he  called  upon 
the  plaintiff  to  point  out  property.  The  case  is  quite  analogous  to  that  of  Gas- 
qtut  V.  Robins,  2  A.  410,  where  the  Sheriff  was  held  liable.  There  it  was  also 
held,  that  the  alleged  insolvency  would  not  excuse  the  Sheriff  from  making  the 
call  upon  the  plaintiff  to  point  out  property  as  required.  C.  P.  726,  727.  The 
object  of  the  law  is  to  inforce  the  observance  of  diligence  by  public  officers.  See 
also  Webby.  Kemp,  2  A.  370  ;  Magee  v.  Robins,  2  A.  411  ;  Day  v.  Bayce,  3  A. 
623;  Lynch  v.  Leckie,  9  A.  508." 

In  addition  to  the  above  authority,  which  is  conclusive,  we  will  add  the  more 
recent  case  of  Hill  v.  Labaire,  12  A.,  420. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  it  is  now  ordered,  adjudged  and 
decreed  by  the  court,  that  said  Waldo  db  Hughes  do  have  and  recover  judgment 
against  the  said  John  M,  Bell  for  the  sum  of  fourteen  hundred  and  forty-two  dol- 
lars and  sixty-nine  cents,  with  legal  interest  from  the  29th  day  of  March,  1856, 
and  the  further  sum  of  three  hundred  and  sixty-four  dollars  and  forty-two  cents 
with  legal  intorost  from  April  15th,  1856,  and  the  further  sum  of  one  hundred  and 
forty-two  dollars  and  nineteen  cents,  costs  recovered  by  Waldo  A  Hughes  v. 
James  M.  White,  on  the  intervention  in  the  case  of  Thomas  Kiefe  v.  said  White, 
and  that  said  Bell  be  subrogated  to  the  said  judgment  of  the  plaintiffs  against  said 
White  upon  the  payment  of  said  sums,  and  it  is  further  ordered,  that  the  defendant 
pay  the  costs  of  this  suit  in  both  courts. 

Spofford,  J.,  took  no  part  in  the  decision  of  this  cause. 
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13  3321  W.  W.  Washburn  v.  John  Green. 

J0_6n5 

18    ^1     The  purchaser  at  a  Judicial  salo,  aoqairos  such  a  vested  right  to  the  property  by  the  a^Judicatkni,  UmI  it 
canDot  bo  taken  from  him  unless  he  refuses  to  comply  with  the  terms  of  the  sale. 
But  if  tho  purchaser  re(\i806  to  comply  with  the  terms,  he  is  considered  as  never  having  been  owner, 

saving  to  tho  vendor  his  right  to  compel  a  speciflc  iierfomuinoo  <^  the  contract. 
Whore  that  refbsal  to  comply  is  recognised  by  a  final  Judgment,  ordering  tho  property  to  be  re-soM  ittha 
risic  of  tho  purchaser,  it  is  a  complete  divestiture  of  any  right  under  the  first  abjudication,  and  tha 
cflTcct  will  bo  produced  even  tf  tho  purcliaser  be  a  mortgago  or  privilege  creditor  of  the  suc- 
cession. 

APPEAL  from  the  District  Court  of  the  pariah  of  Jefferson,  Burthe,  J. 
T.  A.  Bartiettj  for  plaintiff  and  appellant    DuratU  If  Homoff  for  defondaot 

Merrick,  C.  J.  This  sait  is  brought  to  recover  one  nndiyided  half  of  two 
squares  of  ground  Nos.  32  and  34  in  Bloomingdale,  in  the  parish  of  JefierstHL 

Judgment  was  rendered  in  favor  of  the  defendant,  and  plaintiff  appeals. 

A  brief  reference  to  the  main  facts  of  the  case  will  best  enable  us  to  appredaie 
the  questions  propounded  for  us  to  solve  on  this  appeal. 

Thomas  /.  Cushingf  who  was  the  owner  of  the  property  in  dispute,  died  in 
1836,  and  Jc^n  P.  Todd  was  appointed  curator  of  his  succession  in  1840.  At 
this  time  the  defendant,  Greeuy  appears  to  have  had  a  mortgage  and  the  veiidor*8 
privilege  upon  half  of  square  No.  32  for  $3710,  and  upon  the  other  square  for 
«4745. 

Jo/in  P.  Todd  was  appointed  curator  of  Cushmg*8  estate  as  a  vacant  estate,  and 
obtained  an  order  for  the  sale  of  the  property  from  the  Probate  Oourt  in  August 
of  that  year  (1840),  under  the  allegation  that  there  were  debts,  and  that  John  M. 
Bach  held  a  mortgage  upon  the  property,  and  that  he  required  the  same  to  be  sold 
for  cash.  The  half  of  square  No.  32  was  sold  by  /.  A.  Beard,  Auctioneer,  to 
James  Ogtlvie  for  9500,  and  the  half  of  square  No.  34  to  the  defendant,  Green, 
for  9700  cash ;  but  the  purchasers  did  not  comply  with  the  terms  of  sale. 

In  February,  1841,  a  rule  was  taken  in  the  Probate  Court  by  Todd,  the  can- 
tor,  on  Green  and  OgUvief  to  show  cause  why  they  should  not  comply  with  the 
terms  of  sale  described  in  the  proces  verbal  of  the  auctioneer,  or  ^y  the  property 
so  adjudicated  should  not  be  again  sold  for  account  of  and  at  the  risk  of  said 
Green  and  Ogilvie,  On  the  14th  day  of  June,  the  rule  was  made  absolute,  and  it 
was  ordered  that  the  property  described  in  the  proces  verbal  should  be  refold  at 
public  auction  on  the  same  terms  and  conditions,  for  account  and  risk  of  the  pu^ 
chasers  respectively.  No  rengale  was  made.  Twelve  years  afterwards,  vix,  in  May. 
1853,  the  State  Treasurer  took  a  rule  against  Todd  to  show  cause  why  he  shoaM 
not  sell  the  property.  Todd  answered,  that  the  reason  why  he  did  not  sdl  was, 
because  the  privil^ed  and  mortgage  debt  due  on  it  to  Green  and  Ogilvie,  with 
interest,  would  have  exceeded  the  amount  which  the  said  property  could  have  pro- 
duced, and  therefore,  he  considered  such  a  proceeding  with  the  expense  nnDeoe»- 
sary.  He  prayed  that  Green  and  Ogtlvie  might  be  made  parties  to  the  proceeding, 
but  this  prayer  does  not  appear  to  have  been  noticed.    The  rule  was  dismissed. 

In  May,  1854,  Isaac  Cubing  was  recognized  by  the  Second  District  Court  as 
the  sole  heir  of  Tlwmas  /.  Gushing,  deceased,  and  on  the  3d  day  of  January,  1856, 
as  sole  heir,  he  sold  the  property  in  dispute  to  the  plaintiff  for  $3000,  John  P.  Todd 
acting  as  his  mandatary  under  a  power  of  attorney.   The  proces  verbal  of  the  ano- 
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tioD  Bate  was  recorded  in  May,  1853,  and  in  July,  1854,  James  Ogiivie,  by  a      WimMmw 
priTate  writing,  endorsed  on  a  copy  of  the  proces  verbal,  acknowledged  that  he        Qjuw. 
bought  the  half  square  of  ground  abjudicated  to  him  as  the  agent  of  Green,  and 
declared  Green  to  be  the  owner. 

This  suit  was  brought  in  1856,  and  the  defendant  charges  that  the  sale  from 
baac  Cusking  to  the  plaintiff  was  fraudulent. 

It  is  manifest  from  this  statement  of  the  case,  that  the  first  question  to  be  con- 
stderod  is,  in  whom  was  the  property  vested  after  the  judgment  on  the  rule  taken 
by  the  curator  against  Green  and  Ogilvie  7 

It  could  not  be  in  abeyance.  It  was  either  in  the  succession  or  in  the  purchas- 
ers. The  defendant  contends  that  it  was  in  the  latter.  The  argument  is,  that  the 
adjudication  gave  the  purchasers  a  good  title ;  that  if  they  did  not  comply  with 
the  sale,  the  curator  could  either  obtain  a  dissolution  (C.  C.  2539),  or  have  the 
property  sold  at  the  risk  of  the  purchaser ;  that  in  selecting  the  second  remedy, 
the  curator  obtained  a  judgment  ordering  the  property  to  be  sold  for  account  and 
risk  of  said  purchasers,  and  he  neglected  to  enforce  and  execute  said  judgment,  and 
therefore,  the  defendant  has  never  been  divested  of  his  rights. 

This  argument,  although  it  acquires  some  force  from  certain  authorities,  does  not 
appear  to  us  tenable.  It  is  true  that  Article  2586,  C.  C,  declares  that  the  abju- 
dication is  the  completion  of  the  sale.  But  it  was  never  the  intention  of  the 
lawgiver  to  say  that  this  consequence  should  follow,  and  the  sale  should  be 
complete  where  the  purchaser  had  refused  to  comply  with  the  terms  of  the  sale  on 
demand,  and  had  been  decreed  by  the  judgment  of  a  competent  tribunal  to  be  in 
default  Otherwise  this  would  happen ;  the  title  would  vest  in  the  vendee  and 
would  become  subject  to  all  legal  and  judicial  mortgages  operating  upon  his  pro- 
perty, and  the  re-sale  would  transfer  the  title  of  such  vendee  so  encumbered  direct 
to  the  new  purchaser  who  would  not  acquire  from  the  succession ;  which  would 
be  absurd. 

The  purchaser  at  a  judicial  sale  acquires  such  a  vested  right  to  the  property  by 
the  adjudication,  that  it  cannot  be  divested  and  taken  from  him  unless  he  refuses 
to  comply  with  the  terms  of  the  sale.  It  is  in  his  power  by  a  compliance  with 
the  terms  of  sale,  to  become  the  owner  by  indefeasible  title.  It  cannot  be  taken 
from  him.  In  this  sense,  the  adjudication  is  the  completion  of  the  sale.  But  if 
the  purchaser  refuses  to  comply  with  the  terms  of  sale,  he  is  considered  as  never 
having  been  owner,  saving  to  the  vendor  his  right  to  compel  a  specific  performance 
of  the  contract. 

In  the  case  before  us,  the  refusal  to  comply  is  recognized  by  a  final  judgment, 
and  the  property  is  ordered  to  be  sold  at  the  risk  of  the  purchaser.  This  was  a 
complete  divestiture  of  any  right  which  the  purchasers  had  acquired  by  their  bids. 
The  curator  at  once  became  re-invested  wi^h  the  possession  of  the  property,  and 
could  enter  upon  the  same,  and  at  a  re^e  could  put  any  subsequent  purchaser  in 
poaaession. 

That  the  titie  to  the  property  by  the  act  of  abjudication  does  not  pass  where 
there  is  a  refusal  to  comply  with  the  terms  of  the  sale,  clearly  results  from  the 
following  decisions,  viz  :  Municipality  No,  2  v.  Hennen,  14  La.  588,  590  ;  Mer- 
cier  V.  Sterlin,  5  La.  472  ;  Banks  v.  Hyde,  15  La.  398  ;  Rowley  v.  Kemp,  2  An. 
361. 

If  the  curator  had  a  right  to  proceed  to  a  re-sale  at  public  auction,  the  uncon- 
ditional heir  would,  as  a  consequence,  have  a  right  to  sell  in  the  same  manner  or 
at  private  sale,  if  that  suited  him  better. 
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The  efifect  of  the  rale  tikeii  by  the  State  and  the  answer  by  the  curator  ranains 
Gmkt.  to  be  considered.  The  curator  could  not,  by  his  mere  admiadon  in  ao  answer, 
change  the  l^al  rights  of  the  parties,  aad  the  dismissal  of  the  rule  between  the 
Treasurer  and  the  curator  was  but  a  condvsion  of  the  court,  that  it  was  not  the 
interest  of  the  State  to  compel  a  re-sale  of  the  property,  as  it  would  add  nothing 
to  the  treasury.    It  does  not  benefit  the  defendant's  case. 

As  IscMc  CfuKing  might  hinself  have  sued  for  and  recovered  the  property,  it  is 
idle  to  inquire  what  motives  induced  him  to  sell  to  the  plaintiff.  It  may  be  that 
the  recovery  in  this  case  will  work  a  hardship  upon  the  defendant.  If  it  does,  he 
can  only  attribute  it  to  his  refinsal  to  comply  with  the  terms  of  sale,  and  sufiering 
s  judgment  to  be  rendered  against  him  which  he  allowed  to  become  the  ihiifg 
adjudged.  If  he  was  a  mortgage  or  privilege  creditor  of  tiie  succession,  it  was 
not  less  his  duty,  if  he  chose  to  preserve  his  rights,  to  see  that  property  on  which 
he  set  up  his  claim  was  sold,  and  the  proceeds  distributed,  or,  as  the  original  ven- 
dor, to  have  provoked  a  rescission  of  the  sale  for  the  non-payment  of  the  price. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed ;  and  we  do  now  here  order,  adjudge 
and  decree,  that  plaintiff,  Wiiliam  W.  Washbwm,  do  recover  and  have  judgment 
against  the  defendant,  John  Green,  for  the  followmg  real  property  situated  in 
Bloomingdale,  in  the  parish  of  Jefferson,  in  said  State,  viz :  the  one  undivided 
hall  of  a  square  of  ground  designated  by  the  number  thirty-two,  containing  U 
lots,  numbered  from  1  to  14  inclusive,  and  which  said  square  measures  205  feet 
lU  inches  front  on  Wiiliam  street,  300  feet  on  State  street,  200  feet  11^  inches 
on  Benjamin  street,  and  300  feet  on  the  diviuon  line  of  property  formerly  owned  by 
Comdivu  Hursty  and  the  one  undivided  half  of  another  square  of  ground  designated 
by  the  number  thirty-four,  in  the  same  village,  containing  13  lots,  numbered  from 
1  to  13  inclusive ;  said  last  mentioned  square  measuring  204  feet  9  mches  Splines 
front  on  Nayades  street,  291  feet  3  inches  front  on  State  street,  200  feet  3  inches 
1^  lines  front  on  Benjamin  street,  and  368  feet  on  the  division  line  of  property 
now  or  formerly  owned  by  D.  F.  Burthe,  And  it  is  frirther  ordered,  that  a  writ 
of  possession  issue,  and  that  the  defendant  pay  the  costs  of  both  courts. 

Sfoffoko,  J.,  took  no  part  in  this  case. 


W.  G.  Bbttbrton  ©.  John  J.  Adaks. 

Die  hnmologation  of  tho  umpire's  report,  oontradidorily  with  the  parties  in  Interest^  is  fliuU  afi  lo  tte 
special  matter  embraced  in  it ;  and  thejr  oaanoC  be  mooted  again  before  the  same  coort  when  the  caon 
comes  on  to  bo  heard  on  Its  merits. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Priu,  J. 
MoU  ^  FraseTj  for  plaintiff.  Durant  4*  Homor,  for  defendant 
SroFFORD,  J.  The  ody  point  presented  for  our  consideration  by  the  appellant, 
is  as  to  the  correctness  of  the  ruling  of  the  lower  court  as  shown  by  a  bill  of 
exceptions.  It  appears  that  on  the  trial  upon  the  merits  '^  the  defcnidant  ofikred 
to  put  upon  the  stand  as  a  witness  /.  H.  McCormack,  and  to  place  before  him  tlie 
commercial  books  of  the  plaintiff  and  defendant,  for  the  purpose  of  contradictiug 
by  the  said  witness  and  the  entries  in  said  books,  the  report  of  the  umpire  hereto- 
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fore  homologated  in  this  case,  and  to  show  tbai  Ibc  resoltd  readied  thereby  irero 
nnfoanded  in  fBuct  and  in  law. 

But  the  connsel  of  plaintiff  objected  to  mcfa  eridenoe,  oo  the  ground  that 
Mr.  McCormadt  had  been  one  of  the  auditors  of  aeconnts  appointed  in  this  cas^, 
and  had  given  testimony  heretofore  on  the  trial  of  the  opposition  to  the  umpire's 
report ;  and  on  the  further  ground,  that  the  judgment  of  the  homologation  of  said 
iunpu!e'8  report  was  conclusive  as  to  all  matters  embraced  in  said  report." 

The  court  did  not  err. 

The  homologation  of  the  umpire's  report,  contradictorily  with  the  parties  in 
interest,  was  final  as  to  the  special  matters  embraced  in  it,  and  they  could  not  be 
mooted  again  before  the  same  court  when  the  cause  came  on  to  be  heard  on  its 
merits. 

The  Code  of  Practice  treats  such  a  judgment  of  bomologatioo  as  a  serious 
judgment,  and  not  a  mere  form ;  and  it  has  made  provision  for  a  oooitesiation  upon 
the  items  of  the  report  only  previous  to  the  decree  of  homologation.  C  P.  456, 
457, 458,  459, 460,  461. 

Judgment  affirmed. 


E.  H.  DuRELL  r.  Cmr  op  New  Orleans. 

A  dMd  of  sale  pnrporthig  to  convey  only  (he  right^  tUU  and  intere$t  of  defendant  in  exeoittair,.  emrejs, 
by  sQch  deacription,  the  property  Itself. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
D.  S.  Bryon,  for  plaintiff.    /.  /.  Mtchd,  for  defendant. 
Spofford,  J.    The  city  has  appealed  from  a  judgment  in  favor  of  the  plaintiff^ 
for  the  value  of  certain  squares  of  ground  in  the  city  of  New  Orleans,  alleged  to 
have  been  owned  by  him,  and  taken  for  the  purpose  of  opening  or  widening- 
streets. 
The  City  Attorney  contends : 

1.  That  the  judgment  of  court  homologating  the  report  of  oommisdoners  under 
the  Act  of  1832,  assessed  the  damages  for  expropriating  these  identical  squares, 
in  favor  of  the  estate  of  Clark  and  Mtne,  Gaines;  and  that  this  decree  forms  res 
adjudicata  between  the  corporation  and  those  pfurties.  However  that  may  be,  it 
does  not  form  res  adjudicata  as  to  the  plaintiff,  who  was  not  actually  or  construc- 
tively a  party  to  that  decree :  that  is  to  say,  it  does  not  conclude  the  question  of 
title,  or  the  right  of  the  plaintiff  to  recover  the  indemnity  assessed  by  the  report, 
and  which  is  not  shown  to  have  been  paid  to  any  one  by  the  city, 

2.  It  is  urged  that  the  plaintiff  should  have  sued  to  annul  the  ju^ment 
upon  the  report  of  commissioners  in  favor  of  the  estate  of  Ciark  and  Mme.  Gaines. 
This  does  not  appear  to  be  important.  Mrs,  Gaines  is  a  party  to  the  present  suit, 
having  been  personally  cited.    But  she  does  not  claim  the  money. 

3.  The  objection  to  the  appointment  of  an  auditor  amounts  to  nothing,  for  the 
evidence  upon  whidi  the  auditor  acted  is  before  the  court 

4.  It  is  urged  that  the  title  of  plaintiff  to  the  squares,  for  which  he  claims  the 
indemnities  actually  assessed  by  the  homologated  reports  of  the  commissioners,  is 
insufficient,  it  having  been  acquired  at  a  judicial  sale  by  deed,  which  purported  to 
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ifotoBL        convey  only  the  rightf  title  and  interest  of  the  defendants  in  execution,  vhoee 
nkw  Obixass.    possession  was  thus  divested.    But  it  has  been  held  that,  by  such  a  description,  the 
property  itself  is  conveyed.    There  is  no  older  or  outstanding  title  shown. 
Judgment  affirmed. 
Buchanan,  J.,  took  no  part  in  this  decision. 


C.  M.  Rutherford  v.  D.    N.  Hennek  et  al. 

Tho  lirokor  or  agent  of  both  parties  who  la  a  party  to  tho  record,  but  ^without  intorest  in  (he  snit,  Is  a 
corni)etcnt  witness. 

A  party  cannot,  by  claiming:  what  ho  is  evidently  not  ODtitlod  to,  invest  the  Supreme  Ooart  with  juris- 
diction of  an  amount  under  throe  hundred  dollars. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin,  J. 
C.  T.  BemisSy  for  plaintiff  and  appellant.     W.  D.  Hennen,  for  defendant 

CoLB,  J.  1.  Although  James  is  a  party  to  the  record,  his  testimony  was  ad- 
missible, because  he  is  purely  a  nominal  party.  lie  was  the  broker  or  agent  of 
both  parties  in  the  transaction,  and  plaintiff  cannot  deprive  Hennen  of  the  benefit 
of  his  testimony,  by  making  him  a  party  when  he  was  without  any  interest  in  the 
suit 

2.  Plaintiff,  with  several  others,  on  the  18th  of  April,  1842,  entered  into  an 
obligation  whereby  he  became  jointly  and  severally  bound  to  D.  N.  Hennen,  then 
the  Clerk  of  the  United  States  Circuit  Court,  for  all  the  costs  which  would  be 
incurred  in  the  suit  of  Tijjlin  if  Perry  v.  Samud  Anderson  and  others,  instituted 
by  bill  in  equity,  in  the  court  in  which  Mr.  Hennen  was  Clerk. 

On  the  23d  of  November,  1849,  plaintiff  purchased  of  Hennen,  through  Jamti, 
the  bill  of  costs,  amounting  to  $439  98,  for  one  hundred  dollars. 

Plaintiff  alleges  he  attempted  to  collect  this  fee  bill  from  one  Z.  White  by  pro- 
cess of  law,  and  failed  therein,  because  it  had  been  previously  paid  by  other  pa^ 
ties,  and  he  now  asks  for  payment  of  S439  98,  the  whole  amount  of  the  fee  bill. 

Hennen  does  not  appear  to  have  been  a  party  to  the  proceedings  in  the  United 
States  Court,  in  which  it  was  determined  that  the  costs  had  been  paid. 

It  appears  that  certain  drafts  were  given  for  the  costs  which  were  never  paid, 
and  these  were  introduced  in  evidence  in  this  suit  by  Hennen  to  show  that  be 
had  never  been  paid. 

It  is  only  necessary,  however,  to  consider  one  point 

If  other  parties  have  paid  more  than  was  due,  they  have  the  right  of  action 
and  not  the  plaintiff,  to  recover  back  the  excess  paid  in  error.  It  is  clear  that 
plaintiff  can  have  no  recourse  upon  Hennen,  except  for  the  hundred  dollars,  whicli 
he  gave  as  the  price  of  the  thing  sold,  and  damages  which  he  might  have  suffered, 
but  which  are  not  alleged. 

This  court  has  then  no  jurisdiction  of  this  suit  A  party  cannot,  by  claiming 
what  he  is  evidently  not  entitled  to,  invest  this  court  with  jurisdiction  of  an 
amount  under  three  hundred  dollars.  We  must,  therefore,  of  our  own  motion, 
dismiss  this  appeal.    King  v.  Read,  7  An.  492. 

Appeal  dismissed,  with  costs. 
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John  H.  Watson  v,  C.  M.  Simpson. 

IB  dceidiafr  ttie  qaoBtion  as  to  a  man's  actual  domicU,  courts  of  Justice  will  look  to  tho  real  fbcts  of  tho 
ase,  and  tho  deciaratfcns  of  a  party  on  that  aabject  made,  for  the  purpose  of  estabUshing  a  flctitious 
domicU,  wiU  be  rioted. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans. 
Race  ^  Foster,  for  plaintiff  and  appellant.     Singleton  tf  Clack,  for  de- 
fendant 

Merrick,  G.  J.  There  are  a  great  number  of  witnesses  in  this  case  and  mudi 
conflict  of  testimony  on  the  single  question  of  domicil. 

The  conflict  does  not  become  so  great,  however,  when  we  consider  the  sources 
of  knowledge  of  the  witnesses  and  that  the  statements  of  the  defendant  himself 
are  eyidence  on  this  question,  and  many  New  York  witnesses  haye  testified  posi- 
tively as  to  defendant's  domicil  in  New  Orleans  without  eyer  having  seen  him 
there,  and  upon  his  statements  alone. 

It  appears  that  the  defendant  was  a  native  of  the  State  of  New  York  and  that 
hb  domicil  was  in  the  city  of  New  York,  where  he  did  business  in  1842  or  1843. 
He  then  removed  to  New  Orleans  and  established  himself  in  business  and  resided 
here  with  his  family  until  his  wife  died  in  1852  or  1853.  He  then  had  a  family 
tomb  built  which  cost  him  $1700,  and  where  the  remains  of  his  wife  were  depos- 
ited. He  then  broke  up  housekeeping  and  went  to  New  York,  in  August  1854, 
where  he  remained  about  two  years,  without  once  returning  to  New  Orleans. 
He  had  an  office  there  with  a  sign  "  C.  M.  Simpson,  New  Orleans."  He  had  a 
letter  box  at  the  post-office,  but  attended  principally  to  the  purchase  of  goods  for 
his  New  Orleans  store. 

In  April,  1856,  he  n^otiated  a  lease  of  a  residence  in  Fifteenth  street,  New 
York,  but  took  the  lease  in  the  name  of  /.  B,  Simpson,  avowedly  so  as  not  to  im- 
pair his  right  to  his  Louisiana  domicil.  He  bought  furniture  for  this  house,  some 
of  which  he  pretended  was  to  be  sent  to  New  Orleans.  To  some  he  boasted  that 
the  furniture  in  bis  house  cost  $10,000,  and  informed  them  he  was  about  to  get 
married.  He  resided  at  this  establishment  from  that  time  until  he  returned  to 
Xew  Orleans  the  last  of  May,  1857,  after  the  commencement  of  this  attachment 
suit,  and  then  even  he  came  here  with  an  intention  of  selling  out.  So  it  appears 
that  he  resided  continuously  in  New  York  city  from  August,  1854,  to  the  30th 
day  of  May,  1857,  with  the  exception  of  a  period  extending  from  the  12th  day  of 
August,  1856,  to  some  day  in  September,  1856,  making  probably  a  month. 

It  is  evident,  from  the  testimony,  that  during  all  this  time  Simpson  was 
alive  to  the  importance  of  preserving  his  Louisiana  domicil.  His  large  stock  of 
goods  were  here,  and  it  was  important  that  they  should  be  preserved  from  attach- 
ment from  his  New  York  creditors,  and  it  would  also  be  more  inconvenient  for 
them  to  institute  suits  here  than  in  New  York.  Hence  the  deceptions  practiced 
to  induce  intimate  friends  there  to  suppose  he  was  actually  residing  a  part  of  the 
time  in  New  Orleans.  Some  attachments  were  also  sued  out  against  him  in  New 
York  city  in  May,  1856,  and  this  accounts  for  the  necessity  of  keeping  the  lease 
and  furniture  in  the  name  of  his  brother. 

It  18  evident  that  in  most  of  his  conversations  and  wherever  he  had  an  oppor- 
tunity to  maoufactoie  evidence,  Simpson  pretended  to  be  a  resident  of  New  Or- 
43 
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WAfKni        leans,  whilst  daring  the  whole  of  three  years  he  was  absent,  he  was  enjoying  all 

BuiFsov.        the  advantages  of  a  real  residence  in  New  Tork,  except  voting,  and  this  he 

seemed  to  decline  merely  becaosc  it  might  affect  his  Looisiana  domicil. 

The  case,  therefore,  presents  the  question  whether  a  fictitious  domicil  will  pro- 
tect the  goods  of  a  party  from  attachment  It  appears  to  ns  that  the  cases  of 
Judson  V.  Lathrop,  1  An.  78,  and  Lacock  v.  Davidson,  9  An.  162,  are  dcdsive 
of  the  question,  and  that  courts  of  justice  must  look  to  the  real  facts  of  the  case, 
and  that  where  it  appears  that  the  declarations  of  a  party  are  made  with  a  refer- 
ence to  making  testimony  in  his  favor,  they  must  be  rejected. 

I'hc  testimony  in  this  case  differs  from  the  other  cases  against  this  defendant 
lately  before  us. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lover 
court  be  avoided  and  reversed,  and  that  said  attachment  be  maintained,  and  tiiis 
cause  be  re-instated  and  remanded  for  further  proceeding ;  the  defendant  paying 
the  costs  of  the  appeal. 

BroFFOBD,  J.,  took  no  part  in  this  case. 


^ 
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M.  Mariony,  for  the  use,  etc.,  v.  Home  Mutual  Insurance  Co.  \ 

Under  a  clause  in  a  policy  of  Insoranco,  efTcctcd  upon  a  vessel  Tor  the  bcnefii  of  the  owner,  that  A  ^ 
should  bocomo  void  upon  aseif^ment  thereof,  transfer  of  interest  or  cluwge  of  command— /f^U : 

That  the  seizure  of  the  vessel  by  the  Sheriff  at  the  suit  of  a  creditor,  would  not  ha\'o  tho  effect  of  I 

avoiding  the  policy.  * 

Nor  could  tho  policy  be  avoided  whore  the  assured  agreed  "  tliat  the  vessel  should,  during  the  cofDUn-  , 

uance  of  the  imlicy,  be  cqmpletoly  found  with  master,  officers  and  crew,  on  the  ground  that  sho  was  ^ 

not  so  found  while  laid  up  under  seizure.  I 

i 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Rei/noldsj  J. 
Benjamin,  Bradford  ^  Finney  and  C.  A.  Taylor,  for  plaintiff  and  appd-         \ 
lant    L.  Hunton  and  Singleton  ^  Clack,  for  defendant. 

Buchanan,  J.  On  the  10th  May,  1855,  Thomas  Keefe,  for  the  account  of  the 
owners  of  the  steamboat  S.  F.  J.  Trabue,  effected  an  insurance  with  defendants 
in  the  sum  of  five  thousand  dollars,  loss,  if  any,  payable  to  plaintiff,  upon  the 
hull,  engine,  furniture  and  appurtenances  of  said  steamboat,  valued  at  ^35,000, 
to  navigate  the  Mississippi  river,  not  above  Alton,  and  on  the  Ohio  river,  not  above 
Louisville,  for  one  year  from  date  of  insurance.  Before  the  expiration  of  the 
risk,  the  steamboat  Trabue  was  seized  for  debt ;  and  while  in  tlie  custody  of  the 
Sheriff,  in  the  port  of  New  Orleans,  was  totally  destroyed  by  fire,  being  one  of  the 
perils  insured  against,  on  the  19th  April,  1856. 

The  defendants  being  sued  on  the  policy,  plead  in  defence : 

1st.  That  while  the  policy  sued  upon  was  running  and  unexpired,  other  insor- 
ance  was  effected  on  said  boat  in  the  Crescent  Mutusd  Insurance  Company  for 
^22,500,  which,  together  with  the  amount  insured  by  defendants,  exceeded  the 
sum  of  825,000 ;  whereby  the  policy  sued  upon  became  null  and  void,  by  the 
terras  thereof. 

2d.  That  Id  consequence  of  the  seizure  made  by  the  Sheriff,  the  command  of 
the  boat  was  taken  from  the  master  thereof,  without  the  consent  or  approbation 
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of  defendants,  whicli  was  a  change  in  the  command  thereof,  whereby  the  policy       Maright 
became  noli  and  void  by  its  terms.  HoibMu.Ln8.co. 

3d  That  there  was  no  commander  in  charge  of  the  steamboat  Trabue,  and 
that  no  person  was  on  her  at  the  time  she  took  fire  and  was  destroyed :  whereby 
defendant  was  released  from  liability. 

4th.  (By  a  supplemental  answer.)  That  at  the  time  of  the  allied  loss,  the 
Tnibae  was  not  competently  provided  with  master,  officers  and  crew,  and  was  not 
sQfikiently  provided  with  tackle  and  appurtenances,  as  stipulated  in  the  policy. 

1.  The  policy  sued  on  contains  the  following  clause  : 

"And  it  is  hereby  further  agreed,  that  this  policy  shall  become  void  upon  as- 
signment thereof,  transfer  of  interest,  or  change  of  command,  or  if  any  other  in- 
Borance  be  made  upon  the  interest  hereby  insured,  which,  together  with  this  insur- 
ance, shall  exceed  825,000,  unless  the  consent  of  this  company  thereto  be  obtained 
and  endorsed  thereon." 

It  appears  that  the  boat,  having  been  subsequently  seized  by  the  Sheriff,  John 
M,  Belif  a  policy  of  insurance  was  effected  by  him,  in  his  official  capacity,  with 
the  Crescent  Mutual  Insurance  Company,  in  the  sum  of  822,500,  to  cover  a  har- 
bor risk,  in  the  port  of  New  Orleans,  for  one  month,  viz  :.from  2d  April,  1856, 
to  2d  May,  1856. 

Mr,  Blossman,  the  Deputy  Sheriff,  states,  that "  this  policy  was  taken  out  upon 
the  notification  of  Mr,  Shannon,  who  was  the  second  seizing  creditor ;  that  he 
wished  the  Sheriff  to  effect  insurance  upon  the  boat  for  his  protection  ;  and  wit- 
ness and  Mr,  Bell  made  a  calculation  of  the  claims  against  the  Trabue,  and  Mr. 
Bdl  thereupon  took  out  the  policy  for  822,500." 

Ifr.  BeU  himself  states  that  he  did  not  effect  the  insurance  at  the  request  of 
the  Ofrner  of  the  boat ;  nor  even,  so  far  as  he  knows,  with  the  knowledge  of  the 
owner. 

From  this  evidence  it  appears  that  the  insurance  in  the  Crescent  office  was  not 
effected  upon  the  same  interest  which  was  insured  by  defendants,  namely,  the  in- 
terest of  the  owners  of  the  boat,  who  were  defendants  in  the  seizure.  This  insur- 
ance did  not,  therefore,  fall  within  the  prohibitory  clause  of  defendant's  policy 
above  quoted. 

2.  It  is  next  contended  that  the  command  of  the  boat  was  changed  by  the 
eflect  of  the  seizure  made  by  the  Sheriff.  This  appears  to  us  a  very  strained  con- 
struction of  the  clause  in  the  policy  referred  to.  The  meaning  and  intention  of 
the  parties  to  the  insurance  evidently  was,  that  the  assured,  the  owners  of  the 
Trabue,  should  only  employ  in  the  navigation  of  their  vessel,  as  master,  a  person 
known  to  and  who  possessed  the  confidence  of  the  underwriters.  For  this  reason 
the  name  of  the  commander,  at  the  date  of  the  policy,  is  expressed  therein.  We 
find  by  an  endoisement  on  the  back  of  the  policy,  that  another  person  named  had 
been  substituted  to  the  original  master,  with  the  consent  of  the  defendants ;  and 
this  new  master  appears  to  have  been  both  commander  and  owner  at  the  time  of 
the  seizure.  The  custody  of  the  boat  devolved  upon  the  Sheriff,  by  the  fact  of 
seizure  and  so  long  as  the  seizure  continued ;  because  that  officer  was  responsible 
that  the  boat  should  not  be  removed  beyond  the  jurisdiction  of  the  court  in  which 
the  seizure  was  made.  But  this  very  responsibility  excludes  the  idea  of  the  "  com- 
numd  "  of  the  boat  being  in  the  Sheriff,  in  the  sense  of  the  policy.  For  it  was 
evidently  impossible  that  the  Sheriff  should  navigate  the  Mississippi  as  high  as 
Alton,  or  the  Ohio  as  high  as  Louisville,  with  the  boat  in  his  charge.  Captain 
Wkii^  was  no  less  conmiander  of  the  Trabue,  on  account  of  the  seizure  made  by 
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J'*""*^       the  Sheri£f ;  and  he  could,  at  any  moment,  have  put  an  end  to  that  Bebsue  by 
HoiiBMu.iaB.Co.  Batififying  the  claims  for  which  the  hoat  was  seized.    The  right  of  a  creditor  to 
seize  a  vessel  is  a  right  secured  and  regulated  hy  law.    We  have  been  referred  to 
no  authority  for  the  doctrine  that  the  exorcise  of  this  legal  right  avoided  an  in- 
surance upon  the  vessel,  effected  for  the  benefit  of  the  owner. 

The  3d  and  4th  pleas  are  substantially  the  same.  They  amount  to  a  denial  of 
seaworthiness,  by  reason  of  there  not  being  a  crew  on  board  at  the  time  of  the 
fire  :  and  are  based  upon  the  clause  of  the  policy  by  which  the  assured  agroes 
"  that  the  boat  aforesaid  is  and  shall  be,  during  the  continuance  of  this  policy, 
sufficiently  found  in  tackle  and  appurtenances  thereto,  and  competently  provided  I 
with  master,  officers  and  crew. 

This  clause  is  of  universal  use  in  marine  policies.  Its  effect  upon  the  conditi<m 
of  a  boat,  laid  up  under  seizure,  in  the  port  of  New  Orleans,  was  considered  in 
the  case  of  Bdl  v.  Tke  Western  Marine  and  Fire  Insurance  Company,  5th  Rob.  i 
446.  The  court  said  :  "  When  engaged  on  a  voyage,  or  lymg  in  port  receivinp 
and  discharging  cargo,  it  is  proper  that  a  boat  should  be  properly  officered  and 
manned  ;  but  when  laid  up^  it  is  not  shown  to  be  necessary  or  usual." 

The  judgment  of  the  District  Court  is,  therefore,  reversed ;  and  it  is  adjudged 
and  decreed,  that  plaintiff  and  appellant  recover  of  defendants  and  appelleeB  five 
thousand  dollars,  with  legal  interest  from  the  19th  June,  1856,  until  paid,  and 
costs  in  both  courts. 


Virginia  Harper  v.  Albert  Pierce. 

The  vendor  of  a  8lavo  by  a  notarial  act,  duly  recorded,  bavins  8iil>scquently  sold  tbe  Rame  olave  by  vi 
under  private  signature  to  a  second  vendee,  in  a  suit  by  the  first  vendee  against  the  second  vendee  to 
recover  possession  of  the  slave — Held :  That  evidence  having  been  received  wHhcrat  olOeciim  to 
show  that  the  vendor  remained  In  possession  of  the  slave  down  to  tbe  date  of  the  second  sale,  tbe 
testimony  of  witnesses  was  admissible  to  prove  that  the  price  <^  the  first  sale  had  not,  in  fact,  bt^ 
paid,  notwithstanding  the  enunciation  in  the  bill  of  sale  to  that  effect. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Hovfdl,  J. 
Mott  A  Fraser,  for  plaintiff.     T,  N.  Feirce,  for  defendant  and  appcliant 

Buchanan,  J.  On  the  19th  June,  1849,  David  Kinney  sold,  by  notarial  tct, 
in  New  Orleans,  to  the  minor  Prieur  Sidney  Harper  (otherwise  called  S^kei/ 
Prieur  Harper)  y  represented  by  his  father  Henry  S.  Harper j  a  mulatto  boy  slave 
named  John,  aged  about  eleven  years,  for  the  price  of  five  hundred  doUars,  cadi, 
to  him  in  hand  paid,  the  receipt  whereof  was  acknowledged  by  the  seller. 

This  act  of  sale  was  recorded  in  the  office  of  the  Kcgister  of  Conveyances  in 
New  Orleans,  the  residence  of  seller  and  purchaser,  on  the  25th  April,  1850. 

On  the  9th  May,  1860,  the  same  David  Kinney  sold,  by  act  under  private  sig- 
nature, to  Thomas  J,  Frishy^  the  same  mulatto  boy  slave  John,  for  the  price  of  ax 
hundred  dollars  ''  cash  paid." 

This  suit  was  brought  on  the  29th  November,  1855,  by  the  mother  and  natural 
tutrix  of  the  minor  Sidney  Prieur  Harper y  against  a  vendee  of  Frisby,  to  recover 
the  mulatto  boy  John,  as  the  property  of  said  minor. 

Tbe  defendant  has  cited  in  warranty  his  vendor  FriiAy ;  who  has  cited  his  own 
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ymdof  Kinney  ;  who  appeared  and  defended  the  suit,  on  the  ground  that  the  sale  Harfsr 
hy  himself  to  the  minor  Harper  was  without  consideration  and  null  and  void.  lines. 
A0er  Kinney's  answer  filed,  the  defendant  Pierce  filed  a  supplemental  answer,  in 
wkich  he  specially  denied  that  any  consideration  passed  from  the  minor  Harper 
to  Kinney  for  the  sale  of  the  19th  June,  1849,  and  that  the  slave  John  was  ever 
defirered  under  said  conveyance ;  that  the  same  was  simulated,  fraudulent  and 
flBHand  void  in  respect  to  the  creditors  of  Kinney,  and  botiajide  purchasers  from 
Kimuey  for  a  valuable  consideration. 

Kinney  subsequently  withdrew  his  defence  to  the  action ;  acknowledged  the 
justice  of  plaintiff's  claim,  and  deposited  in  court  the  amount  of  the  price  received 
by  kim  from  Frisby  for  the  slave  John,  with  interest  and  costs  to  the  day  of 
deposit 

Jodgment  was  rendered  in  favor  of  plaintiff  against  defendant  for  the  slave, 
and  in  fiivor  of  defendant  against  Frisby  and  Kinney,  as  warrantors,  for  the  price 
paid;  reserving  to  defendant  and  Frisby  their  claims  for  hire  and  damages.  The 
defeidant  alone  has  appealed,  both  as  against  plaintiff  and  the  two  warrantors. 

The  case  is  before  us  upon  a  bill  of  exceptions  to  the  ruling  of  the  district 
court,  which  rejected  the  testimony  of  two  witnesses  offered  by  defendant  to  prove 
that  no  price  was  paid  for  the  slave  Jolm  to  Kinney  as  declared  in  the  conveyance 
of  te  19th  June,  1849. 

Evidence  was  received  without  objection  that  the  possession  of  the  slave  re- 
mabed  in  Kinney  after  the  conveyance  to  Harper,  and  down  to  the  date  of  the 
eoDveyance  to  Frisby ;  as  alleged  in  the  supplemental  answer  of  defendant ;  and 
under  such  a  state  of  &c&,  the  burthen  of  proof  was  thrown  upon  plaintiff  to 
show  that  the  sale  was  bona  fide.    C.  C.  1915. 

The  unity  of  the  enunciation  in  the  bill  of  sale,  that  the  price  had  been  paid, 
was  expressly  put  at  issue  by  the  pleadings.  The  defendant  was  not  estopped 
from  contesting  the  truth  of  this  enunciation,  in  consequence  of  his  title  being 
derived  from  the  same  vendor ;  for  this  is  the  very  case  provided  in  the  Article 
of  the  Code  above  quoted.  If,  then,  it  was  incumbent  on  plaintiff  to  sustain  his 
deed  by  additional  proof,  under  the  circumstances,  it  was  surely  competent  for  the 
defeidant  to  introduce  proof  contradicting  that  enunciation  and  supporting  the 
presoiDption  arising,  in  law,  from  the  want  of  tradition  of  the  thing  sold. 

TIk  appellant  has  filed  in  this  court  a  plea  of  prescription,  based  upon  Article 
3444  of  the  Code.  But  this  prescription  is  suspended  in  the  present  case  by  the 
minority  of  Sidney  Prieur  Harper,  who  is  not  yet  of  age.     C.  C.  3488. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  district  court 
be  reversed,  and  that  the  cause  be  remanded  for  a  new  trial,  with  instructions  to 
the  jadge  not  to  reject  the  testimony  of  competent  witnesses,  to  prove  that  the 
priee  of  the  sale  from  David  Kinney  to  the  minor,  Harper,  of  the  slave  John, 
dated  19th  June,  1849,  was  not  in  fact  paid  ;  and  further,  that  appellees  pay  the 
eosts  of  appeal. 

SroFFORD,  J.,  took  no  part. 


342  SUPREME  COURT  OP  LOUISIANA, 


W.  B.  Collins  u.  Daniel  Edwards. 

Tbo  court  may  authorise  an  intorvenor  to  bond  scqucstcrod  property. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
N.  W,  Joiirdarit  for  phiintiff.    Durant  ^  Homor,  for  defendant  and  appel- 
lant. 

SroFFORD,  J.  The  defendant  has  appealed  from  a  judgment  against  him  as 
surety  on  a  bond  given  by  Mrs,  E,  C.  Murphy,  intervener  in  the  suit  of  Collins 
V.  Murphy  if  Co.,  to  release  a  sequestration  of  certain  mules  obtained  by  the 
plaintiflT  in  that  suit. 

The  surety  contends  that  there  was  no  law  authorizing  an  intervener  in  a  sait 
to  bond  property  sequestered,  that  right  being  restricted  to  the  original  defendant 
and  the  plaintiff. 

But  it  was  held  in  the  case  of  Catalogne  v.  Bauries,  4  An.  568,  that  the  Judge 
might  permit  an  intervener  to  bond  sequestered  property. 

In  this  case,  there  was  a  judicial  order  by  a  competent  court,  authorizing  Mr$, 
Murphy  to  bond  the  mules.  We  think  the  surety  who  enabled  her  to  avail  her- 
self of  it,  cannot  be  permitted  to  question  the  regularity  of  this  order,  by  assert- 
ing that  it  was  rendered  upon  iniufficient  evidence,  that  his  principal's  allegatioos 
in  her  intervention  were  false,  and  that  the  order  enabled  her,  in  effect,  to  become 
a  surety  for  her  husband. 

The  appellant  contends  that  his  principal  was  not  in  default  for  failing  to  r^ore 
the  property  at  the  termination  of  the  suit.  The  Sheriff's  returns  show  that  she 
was.    Baker  v.  Morrison,  4  An.  373. 

The  question  in  an  action  of  this  character  is,  how  much  has  the  plaintiff  been 
injured  by  the  failure  of  the  principal  to  comply  with  the  condition  to  restore  the 
sequestered  property.  The  damages  against  the  surety  cannot  exceed  the  penalty 
stipulated,  nor  the  value  of  the  sequestered  property.  "Within  those  limits,  he  is 
liable  up  to  the  amount  of  the  judgment  rendered  against  his  principal.  The 
penalty  stipulated  in  the  bond  is  greater  than  the  judgment  appealed  from ;  it  is 
proved  that  the  value  of  the  mules  was  greater  also. 

The  judgment  against  the  surety  who  now  appeals,  was  for  the  sum  awarded 
the  plaintiff  in  his  original  suit  against  E.  Murphy,  and  for  thirty-five  dollars 
counsel  fees  in  this  suit.  No  law  to  which  we  have  been  referred,  authorizes  the 
latter  charge  in  a  suit  of  this  character,  more  than  in  any  other.  The  cases  le- 
ferred  to  relate  to  expenses  incurred  in  the  original  suit  by  reason  of  the  unlaw- 
ful sequestration ;  and  they  concern  the  liability  of  sureties  on  a  bond  given  to 
obtain,  not  to  release  a  sequestration.  Norton  v.  Cammack,  10  An.  10  ;  Jones  v. 
Doles,  3  An.  588 ;  Penny  v.  Taylor,  5  An.  718. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  from  be  amended  by  strik- 
ing out  the  allowanc2  of  thirtj-ive  dollars  counsel  fees,  and  that  in  all  other 
respects  the  judgment  be  affirmed ;  the  costs  of  this  appeal  to  be  paid  by  the 
plaintiff  and  appellee. 

Colk,  J.,  took  no  part  in  this  case. 
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Charles  Fonda,  Curator,  v.  Geo.  W.  Denton. 

A  jaU^ent  dismissing  a  third  oppoeition  to  an  ordor  of  sale  of  property,  is  final  if  unappoalcd  from, 
eren  though  it  bo  rendered  eipaaie  ;  and  is  a  complete  har  to  setting  up  the  pretended  title  anew. 

Ibo  failare  to  appear  and  prosecute  the  opposition  cannot  deprive  the  party  interested  of  Ihe  benefit  of 
the  judgment. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvignaud,  J, 
Durant  Sf  Horner,  for  plaintiff.     Clarke  ^  Baym,  for  defendant  and  appel- 
lant 

CoLB,  J.    Although  this  is  not  strictly  a  petitory  action,  both  parties  are  will- 
ing to  consider  it  as  such  for  the  sake  of  terminating  the  present  litigation. 
There  was  judgment  for  plaintiff,  and  defendant  has  appealed. 
The  controversy  is  as  to  the  ownership  of  certain  lota  in  the  Pully  Square,  in 
the  city  of  New  Orleans. 

1.  The  title  of  defendant  to  a  part  of  these  lots  has  already  been  adjudicated 
upon  in  the  suit  of  Fowler  y.  Irwinj  in  which  defendant  filed  a  third  opposition, 
averring  himself  to  be  the  proprietor  of  a  part  of  the  lots  now  in  question ; 
the  opposition  was  dismissed,  and  on  appeal  to  this  court,  the  judgment  was 
affirmed. 

2.  After  the  death  of  Irwin,  his  curator  obtained  an  order  for  the  sale  of  the 
property  now  in  dispute,  consisting  partly  of  the  lots  adjudicated  upon  in  the  suit 
of  Fowler  v.  Erwin.  Defendant  filed  a  third  opposition  to  the  proceedings 
for  a  sale  of  these  lots  in  Erwtn's  succession,  on  the  ground  that  they  were  his 
property. 

On  the  29th  March,  1856,  a  judgment  was  rendered,  which  dismissed  defendant's 
opposition ;  he  did  not  appeal ;  it  is  then  final  as  to  the  pretentions  of  defendant 
to  the  lots  in  contestation,  and  estops  him,  even  if  the  judgment  was  ex  parte,  from 
again  setting  up  his  pretended  title  to  the  same.  Moch  v.  Garthwaite  et  als,,  11 
An.,  p.  287. 

His  neglect  to  appear  and  prosecute  his  opposition  cannot  deprive  plaintiff  of  the 
benefit  of  the  judgment. 

The  judgment  must  be  considered  to  have  been  rendered  on  the  issue,  which  was 
that  of  title  to  the  lots  in  dispute  in  the  suit  at  bar. 

Defendant  avers  that  the  judgment  was  not  final,  because  the  sale  of  the  property 
was  abandoned  subsequently  to  his  opposition,  and  there  was  no  reason  why  an 
appeal  should  have  been  taken. 

Such  abandonment  of  the  prosecution  of  a  sale  is  not  of  itself  proof  that  plain- 
tiff did  not  deem  the  property  his  own,  and  he  could  afterwards  have  again  seized 
it;  as  then  the  court  had  obtained  jurisdiction  over  the  title  to  these  lots,  it  was 
highly  proper  that  it  should  for  ever  terminate  the  controversy,  and  a<^udicate 
upon  the  title  to  the  same.  As  the  judgment  was  rendered  on  the  title  of  defend- 
ant to  these  lots,  and  as  it  is  now  final  by  the  lapse  of  time  for  an  appeal,  it  is 
then  res  judicata,  so  far  as  regards  the  rights  of  plaintiff  and  defendant  to  these 
lots,  and  a  bar  to  any  claim  of  defendant  to  the  same,  so  far  as  plaintiff  is  con- 
cern jd. 
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Fonda  3,  "pijc  testimony  establishes,  that  these  lots  belong  to  the  estate  of  Jama 

Dunoir.        Erwin,  of  which  plaintiff  is  curator. 

Judgment  affirmed  with  costs. 

Spofford,  J.,  took  no  part  in  this  case. 


I  13   84l{ 
116  lOlS 


John  Craog  v,  S.  1^,  Westmore. 

Hie  plainUfT  held  a  commission  as  Notary  Public  in  the  parish  of  Orleans,  when,  on  the  12th  of  Harch, 
1857,  the  L^islature  passed  an  Act  declaring  the  office  of  each  and  every  Notary  Public  appnntM 
previous  to  the  passage  of  the  Act,  to  be  vacated.  The  same  Act  provided  that  the  Governor  slraQld 
appoint  for  the  parish  of  Orleans,  not  less  than  forty  nor  more  than  sixty  Notaries.  The  Governor 
having  appointed  only  forty -eight  Notaries.  HdA :  That  by  the  terms  of  the  Act  of  the  Legislature, 
the  plaintlflT,  whoso  commission  expired  before  May,  1857,  was/uncttif  (Officio j  although  no  one  bad 
boon  specially  appointed  to  take  his  records. 

ON  an  application  for  a  mandamus  to  the  Jadge  of  the  Sixth  District  Court  of 
New  Orleans.  Whitaker  ^  Fdlows,  for  appellant  A.  P.  Dugw,  for  appel- 
lees. 

SroFFORD,  J.  The  plaintiff  asks  a  mandamus  upon  the  Blister  of  Conyey- 
anoes  in  New  Orleans,  to  compel  him  to  record  an  Act  of  sale  purporting  tohaTC 
been  passed  before  the  plaintiff  as  a  Notary  Public,  on  the  15th  December,  1857. 

We  agree  with  the  District  Judge  in  the  opinion  that  said  act  was  not  autiien- 
tic,  for  the  reason  that  the  plaintiff  was  not  then  a  notary  public.  He  was  for- 
merly in  commission  as  a  notary,  but  it  is  admitted  that  his  conmiission  expired 
before  May,  1857.  The  Act  of  March  12th,  1857  (p.  84),  "  Relative  to  Notaries 
Public  in  and  for  the  parish  and  city  of  New  Orleans,"  provided  that  "  from  and 
after  the  1st  of  May,  1857,  the  offices  of  each  and  every  Notary  Public,  appointed 
previous  to  the  passage  of  the  present  Act,  shall  be  and  they  are  hereby  dedaied 
to  be  vacated,"  sec.  1. 

The  object  of  the  Act  was  to  reduce  and  limit  the  number  of  Notaries.  The 
second  section  provided  that  the  Oovernor  should  appoint  not  less  than  forty,  nor 
more  sixty  Notaries  for  the  parish  of  Orleans,  who,  besides  the  qualifications  pre- 
viously required,  should  give  a  bond  in  the  sum  of  $5,000.  The  Governor  has 
appointed  forty-eight  Notaries  under  this  Act  who  have  given  bond.  The  plain- 
tiff has  not  been  appointed.  By  the  terms  of  the  Act  he  is  functus  officio.  The 
Register  cannot  be  compelled  to  record  an  act  as  a  notarial  act,  which  is  not  au- 
thenticated by  an  official  signature.  It  matters  not  that  no  one  had  been  specially 
appointed  to  take  the  plaintiff's  records. 

The  plaintiff's  whole  demand  is  based  upon  the  assumption  that  when  he  prajed 
for  a  mandamus  he  was  still  a  Notary.  If  the  parties  in  interest  wish  to  have  the 
act  recorded  as  a  private  act,  they  can  do  so  upon  a  proper  showing.  But  tiie 
plaintiff,  unless  he  has  been  aggrieved  himself,  cannot  stand  in  judgment  for  theoL 
If  he  was  not  a  Notary  Public,  he  has  no  grievance  to  complain  of. 

Judgment  affirmed. 

Cole,  J.,  took  no  part  in  this  case. 
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T.  Landry  v.  L.  Klopman. 

The  .\rticlo  oftho  Gonstitutkni  of  tho  United  States  which  provides  for  the  delivery  of  fugitive  slaves  to 
the  owner  docs  not  apply  to  tho  case  of  a  rnnaway  slave  who  is  arrested  in  another  State,  cun fined  la 
jtil,  and  aTlor  advortissmont  for  a  reasonable  tima  to  notify  the  owner,  sold  at  public  auction  for  his 
bonefli. 

The  laws  of  the  slave  States  on  that  subject  are  matters  of  police  essential  to  the  protection  of  their 
citizens,  and  are  designed  also  for  the  protection  of  the  owner  himself^ 

A  sworn  copy  of  a  commiunent  annexed  to  the  deposition  of  the  witness  who  examined  it  and  who  had 
the  custody  of  the  same,  is  admissible  In  evidence. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howelly  J. 
Durant  di  Homor,  for  plaintiff.    L,  Klopman,  for  defendant  and  appellant. 

Merrick,  0.  J.  It  appears  to  be  conceded,  that  the  slave  in  controversy  was 
the  property  of  the  plaintiff,  but  the  defendant  contends  that  the  plaintiff's  title 
has  been  divested  by  a  Sheriff  sale  made  in  Warren  County,  Mississippi,  to  one 
A.  Mizely  in  March,  1855.  It  appears  that  the  slave  ran  away  from  plaintiff's 
plantation  in  May,  1854.  He  was  on  the  19th  of  July  of  the  same  year  conunittod 
to  jail  in  Vicksburg,  Warren  County,  Mississippi,  as  a  runaway  slave,  where  he 
was  advertised  for  six  montlis  in  the  Vicksburg  Weekly  Whig,  and  not  being 
called  for  by  his  owner,  he  was  then  advertised  for  sale  for  thirty  days  and  sold  to 
Mizel,  a  dealer  in  slaves,  for  8809.  The  purchaser  brought  the  slave  to  New 
Orleans  and  sold  him  to  the  defendant,  Ktopmauy  for  81100,  on  the  20th  of  March, 
1855,  and  this  suit  was  brought  to  recover  the  negro  on  the  27th  day  of  the  same 
month. 

The  defendant  has  assumed  the  burden  of  proof  to  show  a  divestiture  of  the 
title  of  the  plaintiff  by  the  sale  under  the  laws  of  Mississippi. 

He  is  met  at  the  outset  of  the  discussion  with  the  objection  that  the  slave  was 
a  fugitive  from  service  due  a  citizen  of  Louisiana,  and,  therefore,  the  defendant 
could  acquire  no  title  to  the  same  in  virtue  of  the  laws  of  Mississippi,  because  it  is 
provided  in  the  3d  section  of  the  4th  Article  of  the  Constitution  of  the  United 
States,  "  that  tio  person  held  to  service  or  labor  in  one  State,  under  the  laws  there- 
of, escaping  into  another,  shall,  in  consequence  of  any  law  or  r^ulation  therein,  be 
discharged  from  such  service  or  labor,  but  shall  be  delivered  up  on  claim  of  the 
party  to  whom  such  service  or  labor  may  be  due." 

The  question  was  before  this  court  in  1848,  when  the  court  was  equaUy  divided 
in  opinion,  and,  as  a  consequence,  the  judgment  of  the  lower  court  affirmed.  That 
decision  was  favorable  to  the  views  maintained  by  plaintiff's  counsel.  But,  xns 
under  our  system,  a  single  decision  is  not  considered  as  conclusive  upon  any  ques- 
tion of  law,  we  are  compelled  by  the  course  of  the  argument  to  review  that  de- 
cision. 

In  the  determination  of  constitutional  questions  the  same  rules  of  interpretation 
may  be  resorted  to  as  with  other  laws.  The  duty  imposed  upon  the  judiciary  to 
discover  the  spirit  and  intention  of  the  lawgiver  or  the  true  meaning  of  the  instru- 
ment is  not  less  imperative  than  in  case  of  statutes.  It  is  only  a  labor  of  greater 
delicacy,  because  the  rights  of  sovereignty  are  brought  in  conflict  and  of  more 
grave  uoiportanoe,  because  the  principles  involved  underlie  our  social  structure, 
are  fundamental  and  affect  more  extensive  interests.  But  an  adherance  to  the 
44 
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Laxdry        letter  and  a  violation  of  the  spirit  of  the  instrument  ought  not  to  be  tolerated  or 

Klopmax.       supposed  possible. 

*  The  history  of  the  Constitution  of  the  United  States  shows  that  this  clause  was 

introduced  into  "  the  Constitution  solely  for  the  benefit  of  the  slave  holding  States 

to  enable  them  to  reclaim  their  fugitive  slaves  who  should  escape  into  other  Stales 

where  slavery  is  not  tolerated."    Story  Const.,  sec.  952. 

And  the  language  of  the  clause  clearly  shows  that  this  was  the  intention.  It 
declares  that  no  person  held  to  labor  shall,  in  consequence  of  any  law  or  regulation, 
be  discharged  from  such  service  or  labor.  The  regulation  here  spoken  of  is  one 
therefore  between  the  slave  and  his  master ;  the  slave  is  not  to  be  discharged  from 
labor,  but  is  to  be  given  up.  Now  this  cannot  in  our  opinion  be  applied  to  con- 
troversies arising  between  two  persons  claiming  the  ownership  of  a  slave  depeodinjs^ 
upon  the  laws  of  different  States  although  the  slave  was  a  fugitive  from  labor ; 
for  the  slave  is  not  discharged  from  labor  or  service,  but  the  right  to  his  service 
or  labor  is  the  subject-matter  of  a  controversy  between  others,  in  which,  in  a  legal 
point  of  view,  he  has  no  interest. 

If  we  hold  the  contrary,  these  consequences  follow :  a  slave,  the  moment  he 
becomes  a  fugitive,  acquires  a  sacred  character  under  the  Constitution  and  is 
above  the  laws  and  extra  commercium.  He  cannot  be  sold  as  property  nor 
punished  for  crime. 

The  slave  of  A,  a  citizen  of  Louisiana,  who  is  the  judgment  debtor  of  B,  a  resi- 
dent of  Mississippi,  by  judgment  of  a  Mississippi  court,  escapes  into  the  latter 
State  and  is  there  sejzed  and  sold  under  execution  to  pay  A's  debts.  If  the  doc- 
trine contended  for  be  true,  the  purchaser  acquires  no  title.  See  another  example 
Reynolds  v.  Batson,  11  An.  729.  If  a  slave,  while  a  fugitive,  commits  murder  or 
other  high  crimes  in  the  State  to  which  he  has  fled,  he  must,  (according  to  the 
same  doctrine,)  be  given  up  to  his  master,  because  a  fugitive  from  labor  and 
covered  by  the  letter  of  the  Constitution. 

It  is  thus  evident  that  the  Article  of  the  Constitution  is  not  to  be  taken  literally 
but  to  be  interpreted  according  to  its  true  meaning  and  intent 

The  question  then  arises,  does  it  cover  the  case  of  runaway  slaves  who  are  ar- 
rested and  confined  in  jail  and  advertised  a  reasonable  time  to  notify  the  owner, 
and,  in  default  of  the  appearance  of  the  latter,  sold  at  public  auction  for  his 
benefit. 

In  our  opinion  the  provisions  of  law  which  are  common  to  all,  or  nearly  all,  of 
the  slave  States  on  the  subject  of  arrest  of  fugitive  slaves  partake  of  a  two-fold 
character,  the  one  being  a  matter  of  police  essential  to  the  protection  of  the  citiaen 
of  the  State  against  the  depredations  of  this  class  of  persons,  who  are  often  driven 
by  hunger  to  commit  acts  of  violence,  and  are  dangerous  from  their  evil  examples 
and  nightly  meetings  to  others  of  their  race  and  the  peace  of  the  community  at 
large ;  the  other,  a  municipal  regulation  designed  for  the  protection  of  the  owner 
himself  and  necessary  to  the  recovery  of  his  property  and  in  the  nature  of  a  service, 
by  which  the  thing  itself  is  preserved  and  as  much  a  real  salvage  of  the  thing  as 
would  be  the  rescue  of  the  slave  from  a  sinking  ship  or  steamboat ;  they  do  not 
discharge  the  slave  from  service  but  hold  him  to  serve. 

Such  being  the  design  of  these  provisions  of  law  they  are  no  violations  of  the 
Constitution,  but  in  aid  of  it,  and  if  not  essential  to  the  existence  of  the  institntion 
of  slavery  itself,  still  of  the  last  importance  to  the  internal  peace  and  quiet  of 
these  States. 

Neither  in  our  opinion  are  they  prohibited  by  any  laws  of  the  United  Slates 
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under  the  Federal  Constitution,  and,  if  we  have  rightly  comprehended  and  defined        Undrt 
the  nature  of  these  regulations,  it  was  so  considered  by  the  Supreme  Court  of  the       Klopkjlk. 
United  States  in  the  case  of  Prigg  v.  Commonwealth  of  Pennsylvania,  16  Peters, 
p.  539. 

On  page  625  Mr.  Justice  Story,  as  the  organ  of  the  majority  of  the  court,  says : 
"To  guard,  however,  against  any  possible  misconstruction  of  our  views,  it  is 
proper  to  state  that  we  are  by  no  means  to  be  misunderstood  in  any  manner  what- 
ever to  doubt  or  to  interfere  with  the  police  power  belonging  to  the  States  in 
Yirtue  of  their  general  sovereignty.  That  police  power  extends  over  all  subjects 
withia  the  territorial  limits  of  the  States  and  has  has  never  been  conceded  to  the 
United  States,  It  is  wholly  distinguishable  from  the  right  and  duty  secured  by 
the  provision  now  under  consideration :  which  is  exclusively  derived  from  and 
secarod  by  the  Constitution  of  the  United  States  and  owes  its  whole  efficacy 
thereto.  AVe  entertain  no  doubt  whatsoever,  that  the  States,  in  virtue  of  their 
general  police  power,  possess  full  jurisdiction  to  arrest  and  restrain  runaway 
slaves  and  remove  them  from  their  borders  and  otherwise  to  secure  themselves 
azainst  their  dapredations  and  evil  example,  as  they  certainly  may  do  in  cases  of 
idlers,  vagabonds  and  paupers.  The  rights  of  the  owners  of  fugitive  slaves  are  in 
no  just  sense  interferred  with  or  regulated  by  such  course ;  and  in  many  cases  the 
operation  of  this  police  power,  although  designed  generally  for  other  purposes,  for 
the  protection,  safety  and  paace  of  the  State,  may  essentially  promote  and  aid  the 
interest  of  the  owners.  But  such  regulations  can  never  be  permitted  to  interfere 
with  or  obstruct  the  jmt  rights  of  the  owner  to  reclaim  his  slave  derived  from  the 
Constitution  of  the  United  States,  or  with  the  remedies  of  Congress  to  aid  and 
ioforoe  the  same." 

This  waa  said  in  reference  to  a  law  of  Pennsylvania,  a  free  State.  Prigg,  the 
agent  of  the  owner  duly  empowered,  arrested  a  fugitive  in  Pennsylvania  and  took 
her  to  the  owner  in  Maryland.  He  was  indicted  and  convicted  under  an  Act  of 
Pennsylvania,  declaring  it  to  be  a  crime  to  carry  away  a  n^o  or  mulatto  for  the 
purpose  of  detaining  them  as  slaves. 

In  the  case  of  Moore  v.  People  of  Illinois,  14  Howard,  13,  it  was  held,  that 
the  individual  States  might  pass  regulations  which  were  in  aid  of  the  Constitution 
and  which  do  not  impede,  limit,  embarrass,  delay  or  postpone  the  rights  of  the 
owner  to  the  immediate  possession  of  his  slave  and  the  immediate  command  of  his 
services.  This  also  was  said  in  reference  to  the  regukition  of  a  free  State  ;  the 
subject-matter  of  discussion  before  the  Supreme  Court  in  both  cases  being  regula- 
tions tending  to  discharge  the  slave  from  service,  but  not  a  question  as  to  the 
change  of  ownership  of  the  slave  himself. 

But,  supposing  that  the  principles  enunciated  do  affect  a  question  of  ownership, 
and  the  absurd  consequence  does  not  follow  that  the  State  cannot  punish  by  death 
or  imprisonment  a  fugitive  slave  who  has  committed  murder  or  other  high  crimes, 
and  thus  impede  or  postpone  the  rights  of  the  owner  of  the  slave,  we  will  consider 
whether  the  regulation  of  the  State  of  Mississippi  in  question  in  any  just  sense 
deprives  the  owner  of  these  rights.  We  think  the  whole  question  turns  upon  the 
first  act,  the  arrest  and  detention  of  the  slave  by  the  authorities  of  Mississippi. 
If  they  had  the  right  to  make  the  arrest  and  commitment  and  charge  a  reasonable 
compensation  for  the  same  the  rest  must  follow. 

The  right  is  conceded  by  the  Supreme  Court  of  the  United  States  in  Prigg's 
case  as  a  police  measure.  And  it  does  not  impede  the  rights  of  the  owner  because 
the  object  is  also  to  preserve  his  rights ;  to  prevent  the  escape  of  the  slave  to  a 
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huamt  free  State  or  Cuoada,  where  his  servioos  would  be  wholly  lost  to  his  owner.  Bnt  if 
ELonuur.  this  arrest  and  detention  is  legal,  the  rest  of  the  proceedings  in  reference  thereto 
are  a  matter  of  expediency  left  to  the  Legislature.  For  the  owner  is  justly  bound 
for  the  fees,  advertisements  and  costs  of  keeping  and  guarding  the  slave  in  prison 
or  other  custody,  by  which  his  property  is  prest^rved,  and  good  faith  requires  that 
the  proceedings  should  not  become  oppressive  to  the  owner,  and  that  alter  a 
reasonable  time  the  accumulating  expenses  should  cease,  and  not  that  the  slave 
should  be  kept  in  prison  until  expenses  had  been  created  exceeding  his  value. 

After  a  bona  fide  effort  on  the  part  of  a  State  to  find  the  owner,  continued  for  a 
reasonable  time,  it  appears  to  us  the  State  may  presume  that  the  owncar  prefers  to 
abandon  the  slave  for  the  payment  of  the  expenses  incurred,  and  claim  any  surplm 
that  may  be  left  at  the  sale  rather  than  advance  the  costs.  He  has  not  been  de- 
prived of  his  slave  because  the  same  has  been  sold  to  pay  his  just  debts,  precu«ly 
as  in  the  instance  given  where  sold  under  execution  on  a  judgment  in  the  State  of 
Mississippi.     C.  C.  2278. 

The  statute  of  Mississippi  must  be  held  to  be  reasonable,  because  it  is  similar  \o 
the  statutes  which  were  in  force  in  this  State  up  to  1857,  and  the  notice  of  the 
arrest  and  commitment  is  published  six  months  instead  of  throe,  as  required  by 
our  law,  and  the  purchaser  is  allowed  six  months  longer  to  redeem  his  property. 
It  appears  to  us  that  the  comity  which  exists  between  different  States  requires  us 
to  inforce  rights  acquired  under  this  statute  adverse  to  a  citizen  of  Louisiana,  as 
on  the  other  hand  we  would  do  had  the  sale  been  made  under  our  own  htw  of  a 
slave  belonging  to  a  citizen  of  Mississippi. 

But  it  is  said  that  the  sale  made  under  the  law  of  Mississippi  was  made  without 
any  form  of  judicial  proceedings.  Judicial  proceedings  were  not  necessary  to  add 
force  to  the  statute  acting  on  property  in  the  State  of  Mississippi.  The  statute 
did  precisely  what  our  statute  did,  and  what  is  done  on  sales  of  estrays  and  pro- 
perty sold  for  taxes,  and  yet  no  one  supposes  that  these  sales  are  not  valid. 

Again  it  is  said  that  criminal,  police  and  revenue  laws  are  purely  local,  and  fo^ 
feitures  by  reason  of  such  laws  are  not  inforced  extrarterritorially.  This  is  true, 
but  it  has  no  application  to  the  present  case.  The  court  is  not  asked  to  declare  a 
forfeiture,  but,  on  the  contrary,  the  plaintiff  demands  that  a  right  already  acquired 
shall  be  declared  void,  and  the  person  in  the  enjoyment  of  the  same  compelled  to 
surrender  such  right  It  is  a  suit  to  set  aside  rights  vested  under  the  law  of 
another  State.  Suppose  a  slave  is  sold  in  Mississippi  to  pay  taxes,  will  not  our 
courts  maintain  the  possessor  in  his  title  ?  Suppose  the  goods  of  a  citizen  of  Lam- 
lana  are  sold  for  a  violation  of  the  revenue  laws  of  another  country  and  the  p^^ 
chaser  comes  to  Louisiana  with  them — will  our  courts  deprive  the  purchaser  of 
property  in  his  possession  under  a  title  acquired  in  another  country  ? 

In  qui  tarn  actions  the  informer  acquires  a  part  of  the  penalty.  Is  he  not  to  be 
maintained  in  his  rights  so  acquired  in  all  countries  ?  To  ask  these  questions  is 
to  answer  tiiem.  The  Acts  of  the  Legislature  of  Mississippi  do  not,  therefore,  ap- 
pear to  be  unconstitutional,  and,  as  they  appear  also  to  be  reasonable  and  place  the 
citizens  of  Louisiana  on  a  footing  of  equality  with  the  citizens  of  Mississippi,  we 
think  rights  acquired  under  them  must  be  maintained. 

The  objection  made  to  the  copy  of  the  commitment  was  not  sufficient  to  exclude 
it.  It  was  a  sworn  copy  annexed  to  the  deposition  of  the  witness  who  examined  it, 
and  who,  in  fact,  had  the  custody  of  the  same.  Authentication,  under  the  Act  of 
Congress,  is  not  exclusive  of  all  other  modes  of  proof.  We  know  no  good  reason 
why  the  Sheriff  might  not,  after  having  compared  a  copy  with  the  commiUneot 
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in  his  custody,  annex  the  same  to  his  depOBition,  and  swear  to  its  faithfulnes.?,  and        lamdbt 
thus  make  it  proof  of  the  original,  of  which  he  is  the  custodian.    Such  we  under-       Klopmax. 
gland  to  be  the  rule  of  evidence  in  our  sister  States,  and  wo  think  it  is  applicable 
here.    Greenleaf,  sec.  91,  501,  502,  508. 

From  all  the  lights  before  us  we  think  the  sale  made  in  Mississippi  was  in  con- 
formity with  her  laws,  and  that  the  judgment  of  the  lower  court  should  have  been 
in  favor  of  defendant,  and  the  plaintifif  left  to  obtain  the  proceeds  of  the  sale  to  his 
credit  in  Warren  County,  Mississippi. 

It  is,  therefore,  ordered,  a^udged  and  decreed,  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  that  there  be  judgment  against  the  demand  of 
the  plaintiff  and  in  favor  of  the  defendant,  quieting  him  in  the  title  and  possession 
of  said  slave,  and  that  the  demand  in  warranty  be  dismissed,  and  that  the  plaintiff 
pay  the  costs  of  both  courts. 

Spofford,  J.,  took  no  part  in  the  decision  of  this  cause. 


13    349 

Heirs  op  Delord  Sarpy  v.  City  of  New  Orleans.  ii6_314 

Tbo  (livisioQ  of  the  batture  outaiJo  of  Xcw  liovoo  Street  as  far  aa  Front  Street  into  Rtrcets  and  gquaros, 
was  not  aa  expropriation  of  the  property,  so  far  as  the  streets  wore  concerned,  of  which  the  riparian 
proprietors  bad  never  been  in  po6S'?8sion.    12  An.,  ftOO.  , 

Bv  the  torms  of  the  Act  of  the  Legislature  of  the  SOth  April,  1B63,  (Session  Acts,  p.  298,)  the  proprie- 
tors of  batture  in  the  limits  of  the  city  of  New  Orleans,  in  reducing  the  batturo  to  private  occuftation 
are  bound  to  lerave  open  to  public  use,  without  cliarge,  whatever  space  niay  bo  required  by  tlie  cor- 
poration f<H-  public  highways  or  streets. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
Janin  Sf  Griffon,  for  plaintiff.    /.  /.  Michel,  for  defendant  and  appellant. 

Buchanan,  J.  The  facts  of  this  case  are  similar  to  those  of  Remy  v.  the  same 
defendant,  reported  in  12th  An.,  500.  The  plaintiffs,  proprietors  by  right  of 
accretion  of  a  batture  or  alluvion  formed  by  the  action  of  the  Mississippi  Kivcr, 
within  the  limits  of  the  corporation  of  New  Orleans,  claim  compensation  for  tho 
soil  of  streets  laid  out  many  years  ago  upon  the  batture  by  the  city  authorities. 
The  proceeding  which  plaintiffs  have  adopted  to  enforce  this  claim,  is  that  pre- 
scribed by  Articles  2604  and  following  of  the  Civil  Code,  in  cases  of  expropriation. 

The  following  knguage  of  the  decision  in  Remy's  case  (12th  An.,  602,)  is  the 
expression  of  an  opinion  to  which  we  still  adhere,  and  which  is  applicable  to  the 
present  case. 

"  The  judgment  in  the  petitory  action  instituted  by  plaintiflb  cannot  be  inter- 
preted as  having  recognized  a  right  in  the  plaintiffs  to  the  private  occupation  of 
the  whole  of  the  batture  in  front  of  their  land,  without  regard  to  the  administrative 
power  of  the  city  corporation  over  the  batture  and  landing.*  *****  Tn  our  view 
of  the  case,  the  division  of  the  batture  into  streets  and  squares,  was  no  expropria- 
tion of  the  plaintiffii,  so  far  as  the  streets  are  concerned,  for  they  had  never  been  in 
possession  of  the  soil  of  those  streets,  nor  indeed  of  any  part  of  the  batture.  Such 
division  was,  in  fact,  a  restriction  of  the  public  use,  previously  embracing  the 
whole  batture,  to  the  comparatively  small  portion  of  the  batture  covered  by  the 
Btrrots." 

In  justification  and  support  of  the  doctrine  of  the  Remy  case,  a  brief  review  of 
the  legislation  on  this  subject  may  not  be  out  of  place. 
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Formerly,  and  at  tlic  time  Front,  Fulton  and  Delta  streets  were  laid  out,  the 
city  corporation;  as  administrator  for  the  public,  was  judge  without  appeal  of  the 
extent  to  which  the  batturc,  within  the  corporate  limits,  was  required  for  public 
use ;  and  it  was  only  with  the  consent  of  the  corporation,  and  under  such  limita- 
tions OS  the  corporation  chose  to  impose,  that  the  riparian  proprietor  could  obtain 
individuoJ  occupation  of  the  batture  formed  in  front  of  his  land.  Ertein  ^  PtUley 
V.  Mayorj  Sfc,  18  L.  R.  But  the  Act  of  the  Lcgishiture  of  30th  April,  1853, 
(Session  Acts,)  p.  298,  subjected  the  powers  of  the  city  corporation  in  this  rc^fard 
to  judicial  control ;  and  a  ri^ht  was  given  to  any  riparian  proprietor,  who  con- 
ceived that  the  corporation  was  withholding  from  him  more  of  the  alluvion  than 
was  necessary  for  the  public  use,  "  to  institute  suit,"  says  the  statute,  "  a^nst 
said  corporation  for  so  much  of  the  batture  as  may  not  be  necessary  for  the  nsc& 
of  commerce  and  navigation,  and  for  tht  necessary  pMic  highvays  and  oikcr 
public  uses,  and  if  it  be  determined  by  the  court  that  any  portion  of  said  battore 
be  not  necessary  for  the  public  ttses  above-mentioned ,  the  court  shall  decree  that 
said  owner  is  entitled  to  said  property,  and  compel  said  corporation  to  permit  him 
to  enjoy  the  use  and  full  ownership  of  such  portion  of  said  batture." 

From  the  terms  of  this  law  it  is  plain,  that  the  proprietors  of  batture  in  the 
limits  of  the  city  of  New  Orleans,  in  reducing  the  batture  to  private  occupatioo, 
are  bound  to  leave  open  to  public  use,  without  charge,  whatever  space  may  be 
required  by  the  corporation  for  public  highways  or  streets. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  and  that  there  be  judgment  in  favor  of  defendant  and  appellant,  and 
against  the  plaintiffs  and  appellees,  with  costs  in  both  courts. 

Spofford,  J.,  took  no  part  in  this  case. 


William  Massfa'  t?  John  J.  Steeg. 

Dy  tho  Act  or  tiic  Ii>gis1atnro  of  2Cth  March,  1844,  tlic  Rurvlvinf?  spoiise  owes  no  intorcst  on  Um  slttre 
t»f  tho  cotnnuinity  proixrty  belonging  to  the  chiUlreu  of  the  morriago  as  long  as  he  or  she  rcnuins 
single. 

Where  a  suit  l«  brought  by  tlio  purcljasor  of  property  subject  to  a  mortgage  In  fiivor  of  minora,  K*  fix 
the  amotintof  the  mortgage,  tho  court  wUl  not  order  the  sum  to  bo  (Mid  over  to  tho  tutor  of  the  minor. 
It  mui^t  remain  in  tho  liands  of  the  pun'ha^cr  until  the  liqui<lation  and  final  settlemont  of  the  tQtor'9 
account  at  the  majority  or  emanciiiiition  of  tho  minor,  or  until  the  tutor  takes  legal  steps  to  have  tlio 
mortgage  released. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Durant  Sf  Hornor^  for  plaintiff  and  appellant.    A,  W,  Jourdan,  for  defend- 
ant. 

Merrick,  C.  J.  This  case  is  a  sequel  to  tlie  case  of  the  succession  of  ChrisliM 
Herman,  decided  in  January,  1856,  and  the  case  of  William  Massey  et  als,  v. 
Siceg  et  al,  12  An.  78. 

The  plaintiff  was  a  judgment  creditor  of  John  /.  Steeg,  with  a  judicial  mortgage 
upon  his  immovable  property.  The  common  property,  real  and  personal,  existing 
at  the  death  of  Christine  Herman,  former  wife  of  Steeg,  was  subsequently  adjudi- 
cated to  him  contradictorily  with  the  under-tntor  to  his  minor  children,  under 
Art.  338  C.  C,  for  $2800.  The  real  estote  so  adjudicated  was  purchased  by 
p^iintiff  under  his  execution. 
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The  object  of  this  suit  is  to  reduce  the  special  mortgage  of  the  minors  on  the  ^*^ 
faud,  the  proceeds  of  the  Sheriffs  sale,  the  mortgage  of  the  minors  standing  on  the  »»»*. 
mortgage  records  for  $2800. 

The  District  Court  reduced  the  mortgage  to  31400.  Plaintiff  appeals.  Defcnd- 
tDt,  in  his  answer  to  the  appeal,  prays  for  an  amendment  of  the  judgment. 

The  court  did  not  err  in  overruling  the  plea  of  res  judicata.  The  suit  to  have 
the  debt  declared  community,  and  thus  operative  upon  the  property  of  the  com- 
munity, and  to  confine  the  legal  mortgage  to  the  one-half  belonging  to  the  minors, 
is  not  the  same  thing  (as  the  Judge  a  quo  observes)  as  a  suit  to  reduce  the  amount 
of  the  minors'  mortgage. 

On  the  merits  we  see  no  error  in  the  judgment  to  the  prejudice  of  the  plaintiff 
and  appellant  The  special  mortgage  in  favor  of  the  minors  is  intended  to  cover 
that  portion  of  the  price  and  interest  going  to  them ;  that  belonging  to  the  sur- 
vinng  partner  in  the  community  has  not  been  awarded  them  by  the  decree. 

The  appellee  contends  that  the  judgment  ought  to  be  so  amended  as  to  allow  the 
minors  interest  from  its  date  or  the  adjudication  to  the  tutor.  It  docs  not  appear 
to  us,  that  the  Judge  erred  in  refusing  this  interest,  as  we  are  not  advised  by  the 
evidence  that  Steeg  has  contracted  a  second  marriage,  by  which  he  has  forfeited  his 
right  of  usufruct  under  the  Acts  of  26th  March,  1844,  p.  99.  By  this  statute,  he 
owes  no  interest  so  long  as  he  remains  single.  Moreover,  the  interest  on  31400 
mast  have  been  taken  for  the  support  of  the  three  minors. 

We  understand  the  judgment  of  the  lower  court  simply  to  fix  the  amount  of  the 
minors'  special  mortgage.  It  does  not  order  this  sum  to  be  paid  over  to  the  tutor. 
It  must,  therefore,  remain  in  the  hands  of  the  purchaser  until  the  liquidation  and 
final  settlement  of  the  tutor's  account,  when  the  minors  shall  have  been  emanci- 
pated or  arrived  at  the  age  of  majority,  or  when  the  tutor  shall  have  taken  steps 
under  the  Act  of  1855,  p.  444,  (re-enacting  the  Act  of  1830,)  to  release  the 
property  sold  from  the  legal  mortgage  in  favor  of  the  minors.  Rev.  Stat.  336  ; 
Barriard  v.  Erwin,  2  Rob.  408  ;  C.  P.  679,  683. 

Nor  will  this  judgment  prejudice  the  right  of  the  plaintiff  in  the  event  a  less 
8om  than  31400  shall  be  found  to  be  due  the  minors  on  the  final  settlement  of  their 
accounts  in  the  Probate  Court,  to  cause  the  difference  to  be  appropriated  to  his 
judgment,  if  not  then  satisfied ;  provided  tlie  31400  shall  not  before  that  time  bo 
withdrawn  from  the  plaintiff  in  the  manner  we  have  indicated. 

The  plaintiff  ought  also  to  credit  the  defendant  annually  on  the  judgment,  with 
interest  at  the  rate  of  five  per  cent,  per  annum  on  31400,  from  24th  March,  1857, 
until  the  usufruct  of  the  defendant  be  terminated  by  marriage,  if  said  sum  shall 
remain  so  long  in  his,  plaintiffs  hands ;  and  after  such  inarriagc,  the  interest  at 
that  rate  will  be  covered  by  the  special  mortgage.  If  Steeg  be  aht;ady  married, 
he  must  credit  him  with  such  interest  to  the  date  of  this  decree,  and  the  judgment 
in  this  respect  ought  to  be  amended. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  amended  so  as  to  fix  the  said  special  mortgage  of  said  minors 
at  the  sum  of  fourteen  hundred  dollars,  with  legal  interest  thereon  from  the  time 
said  John  /.  Steeg  shall  contract  a  second  marriage,  and  if  such  marriage  be 
already  contracted,  then  from  the  date  of  this  decree ;  and  that  said  tutor  instead 
of  the  plaintiff  pay  the  costs  of  the  lower  court,  the  plaintiff  paying  the  costs  of 

appeal ;  and  that  this  amended  judgment  stand  in  the  place  of  the  judgment  of  the 

lower  court. 
Sfoffobd,  J.,  took  no  part  in  this  case. 
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116  Jfo  MiXA   GiMBLE  V.   F.    S.    GoODE. 

The  righte  granted  tho  widow,  or  minor  children  ofa  dcceafiod  person,  by  the  Homralead  Act  of  17th 
March,  1852,  vest  in  them  at  tho  tlmo  of  the  death  of  tho  deceased— provided  their  conditkw  of  lifo 
at  that  moment  of  Ume,  entitle  them  to  the  liencfitofthe  provisions  of  the  Act— ibeir  {M^runiary  cir- 
cumstances at  the  time  of  death  of  tho  insolvent  and  not  at  any  subaequent  time  scUlos  their  right  to 
any  claim  under  the  Homestead  Act. 

APPEAL  from  the  District  Court  of  the  parish  of  TerreboDne,  Roman,  J. 
Connelly  ^  Rightor  and  Semmes  ^  Labatt,  for  plaintiff  and  appellant  Goodt 
if  Aycock,  for  defendant. 

CoLK,  J.  1.  We  are  of  opinion,  that  the  rights  granted  the  widow  or  minor 
children  of  a  deceased  person,  by  virtue  of  the  Homestead  Act,  of  17th  March, 
1852,  vest  in  them  at  the  time  of  the  death  of  said  deceased,  in  the  event  they 
come  within  its  provisions  at  that  moment  of  time ;  their  condition  then  in  peco- 
niary  matters,  and  not  at  any  subsequent  time,  is  to  be  the  test  of  their  right  to 
any  claim  under  the  Homestead  Act. 

2.  Even  conceding  that  the  widow  did  intermeddle  with  the  estate  of  her  hus- 
band, her  unlawful  acts  can  not  deprive  the  minor  of  her  rights ;  the  said  Act  cm- 
powers  the  widow,  or  minor  children  to  receive  a  certain  amount,  when  they  are 
in  necessitous  circumstances.  The  minor  children  have  the  right  to  claim  the  bco* 
cfit  of  the  Act,  even  if  the  deceased  person  has  left  no  widow,  their  right  is  then 
independent  of  the  existence  of  the  widow,  and,  a  fortiori,  if  a  widow  does  ciis*, 
her  acts  of  mal-administration  can  not  affect  the  rights  of  the  minor. 

3.  The  minor  child  of  plaintiff  appears  to  have  been  in  the  condition,  at  the 
time  of  the  death  of  her  father,  which  entitles  her  to  the  relief  of  the  Homestead 
Act. 

4.  Plaintiff  has  entered  into  a  second  marriage,  and  has  been  authorised  by  a 
family  meeting  to  retain  the  tutorship  of  her  minor  child ;  she  is  then  by  the  se- 
cond section  of  the  Homestead  Act  no  longer  entitled  to  the  usufruct  of  the  money 
to  be  received  under  said  Act.  The  said  section  declares,  "  That  the  surviving 
widow  shall  have  and  enjoy  the  usufruct  of  the  money  so  received  from  her  deceased 
husband's  succession,  during  her  widowhood,  afterwards  to  vest  in,  and  bdoog  to 
the  children  or  other  descendants  of  said  deceased." 

Tho  money  due  the  minor  in  the  case  at  bar  must  be  paid  to  the  plaintiff  as  na- 
tural tutrix  of  her  minor  child,  and  she  is  not  therefore  compelled  to  furnish  secu- 
rity, as  in  the  case  where  she  would  have  the  usufruct,  if  she  were  still  a  widow. 

It  is,  therefore,  ordered,  adjuged  and  decreed,  that  the  judgment  be  avoided  and 
reversed,  and  that  plaintiff,  as  natural  tutrix  of  her  minor  child,  Lina^  reoovcr  of 
JP.  &  Goode,  administrator  of  the  estate  of  Michel  Gimble,  deceased,  one  thoosaod 
dolUrs,  for  the  use  and  benefit  of  said  minor  child,  to  be  paid  in  preference  to  all 
other  debts,  except  those  for  the  vendor's  privilege  and  expenses  incurred  in  selling 
the  property  ;  it  is  further  ordered,  that  said  F,  S.  Goode,  administrator,  place 
plaintiff,  as  natural  tutrix  of  her  said  child,  on  tho  tableau  of  his  administration,  for 
gaid  thousand  dollars,  with  privilege  as  aforesaid,  and  that  he  pay  the  same  in  due 
course  of  administration. 

It  is  further  ordered,  that  the  costs  of  both  courts  in  this  proceoding  be  paid  by 
the  estate. 

Buchanan,  J.,  took  no  part  in  this  decision. 
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Wh<Te  dcrc>nrlAUi  was  intcrrof?atcd  as  to  whether  he  hftd  not  promised  plaintifT  that  he  would  never 
ph-ad  prrtMTlptiou  against  the  notes  sued  on— lit  Id :  Tliat  as  far  as  the  interrogatory  referred  to  a  time 
prior  to  the  acquisition  of  prescription,  defendant  could  not  be  compellod  to  answer,  as  such  an  Inter- 
rogatory fc»  clearly  illegal. 

Ttu^  interrogatory  is  not  illegal  and  might  properly  be  answered,  so  far  as  it  relates  to  a  promise  made 
aHcr  the  proscription  had  been  acquired. 

An  acknowledgment  by  the  debtor,  after  the  prescription  has  been  acquired,  that  he  has  not  paid  the 
debt,  would  not  bind  him  to  pay  it,  because  ho  could  still  urge  his  plea  of  prescription. 

An  acknowledgment  in  writing  over  his  signature  by  the  debtor,  that  a  demand  has  been  made  upon 
him,  H  suilkicnt  to  put  him  iu  default  and  to  make  his  debt  bear  interest  from  the  date  of  his  nc- 
kitowlodgment. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howdly  J. 
G.  If  C.  E.  Schmidt,  for  plaintiff.     Whitaker  ^  Fellows,  and  Collins  ^ 
Wooldridfre,  for  defendant  and  appellant. 

CoLB,  J.  This  is  a  suit  on  two  promissory  notes  of  8800  each,  and  due  re- 
spectively on  the  24th  of  February  and  24th  of  March,  1841.  Defendant  denies 
all  the  alli^tions  of  plaintiff's  petition,  and  pleads  the  prescription  of  five  and 
ten  years. 

There  was  judgment  for  plaintiff,  and  defendant  has  appealed. 

In  order  to  defeat  the  plea  of  prescription,  plaintiff  filed,  on  the  20th  Novem- 
ber, 1857,  a  supplemental  petition,  containing  the  two  following  interrogatories : 

1.  Are  the  notes  sued  upon  in  this  case  signed  by  you,  and  have  you  promised 
plaintiff  never  to  plead  prescription  against  them  ? 

2.  Have  you,  at  any  time  within  the  last  five  years,  recognized  your  indebted- 
ness to  plaintiff  upon  said  notes  ? 

The  first  interrogatory  contains  two  questions,  viz :  1st,  if  the  defendant  hatl 
signed  the  notes  sued  on  ;  and,  2d,  if  he  had  promised  never  to  plead  prescription 
against  them  7 

To  the  first  of  these  questions,  we  can  see  abstractedly  no  objection.  So  far 
as  the  promise  never  to  plead  prescription  in  the  second  question  of  the  first  inter- 
rogatory refers  to  a  time  prior  to  the  acquisition  of  the  prescription,  it  is  clearly 
illegal. 

Article  3423  C.  C.  declares,  "  one  cannot  renounce  a  prescription  not  yet  ac- 
quired ;"  see  also  Carraby  db  Navarre,  3  La.  262.  But  we  do  not  consider  the 
question  illegal  so  far  as  it  relates  to  a  promise  made  after  the  prescription  had 
been  acquired.  It  has  been  urged  by  defendant,  that  Articles  3422  and  3515  of 
the  Civil  Code  are  opposed  to  this  view,  but  we  do  not  think  so.  Article  3422  of 
the  Civil  Code  declares,  that "  prescription  by  which  debts  are  released,  is  a  pe- 
remptory and  perpetual  bar  to  every  species  of  action,  real  or  personal,  when  the 
creditor  has  been  silent  for  a  certain  time,  without  urging  his  claim" ;  but  this 
Article  does  not  enjoin  the  debtor  from  waiving  the  bar,  if  he  wishes ;  the  bar  is 
a  protection  furnished  by  the  law  to  the  debtor  ;  but  there  is  no  statute  which 
deprives  him  of  the  privilege  of  dispensing  with  this  plea  if  he  thinks  proper  to 

do  80. 

Art.  3515  C.  C.  provides  that :  "  Good  faith  not  being  required  on  the  part  of 
the  person  pleading  this  prescription,  the  creditor  cannot  compel  him  or  his  heirs 
45 
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to  swear  whether  the  debt  has  or  has  not  been  paid,  but  can  only  blame  himself 
MAwaar.       for  not  having  taken  his  measures  within  the  time  directed  by  law ;  and  it  may 
be  that  the  debtor  may  not  be  able  to  take  any  positive  oath  on  the  subject" 

This  Article  forbids  the  creditor  to  ask  the  debtor  or  his  heirs  under  oath,  if 
the  debt  has  been  paid,  but  it  does  not  enjoin  the  creditor  from  asking  under  oath 
of  the  debtor  or  his  heirs,  if  he  or  they  have  promised  not  to  plead  prescription 
against  tlic  debt,  for  the  question  is  an  admission  that  the  prescription  exists,  bat 
that  its  effect  has  boon  destroyed  by  a  new  obligation  crcatc^d  since  the  acciuisitioa 
of  prescription,  and  there  is  nothing  in  this  article  which  forbids  the  interrogation 
of  the  debtor  relative  to  such  new  promise. 

Art.  3423  of  the  Civil  Code  expressly  recognizes  the  right  of  renouncing  pro- 
scription already  acquired ;  it  declares,  "  one  cannot  renounce  a  prescription  not 
yet  acquired,  but  it  is  lawful  to  renounce  prescription  when  once  acquired." 

If  a  debtor  can  then  renounce  prescription,  it  must  be  Uwful  to  ask  him  if  ho 
has  not  promised  to  renounce  it,  and  if  he  can  be  asked  this  question,  he  then  can 
be  interrogated  whether  he  has  not  promised  not  to  plead  prescription,  for  a 
promise  not  to  make  this  plea  is  a  renunciation  of  prescription,  for  Art  3424  C. 
C.  declares,  that  a  "  renunciation  of  prescription  is  either  expressed  or  tacit ;  a 
tacit  renunciation  results  from  a  fact  which  gives  a  presumption  of  the  relinquish' 
ment  of  the  right  acquired  by  prescription." 

It  is  objected,  that  if  it  is  not  lawful  to  inquire  if  the  debt  has  been  paid,  it  is 
equally  unlawful  to  ask,  if  he  has  promised  not  to  plead  prescription,  for  the  lat- 
ter interrogatory  includes  the  former  and  is  based  upon  it ;  this  objection  is  unten- 
able, for  the  interrogatory  tacitly  admits  that  the  debtor  has  a  valid  bar  to  the 
action  for  the  debt,  that  it  is  deemed  by  the  law  to  have  been  paid  on  account  of 
the  lapse  of  a  certain  time,  and  merely  asks  him  if  he  has  not  entered  into  a  new 
contract  by  which  he  is  bound  not  to  plead  this  bar ;  the  question  whether  he  has 
paid  tlie  debt  is  essentially  different  from  whether  he  has  promised  not  to  plead 
prescription.  This  same  objection,  if  there  was  any  force  in  it,  would  winally 
apply  to  the  qiiestion,  whether  a  debtor  had  not  renounced  prescription.  If  it  be 
objected  that  a  promise  not  to  plead  prescription  is  without  effect,  for  it  is  a 
promise  without  consideration,  it  will  be  a  sufficient  answer  to  this  to  say,  that 
Art.  3423  C.  C.  allows  it  without  reference  to  the  moral  obligation  to  pay  wliat 
is  due. 

2.  The  second  interrogatory  inquires  of  defendant,  whether  or  not  he  has  at 
any  time  within  the  last  five  years  recognized  his  indebtedness  to  plaintiff  npon 
the  notes. 

A  mere  acknowledgment  by  a  debtor  after  prescription  is  acquired,  Umt  he  has 
not  paid  the  debt,  would  not  perhaps  bind  him  to  pay,  because  he  could  still  urge 
his  plea  of  prescription  when  sued ;  for  he  does  not  by  such  an  acknowledgment 
promise  not  to  make  the  plea,  nor  does  he  thereby  promise  to  pay,  nor  does  he 
acknowledge  tlie  debt.  We  are  of  opiniou  that  the  second  interrogatory  is  subject 
to  no  legal  objection,  but  it  can  have  no  effect  unless  tlie  recognition  of  defendant's 
indebtedness  consisted  of  an  acknowledgment  of  the  debt,  or  of  a  promise  to  pay 
it  without  any  express  acknowledgment  that  the  debt  was  unpaid,  for  a  promi% 
to  pay  includes  the  recognition  that  the  debt  is  still  due.  See  Butler  v.  Fordy  9 
Rob.  113 ;  Shiff  v.  He^tzogg,  12  lia.  455 ;  Wilsoti  v.  Bannen,  1  R.  556  ;  MofA- 
gcmery  and  another  v.  Levistones,  3  R.  147  ;  C.  C.  3486  ;  C.  P.  Art  13. 

Art.  3420  C.  C.  declares  that  "  prescription  is  a  manner  of  acquiring  proptlly 
or  discharging  debts,  by  the  effect  of  time,  and  under  the  conditions  reguIatoJ  by 
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law."    It  appears  to  be  a  natural  conclusion  from  this  Article,  and  from  Article      LK^ffloi*™ 

13  of  the  Code  of  Practice,  which  declares  that  prescription  merely  affects  the       Mawght. 

remedy,  that  when  a  debt  is  prescribed,  it  is  discharged,  and  the  original  debtor 

caQDOt  be  held  liable  without  a  new  acknowledgment  of  the  debt  or  a  promise  to 

pay,  or  not  to  plead  prescription,  for  these  destroy  the  presumption  of  law  that 

the  debt  has  been  paid,  and  his  new  acknowledgment  or  promise  bmds  him  to  pay 

the  amoant  thereof.    Butler  v.  Ford,  9  R.  113. 

There  is  an  error  in  the  judgment  as  to  the  time  when  interest  begins  to  run 
on  the  note  not  protested.  Defendant  avers  that  he  is  not  responsible  for  more 
than  legal  interest  from  judicial  demand.  We  think  he  is  liable  on  the  note  not  pro- 
tested for  interest  since  the  1st  of  March,  1846,  when  he  signed  a  written  acknow- 
ledgment on  the  note  that  plaintiff  had  made  a  demand  of  him  for  its  payment. 
Art  1932  0.  C.  declares  that  in  contracts  which  do  not  stipulate  for  the  pay- 
ment of  interest,  it  is  due  from  the  time  the  debtor  is  put  in  default  for  the  pay- 
ment of  the  principal.  Art.  1905  0.  C.  provides  three  ways  by  which  a  debtor 
may  be  put  in  default,  one  of  which  is  by  the  act  of  the  party,  when  at  or  after 
the  time  stipulated  for  the  performance,  he  demands  that  it  shall  be  carried  into 
effect,  which  demand  may  be  made  either  by  the  commencement  of  a  suit,  by  a 
demand  in  writing,  by  a  protest  made  by  a  Notary  Public,  or  by  a  verbal  requi- 
sition made*in  the  presence  of  two  witnesses.  We  think  that  the  object  of  this 
Article  is  to  provide  modes  of  making  proof  of  a  demand,  and  that  when  a  deb- 
tor acknowledges  in  writing  under  his  signature,  that  a  demand  has  been  made  of 
him,  the  object  and  reason  of  the  law  arc  accomplished,  and  this  acknowledgment 
is  sofiicient  to  put  him  in  default,  and  to  make  his  debt  bear  legal  interest  from 
tlie  day  of  the  acknowledgment 

We  would  here  observe,  that  the  statute  making  all  debts  bear  interest  from 
their  maturity,  docs  not  apply  to  this  note,  because  it  was  made  before  the  pas- 
sage of  the  statute. 

We  have  deemed  it  necessary  to  express  our  opinion  on  all  the  points  of  this 
case,  as  there  is  an  objection  urged  by  defendant  which  renders  it  proper  to  re- 
mand this  cause ;  he  avers  he  was  willing  to  have  answered  the  interrogatories, 
although  he  did  not  deem  them  legal,  but  being  mislead  by  the  rules  of  court,  he 
was  not  present  at  the  hour  indicated  in  the  order  of  court,  and  tlie  interrogato- 
ries were  taken  for  confessed,  and  judgment  was  rendered  against  him. 

The  rules  of  court  alluded  to  are  the  following :  "  The  regular  hour  for  the 
opening  of  court  will  be  10  A.  M.,  but  for  the  dispatch  of  business,  the  Judge 
may  fix  another  hour." 

"  Notice. — ^TThe  hours  from  9  to  11  A.  M.  of  each  day  will  be  appropriated  to 
the  hearing  of  motions  and  trial  of  rules  and  exceptions,  until  all  the  cases  now 
fixed  for  Friday  of  each  week  are  disposed  of.  Counsel  will  bear  in  mind  that 
every  rule  fixed  on  after  Monday  next,  the  23d,  will  be  returnable  at  9  o'clock  A. 
M.  as  above. 

"  By  order  of  the  court 
"November  17,  1857." 

In  the  supplemental  petition,  which  containetl  the  interrogatories,  plaintiff  had 
prayed  that  defendant  be  ordered  to  answer  them  under  oath  in  open  court  on  the 
trial  of  the  causey  on  Monday,  the  23d  of  November,  1857,  at  10  o'clock  A.  M. 

it  appears  also  from  the  minutes  of  the  court  of  23d  of  November,  1857,  that 
the  cause  was  called  up  for  trial,  and  that  defendant  failing  to  appear,  on  motion 
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i^'iaosM  ^f  counsel  for  plaintiff,  it  is  ordered,  adjudged  and  decreed,  that  the  intcrrogato- 
iiAuoNT.       rieg  be  taken  for  confessed,  and  that  there  be  judgment  against  defendant 

It  thus  appears  that  the  cause  was  fixed  for  the  23d  November,  and  the  inter- 
rogatories were  to  be  answered  after  the  cause  was  taken  up. 

The  counsel  of  defendant  was  justifiable  in  supposing  that  under  the  rol^  of 
court,  the  case  could  not  be  called  until  11  A.  M. 

It  appears  he  informed  his  client,  who  was  proceeding  before  ten  o'clock  to  the 
court-room,  to  answer  the  interrogatories,  that  by  a  rule  of  court  posted  up  io 
the  courtrroom,  the  hours  from  9  to  11  had  been  set  apart  for  rules,  and  the  trial 
of  this  cause  could  not  begin  until  11  o'clock ;  his  client  came  into  court  before 
11  o'clock,  and  was  surprised  to  find  that  the  case  had  been  decided. 

These  allegations  are  supported  by  the  affidavit  of  defendant  and  his  counsel 

It  is  objected,  that  defendant  was  bound  to  obey  the  order  of  court  and  be 
present  at  10  o'clock  A.  M. ;  but  as  there  was  also  another  order  or  rule  of  ooort 
relative  to  the  trial  of  causes,  he  naturally  construed  the  one  by  the  other,  and 
supposed  the  real  intent  of  the  order  was  that  he  should  be  present  at  II  A.  M. 

Aa  defendant  really  intended  to  answer  and  failed  to  do  so  from  a  reasonable 
cause,  he  is  entitled  to  a  new  trial.     Wall  v.  Bryt  1  An.  312. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed  ;  and  that  the  cause  be  reversed  for  a  new  trial,  and  tbat  plaintiff 
pay  the  costs  of  appeal. 

Spofford,  J.,  took  no  part  in  this  cause. 
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Samuel  B.  Wiggins   v.   Praup  Guier. 

Where  evidence  is  certlflcd  by  iho  Qerk,  or  a  RtAtcmcnt  of  facts  is  made  out  by  the  DLslrict  Judge,  Uic 
Supremo  Court  does  not  exiimiuc  the  same  as  a  Court  of  Error — ^liut  reviews  and  weighs  the  evidence 
and  gives  cflect  to  tliat  which  preponderates,  precisely  as  the  Jury  or  the  DistriciJudge  ought  lo 
liavo  done. 

Where  parties  dosiro  it  the  court  will,  in  a  proper  case,  find  the  focts  In  snch  a  roanoor  that  the  qocs- 
Uons  of  law  can  be  fairly  raised  for  the  consideration  of  the  Supreme  Court  of  the  United  Stoles. 

Ihe  title  of  the  United  States  to  the  selections  of  land  made  by  the  State  of  Louisiana,  under  the  Art 
of  Congress,  approved  September  4tb,  1841,  poasod  out  of  the  govemmoot  and  vested  ia  the 
iStato  of  Louisiana  at  the  time  of  the  Oual  approval  of  the  selections  by  the  Secretary  of  the  Interior, 
unless  there  had  been  some  legal  cbiim  to  them, at  the  time,  obtahicd  from  the  General  GovemmeDi 
which  prcvento<l  the  acqttisitiou  by  the  State.  Claims  to  these  selections  must  be  established  by  oer- 
tiQe  1  copies  and  othcT  legal  evidence,  and  the  nncnnditionat  selection  of  lands  under  the  Act,  and  the 
approval  of  them  by  the  Deiiartments  at  Washington,  Is  superior  In  proof  to  any  recital  contaliMyl  to 
subsMHiuont  letters  of  the  Commlssionor  of  the  General  Land  Oflice  to  the  Register  and  Receiver— airf 
to  any  report  made  by  the  Register  and  Receiver  to  the  Commissioner  favorable  to  tho  rights  of  tho^o 
claiming  these  selections  under  the  Gonoral  Government. 

Although  tlio  action  of  tho  General  Land  Office  Is  generally  conclusive  upon  the  subjoct  of  the  grant  of 
public  lands,  up  to  the  issuing  of  the  ixitents  or  other  divestiture  of  title,  it  coolU  not  by  its  subae- 
quent  action  upon  a  fictitious  claim  defeat  rights  already  vested. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrar,  J. 
Goodrich  ^  De  France  and  H,  Short,  for  plaintiff.    Louis  Sdby,  for  defen- 
dant and  appellant. 

Merrick,  C.  J.  This  case  was  before  us  last  year  and  was  remanded  for  a 
new  trial  See  12  An.  177.  The  plaintiff,  it  is  seen,  claims  in  virtue  of  a  loor 
tion  by  the  State,  approved  by  the  Secretary  of  the  Interior,  of  the  land  in  ques- 
tion as  Internal  Improvement  land  and  a  patent  from  the  Governor  of  Louisiaaa. 
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The  defendant  claimed  under  a  patent  issued  by  the  President  of  the  United       Wkwdw 
States.    ITicrc  are  charges  of  fraud  made  by  the  plaintiff  against  the  defendant.         Cube. 
Judgment  was  a  second  time  rendered  in  favor  of  the  plaintiff  and  defendant 
again  appeals. 

As  this  case  may  go  to  the  Supreme  Court  of  the  United  States,  we  take  oc- 
casion to  correct  an  erroneous  impression  in  regard  to  the  powers  of  this  court 
over  the  facts  of  the  case.  Where  evidence  is  certified  by  the  Clerk,  or  a  state- 
ment of  facts  is  made  by  the  district  judge,  this  court  does  not  examine  the  same 
as  a  Court  of  Error,  but  passes  upon  the  truth  of  supposed  facta,  disregards  the 
testimony  of  witnesses  unworthy  of  belief,  reviews  and  weighs  the  evidence,  gives 
effi^ct  to  that  which  preponderates,  and,  in  fine,  pronounces  upon  the  testimony  in 
the  case  precisely  as  the  jury  or  the  district  judge  ought  to  have  done.  Jones  v. 
Ftriera,  13  An.  102. 

And  where  the  parties  desire  it  the  court  wiU,  in  a  proper  case,  find  the  facts  in 
SDch  a  manner  that  the  questions  of  law  can  be  fairly  raised  for  the  consideration 
of  the  Supreme  Court  of  the  United  States,  which,  on  a  writ  of  error,  has  not 
the  like  power  over  questions  of  fact 

On  an  examination  of  the  testimony  of  this  case  we  find  that  the  land  in  con- 
troversy was  selected  on  the  19th  day  of  July,  1858,  by  the  State  of  Louisiana, 
under  the  Act  of  Congress,  approved  September  4, 1841.  (5th  vol.  Statutes  at 
Large,  p.  455,  sec.  8.)  This  selection  was  finally  approved  by  the  Secretary  of 
the  Interior.  This  appears  by  an  official  conmmnication  from  the  Commissioner 
of  the  General  Land  Office  at  Washington  to  the  Governor  of  Louisiana,  under 
the  date  of  November  26, 1849.  In  this  communication,  showing  the  action  of 
the  land  office,  the  approval  of  the  selection  by  the  State  of  the  land  in  contro- 
versy appears,  to  have  been  unconditional,  although  another  list  accompanied  the 
same,  of  what  were  called  **  suspended  "  selections.  These  were,  where  the  selec- 
tions were  in  conflict  with  preemption  claims.  On  the  final  approval  of  the  se- 
lections by  the  Secretary  of  the  Interior,  we  think  the  title  of  the  United  States 
to  the  land  in  controversy  had  completely  passed  out  of  the  government  and 
vested  in  the  State  of  Louisiana,  unless  the  defendant  had  some  legal  claim  which 
prevented  the  acquisition  by  the  State.  And  this  question  is  now  to  be  consid- 
ered ;  for,  whatever  right  the  State  of  Louisiana  acquired,  was  conveyed  to  the 
plaintiff  as  the  assignee  of  James  Taylor  Wade,  the  20th  August,  1850,  by  a  for- 
mal patent. 

The  letters  of  the  Register  of  the  land  office  having  been  objected  to,  make  no 
proof  of  the  facts  recited  therein  any  more  than  did  the  testimony  of  the  Register 
of  the  State  Land  Office,  which  was  rejected.  At  most  these  letters  only  prove 
rem  ipsam.  Such  facts  must  be  established  by  certified  copies  and  other  legal 
evidence. 

Looking  then  to  the  legal  proof  in  this  record  (which,  indeed,  is  not  contra- 
dicted by^any  recital  of  the  Register,)  we  find  it  clearly  established  that  Elijafi 
Dempsey,  for  whose  estate  the  defendant  pretends  to  claim,  was  entitled,  at  one 
time,  to  a  preemption  of  the  tract  of  land  in  controversy,  but  that  he  sold  the 
same  m  February  or  March,  1837,  and  having  been  suffered  to  remain  on  the 
same  by  the  purchaser,  he  immediately  commenced  another  improvement  on  the 
east  side  of  Bayou  Ma^on,  but  died  before  he  moved  to  the  same ;  that  the  widow 
had  the  house  finished  upon  it  (the  new  improvement)  after  the  death  of  Elijah 
Lempscy ;  that  the  widow  married  one  James  Dempsey  and  moved  to  her  new 
house;  that  thei)lacc  in  controversy  was  cultivated  in  1838  by  C  D.  RicJiardson 
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Wioacra  Qg  the  lessee  of  N,  T,  Richardson^  the  pnrchafier  from  Eiijah  Denipsey ;  that 
Guiim.  Richardson  sold  to  Moore  if  Laughlan,  by  notarial  act  convcTmg  posscGsion.  In 
like  manner  Moore  sold  to  Laughlan  and  Laughlan  to  Foster,  and  that  Gnier  ac- 
quired possession  of  the  property  from  Foster  in  1844,  and  then  cultivated  it  him- 
self and  leased  it  as  owner.  That  no  inventory  was  ever  made  of  the  property 
as  belonging  to  the  succession  of  Elijaft  Dempsey,  deceased ;  tliat  Guier  was  not 
appointed  administrator  of  the  succession  of  Elijah  Dempscy  until  the  26th  day 
of  December,  1848,  and  that  hence  his  possession  and  acts  of  ownership  over  the 
tract  of  land  in  controversy  were  in  his  own  right.  It  is  thus  apparmt  that 
whatever  right  Elijah  Dempsey  may  have  had  in  1837  was  forfeited  by  ten  years 
abandonment  by  his  widow  tind  heirs ;  and  it  is  further  apparent,  as  we  think, 
that  the  application  for  letters  of  administration  by  Guier  was  for  the  purpose  of 
protecting  the  possession  which  he  had  acquired  in  1844,  and  of  defeating  the 
location  and  sale  by  the  State. 

Did  the  action  of  the  Register  and  Receiver  and  Commissioners  of  the  Land 
Office  at  Washington  give  validity  to  this  (in  the  eye  of  the  law)  fraudulent  claim 
^  on  the  part  of  Guier,  and  thus  defeat  the  location  by  the  State  ?  We  have  just 
seen  that  the  lands  were  located  by  the  State  on  the  19th  day  of  July,  1848,  and 
as  appears  from  the  official  communication  from  the  land  office  at  Washington  to 
the  Governor  of  the  State  of  Louisiana,  unqualifiedly  approved  by  that  depart- 
ment and  the  Secretary  of  the  Interior,  on  the  26th  day  of  November,  1849.  On 
the  4th  of  August,  1849,  more  than  a  year  after  the  lands  had  been  located,  the 
Register  notified  the  Commissioner  of  the  General  Land  Office  of  defendant's 
claim,  and  on  the  25th  of  January,  1850,  after  the  selections  of  land  had  been  ap- 
proved by  the  Secretary  of  the  Interior,  the  Register  again  called  the  attention 
of  the  Commissioner  to  the  subject,  stating  that  the  defendant,  as  administrator, 
had  renewed  his  application  to  enter  the  land.  In  reply,  the  Commissioner  says, 
notwithstanding  his  communication  to  the  Governor  that  the  selections  were  ap- 
proved on  the  20th  of  November,  1849,  by  the  Secretary  of  the  Interior, "  sub- 
ject to  the  usual  conditions  of  such  approvals,"  and  directs  the  Register,  in  \as 
view  of  the  facts  presented  by  him,  to  transmit  to  his  office  the  proof  in  support 
of  the  claim,  with  his  opinion  and  that  of  the  Receiver.  This  letter  is  dated 
February  27, 1850. 

On  the  28th  of  March,  1850,  the  Register  wrote,  that  he  considered  the  proof 
to  sustain  defendant's  claim  ample,  and  recommended  the  claim  be  allowed.  On 
the  13th  of  April,  1850,  following,  the  Commissioner  again  wrote  to  the  Register 
and  instructed  the  Register  and  Receiver  as  follows,  viz : 

"  In  the  absence  of  any  other  conflicting  interests,  this  office  would  have  no 
hesitation  in  confirming  your  opinion  as  to  the  validity  of  the  preemption  claim, 
taking  it  for  granted  that  the  possession  of  1837  had  been  continued  by  the  heirs, 
or  some  one  for  them  up  to  the  time  when  the  testimony  was  presented  and  the 
claim  sought  to  be  consummated,  but  as  the  land  has  been  selected  by  the  State 
and  that  selection  approved  by  the  Secretary  of  the  Department,  (subject,  how- 
ever, to  the  rights  of  others,)  it  is  deemed  necessary  that  testimony  should  be  ftn^ 
nished  going  to  show  that  continued  possession,  it  not  being  in  accordance  with 
the  spirit  and  intent  of  the  law  to  grant,  under  these  old  preemption  claims,  lands 
which  may  have  been  cultivated  and  possessed  as  prescribed  by  law,  but  which 
was  subsequently  abandoned  by  the  claimant,  or  those  rightfully  claiming  under 
him.  If  such  testimony  is  produced,  you  are  authorised  to  allow  the  entry  in  the 
name  of  the  heirs  of  Elijafi  Dempsey  of  said  N.  E.  quarter  of  Sec.  23." 
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"  Give  the  party  holding  under  the  State  notice,  when  the  additional  testimony       wigoks 
is  to  be  fornished,  and  let  him  be  heard  in  the  matter."  Guucr. 

Notice  appears  to  have  been  given,  and  the  parties  were  present  when  this  ad- 
ditional proof  was  taken.  On  the  30th  of  September,  1850,  the  Register  or  Re- 
ceiver report  to  the  Commissioner  of  the  General  Land  Office  favorably  to  the 
hcire  of  Elijah  DemjMey,  deceased,  and  on  the  18th  of  October  following  the  act- 
in«f  Commissioner  directed  the  entry  to  be  made  on  the  payment  of  the  requisite 
purchase  money.  The  patent  issued  on  the  1st  day  of  December,  1851,  to  the 
heirs  of  Elijah  Dempsey,  deceased. 

We  incline  to  think  that  the  official  communication  of  the  department  at  Wash- 
ington of  the  unconditional  selection  of  the  tract  of  land  in  controversy  to  the 
Governor  is  superior,  in  proof,  to  any  recital  contained  in  the  subsequent  letters 
of  the  Commissioner  to  the  Register  and  Receiver,  and  that  such  approval  vested 
the  title  to  the  land  in  the  State  of  Louisiana.  It  was  then  incumbent  on  the  dc^ 
frndanti  if  any  other  and  higher  evidence  existed  showing  that  the  approval  was 
only  conditional,  to  produce  it. 

Bat  whether  the  approval  were  absolute  or  subject  to  the  rights  of  others,  we 
are  of  the  opinion  that  the  State  of  Louisiana  had,  and  the  plaintiff  through  the 
State,  has  the  better  right,  and  that  whatever  title  the  defendant  may  have  ac- 
quired under  the  patent  issued  in  favor  of  the  heirs  of  Elijah  Dempsey  should  be 
held  to  inure  to  the  benefit  of  the  plaintiff,  and  that  the  judgment  of  the  lower 
court  ought  to  be  affirmed.  The  State  of  Louisiana,  whether  the  approval  of  the 
Secretary  of  the  Interior  were  absolute  or  conditional,  as  just  observed,  acquired 
a  vested  right,  which  could  not  be  defeated  except  by  a  real  right  on  the  part  of 
those  whom  the  defendant  pretends  to  represent.  The  proof  clearly  shows  that 
no  such  right  existed,  for  the  premises  had  been  abandoned  by  all  persons  having 
a  right  to  claim  the  benefit  of  the  pre-emption  claim  of  Elijah  Dempsey  more 
than  ten  years  before  the  selection  by  the  State  of  Louisiana,  and  although  the 
action  of  the  Land  Department  is  in  general  conclusive  upon  the  subject  of  the 
grant  of  the  public  lands  up  to  the  issuing  of  patent  or  other  divestiture  of  title, 
we  are  of  the  opinion  that  it  could  not  by  its  svhsequent  action  upon  a  fictitious 
claim  defeat  rights  already  vested,  and  that  it  is  inequitable  to  permit  the  defen- 
daot  to  hold  rights  so  acquired  by  his  wrongful  acts.  See  cases  of  Lytle  v.  State 
of  AriansaSy  9  Howard,  314  ;  Foley  v.  Harrison^  15  Howard,  432  ;  Barnard's 
heirs  V.  Ashley's  heirs  et  aJ.,  18  Howard,  43 ;  Hood  v.  Martin^  11  An.  553  ;  10 
An.  182  ;  13  Peters,  436. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the  question  of  legiti- 
macy raised  by  plaintiff's  counsel,  or  whether  the  defendant  made  his  application 
to  the  land  office  within  a  year  after  the  return  of  the  approved  township  map. 

Judgment  affirmed. 
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James  A.  Lusk  v.  Charles  B.   Church. 

In  the*  present  legislation  of  the  Rtato  an  action  by  a  rUivo  for  freedom  cannot  bo  maintained. 

ArPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Esfrleston,  J. 
Mott  S  Frasevj  for  plaintiff.     L.  M.  Day,  for  defendant  and  appellant. 

Buchanan,  J.  The  plaintiff  purchased  of  one  Dougherty,  in  June,  1846,  a 
slave  named  Dennis,  who  had  been  purchased  by  Dougherty  in  March,  184C, 
from  the  defendant.  In  the  sale  from  Dougherty  to  plaintiff,  passed  before  a 
Notary  Public  in  New  Orleans,  the  seller,  besides  his  own  warranty,  asssignod  to 
the  purchaser  all  his  rights  and  actions  of  warranty  against  the  defendant  The 
slave  ran  away  in  June  or  July,  1847  ;  and  plaintiff,  by  the  present  action,  instituted 
in  October,  1854,  seeks  to  recover  his  value  from  defendant ;  not  upon  the  war- 
ranty of  the  latter  against  redhibitory  vices,  but  upon  the  warranty  of  title ;  the 
plaintiff  alleging  in  his  petition  that,  at  the  time  of  the  sale  from  defendant  to 
Dougherty,  the  boy  Dennis  wos  free.  The  pstition  makes  no  mention  of  the  slave 
having  ran  away  from  service.  It  alleges  that  in  the  month  of  June  or  July,  184T, 
"  the  said  Dennis  asserted  that  he  was  free,  and  that  he  never  was  the  slave  of  the 
said  Church,  the  said  Dougherty,  or  of  petitioner,  and  that,  from  that  time,  his 
services  were  entirely  lost  to  petitioner."  The  fact  of  running  away  is  shown  by 
the  evidence  offered  by  plaintiff  on  the  trial  of  the  cause. 

There  is  no  allegation  that  defendant,  when  he  sold  Dennis  as  a  slave,  was  a^i- 
zant  of  his  pretended  freedom.  No  fraudulent  practice  is  charged  upon  the  de- 
fendant. This  is  purely  and  simply  an  action  of  warranty  of  title.  The  pkintiff 
says  to  defendant  "  You  have  sold  mc  a  free  man  for  a  slave.  The  price  which  I 
paid  you  was  therefore  paid  without  a  consideration,  and  you  are  bound  to  restore 
it  to  me." 

A  peculiar  feature  in  this  case  is,  that  Dennis  himself  has  never  claimed  his 
freedom  in  any  legal  proceeding.  It  would  seem  from  the  allegations  of  the  peti- 
tion, that  upon  the  negroes  simple  assertion  of  his  freedom  made  some  years  hcforp 
the  institution  of  this  suit,  the  plaintiff  had  voluntarily  relinquished  all  claims  to 
his  services. 

But  the  facts,  as  disclosed  by  the  evidence,  are,  that  plaintiff  who  resides  in  New 
Orleans,  having  hired  Dennis  as  a  cabin  waiter  to  a  captain  of  a  steamboat  tradinof 
between  New  Orleans  and  St.  Louis,  the  boy  served  faithfully  in  that  capacity 
during  the  running  season  in  the  winter  and  spring  of  1846-47  ;  that  upon  the 
boat  being  laid  up  for  the  summer  at  St.  Louis,  the  boy  Dennis  absconded  at  that 
place,  and  escaped  into  the  adjoining  State  of  Illinois ;  since  which  time  there  is 
no  account  of  him,  and  his  services  have  been  lost  to  plaintiff.  A  suit  was  brought 
by  the  present  plaintiff  against  Captain  Swon,  his  lessee,  in  October,  1848,  for  the 
value  of  the  boy  Dennis,  on  the  ground  that  he  had  been  lost  to  plaintiff  through 
the  lessee's  fault.  The  lessee  defended  this  suit  upon  the  ground  that  be  was  not 
liable,  under  his  contract  with  plaintiff,  for  the  boy's  running  away ;  and  on  the 
further  plea,  that  the  boy  was  not  the  property  of  plaintiff,  but  was  free. 

Judgment  was  rendered  in  that  suit  in  favor  of  the  defendant,  Suvn,  against 
the  present  plaintiff,  and  in  favor  of  the  plaintiff  against  the  present  defendant, 
Aihora  he  had  called  in  warranty.    The  present  plaintiff  did  not  appeal  from  tht5 
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judgment ;  bat  the  present  defendant  did  appeal ;  and  the  judgment  as  against  i'*™ 

kim  was  reversed  by  this  court,  upon  an  exception  filed  by  him  to  the  call  in  war-  Gduboh 
nuitr,  that  the  plaintiff  had  never  been  evicted  by  the  judgment  of  any  court,  and 
that  no  suit  had  been  brought,  either  by  the  n^ro  himself  to  recover  his  freedom, 
or  by  any  one  else  to  evict  him,  and  that  plaintiff  had  no  right  to  call  him  in 
warranty.  See  the  case  of  Lusk  v.  Stoon,  reported  in  9th  An.,  367.  In  the  reasons 
for  judgment,  this  court  said  :  "*  The  Article  2495  C.  0.  authorizes  a  plaintiff  to 
Dotify  his  vendor,  when  he  is  obliged  to  commence  judicial  proceedings  against  one 
disturbing  him  in  his  possession,  of  the  action  which  he  is  oonunencing.  But  in 
an  action  like  this,  to  which  neither  the  negro  himself  is  a  party,  nor  any  one  else 
asBerting  a  title  adverse  to  the  plaintiff,  the  Article  2495  of  the  Code  is  not  appli- 
cable, and  there  is  no  rule  of  practice  which  would  authorize  the  plaintiff  to 
proceed  against  his  warrantor,  except  by  a  direct  action  in  which  he  assumes  the 
burthen  of  proving  that  the  negro  was  free  when  he  purchased  him,  as  a  ground 
for  annuUmg  the  sale  and  recovering  back  the  price." 

Upon  the  hint  contained  in  the  passage  above-quoted,  the  plaintiff  has  acted  in 
iostitttting  the  present  suit.  He  distmctly  undertakes  to  prove  that  Dennis  was 
free  wheiUie  was  sold  by  defendant  as  a  slave.  The  action,  in  other  words,  is  an 
action  for  freedom  of  a  slave,  instituted  not  by  the  slave  himself,  but  by  a  party 
who  holds  a  title  to  him  as  purchaser,  against  the  party  from  whom  he  purchased. 
We  are  much  inclined  to  doubt  the  right  of  plaintiff  to  institute  such  an  action, 
unaccompanied  with  any  charge  of  fraud  against  his  vendor.  But  as  the  opinion 
of  this  court  above^^uoted,  is  not  guarded  by  any  qualification,  we  shall  abstain, 
pro  hdc  vice,  from  deciding  upon  the  right  of  a  party  to  stand  in  judgment  in  this* 
form,  although  the  argument  is  pressed  upon  us  by  the  counsel  of  defendiant. 

It  is  not  necessary  that  we  should  pass  upon  that  point :  for  an  examination  of 
the  record  shows  us  that  the  state  of  facts  ^chibited  by  plaintiff,  in  the  depositions 
of  witnesses  examined  under  oonunission,  is  identical  with  that  of  the  case  of 
Louisa  Marshall  v.  Watrigant,  lately  decided  by  U9,  and  upon  whidi  we  held  that, 
io  the  piesent  legislation  of  the  State,  an  action  could  not  be  maintained  for  free* 
d(Mn.  The  case  referred  to  was  a  suit  by  the  shive  herself  for  her  freedom.  And 
it  will  not  be  doubted  that  the  pluntiff  in  the  case  at  bar,  is  not  in  a  more  favored 
situation  than  the  slave  himself  would  be,  were  he  before  us  as  plaintiff. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  and  judgment  is 
reoderod  in  fovor  of  defendant,  as  in  case  of  nonsuit,  with  costs  in  both  courts. 

Sfoffobd,  J.,  took  no  part  in  this  case. 


Mtra  Jane  Knox  t?.  Payne  &  Harrison. 

AnuTo  promise  to  sell  when  certain  conditions  are  complied  with,  does  not  confer  a  title ^  but  onljr 
cre^cB  an  obUgatlon  which  may  bo  enforced  by  an  action  to  compel  a  specific  performance,  or  for 
the  recovery  of  damages. 

APPEAL  'from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
/.  A,  Rozier  and  C.  B.  Penrose,  for  plaintiff.    /.  M.  ChiUm,  H.  D,  Ogden 
and  Benjamin,  Bradford  Ijf  Finney,  for  defendants  and  appellants. 
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Kkox  Buchanan,  J.    The  plainliff  claims  of  defeDdaats  thirty-two  fiJaves,  by  two 

Patkk.         distinct  titles. 

let.  By  purchase  from  Maunsel  White,  in  1843. 

2d.  By  testamentary  devise  from  her  brother,  Alexander  G,  Prince^  in  1829. 

The  claim  ander  the  will  of  the  plaintifTs  brother,  can  scarody  be  reoondled 
with  the  daim  set  np  by  her  prerions  pleadings,  mider  the  Marshall's  sale  to 
WhiUf  and  White's  agreement  to  transfer  to  plaintiff  his  rights  onder  that  sale. 
For  the  Marshall's  sale  was  made  in  execution  of  a  judgment  against  pbimtiff's 
husband,  Andrew  Knox,  and  the  sLaves  were  levied  upon  as  the  property  of  the 
defendant  in  that  judgment ;  as  such,  they  were  abjudicated  to  White  ;  and  White's 
title  being  derived  exclusively  from  Andrew  Knox,  it  would  seem  that  plaintiff  csq 
scarcely  be  allowed  to  dispute  the  title  of  White,  under  which  she  chums.  We  may 
dismiss,  however,  from  consideration,  the  pkintiff 's  alleged  title  by  inheritance ; 
for  we  are  satLsfied  that  as  the  law  of  Mississippi  stood  previous  to  1839,  the  own- 
ership of  the  slaves  devised  by  Alexander  G.  Prince  to  the  plidntiff  vested  in  An- 
drew Knox,  plaintiff's  husband. 

We  have,  then,  only  to  examine  pkintiff 's  claim  under  the  Marshall's  sale  to 
White,  and  White's  subsequent  agreement  to  transfer  to  plaintiff  the  property  pur- 
chased. The  latter  instrument  is  not  a  sale,  but  merely  a  promise  to  sell  when 
certain  conditions  shall  be  complied  with.  It  did  not  make  plaintiff  the  owner  of 
the  property.  It  gave  her  only  the  right  of  becoming  so  at  a  future  time.  It 
created  in  her  favor  a  contingent  obligation  binding  on  White,  which  if  he  refosed 
voluntarily  to  fulfil,  the  contingency  happening,  he  could  be  judicially  ooostiainDd 
to  a  specific  performance  or  be  subjected  to  an  action  of  damages.  Peck  v.  Be- 
miss,  10  An.  160. 

But,  as  the  matter  stands,  White  has  never  made  a  conveyance  to  plamtiffof 
his  rights  under  the  Marshall's  sale.  Whether  he  was  obliged  to  do  so  or  not  by 
the  fulfihnent  of  the  suspensive  condition  on  the  part  of  phuntiff,  does  not  concem 
us  to  enquire :  as  White  is  not  a  party  to  this  suit  Mr.  White,  it  appears,  sufoed 
Andrew  Knox  to  treat  these  slaves  as  his  own — to  mortgage  them  for  his  debts— 
and  finally,  after  many  years,  to  surrender  them  to  his  creditors  under  the  kws  of 
Louisiana,  in  the  parish  where  both  WJiite  and  Knox  ( and  consequently  Mrs. 
Knox, )  had  their  domicil.  The^  were  regularly  sold  by  Knox's  syndic,  under  ao 
order  of  court,  in  this  insolvent  proceeding ;  purchased  by  the  defendants ;  and  the 
proceeds  of  the  sale  distributed  among  Andrew  Knox's  creditors;  all  this  has  been 
done  in  the  presence  of  plaintiff,  and  without  any  opposition  on  her  part  It 
would  be  the  height  of  injustice  to  compel  the  defendants,  after  paying  their  money 
for  this  property,  to  turn  it  over  to  the  plaintiff,  as  the  holder  of  an  inchoate  titles 
which  has  never  been  registered  in  Washington  County,  Mississippi,  where  the 
plaintiff  and  her  husband  originally  resided,  nor  until  after  the  institution  of  this 
suit,  in  the  parish  of  Plaquimines,  where  the  plaintiff  resided  for  ten  years  previous 
to  her  husband's  failure.  By  the  plamtiff 's  own  showing,  the  legal  title  of  these 
slaves  was  in  Maunsel  White,  and  not  in  herself,  when  the  defendants  acquired 
them  at  syndic's  sale.  Maunsel  White,  or  his  assignee,  Zunts,  was  a  party  to  the 
insolvent  proceedings  of  Andrew  Knox,  and  had  a  distributive  share  in  the  pro- 
ceeds of  these  slaves.  He  is  therefore  concluded  from  contesting  defendant's  title 
if  he  had  evinced  any  disposition  to  do  so ;  which  he  has  not.  There  is  no  privi- 
ty of  contract  between  plaintiff  and  defendants ;  nor  any  notice,  actual  or  constnic- 
tive,  of  plaintiffs  pretensions  brought  home  to  them. 

If  she  have  any  rights  she  can  only  execute  them  against  the  party  with  whom 
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she  contracted,  in  the  form  of  a  daim  for  indemnity  for  any  loss  tiiat  she  may  have         Kxox 
sofTercd  in  the  premises.  Payhi. 

Jadgment  reversed ;  and  judgment  for  defendants,  with  costs  in  both  conrts. 


Eveline  B.  Castillo  v.  Anna  P.  Elliott,  Executrix. 

A  Bm]  acoomit  of  adminlstraSkm  of  the  estate  of  W.  SI.  J.  Ky  docoRsod,  administrator  of  IT.  L.  C, 
deooaaedjwas  rendered  by  the  dofendant.  The  widow  C.,on  bohair  of  herself  and  of  a  minor 
daughter,  specially  opposed  certain  Items,  and  prayed  that  the  administrator  might  be  charged  with 
tbc  \'alac  of  a  gin  house,  etc.,  belonging  to  H.  L.  C.'s  estate,  which  were  consumed  by  fire  daring 
W.  SLJ.K^M  administration.  Three  of  the  heirs  of  H.  L.  C,  one  of  whom  was  thc^plahitiff  herein , 
filed  general  opposition,  but  did  not  seek  to  charge  the  administrator  with  the  value  of  the  gin  house. 
A  judgment  was  rendered  on  plaintiflT' s  opposition  against  the  administrator  for  $2,679  08.  That 
Judgment  was  not  appealed  firom  and  is  not  now  appealable. 

The  plaiutiir  brought  the  present  action  agahist  defendant,  as  administratrix  of  said  W.  SL  J.  B.,\o 
recover  damages  sustahiod,  as  one  of  the  heirs  of  H.  L,  C. ,  by  the  burning  of  the  gin  house  above 
mentioned.    The  defendant  plead  the  afor(»aid  Judgment  in  bar  of  this  action. 

Ibid :  that  the  plea  was  well  taken.  That  Judgment  liquidated  the  account  between  the  deoeoscd  ad 
minjstrator  and  the  heirs,  and  particularly  the  balance  due  by  the  former  to  this  plaintiflT. 

APPEAL  from  the  District  Oonrt  of  the  parish  of  Concordia,  Ratliff,  J. 
/.  N,  Brickdlf  for  plaintiff  and  lyppellant.  H.  B,  Shaw,  for  defendant 
Buchanan,  J.  A  final  account  of  administration  of  the  late  William  St.  John 
EUiatt,  administrator  of  Henry  L.  Conner's  estate,  was  rendered  by  said  Elliott's 
widow,  defendant  herein.  This  accoant  was  rendered,  after  Mr.  Elliott's  death, 
to  the  court  which  had  appointed  him  administrator,  and  mnst  have  been  notified 
to  the  widow  and  heirs  of  Conner^  for  they  all  filed  oppositions  to  the  accoant. 
The  widow  Conner,  on  behalf  of  herself  and  a  minor  daughter,  specially  opposed 
certain  items  of  the  account,  and  prayed  that  the  administrator  might  be  charged 
with  the  vahie  of  a  gin  house  and  of  a  large  quantity  of  cotton  belonging  to 
Conner^s  estate,  which  were  consumed  by  fire  during  Elliott's  administration,  and 
which,  at  the  time  of  being  so  destroyed,  were  not  insured.  Three  of  the  heirs 
of  Conner,  one  of  whom  was  Mrs.  Castillo,  plamtiff  herein,  filed  general  opposi- 
tions to  the  stud  final  account  of  administration,  requiring  strict  proof  of  the  sev- 
eral items  of  said  account,  but  did  not  seek  to  charge  the  adminMrator,  as  their 
mother  had  done,  with  the  value  of  the  gin  house  and  cotton  burnt  The  parties 
went  to  trial  upon  these  issues,  and  a  judgment  was  I'enderod  on  the  20th  Decem- 
ber, 1855,  which  fixed  the  balance  of  account  due  at  that  date  to  the  present 
plaintiff,  as  one  of  the  heirs  of  Henry  L.  Conner,  by  the  administrator  (or  rather 
by  the  estate  of  the  administrator,)  at  two  thousand  six  hundred  and  seventy-nino 
dollars  and  eight  cents.  That  jadgment  was  not  appealed  firom,  and  is  not  now 
appealable.  But  the  plaintiff  has  brought  the  present  action,  by  petition  filed 
the  2d  October,  1856,  against  tho  defendant,  as  representative  of  WUliam  St, 
John  Elliott,  for  the  sum  of  three  thousand  five  hundred  dollars  for  damages  sas- 
tained  by  plaintiff  as  one  of  the  heirs  of  Conner's  estate,  by  the  burning  of  the 
gin  house  and  cotton  above  mentioned.  The  defendant  plead,  in  bar  of  this  ac- 
tion, the  jadgment  of  the  25th  December,  1855,  upon  the  final  account  of  Elliott's 
administration,  rendered  by  hts  widow.  And  we  think  the  plea  well  taken. 
That  jadgment  liquidated  the  account  between  the  deceased  administrator  and 
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the  heirs,  and  particularly  the  balance  dne  by  the  former  to  this  plaintiSl  The 
claim  which  forms  the  object  of  the  present  suit,  has  not  arisen  since  that  judg- 
ment ;  and  plaintiff  does  not  allege  that  it  was  unknown  to  her  when  she  filed  her 
opposition  to  the  account.  Nor  could  she  do  so.  For  this  very  claim  was  the 
subject  of  an  opposition  which  had  been  previously  filed  by  her  mother  and  co- 
heir ;  although  it  formed  no  part  of  her  own  opposition. 
Judgment  aflSrmod,  with  costs. 
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Succession  op  Lkvinu  Hickman. 

The  docroo  ot  homologatloa  of  the  procoodings  of  a  fiunily  mooting  auUiorinlng  the  tutor  of  a  minor  to 
borrow  money,  ig  a  sufficient  protection  to  the  londer  of  the  money,  who  is  not  bound  to  se«  to  the 
Judicious  application  of  the  money. 
A  clause  in  the  nature  of  an  antichresis  in  an  act  of  mortgage,  does  not  vitiate  the  instniment 
Where  the  uso  of  slaves  was  given  in  lieu  of  interest  for  money  loaned,  and  there  was  a  grest  dispro- 
portion between  the  value  of  the  sorvicos  of  the  slaves  and  the  rate  of  conventional  interest— /Md  . 
That  it  will  be  presumed  that  tbe  contract  was  intended  to  secure  usurious  interest. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Ratliff,  J. 
Bowman  ^  Ddee,  for  appellants.    Mvae  &  Hardee,  for  appeUee. 

Merrick,  0.  J.  This  case  was  before  ys  last  year.  See  12  An.  The  present 
appeal  is  from  the  judgment  upon  an  opposition  to  the  final  account  of  the  ad- 
ministrator. 

We  will  consider  the  items  objected  to  by  opponents  in  the  order  in  which  they 
have  presented  the  same  in  the  brief. 

I.  The  first  item  opposed  is  that  allowed  the  attorneys  for  defendmg  the  former 
suit  and  filing  the  present  account.  It  is  clear  that  the  services  of  counsel  in  the 
former  suit  were  for  the  individual  advantage  of  the  administrator,  and  as  he  wiu 
condemned  to  pay  the  costs,  there  is  no  pretence  for  charging  coonsel  fees  to  jbe 
opposite  party.  Probably  the  administrator  should  be  allowed  for  attorney's  l&s, 
for  filing  the  present  account,  to  the  amount,  say,  of  fifty  dollars. 

U.  The  next  item  objected  to  was  a  mortgage  note  of  $500  paid  by  the  adminis- 
trator to  Mrs.  Mary  Sturgis,  The  note  was  given  by  the  former  tutor  of  the 
minors,  under  the  advice  of  a  family  meeting  duly  homologated,  to  raise  money  to 
pay  debts.  The  decree  of  homologation  was  a  sufficient  protection  to  the  l^ider 
of  the  money,  and  she  was  not  bound  to  look  beyond  the  decree  in  order  to  ascer- 
tain whether  any  debts  of  the  succession  were  laid  before  the  family  meeting  or 
not,  neither  was  she  bound  for  the  judicious  application  of  the  money  to  the  pay- 
ment of  the  debts  by  the  tutor  after  she  had  placed  the  money  in  his  hands.  See 
Rhjodes  v.  Union  Bank,  7  Bob.  63,  and  authorities  there  cited. 

The  Judge  authorized  the  former  tutor  to  borrow  money  upon  a  mortgage  of 
the  slaves.  The  act  in  favor  of  Mrs,  Sturgis,  by  which  the  money  was  borrowed, 
was  in  the  usual  form  of  a  mortgage,  and  so  &r  in  conformity  with  the  order,  hat 
it  also  contained  a  stipulation  that  the  mortgagee  should  have  the  use  of  the  n^ 
groes  in  lieu  of  interest.  We  are  of  the  opinion  that  the  clause  in  the  nature  of 
an  antichresis  did  not  vitiate  the  instrument  as  a  mortgage.    C.  C.  3148. 

The  question  of  usury  in  reference  to  the  administrator  who  paid  the  note  in 
full,  without  obtaining  a  deduction  of  the  large  excess  in  the  value  of  the  services 
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of  the  slaves  over  the  interest,  depends  upon  the  fact,  whether  the  difference  is  so     ^^^^^^^ 

considerable  that  it  must  be  presumed  that  the  contract  was  intended  to  secure 

usQfioQS  interest  upon  the  money  loaned ;  for  the  administrator  of  the  succession 

of  Mrs,  Lavinia  Hickman  (although  acting  in  good  faith)  by  taking  up  the  debts 

made  by  a  former  tutor  to  her  minor  children,  without  any  order  of  the  Judge  or 

tabkan  of  distribution,  cannot  acquire  any  greater  rights  than  the  creditor  held. 

The  services  of  the  negroes  were  at  that  time  worth  at  least  8120  a  year,  and  the 

interest  was  but  forty  dollars ;  the  difference  is  so  considerable  that  the  contract 

must,  under  the  authority  of  GallotDay  v.  Legare,  4  N.  S.  169,  and  Baker  v.  Gar- 

lickj  9  Rob.  127,  and  in  the  abseiice  of  explanatory  testimony,  be  held  to  be  usu- 

rions,  and  the  interest  forfeited.    Deducting  the  account  for  clothing  and  medical 

bill  from  the  value  of  the  services  of  the  two  negroes,  it  leaves  896  25,  which 

must  be  credited  on  the  note.    Item  Number  10  must,  therefore,  be  reduced  to 

$403  75. 

m.  The  next  item  objected  to  is  for  $325  money  alleged  to  have  been  loaned 
the  deceased  by  the  administrator.  The  testimony  is  insufficient  to  show  that  this 
8Qm  enured  to  the  benefit  of  the  separate  estate  of  deceased.  Moreov^,  the  tes- 
timony was  incomplete,  inasmuch  as  the  act  of  sale  was  neither  produced  nor  ac- 
ooanted  for.  But  we  do  not  think  that  the  administrator  ought  to  have  a  final 
judgment  against  him  on  this  item,  as  he  may  hereafter  be  able  to  establish  tho 
same. 

W,  In  regard  to  the  costs,  it  is  clear,  that  the  former  decree  condenmed  G,  PT. 
Flannigan,  individually,  to  pay  the  costs  in  that  case.    The  decree  was  affirmed  by 
this  court,  and  those  items  of  costs  could  not  be  carried  to  the  credit  of  the  admini»-  • 
trator  in  the  present  account. 

As  the  opposition  in  this  case  is  made  for  the  purpose  of  charging  &e  adminis- 
trator with  the  hire  of  negroes  not  allowed  in  his  account,  and  to  reduce  his  indi- 
vidual claims  against  the  succession,  in  both  of  which  particulars  tho  opposition 
was  sostained,  he  must  be  charged  with  the  costs  of  the  opposition. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  so  amended  as  to  reduce  item  No.  8  to  the  sum  of  850,  and 
item  No.  10  to  the  sum  of  8403  75 ;  and  to  reject  item  No.  15  for  8335,  the  ad- 
ministrator being  authorized  to  daim  a  credit  for  the  same  if  he  be  entitled  thereto 
in  any  subsequent  account ;  and  that  said  decree  be  further  aoiended  so  as  to 
charge  the  administrator  with  the  costs  of  the  opposition,  and  that  said  jndgmcot 
80  amended  be  affirmed,  the  said  George  W,  Flannigan,  paying  the  costs  of  the 
appeal. 
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PRESENT : 

Hon.  E.  T.  Merrick,  Chief  Justice, 

Hon.  A.  M.  Buchanan,    ^ 

Hon.  H.  M.  Spofford,     >    AModeUe  Justices, 

Hon.  J.  L.  Cole.  S 


Succession  of  J.  P.  H.  Parooud. 

The  tax  of  ten  percent,  reqnirod  bj  the  Act  of  Marcb,  1855,  sec.  7,  to  bo  paid  by  every  heir,  legatee  or 
donee,  domiciliated  in  a  foreign  country,  upon  all  sams  of  money,  or  oa  the  valne  of  all  property  which 
be  may  have  received  from  the  succcsson  of  any  person  deceased,  in  this  State,  is  not  a  debt  due  by 
the  saco»8ion,  but  is  simply  a  debt  duo  by  the  heir  who  hapiwns  to  reside  in  a  foreign  country. 

Foreign  beirs  bave  also  a  right  to  accept  a  succession  purely  and  simply,  and  to  take  possession  of  the 
property  wttbiMit  Intorferonoe  by  the  State,  unless  there  is  an  averment  that  they  Intend  to  remove 
the  property  to  defraud  the  State. 

A  salt  to  recover  this  tax  should  be  brought  directly  against  the  heirs  who,  under  the  statute,  owe  it  to 
the  Slate. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ouachita,  Richardstm,  J. 
F.  P.  StubbSy  for  appellant    McOuire  A  Ray,  for  appellee. 

Spoffobd,  J.  The  District  Attorney  of  the  12th  Ja^cial  District  applied  to  the 
District  Court  for  the  parish  of  Ouachita  for  an  order  to  the  Recorders  of  the  par- 
ishes of  Ouachita,  Carroll  and  Morehonse,  and  to  a  Notary  Public  in  the  parish  of 
Orleans,  to  make  inyentories  and  appraisements  of  all  the  property,  etc.,  belonging 
to  the  Succession  of  Jean  FraTigois  Hypolite  Pargoud,  deceased,  late  a  resident  of 
the  parish  of  Ouachita,  and  also  for  an  order  appointing  Robert  W,  Jamison  ad- 
ministrator of  the  succession  of  said  Pargoud. 

In  a  supplemental  petition,  the  District  Attorney  prayed,  in  addition  to  the 
forgoing  demands,  that  the  State  of  Louisiana  be  recognized  as  a  creditor  of 
faid  succession  to  the  amount  of  ten  per  cent,  upon  the  interest  of  Madame  Marie 
H,  Pargoud,  Nicholas  Hypolite  Pargoud  and  Marie  Leontine  Steenacher,  wife  of 
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suocnnoiior    Frederick  Steenacher ;  and  farther,  that,  in  case  an  administration  should  be 
Pabgouo. 

deemed  unnecessary,  the  heirs  of  the  deceased  to  be  required  to  give  bond  and 

security  upon  ascertaining  the  amount  due  to  the  State  by  fair  inventories,  to  pay 

whatever  claim  the  State  of  Louisiana  may  have  against  ike  succession  of  the  said 

Jean  F.  H.  Pargofud,  deceased,  and  for  general  relief. 

The  application  was  opposed  by  Jean  Francois  Pargoud,  a  resident  of  the 
parish  of  Ouachita,  who  alleged  that  he  was  one  of  the  heirs  of  said  succession  and 
agent  and  attorney-in-fact  of  all  the  other  heirs,  and  that  they  had  accepted  the 
succession  purely  and  simply,  and  no  inventory  or  administration  was  necessary. 

The  court  below,  after  •  a  hearing,  dismissed  the  application,  and  the  District 
Attorney  has  appealed. 

It  appears  to  us  that  the  District  Attorney  has  misconceived  his  remedy,  if  be 
is  proceeding  under  the  Act  of  March  15th,  1855,  section  7.  That  section  dedares 
*'  that  each  and  every  person,  not  being  domiciliated  in  this  State  and  not  being  a 
citizen  of  any  State  or  territory  in  the  Union,  who  shall  be  entitled,  whetber  as 
heir,  legatee  or  donee,  to  the  whole  or  any  part  of  the  succession  of  a  person  de- 
ceased, whether  such  person  shall  have  died  in  this  State  or  elsewhere,  shall  fag 
a  tax  of  ten  per  cent  on  all  sums,  or  on  the  value  of  all  property  which  he  may 
have  actually  received  from  said  succession,  or  so  much  thereof  as  is  situated  in 
this  State,  after  deducting  all  debts  due  by  said  succession,  when  the  inheritance, 
donation  or  legacy  consists  of  specific  property  and  the  same  has  not  been  sold, 
the  appraisement  thereof  in  the  inventory  shall  be  considered  as  the  value  thereof. 
Every  executor,  curator,  tutor  or  administrator  having  the  chai^  or  admioistra- 
tion  of  succession  property  belonging  in  whole  or  in  part  to  a  person  residing  oat 
of  this  State,  and  being  a  citizen  of  any  other  State  or  territory,  shall  be  bound  to 
retain  in  his  hands  the  amount  of  the  tax  imposed  and  to  pay  over  the  same  to  the 
State  Treasurer  or  to  the  officer  appointed- by  him;  in  de&ult  whereof,  every  snch 
executor,  curator,  tutor  or  administrator  and  his  sureties  shall  be  liable  for  the 
amount  thereof" 

It  will  be  seen  by  this  statute  that  the  tax  is  not  a  debt  of  the  succession ;  it  is 
simply  a  debt  of  the  heir  who  happens  to  be  domiciliated  in  a  foreign  country. 
The  State  cannot  be  called  a  creditor  of  Pargoud's  succession,  it  can  only  be  a 
creditor  of  some  of  Pargoud's  heirs. 

But  it  is  admitted  that  the  heirs  are  in  possession  of  the  estate  through  their 
attorney-in-fact,  Jean  Francis  Pargoud,  himself  an  heir,  and  a  resident  of  Loois- 
iana.  The  State  then  has  no  interest  and  no  right  to  provoke  an  administration 
of  the  succession ;  for  the  succession  owes  nothing  to  the  State :  and  the  heirs, 
even  if  they  do  owe  the  State,  have  a  right  to  accept  the  succession  purely  and 
simply  and  to  take  possession  of  the  property  without  interference  by  the  State, 
at  least,  unless  there  is  an^averment  that  they  intend  to  remove  the  property  to 
defraud  the  State. 

When  an  executor,  curator,  tutor  or  administrator  is  appointed  to  "  administer 
a  succession,  and  there  are  heirs  residing  out  of  this  State,  and  being  citizens  ^ 
any  other  State  or  territory,  (to  use  the  literal  terms  of  the  statute,  as  shown  by 
an  exemplification  from  the  rolls,)  then  such  executor,  etc,  shall  be  bound  to  re- 
tain in  his  hands  the  amount  of  the  tax  imposed,  to  be  paid  to  the  State  Treas- 
urer. 

The  suit  should  have  been  brought  directly  against  the  heirs  (if  any  such  there 
be)  who,  under  the  statute,  owe  the  tax  ;  all  the  heurs  are  in  possession  through 
an  agent  resident  here. 


PABOOrD. 
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The  present  application  for  inventories  and  the  appointment  of  an  administrator 
was  property  dismissed. 

Hie  graye  questions  respecting  the  interpretation  and  binding  force  of  the  treaty 
or  oonsolar  convention  between  the  United  States  and  France,  concluded  on  the 
23d  February,  1853,  and  its  application  to  the  heirs  of  Pargoudj  it  would  be  pre- 
matarc  to  decide  under  such  a  form  of  proceeding  as  this  record  presents . 

Judgment  affirmed. 


Alexander  Martin  ct  al.  v.  Richard  Boler. 

Where  a  groenl  allegation  Is  made  In  a  petition  for  letters  of  administration  to  the  eOi^tjthat  there  Is 
ooi»iilerabio  property  belonfcing  to  the  estate — Udd :  that  such  an  allegation  caonot  e^top  the  party 
making  it,  fhrther  than  it  is  shown  to  embrace  certain  spoclflc  proiierty  to  which  it  was  designed  to 
apply. 

An  allegation  of  such  a  general  character  cannot  bind  the  widow,  the  heir  or  tho  creditor,  to  an  admission 
of  title  to  whate\'er  should  afterwards  be  embraced  In  the  inventory. 

An  administratur  may  show  that  ho  signed  an  inventory  under  an  error  of  Cetct. 

An  administrator  does  not  bind  himself  personally,  and  ought  not  to  bo  concluded  by  allegations  which 
he  may  deem  it  to  the  interest  of  the  estate  to  make,  in  a  snit  brought  by  him  in  his  capacity  as  ad- 
mtnistnUor. 

Where  a  husband  and  wife  remove  with  slaves  to  Uiis  State,  from  a  State  whore  tho  common  law  pre- 
vails, it  is  the  presumption  of  our  law  that  tho  husband  is  the  owner  of  tho  slaves. 

APPEAL  from  the  District  Court  of  the  Parish  of  Franklin,  Mayo,  J. 
C.  H.  Morrison  and  Harper  d  Grice,  for  plaintiff.    Baker  A  Harris,  for 
dcfeudant  and  appellant. 

Mkrrick,  C.  J.  The  plaintiflb  sue  as  the  heirs  of  Margaret  Hopper,  the  de- 
ceased wife  of  Richard  Martin,  to  recover  certain  slaves  which  they  allege 
belonged  to  the  deceased  in  virtue  of  a  deed  of  gift  executed  in  the  State  of  Mis- 
siseuppL 

Plaintiflb  fail  to  produce  any  title  to  the  property  in  their  ancestor,  and  rely 
eutirely  upon  certain  alleged  judicial  admissions  of  the  defendant. 

The  defendant  avers  that  he  acquired  the  slaves  in  controversy  by  virtue  of  a 
Sheriff  sale,  under  an  execution  issued  against  Richard  Martin  and  P.  Tiffie,  ad- 
ministrator of  CaJktt  Tiffie,  deceased.  The  testimony  in  the  record,  independent 
of  the  judicial  admission,  is  sufficient  to  establish  title  to  the  slaves  in  Richard 
Martin,  prior  to  his  sale  to  Caliett  Tiffie  and  the  judicial  sale  to  the  defendant  on 
the  5th  day  of  February,  1848.  It  does  not  appear  that  the  slaves  in  controversy 
were  ever  in  the  possession  of  the  defendant,  prior  to  his  purchase  at  the  Sheriff's 
sale,  and,  consequently,  could  not  have  been  in  his  hands,  as  administrator,  prior 
to  his  purchase. 

The  judicial  admissions  relied  upon  are, 

Ist  An  application  for  letters  of  administration  of  the  estate  of  Margaret 
Hopper,  and  accepting  the  appointment  and  signing  the  inventory  in  which  the 
iM^proGB  were  described  and  appraised. 

2d.  A  petition  in  his  capacity  of  administrator  and  a  sequestration  bond  in  the 
due  of  Richard  Boler,  administrator,  v.  Richard  Martin  et  cU, 

I.  The  recital  in  the  petition  for  letters  of  administration  relied  on  as  a  judicial 
47 
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MAvini  confesBion,  is  the  following,  viz :  "  Wherefore,  inasmnch  as  there  is  considerable 
BoLER.  property  consisting  of  negroes  and  stock  belonging  to  said  estate,  also  debts  doe 
by  her  as  partner  in  community  with  her  said  husband,  your  petitioner  pr&Ts," 
etc.  It  »  evident  that  a  general  allegation  of  this  kind  cannot  estop  the  party 
making  it,  further  than  it  is  clearly  shown  to  embrace  certain  specific  properly  to 
which  it  was  designed  to  apply.  Petitions  for  letters  of  administration  are  usually 
in  a  similar  form  to  this ;  yet  this,  we  believe,  is  the  first  time  that  it  has  bem 
contended  that  a  general  allegation  bound  the  widow,  the  heir  or  the  creditor  to 
an  admission  of  title  to  whatever  should  afterwards  be  embraced  in  the  inventory. 

But  it  also  appears  that  the  defendant  signed  the  inventory  in  which  then^roes 
in  controversy  were  appraised  as  the  property  of  the  intestate,  in  his  capacity  of 
administrator. 

We  infer  from  the  testimony  that  the  property  did  not  go  into  the  possession  of 
the  defendant  as  administrator,  for  we  find  him  a  few  days  after  the  inventory  was 
made  instituting  suit,  in  his  capacity  of  administrator,  to  recover  the  same  from 
Richard  Martin, 

The  administrator's  bond  was  for  only  8500,  whilst  the  property  was  appnuscd 
at  81000,  and  one  of  the  witnesses  swears  that  Richard  Martin  continued  in  pos- 
session of  the  property  until  he  sold  to  Collet  Tiffie,  The  question  is,  therefore, 
not  embarrassed  by  the  fact  of  possession  in  an  administrator,  when  called  upon 
to  account  for  effects  coming  into  his  possession  as  such,  but  is  a  mere  question  of 
ownership  and  title.  We  can,  therefore,  see  no  reason  of  policy,  nor  do  we  find 
any  provision  of  law  which  prevent  the  defendant  from  showing  that  he  signed  tbe 
inventory  under  an  error  of  fact  Nonfatetur  qui  errat  nisi  jus  ignoravit.  Dig. 
lib.  42,  t.  2,  8.  2  ;  C.  C.  2270  ;  6  An.  398. 

II.  On  the  second  ground  we  find  that  the  inventory  was  made  on  the  2d  day 
of  November,  1846,  and  on  the  18th  day  of  December  following,  the  defendant  in 
his  capacity  of  administrator  of  the  Succession  of  Margaret  Martin,  filed  a  petition 
in  the  11th  District  Court  for  the  parish  of  Franklin,  against  Richard  Martin  and 
Callett  Tiffiey  wherein  he  explicitly  alleged  that  said  negroes  were  the  property  of 
the  deceased  and  belonged  to  her  succession,  or  at  least  to  the  community,  and  be 
prayed  for  a  writ  of  sequestration  and  judgment  against  the  defendants.  He  also 
annexed  an  affidavit  to  his  petition,  in  which  he  stated  the  negroes  would  be  re- 
moved out  of  the  jurisdiction  of  the  court.  The  affidavit  was  silent  on  the  question 
of  title.  The  suit  was  dismissed  on  motion  of  plaintiff's  counsel  on  the  10th  of 
March,  1848. 

It  appears  to  us  that  the  allegations  in  this  suit  cannot  bind  the  administrator 
personally.  They  must  be  viewed  as  made  on  behalf  of  the  estate,  and,  we  think, 
an  administrator  or  person  holding  a  trust  ought  not  to  be  concluded  by  tbe 
allegations  which  he  deems  it  the  interest  of  the  estate  should  be  made.  He  ougbt 
not  to  be  compelled  to  weigh  his  words  in  order  to  ascertain  whether  they  might 
not  some  day  be  used  against  him  individually,  but  should  rather  be  considered  as 
the  organ  of  the  succession  and  using  the  language  on  behalf  of  the  same.  And 
this  we  understand  to  be  the  doctrine  of  the  civil  law. 

Souvont  aussi,  le  mot  personne  n'indique  que  la  qualite  en  vertu  de  hMjnclte 
quelqu'un  k  certains  droits  et  est  soumis  &  certaines  obligations.  II  arrive  done 
frequemment  qu'un  seul  homme  reunisse  dans  sa  personne  plusieurs  de  ces  qualites 
(ut  unus  homo  plures  sustineat  personas)f  et  que  par  Ik  ses  droits  et  devoirs  dif- 
ferent les  uns  des  autres.  II  faut  done,  dans  oe  cas,  examiner  d'abord  en  quelle 
qoalite  il  a  agi ;  et  ce  qu'il  fait  en  telle  qualite,  ne  peut  lui  prejudicier  en  telle 


MONROE,  JULY,  1868,  311 

aatre.  II  ne  pent,  d'un  autre  cote,  transferer  les  priyileges  qui  ltd  appartieDnent  MARnx 
en  telle  qualite,  k  des  droits  qa'il  a  en  telle  autre  qualite.  Mackeldey,  partie  gene-  boub. 
rale,  sec  U,  No.  122. 

We,  therefore,  conclude,  that  the  judicial  confession  made  by  the  defendant,  in 
hiB  capacity  of  administrator,  was  not  conclusive  upon  him.  He  appears  to  have 
been  a  creditor  seeking  to  recover  his  debt.  At  the  time  he  applied  for  letters  of 
administration,  it  cannot  be  presumed  that  he  was  accurately  informed  of  the 
aooroe  of  the  title  to  the  property. 

He  had  the  right  at  his  own  peril  to  dismiss  his  petitory  action  against  Martin 
ud  Tiffie.    The  proof  now  shows  that  he  was  justified  in  doing  so. 

Richard  Martin  held  the  mother  of  the  negroes  in  controversy,  as  owner  in  the 
State  of  Mississippi,  two  or  three  years  prior  to  his  removal  to  Louisiana  in  1838, 
and  after  his  removal  he  claimed  to  be  the  owner,  and  held  the  slaves  as  such,  until 
he  sold  them  to  Ttffie.  It  appears  that  he  acquired  said  negroes  from  one  David 
Thompson,  between  1834  and  1837.  Removing  with  the  slaves  from  a  State 
where  the  common  law  then  prevailed,  it  is  the  presumption  of  our  law,  that  the 
husband  was  the  owner.    Penny  v.  Weston,  4  Rob.  165. 

It  being  shown  that  the  slaves  belonged  to  Richard  Martin,  nothing  prevented 
the  defendant  from  purchasing  the  same  at  the  Sheriff 's  sale.  He  was  not  a  trustee 
for  Martin,  and  violated  no  trust  in  purchasing  property  under  the  sale  made  on 
his  judgment  PraintifEs  assert  title,  and  they  must  show  themselves  to  be  owners 
before  they  can  complain  of  the  acts  of  Richard  Martin,  their  father,  or  the  de- 
fendant, as  possessor  of  property  acquired  through  him. 

This  view  of  the  case  renders  it  unnecessary  to  examine  the  bills  of  exceptions 
and  other  qucstioi^  presented  by  the  record  and  the  briefs. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  of 
the  defendant  and  against  the  demand  of  the  plaintiffs,  and  that  the  plaintiffs  pay 
the  costs  of  both  courts. 


Daniel  Cole  v,  Oglesby  &  Griswold. 

Hie  plalDtiir  had  stored  bis  cotton  In  defendant's  warehouse  and  taken  a  receipt,  in  the  margin  of  which 
were  imwrted  the  words  "  Ftre-proof  Warehouse."  The  same  words  wore  inserted  at  the  head  of 
their  adrcrtiscmentfl  in  the  papers.  Held .-  that  the  words  so  inserted  formed  no  part  of  the  contract, 
and  that  without  proof  of  the  plaintiflT  having  boon  deceived  thereby,  or  of  fraud,  or  an  attempt  to 
deceive,  the  defendants  could  not  be  rendered  liable  for  the  loss  of  the  cotton  by  fire. 

APPEAL  from  the  District  Court  of  the  parish  of  Caddo,  Egan,  J. 
Hodge  if  Austin,  for  plaintiff  and  appellant.     Grain  <&  Nutt,  for  defendant. 
Cole,  J.    This  suit  is  instituted  to  recover  of  defendants  the  value  of  seventy- 
five  bales  of  cotton,  alleged  to  have  been  stored  with  them  as  warehousemen  by 
plaintiff,  in  October  and  November,  1853,  in  the  city  of  Shreveport,  and  which 
was  destroyed  by  fire  in  their  warehouse. 

It  appears  that  the  warehouse  in  which  the  cotton  was  consumed,  was  not  fire- 
proof;  and  pkintiff  seeks  to  hold  defendants  liable,  on  account  of  the  insertion  of 
"*  fire-proof  warehouse  "  in  their  receipts  for  the  cotton  and  in  their  advertisements 
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^         in  the  newspapers.    Plaiotiff  alleges  tbat  defeadants  indnoed  him  to  store  his 
OauHBir        cotton  in  their  warehoose  by  representing  it,  by  these  adTertisements  and  rooeipts, 
to  be  fire-proof. 

The  defendants  deny  any  express  or  implied  contract  witik  the  piamtiff  bqrond 
the  quasi  contract  implied  by  the  law  of  bailment 

This  case  was  tried  twice ;  the  first  jury  could  not  agree,  the  second  rendered  a 
verdict  for  defendants,  and  plaintiff  has  appealed. 

The  first  question  that  arises  is,  whether  the  insertion  of  ^'  fire-proof  warehoose  " 
in  the  margin  of  the  warehouse  receipt  and  at  the  head  of  their  advertisements  in 
the  papers  would  be  alone  sufficient  to  create  a  contract  between  pkintiff  and 
defendants,  by  which  the  latter  would  be  bound  to  store  the  cotton  of  the  plaintiff 
in  a  fire-proof  warehouse,  or  sujQ^,  in  the  event  of  the  destruction  of  the  ootfcoo, 
the  consequences  of  a  breach  of  contract 

The  receipts  are  in  this  form : 

*^  No.  71.    Oglesbt  &  Griswold's  Fibe-proof  Warehouse. 

*'  Bocdved,  Shreveport,  La.,  October  21,  1853,  of  D.  C(^,  five  baks  of  cotUn 
on  storage,  subject  to  order  or  shipment 

Marks,  ^  D.  Cole.'  Oolbsbt  &  Griswold." 

The  advertisement  was  as  follows : 

"  FiBB-PBOOF  Warehouse." 

"  Oglesby  &  GhisvjM  are  now  ready  to  receive  cotton  and  all  descriptioo  of 
goods  on  storage,  and  would  respectively  solicit  a  share  of  public  patronage." 

The  insertion  of  the  words  ''  fire-proof  wardouse  '^  at  the  head  of  the  cotton 
receipts  and  advertisements,  .did  not  constitute  any  part  of  the  ccHitract  between 
plaintiff  and  defendants,  so  fiir  as  it  is  only  proved  by  this  species  of  evidence. 

It  is  usual  to  put  in  the  caption  of  receipts  and  advertisements  words  either  to 
designate  the  building  where  business  is  conducted,  or  to  attract  attention ;  some- 
times pictures  are  placed  on  the  margin  of  receipts  and  advertisements. 

The  objects  of  such  words  and  pictures  are  well  understood  by  the  public,  aod 
they  deceive  none  but  those  not  versed  in  the  ways  of  the  world  :  they  are  not 
viewed  by  the  public  as  constituting  a  part  of  the  contract  between  the  adverti^ser 
and  the  one  that  gives  the  receipt,  and  those  that  deal  with  them. 

Although  the  insertion  of  "  fire-proof  warehouse  "  in  receipts  and  advertise- 
ments would  not  alone  sufiico  to  be  the  basis  of  a  contract  between  the  parties  to 
this  suit,  yet  if  defendants  had  made  use  of  these  words  in  his  receipts  and  adver- 
tisements in  bad  faith,  and  had  sought  with  them  to  create  an  impression  in  the 
mind  of  plaintiff,  that  his  warehouse  was  fire-proof,  and  had  used  means  other  than 
the  mere  advertisement  and  receipt  to  impress  plaintiff  with  this  belief,  then  they 
might,  under  certain  circumstances,  be  liable  to  compensate  plaintiff  for  loss  that 
he  might  have  suffered  on  account  of  the  warehouse  not  being  fire-proof. 

In  the  case  at  bar  there  is  no  evidence  of  such  an  attempt  on  the  part  of  defend- 
ants, except  the  testimony  of  one  witness,  whose  character  has  been  impeached. 

Besides,  it  does  not  appear  that  plaintiff  was  induced  to  store  cotton  with 
defendants  on  account  of  believing  that  their  warehouse  was  fire-proof. 

There  was  no  advertisement  in  the  years  1852  and  1853,  and  there  is  no  proof 
in  the  record,  either  that  plaintiff  ever  subscribed  to  the  papers  in  whidi  the 
advertisements  appeared,  or  ever  saw  the  advertisement 

Plaintiff  must  have  been  acquainted  with  the  town  of  Shreveport,  and  most 
have  known  the  nature  of  the  warehouses  of  defendants.  It  would  at  least  have 
been  easy  for  him  to  have  given  his  written  directions  to  defendants. 
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As  there  is  no  proof  of  fraud  or  an  attempt  to  deceive  on  the  part  of  defendants,  ^^°^ 

and  as  the  words  ''fire-proof  warehouse"  constitute  no  part  of  the  contract       ooubbt. 
between  the  parties  to  this  suit,  plaintiff  cannot  recover. 

Jodgnumt  affirmed  with  costs  of  appeal. 


Eliza  Robertson  v.  A.  L.  Mershon. 

Tbe  bare  fact  that  an  inconsiderable  portion  of  a  settlement,  or  clearing,  happens  to  extend  into  a  sec- 
tion of  swamp  and  overfiowod  land,— when  the  main  body  of  the  settlement,  including  the  settler's 
dwelling,  is  upon  land  never  donated  to  the  Stale  by  the  United  States, — docs  not  authorize  the  settler 
lo  claim  the  swamp  and  oversowed  section  by  right  of  pre-empiion  nnder  our  State  laws. 

APPEAL  from  the  District  Court  of  the  parish  of  Morehouse,  Richardson,  J. 
Neieton  ^  Hall,  for  plaintiff  and  appellant     W.  H,  Compton,  for  defendant. 

Spoffobd,  J.  The  plaintiff  claims  a  right  of  preference  to  enter  the  west  half 
of  section  No.  17,  in  township  21,  range  7  east,  it  being  a  part  of  the  swamp  and 
overflowed  lands  granted  to  the  State  of  Louisiana  by  the  Acts  of  Congress 
approved  2d  March,  1849,  and  28th  September,  1850.  Her  claim  is  grounded 
upon  the  Act  of  the  Legislature  of  Louisiana  approved  March  17th,  1852,  sec.  2, 
(Seas.  Acts,  p.  167,)  as  amended  by  the  subsequent  Acts  of  March  10th,  1853, 
(p.  22,)  March  16th,  1853,  (p.  35,)  April  28th,  1853,  (p.  156,)  March  15th, 
1855,  (p.  259,)  and  March  19th,  1857,  (p.  192.) 

Her  deceased  husband  made  the  "  settlement "  by  virtue  of  which  she  sues.  She 
is  his  universal  legatee,  having  lived  with  him  upon  the  place  he  settled  before  his 
death,  and  residing  upon  it  still. 

She  owns  some  800  acres  of  land  in  the  neighborhood,  principally  in  section  18, 
which  adjoins  the  half-section  in  controversy.  The  dwelling  house  is  in  section 
18,  about  a  quarter  of  a  mile  from  the  division  line  between  sections  17  and  18. 
Neither  she  nor  her  husband  ever  actually  resided  upon  section  17.  The  great 
bulk  of  their  ''  improvement ''  was  upon  another  section.  The  field,  which  they 
had  fenced  in,  extended  into  section  17  so  as  to  embrace  four  or  five  acres  only  of 
the  hist  named  section.  There  are  said  to  be  about  thirty  or  forty  acres  deadened 
on  section  17. 

Under  this  state  of  facts,  and  without  deciding  the  question  whether  the  dwell- 
iog^iouse  of  the  settler  must,  in  all  cases,  be  upon  the  particular  tract  which  he 
seeks  to  enter  by  preference  under  the  Louisiana  statutes  cited  above,  we  think  the 
judgment  of  the  District  Court  cannot  be  disturbed. 

The  bare  fact  that  an  inconsiderable  portion  of  a  settlement,  or  clearing,  happens 
to  extend  into  a  section  of  swamp  and  overflowed  land, — when  the  main  body  of 
the  settlement,  including  the  settler's  dwelling,  is  upon  land  never  donated  to  the 
State  by  the  United  States, — does  not  authorize  the  settler  to  claim  the  swamp 
and  overflowed  section  by  right  of  preemption  under  our  State  laws. 

Judgment  aflBrmed. 


3M  SUPREME  COURT  OP  LOUISIANA. 


IS     874| 
124     fog 


Dennis  Rooks  v,  Mary  Wiiliams,  Administratrix,  and  Sheriff. 

Allegations  that  a  Jadgmcnt  was  obtained  through  firaud  and  other  ill  practices,  are  too  general  to 
authorize  the  arrest  of  its  execution. 

Whore  a  Judgment  is  sought  to  be  executed  after  the  person's  death,  in  whose  fovor  it  was  obtained,  it 
is  not  necessary  that  Uie  JL.  fa.  should  issue  in  Uie  name  of  tiie  deceased  person's  legal  representa- 
tives. 

Where  a  case  is  tried  upon  an  exception  alone,  the  allegations  in  the  peUlioii  are  taken  as  true,  excflpi 
where  evidence  has  been  admitted  on  the  trial,  which  negatives  the  truth  of  those  allegatiODS. 

APPEAL  from  the  District  Court  of  the  parish  of  Morehouse,  MayOj  J. 
S.  G,  Parsons,  for  plaintiff  and  appellant     Todd  Sf  Bryham,  for  defendant 
Cole,  J.    This  action  is  instituted  to  annul  a  judgment  rendered  in  the  District 
Court  of  Morehouse,  in  the  suit  of  /.  C,  Williams  v.  Rooks  ^  Douglas,  which 
judgment  was  affirmed  by  the  Supreme  Court 

The  grounds  of  the  petition  will  be  considered  in  their  order. 

1.  "  Because  no  legal  citation  was  served  on  the  defendant,  Rooks"  It  is  a 
sufficient  answer  to  this  to  state,  that  an  answer  was  filed  by  Rooks  and  his 
co-defendant 

2.  "  No  issue  was  joined,  either  legal  or  tacit"  This  is  contradicted  by  the 
answer  of  Rooks  if  Douglas. 

3.  "  Because  the  judgment  sought  to  be  annulled  was  obtained  through  frand 
and  other  ill  practices  on  the  part  of/.  C.  Williams'*  This  all^ation  is  too  gen- 
eral to  authorize  the  arrest  of  the  execution  of  a  solemn  judgment 

In  the  same  petition  plaintiff  obtained  a  writ  of  injunction,  based  upon  the 
following  additional  grounds : 

1.  ^'  That  the  fi,  fa.  improperly  issued  in  the  name  of  /.  C.  WiUiams,  instead 
of  his  legal  representatives." 

This  could  not  injure  plaintiff,  for  he  could  have  been  relieved  of  all  difficulty  as 
to  the  legality  of  the  execution,  by  paying  the  judgment  to  the  administrator  of 
/.  C.  WiUiams  or  to  his  legal  representatives. 

2.  "  That  the  execution  issued  for  the  recovery  of  rent  for  an  improvement  on 
public  land,  which  had  not  been  in  possession  of  plaintiff  since  February,  1855, 
and  which  land  had  been  sold  by  the  government  of  the  United  States  to  one 
Z.  Milhr 

This  objection  was  one  to  be  considered  in  the  original  suit,  and  is  not  a  ground 
for  an  injunction. 

Without  then  taking  into  consideration  the  peremptory  exception  filed  by 
defendant,  we  think  that  the  injunction  could  have  been  dissolved. 

Plaintiff  avers,  that  as  the  suit  was  tried  on  an  exception  alone,  that  all  the 
allegations  in  his  petition  are  to  be  taken  as  true. 

This  is  generally  correct ;  but  in  this  case  evidence  was  admitted,  which  nega- 
tived the  allegations  in  plaintifif 's  petition. 

The  injunction  was  dissolved  with  twenty  per  cent,  damages ;  there  is  no  error 
in  the  same. 

Judgment  affirmed. 
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John  Ballew  v.  Fklix  Bobb,  Sheriff. 

A  SherUT  cannot  be  hold  responsible  for  property  sAz^d  by  his  pre  lecossor  in  ofHo?,  without  prnnr  that 
the  property  so  seized  bad  come  into  hid  possJsston,  or  th:U  ho  liad  bound  himsdlT  in  »om3  vnxy  for 
its  production. 

APPEAL  from  the  District  Court  of  the  Parish  of  Catahoula,  Mayo^  J. 
A,  B.  Hendry,  for  plaintiff.     Smith  Sf  Spenser,  for  defendant  and  appellant. 

BucHAKAN,  J.  On  the  Ist  June,  1853,  the  Sheriff  of  Catahoula  parish,  D.  M, 
Pritehard,  seized  and  took  into  his  possession  one  hundred  and  fifty  head  of  cattle 
and  one  hundred  hogs,  under  a  fi.  fa.  issued  in  the  suit  of  Thomas  C,  Ballew  v. 
Benjamin  P,  Curry,  in  execution  of  a  judgment  rendered  in  that  suit  in  favor  of 
plaintiff  against  defendant.  The  sale  of  the  property  thus  seized,  was  enjoined 
upon  the  petition  of  a  third  opponent,  who  claimed  the  property.  This  injunction 
was  dissolved  by  a  final  judgment  of  the  Supreme  Court  at  Monroe,  in  the  July 
term  of  1856. 

The  Sheriff,  who  had  made  the  seizure,  had,  in  the  mean  time,  gone  out  of  of- 
fice and  been  succeeded  by  Timothy  Spann,  who  qualified  as  Sheriff  of  Catahoula 
CD  the  11th  January,  1854.  Spann's  term  of  office  had  also  expired,  and  Felix 
Robb  had  been  elected  Sheriff,  who  qualified  March  13th,  1856.  The  present  suit 
is  brought  to  render  the  defendant  liable  for  the  amount  of  the  judgment  of  Bal- 
lew V.  Curry,  for  not  having  advertised  and  sold  the  property  seized  by  his  pre- 
decessor in  office,  Pritchard,  under  the  execution,  although  formally  required  by 
plaintiff  to  do  so.  The  defendant  pleads  specially  that  said  property  never  came 
into  his  hands. 

Upon  this  point,  the  evidence  is,  that  all  the  papers  found  in  the  Sheriff's  office 
were  taken  possession  of  by  T.  Spann,  as  Sheriff,  and  by  him  delivered  to  Robb, 
his  successor  in  office ;  but  there  is  no  evidence  as  to  what  became  of  the  cattle  and 
hogs  seized  by  Pritchard,  after  the  seizure,  except  the  return  of  Pritchard,  which 
states  that  he  placed  the  plaintiff  in  execution  ( Thomas  C.  Ballew,)  as  keeper. 
Jhmas  C.  Ballew  appears  to  have  left  the  parish  and  moved  to  Texas  in  Novem- 
ber, 1853,  and  to  have  died  in  Texas  some  time  previous  to  the  14th  of  March, 
1854,  when  his  brother  (the  present  plaintiff)  applied  for  and  obtained  letters  of 
administration  on  his  estate. 

Upon  this  state  of  facts,  we  are  of  opinion  that  the  plaintiff  is  not  entitled  to 
judgment  against  this  defendant  The  latter  cannot  be  held  responsible  for  pro- 
perty seized  by  his  predecessor  in  office,  without  proof  that  the  property  so  seized 
had  come  into  his  own  possession ;  or  that  he  had  bound  himself,  in  some  way, 
for  its  production,  or  that  he  was  guilty  of  some  neglect  in  taking  possession. 

The  plaintiff's  petition  alleges  that  the  defendant  was  surety  upon  the  official 
bond  of  his  predecessor,  Spann.  But  there  is  no  proof  of  this  in  the  record,  al- 
though the  defendant's  plea  of  the  general  issue,  put  plaintiff  upon  the  proof  of 
this  fact.  And  even  had  it  been  proved,  it  would  have  been  further  necessary  to 
show  a  privity  of  contract  between  Spann  and  Pritchard,  which  is  neither  proved 
nor  alleged. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  there  be  judgment  in  favor  of  the  defendant,  as  in  cose  of 
nonsuit,  with  costs  in  both  courts, 
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State  op  Louisiana  v.  Joks  A.  Whetstone. 

The  langungo  of  a  penal  statute  is  not  to  be  stretched  by  construction  beyond  its  natural  meaning. 

APPEAL  from  the  District  Court  of  the  parish  of  Morehouse,  Ricliardson,  J. 
F.  P.  Stubbs,  District  Attorney,  for  the  State.     S,  G.  Parsons,  for  defeodaDt 
and  appellant 

Spofford,  J.  The  defendant  has  appealed  from  a  judgment  eondonning  him 
to  pay  the  State  eight  hundred  dollars,  it  being  the  penalty  of  fifty  dollars  per 
month  for  sixteen  months,  during  which  he  is  allied  to  have  violated  the  18th 
section  of  the  Act  of  7th  June,  1806,  (Sess,  Acts,  p.  209,) — "  No  person  occupj- 
ing,  or  being  owner  of  a  plantation,  shall  be  permitted  to  keep  such  slaves  on  his 
plantation,  without  having  a  white,  or  free  colored  man  as  manager  or  overeeer, 
under  the  penalty  of  fifty  dollars  for  every  month  ekpsed  without  complying  with 
the  provisions  of  this  section."    See  Greiner's  Dig.,  No.  3417. 

The  evidence  is  that  the  defendant  owns  two  tracts  of  land  in  the  parish  of 
Morehouse,  separated  from  each  other  by  a  forty  acre  lot  owned  by  another  per- 
son, who  resides  thereon ;  that  defendant's  house  is  on  one  of  these  tracts,  and  his 
principal  negro  quarters  and  gin  on  the  other,  something  less  than  a  mile  apart ; 
that  he  works  fifteen  or  twenty  hands,  who  cultivate  both  the  house  and  the  quar- 
ter tract,  some  of  them  sleeping  at  the  house  and  some  of  them  at  the  quarter,  but 
all  of  them  getting  their  daily  rations  at  the  house ;  that  he  has  about  200  acres 
in  cultivation  in  corn  and  cotton  at  the  house  place,  and  about  180  acres  at  the 
other ;  that  he  had  an  overseer  the  greater  part  of  the  time  for  which  the  penalty 
sued  for  is  claimed,  and  that  he  acted  as  overseer  the  rest  of  the  time  himself;  and 
that  both  his  overseer  and  himself  slept  at  the  house  on  the  house  place,  and  no 
white  or  free  colored  person  slept  at  the  quarter  on  the  other  place,  although  the 
overseer  was  usually  there  until  after  dark,  and  before  day  in  the  morning. 

Under  these  facts,  we  do  not  see  wherein  the  defendant  can  be  held  to  have 
violated  the  18th  section  of  the  Act  of  1806.  His  two  tracts  of  land  lying  in 
close  neighborhood,  are  cultivated  by  him  as  one  plantation^  with  the  same  set  of 
hands.  He  has  always  had  a  white  man  as  manager  or  overseer  of  this  plantation 
and  those  hands.  The  Act  of  1806  docs  not  prescribe  where  the  manager  or 
overseer  shall  sleep.  The  language  of  a  penal  statute  is  not  to  be  stretched  by 
construction  beyond  its  natural  meaning. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Conrt  be 
avoided  and  reversed,  the  verdict  of  the  jury  set  aside,  and  that  there  be  judgment 
for  the  defendant. 
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Hart  Meadows  v.  Robert  L.  Dick,  her  husband. 

IB  a  contest  of  title  between  huBband  and  wife,  and  when  the  property  given  to  the  wife  has  been  en- 
tnwtod  to  the  husband  as  her  agent,  ho  cannot  set  up  the  plea  of  prescription. 

Where  the  hosband  has  no  adverse  title,  ho  cannot  defeat  his  wife's  claim  to  property  on  account  of 
tecbnical  defects  in  her  title,  nor  can  he,  being  her  agent,  reftise  to  surrender  (he  property  on  acooont 
of  defects  in  the  title  of  his  principal. 

APPEAL  from  the  District  Court  of  the  parish  of  Union,  Egan,  J. 
Baker  &  Harris  and  /.  L.  Barrett,  for  plaintiff  and  appeUant.    McGuire  A 
Rctj/y  for  defendant 

Cole,  J.  The  petitioner  alleges  she  is  the  owner  of  certain  negroes,  and  is  en- 
titled to  the  separate  administration  and  control  of  the  same ;  she  prays  to  be 
decreed  their  owner,  to  be  vested  with  their  separate  administration,  and  also  to 
be  divorced  from  her  husband. 

There  was  judgment  of  nonsait,  and  plaintiff  has  appealed. 

It  appeals  from  a  **  deed  of  gift,"  executed  in  Alabama  in  1849,  that  the  father 
of  plaintiff  donated  to  her  two  slaves,  one  of  which  has  since  had  three  chil- 
dren. 

Petition^'  and  her  husband  were  married  together  in  the  State  of  Alabama  in 
1836,  and  moved  to  Louisiana  in  1840 ;  they  brought  with  them  Martha,  one  of 
the  slaves  mentioned  in  the  act  of  donation,  who  had  been  loaned  to  plaintiff  by 
her  fathor  for  a  nurse. 

Afterwards,  they  visited  Alabama,  and  on  their  return  in  1847  brought  with 
them  Pegg^y,  the  other  slave  named  in  the  deed. 

The  evidence  clearly  establishes,  that  the  slaves  were  loaned  to  the  wife  for  her 
we  and  subsequently  were  donated  to  her. 

Defendant  avers  that  he  has  been  in  possession  of  them,  as  owner,  for  a  time 
sofBcient  to  perfect  the  prescription  applicable  to  slaves,  and  pleads  the  same ;  he 
liirther  avers  that  the  private  act  of  donation  can  have  no  legal  effect,  and  that 
the  parol  evidence  was  inadmissible. 

When  the  contest  is  between  husband  and  wife,  and  property  given  to  the  wife 
has  been  entrusted  to  the  husband  as  her  agent,  the  husband  can  not  set  up  the 
plea  of  prescription.    C.  C.  3489. 

It  would  also  be  improper  to  allow  the  husband,  when  he  has  no  adverse  title, 
to  defeat  his  wife's  claim  on  account  of  technical  defects  in  her  title ;  he  receives 
the  property  as  agent,  he  cannot  change  the  nature  of  his  tenure,  nor  can  he,  as 
igent,  refuse  to  surrender  it  on  account  of  defects  in  the  title  of  his  principal. 

The  allegations  for  a  divorce  are  not  sustained. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed ;  further,  that  plaintiff  is  decreed  to  be  the  owner 
of  the  slaves  described  in  the  petition,  to  wit :  of  Peggy,  of  Martha  and  her  three 
(^dren,  Ann,  Elias  and  Sylva,  and  the  separate  administration  of  said  slaves  is 
given  to  plaintiff;  it  is  further  ordered  and  decreed,  that  the  writ  of  sequestration 
Boed  out  by  plaintiff  be  sustained,  that  the  Sheriff  of  the  parish  of  Union  be  and 
is  hereby  ordered  to  deliver  said  slaves  to  plaintiff :  it  is  also  ordered,  that  there 
he  judgment,  as  in  case  of  nonsuit,  for  the  claim  of  plaintiff  for  a  divorce  from  de- 
fendant, and  that  defendant  pay  the  costs  of  both  courts. 
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fis    3^  Succession  op  Abthur  Yarborough — Opposition  of  R.  W.  Arxett  et  al. 

Under  the  Act  of  March,  1852,  entitled  "  An  Act  to  provide  a  homostead  for  the  widow  and  children  of  t 
doceaaed  person,"  the  widow,  when  there  are  no  Burvlving  children  or  other  desoendants  of  Uie 
deceased,  talcos  the  bounty  provided  by  said  Act  in  Hill  property  ;  but  where  there  are  childrea  or 
other  descendants,  she  has  merely  a  usufructuary  right  to  it. 

APPEAL  from  the  District  Court  of  the  parish  of  Bossier,  Egarif  J. 
Landrum  &  Williamson,  for  plaintiff  and  appellant     S,  Wills,  for  defend- 
ant. 

Spoffobd,  J.  Arthur  Yarborough  died  in  1857  without  ascendants  or  descend- 
ants, leaving  a  widow  in  necessitous  circumstances,  not  possessing  in  her  own  right 
property  to  the  amount  of  $1000. 

She  claims  the  sum  of  8575  from  the  succession  of  her  deceased  husband  bj> 
virtue  of  the  Act  of  March  17th,  1852,  p.  171,  entitled  "  An  Act  to  provide 
a  homestead  for  the  widow  and  children  of  deceased  persons/'  This  sum  was 
awarded  her  by  the  District  Judge,  as  it  was  admitted  that  she  had  in  her  own 
right  property  of  the  value  of  8425.  The  attorney  for  absent  heirs  has  ap- 
pealed. 

It  is  contended  that  the  widow  could  only  claim  this  sum  in  usufruct,  and  tint 
even  the  usufruct  was  forfeited  by  her  second  marriage,  which  took  place  before 
her  claim  was  interposed. 

The  statute  upon  the  construction  of  which  this  case  turns  is  carelessly  and  ob- 
scurely framed.  The  first  section  is  in  the  alternative,  and  declares  that "  whenever 
the  widow  or  minor  children  of  a  deceased  person  shall  be  left  in  neoessitoas  ci^ 
cumstances  and  not  possessed  in  their  own  right  of  property  to  the  amount  of  one 
thousand  dollars,  the  widow,  or  the  legal  representatives  of  the  chUdren,  shaD  be 
entitled  to  demand  and  receive  from  the  the  succession  of  their  deceased  father  or 
husband  a  sum  which,  added  to  the  amount  of  property  owned  by  them  or  either 
of  them,  in  their  own  right,  will  make  up  the  sum  of  one  thousand  dollars,  and 
which  said  amount  shall  be  paid,  in  preference  to  all  other  debts,  except  those  for 
the  vendor's  privilege,  and  expenses  incurred  in  selling  the  property." 

If  this  section  had  stood  alone,  the  inference  would  be  that  the  indigrat  widow 
would  take  the  bounty  in  fiill  property  ;  and  if  there  were  no  necessitous  widow, 
but  necessitous  children  of  the  deceased  person,  then  such  children  would  take  the 
bounty  in  full  property,  and,  in  either  case,  the  right  of  the  claimants  would  vest 
instantly  upon  the  death  of  the  husband  or  father. 

But  the  second  section  modifies  the  right  of  the  necessitous  widow  in  tiiis  wise  : 
'^  that  the  surviving  widow  shall  have  and  enjoy  the  usufruct  of  tlie  money  so  re- 
ceived from  her  deceased  husband's  succession,  during  her  widowhood,  afttrvarii 
to  vest  in,  and  belong  to,  the  children  or  other  descendants  of  said  deceased" 

No  provision  is  made  for  the  naked  property  when  there  is  a  needy  widow  s^^ 
viving,  save  in  the  case  where  the  deceased  leaves  children  or  other  desceodaats. 
We,  therefore,  infer,  that  the  absolute  right  given  to  the  widow  by  tJie  terms  of 
the  first  section  of  the  law  is  modified  into  a  usufructuary  right  only  in  cases  where 
children  or  other  descendants  survive  the  deceased.  If  he  dies  without  leavii^  any 
descendants,  the  necessitous  widow  takes  the  bounty  in  foil  property,  and  not  in 
usufruct  merely . 
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Sach  is  the  conatraction  we  have  givea  to  this  law  in  a  recent 
Orleaos. 
Judgment  affirmed. 
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Anx  M.  Downs  r.  Charles  H.  Morrison. 


Uaopy  belonging  to  tho  wife,  rocoivod  by  the  hasband  during  the  marriage,  constitutes  a  charge  against 
Uie  (xnnmunity. 

APP£AL  from  the  District  Court  of  the  Parish  of  Ouachita,  MayOy  J . 
Baker  S  Harris,  for  plaintiff.     C.  H.  Morrison,  for  defendant  and  appel- 
lant 

Buchanan,  J.  The  only  question  of  law  which  this  case  presents  is,  whether 
the  amoant  of  the  paraphernal  effects  received  by  the  husband  in  cash,  during  the 
marriage,  is  a  debt  of  the  community  or  a  debt  of  the  husband's  separate  estate. 

It  is  admitted  that  the  community  of  acquests  between  plaintiff  and  the  testator 
iras  worth  over  fifty  thousand  dollars,  and  that  plaintiff  has  accepted  the  com- 
maoity,  and  has  received  her  portion. 

The  testator  has  left,  besides,  a  large  separate  estate. 

It  thus  into^sts  the  plaintiff  to  have  her  husband's  separate  estate  charged  with 
the  debt  which  he  has  contracted  by  the  receipt  of  her  paraphernal  funds ;  be- 
caoae,  if  charged  to  the  community,  her  share  in  the  net  assets  of  the  community 
will  be  reduced  by  one-half  of  the  debt  so  charged.  In  Harrell  v.  Harrell,  12  A. 
550,  it  was  held  that  moneys  inherited  by  the  wife  during  marriage,  and  received 
by  the  husband,  constituted  a  charge  against  the  community.  The  same  thing 
was  decided  in  Mercier  v.  Canonge,  12  Robinson's  Reports ;  Civil  Code,  Art 
2372. 

The  amount  of  cash  received  by  General  Downs  for  account  of  his  wife,  the 
plaintiff,  from  her  father,  during  marriage,  is  correctly  stated  in  the  judgment  of 
the  District  Court  at  $4378  97.  This  being  a  debt  of  the  conmmnity  which  has 
been  dissolved  and  settled,  the  plaintiff  is  entitled  to  recover  one-half  the  amount 
from  the  executor  of  her  husband ;  the  other  half  being  extinguished  by  confusion. 
4  Bob.  175. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed  ;  and  that  plaintiff  recover  of  defendant,  in  his  capacity  of  executor  of 
Solomon  W.  Downs,  the  sum  of  two  thousand  one  hundred  and  eighty-nine  dollars 
and  forty-eight  cents,  with  costs  of  the  District  Court ;  those  of  appeal  to  be  paid 
by  plaintiff  and  appellee. 

Spofford,  J.,  dissenting.  As  between  husband  and  wife,  I  think  the  hus- 
band's separate  estate  should  be  held  responsible  to  her  for  the  paraphernal 
property,  induding  money,  received  by  him  during  the  marriage,  unless  it  be  shown 
affirmatively  that  he  used  the  proceeds  of  the  property,  or  the  paraphernal  money, 
to  swell  the  community. 

When  he  or  his  legal  representatives  do  not  account  in  any  way  for  her  para- 
phernal funds  admitted  to  have  been  received  by  him,  the  presumption  should  be 
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^io'^*'^        that  he  applied  them  to  his  individual  use  rather  than  to  the  aggrandizement  of  the 
MoBBuox.      community. 

I  think  the  judgment  appealed  from  should,  therefore,  be  affirmed. 

AMENDED   DECREE. 

Merrick,  C.  J.  The  parties  having  consented  to  waive  the  time  upon  the 
application  for  a  re-hearing  and  that  a  decision  of  the  court  be  now  rendered 
upon  said  question  of  interest,  it  is  ordered  that  the  judgment  rendered  by  as 
in  this  case  be  amended  so  as  to  award  the  said  Ann  M,  Daums  five  per 
cent.  Interest  on  said  sum  of  $2189  48,  from  the  27th  day  of  April,  1857,  until 
paid,  and  that  in  all  other  respects  said  decree  remam  undisturbed. 


Tutorship  of  Melinda  J.  Hughes — Opposition,  &c. 

A  Judgment  confirming  the  appointment  of  a  testamentary  tutor  to  a  minor,  cannot  be  treated  as  an 
absolute  nullity  by  an  application  for  another  appointment,  nor  can  it  be  attacked  coUatcrany  in  the 
form  of  an  oppoeition.    A  direct  action  should  be  brought  to  annul  It. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ouachita,  Richardson,  J. 
McGuire  ^  Ray  and  Stubbs  ^  Jamison^  for  appellee. 

Spofford,  J.  The  appeal  in  this  case  is  not  from  the  judgment  of  the  16tb  of 
December,  1857,  recognizing  the  instrument  signed  by  Mrs.  Bradley,  deceased,  as 
her  last  will,  and  ordering  it  to  be  executed  as  such ;  but  it  is  an  appeal  from  the 
judgment  of  the  2l8t  December,  1857,  upon  William  Hughes'  so  called  oppoai- 
tion,  filed  on  the  18th  of  December,  and  his  supplemental  application  of  the  same 
date. 

The  District  Judge  considered  his  judgment  of  the  16th  of  December,  ordering 
the  execution  of  an  alleged  will  of  Mrs.  Bradley^  whose  only  disposition  was  to 
appoint  her  husband  tutor  of  her  minor  child,  Melinda  Jane  Hughes,  as  a  jodg- 
ment  confirming  this  appointment  of  a  testamentary  tutor,  which  confinnatioQ 
had  been  expressly  prayed  for  in  the  petition  of  Mr,  Bradley  for  the  probate  of 
the  will ;  to  that  petition  there  was  no  opposition  filed. 

We  cannot  say  that  the  Judge  erred  in  this  construction,  given  to  his  own 
judgment ;  and  the  correctness  of  the  judgment  itself  cannot  be  inquired  into 
now,  because  that  judgment  is  not  appealed  from. 

Considering  that  decree  as  a  judgment  confirming  Mr.  Bradley  as  testamentary 
tutor  of  the  minor,  it  is  obvious  that  it  could  not  be  treated  as  an  absolute  doI- 
lity,  or  attacked,  collaterally,  in  the  form  of  an  opposition,  or  an  application  for 
an  appointment  to  a  place  already  filled.  The  appellant  should  resort  to  a  direct 
action. 

Judgment  affirmed. 
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Martha  Clark  v.  Jakes  O'Neal. 

18   881 

Ihe  neglect  rf  the  ycndoo  to  have  tho  act  of  sale  recorded  whereby  a  creditor  of  the  vendor  Is        B8    447 
enabled  to  attach  tho  property  and  have  It  sold  for  his  debt,  does  Dot  release  the  vendor  from  his  ob- 
ligatiOQ  of  warranty. 

APPEAL  from  the  District  Oonrt  of  the  Parish  of  Caddo,  Creswell,  J. 
Landntm  ilk  Williamson,  for  plaintiff.    Land  &  Winans  and  Hodge  &  Aus- 
tin, for  defendant  and  appellant. 

Mrbrick,  C.  J.  This  suit  is  brought  upon  two  promissory  notes  given  as  the 
price  of  a  tract  of  land.  The  defence  to  the  action  is  the  failure  of  consideration. 
It  appears  that  in  March,  1849,  the  plaintiff  sold  the  defendant  the  land  by  an  act 
under  pnvate  signature.  The  act  of  sale  not  haying  been  recorded  in  Novem- 
ber, 1850,  one  Robert  Bums  instituted  a  suit  by  attachment  against  the  plaintiff, 
before  a  Justice  of  the  Peace  in  the  parish  of  De  Soto,  where  the  land  is  situated. 
After  ^e  return  of  citation  and  attachment  was  made,  showing  that  they  had 
been  served,  judgment  was  rendered  against  the  defendant  in  that  suit.  Execu- 
tion having  issued  on  the  judgment,  directed  to  the  Sheriff,  he  seized  the  tract  of 
land  as  the  prox)erty  of  Mrs.  Clark,  and  after  advertising  the  sale,  sold  it  for  the 
sum  of  875  cash. 

In  regard  to  the  judgment,  it  does  not  appear  that  Mrs,  Clark  ever  made  any 
^ort  to  have  it  set  aside,  or  even  took  an  appeal  from  it.  It  acquired  the  force 
of  the  thing  adjudged,  and  must  be  held  to  have  been  rendered  in  conformity  to 
law  and  for  a  just  debt  As  between  herself  and  Burns,  it  was  her  duty  to  pay 
tiie  debt ;  to  acquit  and  discharge  her  obb'gation  resulting  from  her  debt,  and  the 
judgment  of  the  court  and  the  law.  Instead  of  fulfilling  her  obligation  in  this 
respect,  she  suffered  the  property  which  she  had  sold,  and  which  she  had  cove- 
nanted to  warrant  and  defend,  to  be  seized  to  pay  her  debt.  The  record  does  not 
Bhow  that  she  made  any  effort  to  relieve  the  property  or  even  to  substitute  the 
promissory  notes  given  as  the  price  (and  which  she  still  held],  in  the  place  of  the 
seizure  of  the  land. 

The  mere  fact  that  the  vendee  had  neglected  to  record  the  act  of  sale  did  not 
release  the  plaintiff  from  her  obligation  to  warrant  the  title.  The  unregistered 
act  has  its  full  force  between  the  contracting  parties,  so  much  so.  that  a  second 
sale  of  the  same  property  to  a  third  party  is  viewed  as  a  fraudulent  act.  C.  C. 
2417  ;  Rev.  Stat  453. 

The  sale  being  valid  between  the  parties,  and  having  force  as  such,  the  rules  of 
law  in  regard  to  warranty,  have  their  application. 

The  seller  is  bound  to  deliver  and  warrant  the  thing  which  he  sells.  C.  C. 
2450.  The  warranty  respects  the  buyer's  peaceable  possession  of  the  thing  sold 
(C.  C.  2451)  and  the  vendor  warrants  the  buyer  against  the  eviction  of  the  whole 
or  a  part  of  the  same.    C.  C.  2477. 

The  proof  shows  that  the  defendant  has  violated  this  obligation  by  a  neglect 
of  her  own  duties,  and  she  has  suffered  the  property  to  be  sold  for  her  own  debt, 
and  thus  has  she  been  instrumental  in  evicting  her  own  vendee,  and  thus  has  she 
bound  herself  to  maintain  the  new  vendee  in  possession.  C.  P.  711,  712,  713  ;  6 
La.  737. 

Bat  it  is  said  that  Art  2478  C.  C.  exempts  the  defendant  from  this  sort  of 
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Ci^«  eviction.  This  Article,  it  is  true,  declares  that  in  order  that  the  warranty  should 
O'NsAz..  have  existence,  the  right  of  the  person  evicting  should  exist  before  the  sale.  But 
this  evidently  applies  to  some  right  acquired  of  persons  other  than  the  vendor 
himself.  The  last  paragraph  of  the  Article  says  :  "  If,  therefore,  this  right  before 
the  sale  was  only  imperfect  and  is  afterwards  perfected  by  the  negligence  of  the 
buyer,  he  has  no  claim  for  warranty."  Now  an  example  or  two  will  at  once  show  " 
that  the  Article  has  no  application  to  the  acts  and  omissions  of  duty  of  the  ten- 
dor.  Take  this  case  :  A  sells  a  tract  of  land  to  B  for  $10,000,  B,  having  the 
utmost  confidence  in  A's  integrity,  omits  or  is  prevented  from  recording  his  act  of 
sale.  Thereupon  A  sells  the  same  land  to  C,  an  innocent  purchaser,  for  $11,000, 
and  C  records  his  title.  G  sues  B  to  recover  the  land.  B  cites  A  ia  warranty. 
A  defends  the  demand  of  B  in  warranty  on  the  ground,  that  C's  right  did  not  ex- 
ist at  the  date  of  the  sale,  and  cites  the  Article  2478  in  support  of  his  position. 
Will  it  avail  him  ?  Again,  D  sells  E  a  tract  of  land  for  010,000,  but  before  the 
act  is  recorded,  a  recent  judgment  creditor  of  D  seizes  the  land  and  sells  the  same 
and  pays  a  debt  of  D's  of  810,000.  Is  E  to  lose  his  money  ?  It  is  apparent  to 
every  one  how  these  questions  must  be  answered.  We  think,  therefore,  that  the 
obligation  of  warranty  continued  upon  the  plaintiff,  although  the  act  of  sale  was 
not  recorded,  and  that  the  defendant  has  a  valid  defence  to  the  notes,  both  undo* 
the  Civil  Code  and  the  commercial  law.    8  La.  547. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor 
of  the  defendant,  and  against  the  demand  of  the  plaintiff;  and  that  the  plfuntif 
pay  the  costs  of  both  courts. 

Spoffobd,  J.,  took  no  part  in  the  decision  of  this  ( 


WiLiJAM  Lewis  v.  Lewis  Lab.auve  and  Sheriff. 

The  rules  of  proceeding  contained  in  the  Civil  Code  in  regard  to  the  hypothecary  action,  after  its  eo»- 

mencement,  were  repealed  by  the  Act  of  the  Legislature,  25th  of  March,  1828,  which  provide«: 

"  That  all  rules  of  proceeding  which  existed  in  this  State  before  the  promuigatiou  of  the  Code  of  Pnc- 

tice,  excejit  those  relative  to  juries,  recusation  of  Judges  and  other  ofBeers,  and  of  vitocses, asil 

the  competency  of  the  latter,  arc  hereby  abrogated." 
Where  the  law  gives  a  delay  within  which  a  thing  may  be  done,  the  right  to  do  the  thing  exists  so  kng 

as  no  act  of  the  court  or  of  the  opposite  party  has  intervened  to  conclude  that  right. 
A  third  possessor,  who  is  not  personally  liable  for  the  debt,  may,  for  good  cause,  ei\join  the  <  xemtioa 

of  the  order  of  selturo  even  after  the  delay  of  ten  days,  mentioned  in  Article  3366  of  the  GvH 

Code. 
Parol  testimony  is  not  admissible,  that  any  other  terms  of  sale  were  announced  by  the  ateriffthaa 

those  contained  in  the  advertisement  and  proce$  verbai  of  sale. 
The  Supreme  Court  will  not  remand  a  case  in  order  to  allow  the  aieriff  to  amend  the  proea  wrUA  rf  » 

sale,  where  no  effort  was  made  in  the  lower  court  to  procure  such  amendment. 
When  a  sale  of  succession  property  is  ordered  to  be  naado  on  the  petition  of  the  adnrfnlrtralflr  ca  a 

credit  of  twelve  months,  for  the  purpose  of  paying  debts,  it  Is  not  nocesBary  th©  profNsrty  Aoufcl 

bring  the  appraisement. 
A  probate  sale  has  the  effect  of  extinguishing  all  mortgages  on  the  property  given  by  the  dcocasod. 

APPEAIi  from  the  District  Court  of  the  Parish  of  Jackson,  Barry,  J. 
McGuire  <fc  Ray,  for  plaintiff  and  appellant.    /.  W.  Stdl,  for  defendant 
Mesbice,  C,  J.    We  think  the  judgment  of  this  court,  heretofore  pronooncd 
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ia  this  case,  ought  to  be  set  adde,  and  that  there  should  be  a  judgment  for  the        i'^^ 
plamtiff  maintaining  his  injunction.  Labautb. 

Article  3366  of  the  Civil  Code  provides  :  "  That  the  third  possessor,  who  is 
not  personally  liable  to  the  debt,  may,  notwithstanding,  within  ten  days  of  his 
being  served  with  an  order  of  seizure,  oppose  the  sale  of  the  property,"  etc.  The 
,  delay  here  spoken  of,  connected  with  the  service  of  the  order  of  seizure,  seems  to 
OS  as  much  a  rule  of  proceeding  as  does  the  delay  for  filing  an  answer  to  the  pe- 
tition and  citation  in  an  ordinary  case,  the  delay  for  filing  an  opposition  to  an  ac- 
count or  tableau  of  distribution ;  to  the  meetings  of  creditors ;  the  delay  for  filing 
cross  interrogatories  and  answers  to  rules ;  in  fine,  any  of  the  delays  spoken  of 
in  the  Code  of  Practice.  Indeed,  in  the  Code  of  Practice  the  subject  of  the 
seizure  of  the  property  is  treated  of  at  large.  Article  3365,  C.  C,  which  imme- 
diately precedes  the  Article  in  question,  is  roenacted  in  Art  70  of  the  Code  of 
Practice.  That  portion  of  Article  3366,  which  treats  of  discussion,  is  re^nacted 
(except  as  to  the  delay  in  which  it  is  to  be  filed)  in  Articles  71  and  72,  C.  P. 
Then  agam  the  Articles  738, 739  and  749,  of  the  Code  of  Practice,  recognize  the 
right  of  the  defendant,  in  the  executory  process,  to  obtain  an  injunction  to  prevent 
the  sale,  and  no  delay  is  fixed  (except  the  sale)  within  which  such  injunction  shall 
be  issued.  The  whole  object,  therefore,  of  Art.  3366  seems  to  have  been  recon- 
sidered and  revised  in  the  Code  of  Practice. 

The  difference  between  this  and  an  ordinary  prescription  consists  in  the  &ct, 
that  the  prescription  is  a  mode  by  which  debts  are  barred  because  no  suit  has 
been  instituted  for  the  recovery  thereof  within  a  period  fixed  by  law.  In  this 
case,  it  is  the  service  which  fixes  the  delay  within  which  the  opposition  may  be 
filed.  It  is  a  rule  of  proceeding,  because  it  prescribes  the  delay  within  which  an 
opposition,  which  Jias  the  nature  of  an  answer,  may  be  filed  in  a  legal  proceeding. 
Then  if  it  is  a  legal  proceedmg,  this  part  of  Art.  3366  has  been  repealed  by  the 
25th  section  of  the  Act  of  25th  March,  1828,  which  provides :  ''  That  all  rules 
of  proceeding  which  existed  in  this  State  before  the  promulgation  of  the  Code  of 
Practice,  except  those  relative  to  juries,  recusation  of  judges  and  other  officers, 
and  of  witnesses,  and  the  competency  of  the  latter,  be  and  are  hereby  abrogated  ; 
and  that  ail  the  civil  laws  which  were  in  force  before  the  promulgation  of  the 
Civil  Code,  lately  promulgated,  be  and  are  hereby  abrogated,  except  so  much  of 
title  tenth  of  the  old  Civil  Code  as  is  embraced  in  its  third  chapter,  which  treats 
of  the  dissolution  of  communities  or  corporations."  The  rules  of  proceeding  con- 
tained in  the  Civil  Code,  in  regard  to  the  hypothecary  action,  after  its  commence- 
ment, are,  we  therefore  conclude,  expressly  repealed. 

But  conceding  that  Article  3366  of  the  Civil  Code  is  still  in  force,  it  has  been 
repeatedly  held  by  this  court,  that  where  the  law  gives  a  delay  within  which  a 
thing  may  be  done,  the  right  to  do  the  thing  exists  so  long  as  no  act  of  the  court, 
or  the  opposite  party  has  intervened  to  conclude  that  right.  See  3  An.  196. 
Thus  the  defendant  has  two  judicial  days  within  which  to  file  his  answer  after  a 
judgment  by  default  has  been  taken  agamst  him  ;  nevertheless  he  may  file  his  an- 
swer and  have  the  de&ult  set  aside  at  any  time  before  a  trial  on  the  tacit  issue 
arismg  out  of  the  judgment  by  default.  12  L.  B.  7,  Lallande  v.  Terrell  The 
law  requires  the  opposition  to  be  filed  within  ten  days  after  the  publication  of  the 
filing  of  the  tableau  of  distribution,  yet  it  has  always  been  held  that  it  might  be 
filed  as  a  matter  of  right  at  any  time  (at  least)  before  the  case  is  set  down  for 
trial,  and  so  of  other  instances.  As  the  penalty  of  nullity  is  not  pronounced  by 
Article  3366,  if  the  party  does  not  file  his  opposition  within  ten  days,  we  do  not 
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L««^         think  that  a  sound  construction  of  it  would  require  this  court  to  hold  that  the 
Labavtb.       owner  of  an  estate  has  forfeited  the  same  to  the  person  setting  up  an  unfounded 
hypothecary  action,  if  his  opposition  to  such  hypothecary  action  has  not  been 
filed  within  ten  days  mentioned  in  the  Article. 

Again,  ^\jticle  3366  of  the  Civil  Code  provides  for  the  delay  within  which  an 
opposition  is  to  be  filed.  This  suit  was  commenced  by  another  proceeding,  the  . 
injunction,  and  as  the  Code  of  Practice  treats  of  these  two  proceedings,  injunc- 
tion and  third  oppositions,  under  distinct  heads,  we  should  have  no  hesitation,  did 
I  believe  Article  3366  in  force,  in  distinquishing  between  an  injunction  and  oppo- 
sition, in  order  to  prevent  the  evils  which  will  flow  from  an  opposite  construction. 
The  case  of  Berlin  v.  Laney  4  N.  S.  611,  relied  on  and  quoted  so  much  at  length, 
was  decided  before  the  great  repealing  Act  of  1828  was  passed. 

The  judge  of  the  lower  court  erred  in  receiving  the  parol  testimony  of  the 
Sheriff  to  show  that  any  other  terms  of  sale  were  announced  to  the  purchaaeis 
than  those  contained  in  the  advertisement  and  proces  verbal  of  the  sale.  It  is  too 
late  to  move  this  court  to  remand  the  cause  in  order  to  allow  the  Sheriff  to  amend 
the  proces  verbal  of  the  sale,  when  no  effort  was  made  in  the  lower  court  to  pro- 
cure such  amendment,  and  particularly  when  the  proces  verbal  of  the  sale  corres- 
ponds with  the  advertisements. 

The  sale  having  been  made,  on  the  petition  of  the  administrator,  on  a  credit  of 
twelve  months,  for  the  purpose  of  paying  debts,  it  was  not  necessary  that  it 
should  bring  the  appraisement,  and  it  cannot  be  treated  as  a  nullity  in  this  form 
of  action.  The  probate  sale  had  the  effect  of  extinguishing  the  mortgage  given 
by  the  deceased  upon  the  property,  and  the  mortgage  creditor  must  look  to  the 
proceeds  in  the  hands  of  the  administrator. 

It  is  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment  of  this 
court,  pronounced  on  the  28th  day  of  July,  1855,  be  set  aside,  and  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed ;  and  we  do  now  order,  adjudge 
and  decree,  that  the  injunction  sued  out  in  this  case  be  made  perpetual,  and  the 
said  mortgage  to  said  Marhham,  claimed  by  said  Labauve^  is  declared  extinguished 
as  to  said  tract  of  land,  and  it  is  further  ordered  that  the  defendant  pay  the  costs 
of  both  courts,  without  prejudice  to  any  right  he  may  have  upon  the  proceeds  of 
said  sale. 

Cole,  J.,  concurring.  Without  expressing  any  opinion  as  to  the  repeal  of 
Article  3366  of  the  Civil  Code  by  the  Act  of  1828, 1  concur  in  the  decree  of 
Chief  Justice  Merrick,  on  these  grounds,  to  wit : 

That  Article  3366  refers  to  oppositions,  and  is  not,  therefore,  applicable  to  the 
case  at  bar,  which  is  an  injunction. 

The  "  ten  days  "  therein  mentioned,  within  which  the  third  possessor  may  op- 
pose the  sale,  do  not,  therefore,  prescribe  the  period  beyond  which  it  is  too  kte  to 
sue  out  an  injunction. 

2.  Even  if  this  Article  may  be  considered  to  govern  the  time  within  which  an 
injunction  must  issue,  yet  the  same  form  of  expression  has  been  held  to  entitle  a 
party  to  act  so  long  as  no  action  of  the  court  or  the  opposite  party  has  inter- 
vened to  conclude  that  right ;  such  has  been  the  interpretation  of  the  court  as  to 
the  time  within  which  a  defendant  may  file  his  answer,  after  judgment  by  dcfonlt 
has  been  taken  against  him  ;  the  same  construction  governs  as  to  the  time  within 
which  a  party  may  file  an  opposition  to  a  tableau  of  distribution.  Wilson  v. 
Stale  Bank,  3  An.  197. 

Spoffobd,  J.,  dissenting.    A  re-hearing  was  granted  in  this  cause  three  yeais 
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ap^,  for  the  purpose  of  more  folly  investigating  tne  question  whether  Article         ^-^ 
3366  of  the  Civil  Code,  limiting  such  an  opposition  as  this  to  ten  days  from  the       Labavvb. 
service  of  the  order  of  seizure  upon  the  third  possessor  had  been  repealed. 

The  question  has  been  thoroughly  discussed,  but  the  discussion  has  failed  to 
satisfy  my  mind  that  there  has  been  a  repeal  either  express  or  implied. 

It  is  urged  that  the  Code  of  Practice,  adopted  subsequently  to  the  Civil 
Code,  of  itself  abrogated  the  provision  in  question,  because  Article  738  of  the 
former  Code  declares,  that  "  the  de&tor,  against  whom  this  order  of  seizure  shall 
have  been  rendered,  may  obtain  an  injunction  to  suspend  the  sale  if,  before  the 
time  of  saley  he  files  in  the  court  issuing  the  order  his  opposition  in  writing  alleg- 
ing some  of  the  reasons  contained  in  the  following  Article,  and  of  which  he  shall 
swear  to  the  truth."  The  argument  assumes  that  the  third  possessor  is  included 
under  the  expression  "  the  debtor  "  in  this  article.  But  this  inference  is  repelled, 
not  only  by  the  obvious  meaning  of  the  term  debtor^  but  by  the  subsequent  Arti- 
cles of  the  Code  of  Practice  itself,  which  proceed  to  draw  a  marked  distinction 
between  the  debtor  and  the  third  possessor.  Article  744  declares,  that "  the  exe- 
cutory process  in  matters  of  privilege  and  mortgage  may  be  pursued,  not  only 
a^nst  the  debtor  or  his  heirs,  but  also  against  the  third  possessors  of  the  things 
subjected  to  it,  according  to  the  forms  prescribed  in  the  third  paragraph,  2d  sec- 
tion, 3d  chapter  of  the  1st  part  of  this  Code."  i.  e.  Arts.  61  et  seq.  These  forms 
(as  to  the  third  possessor)  are  laid  down  in  Articles  68,  69,  70,  71,  72, 73  and  74^ 
Now  the  question  occurs,  is  there  anything  in  these  Articles  inconsistent  with 
Article  3366  of  the  Civil  Code?  For  if  they  can  stand  together  as  parts  of  one 
statute,  there  is  no  express  repeal.  And  it  seems  to  me  clear  that  they  can  stand 
together.  Article  71  authorises  the  third  possessor  (not  personally  bound  for  the 
debt)  to  oppose  the  sale,  by  the  plea  of  discussion.  But  it  says  nothing  about  the 
t'mie  within  which  this  opposition  must  be  made.  That  matter  is  left,  therefore^ 
where  it  stood  before,  regulated  by  Article  3366  of  the  Civil  Code,  which  requires 
the  opposition  to  be  within  ten  days  from  the  service  of  the  order  of  seizure.  In 
Article  74  a  time  is  limited  for  another  purpose,  but  not  for  the  filing  of  opposi- 
tions. "  Third  possessors  of  property  which  has  been  seized,  owing  to  their  fail- 
ure of  discharging  the  hypothecary  debt  within  ten  days  after  having  been  notified 
that  payment  has  been  demanded  of  the  hypothecary  debt,  may,  until  the  very  day 
of  the  sale,  retain  possession  of  the  hypothecated  property,  by  paying  the  debt 
with  interest  and  all  costs  incurred  in  the  suit."  We  cannot  suppose  that  the 
framers  of  the  Code  of  Practice  were  ignorant  of  Article  3366  of  the  Civil  Code 
or  of  the  judicial  interpretation  given  to  the  corresponding  Article  of  the  old 
Code.  And  their  silence  in  regard  to  the  limitation  of  the  oppositions  filed  by 
third  possessors,  whilst  treating  of  the  hypothecary  action,  indicates  that  they 
had  no  intention  to  change  the  law  in  that  respect.  Thus  much  for  the  alleged 
repeal  by  implication,  a  species  of  repeal,  we  may  remark,  not  favored  in  law. 

Again,  it  is  contended  that  the  provision  of  which  we  speak  was  expreesly  re- 
pealed by  the  25th  section  of  the  Act  of  March  25th,  1828,  wherein  it  was  de- 
clared, "that  all  the  rules  of  proceeding  which  existed  in  this  State  before  the 
promulgation  of  the  Code  of  Practice,  except  those  relative  to  juries,  recusation 
of  judges  and  other  officers,  and  with  respect  to  the  competency  of  the  latter,  be 
and  are  hereby  abrogated."  Is  the  limitation  of  an  opposition  by  a  third  posses- 
sor to  ten  days  ft-om  the  service  of  the  order  of  seizure  upon  him, "  a  rule  of  pro- 
ceeding "  in  the  sense  of  this  statute  ?  No  more,  it  would  seem,  than  the  pre- 
scription of  various  actions  laid  down  in  the  Civil  Code  and  other  statutes.  An 
49 
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^^»  Act  of  1817  (p.  136),  for  instance,  provided,  that  if  after  the  appointment  of  eyn- 
Labapvk.  dies,  any  of  the  creditors  of  the  insolvent  should  deem  it  necessary  to  oppose  it 
on  the  ground  of  fraud  in  the  insolvent  debtor,  or  of  the  appointment  having 
been  illegally  made,  he  shall,  within  ten  days  next  following  the  appointment  of 
said  syndics  lay  before  the  court  his  opposition,  stating  the  facts  regarding  the 
nullity  of  said  appointment,  or  the  fraud  by  him  alleged  against  the  inflolvent 
debtor.  It  would  hardly  be  contended  that  this  limitation  of  an  opposition  to 
ten  days  was  repealed  by  the  Act  of  1828,  on  the  ground  that  it  was  *'  a  rale  of 
proceeding  "  contemplated  thereby.  And  it  has  been  held  to  be  a  peremptory 
rule.  And  so  of  numerous  incidental  matters  in  the  Civil  Code.  The  Act  of 
1828  had  relation  to  such  statutes  as  were  previously  in  force  having  rtUes  of  prac- 
tice for  their  main  object,  and  did  not  repeal  any  thing,  in  the  Civil  Code  which 
could  harmonize  with  the  Code  of  practice. 

Thus  much  upon  the  question  of  the  repeal  of  Article  3366  of  the  Civil  Code, 
a  question  upon  which  I  am  compelled  to  difier  from  two  of  my  colleagues. 

But  the  only  point  upon  which  a  majority  of  the  court  have  expressed  an  opin- 
ion which  leads  to  a  reversal  of  the  former  judgment,  and,  therefore,  the  onlv 
points  established  as  the  doctrine  of  this  case,  is  a  point  not  raised  by  comtfd 
either  in  the  original  argument,  or  in  the  argument  upon  the  re-hearing.  It  was 
evidently  not  in  the  mind  of  the  court  when  the  re-hearing  was  granted,  for  the 
attention  of  counsel  was  only  called,  by  our  order,  to  the  eflfect  of  the  repealing 
Act  of  March  25th,  1828. 

That  point  is,  that  Article  3366  of  the  Civil  Code  does  not  touch  tills  case, 
even  if  in  force :  1st.  Because  it  relates  to  oppositions,  not  injunctions,  and 
2dly,  because  if  it  could  be  considered  as  relating  to  injimctions,  the  delay  is  di- 
rectory merely,  and  not  peremptory,  and  what  is  ordered  to  be  done  within  a 
given  time  may,  in  some  cases,  be  done  later. 

It  suffices  for  me  to  say,  that  both  these  arguments  were  considered  and  passed 
for  naught  in  the  parallel  case  of  Babin  v.  Laine,  4  N.  S.  64.  I  cannot  better 
close  this  dissenting  opinion  than  by  quoting  the  language  of  Mr.  Justice  Matr 
thews  in  that  case,  language  whose  weight  is  not  impaired  by  the  lapse  of  time, 
nor,  so  far  as  I  have  been  able  to  ascertain  up  to  the  present  case,  by  any  coon- 
tervailing  authority.  After  stating  that  the  order  of  seizure  and  sale  in  that  case 
"  was  regularly  served  on  the  plaiuti£&,  who  made  an  opposition  to  the  proceed- 
ing within  the  ten  days  allowed  to  them  by  law  for  that  purpose  ;  but  when  the 
Sheriff  was  about  to  proceed  to  sell  the  property  seized,  they  presented  a  petition 
to  the  judge  a  quo  for  an  injunction  to  stay  proceedings,  which  was  granted,  and 
afterwards  dissolved  on  hearing  of  the  cause ;  and  from  this  decree  of  dissolution 
they  appealed."  The  court  then  proceeded  to  give  the  following  reasons  for  af- 
firming the  judgment  which  dissolved  the  third  possessor's  injunction : 

*'  The  right  of  a  mortgage  creditor  to  cause  things  mortgaged  to  be  seized  and 
sold,  to  satisfy  the  debts  for  which  they  were  hypothecated,  notwithstanding  they 
may  have  changed  owners  and  possessors,  is  legally  clear  and  absolute.  Third 
possessors  of  mortgaged  property  have,  by  law,  the  choice  of  either  paying  the 
debt  for  which  it  is  mortgaged,  or  surrendering  it  to  be  sold,  etc.  If  they  do 
neither,  then  they  must  be  proceeded  against  by  what  is  termed  an  action  of  mort- 
gage, etc.  The  law  allows  to  them  ten  days  after  notification  of  the  order  of 
seizure  and  sale ;  within  which  they  are  bound  to  pay  the  debt  for  which  the  pro- 
perty is  hypothecated,  or  make  opposition  to  the  legality  of  the  mortgage  and  pro- 
ceedings thereon.    C.  C.  p.  462." 
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"  It  is  true,  tliat  no  negative  expressions  are  found  in  the  law  denying  the  exer-  I'wn 
dse  of  this  right  after  the  expiration  of  ten  days ;  but  we  are  of  opinion  that  the  Ijjuuts. 
negative  is  so  strongly  impliedf  as  to  show  the  intention  of  the  legislature  was,  to 
fix  that  period  limited,  within  which  alone  such  opposition  may  be  made.  Any 
other  interpretation  of  the  law  on  this  subject  would  entirely  destroy  the  facility 
granted  to  the  oollection  of  debts  secured  by  mortgage,  and  would  produce  the 
8une  delays  in  that  mode  of  pursuit,  now  called  summary  and  prompt,  which 
exist  in  the  ordinary  manner  of  proceeding,  and  which  are  so  iigurious  to  the  cre^ 
dit  of  our  fellow  citizens  who  reside  in  the  country." 

Still  entertaining  these  views,  I  think  the  judgment  heretofore  rendered  by  this 
court  should  remain  imdisturbed. 


OVERRULED  OPINION. 

SmvFQfRD,  J.    We  think  the  plaintiff  to  a  third  pomeesor  in  the  sense  of  the  law. 

"  Tie  third  poescKaor,  who  is  not  personally  liable  for  the  debt,  may,  notmthstandlng,  within  ten 
dmft/rom  hi$  being  tervei  with  an  order  <jf  teixure,  oppose  the  sale  of  the  property  inortgai7c*d,  which  is 
In  his  posfiesBion,  if  he  has  good  cause  to  show  in  support  of  such  opposition  :  as  that  the  mortgage  has 
not  been  registered,  or  other  plea,  or  if  there  Is  other  projierty  mortgaged  for  the  same  debt  within  the 
poesession  of  the  principal  debtor  or  debtors,  in  which  last  case  the  possessor  may  demand  that  his 
property  he  previously  di«cus.sod  in  the  form  alrectod  under  the  title  of  suretyship,  taxd  during  the  dis- 
GusBioa^  the  sale  of  the  property  mortgaged  and  in  the  possession  of  the  third  person  shall  bo  sus- 
peoded."     C.  G.  3366. 

This  article  is  copied  from  Art.  44,  sec.  2,  ch.  m,  tit.  XIX,  (p,  462,)  of  the  Code  of  1806 ,  with  bat  a 
atigbt  change,  which  is  one  merely  of  style. 

TtuA  Article  received  Judicial  interpretation  in  the  case  of  Sabin  v,  Laine,  4  N.  S.  611,  when  it  was 
held  that  if  the  third  po^M^ssor  failed  to  nuUco  his  opposition  within  the  ten  days,  ho  was  debarred  from 
making  it  afterwards.  The  court  said :  '*  It  is  true,  that  no  negative  expressions  are  found  in  the  law 
denying  the  exercise  of  this  right  after  the  expiration  of  ten  days  ;  but  we  are  of  opinion  that  the 
Dogative  Is  so  strongly  implied  as  to  show  the  intention  of  the  Legislature  was,  to  fix  that  period  limited, 
wHhiB  which  atone  such  opposition  may  be  mode.  Any  other  interpretation  of  the  law  on  this  subject 
would  entirely  destroy  the  fticility  granted  to  the  collection  of  debts  secured  by  mortgage,  and  would 
produce  the  same  delays  in  that  mode  of  pursuit,  now  called  summary  and  prompt,  which  exist  in  the 
ordinary  noanncr  of  proceeding,  and  which  are  so  ii^urioua  to  the  credit  of  our  fellow  citizens  who  re- 
side in  the  country." 

No  authority  has  been  referred  to  which  clashes  with  this  decision. 

The  phrase  "  good  cause  to  show  in  support  of  such  opposition,"  Is  very  broad,  and  the  Instance 
KiTen,  **  as  that  the  mortgage  has  not  been  registered,"  is  not  exclusive.  If  that  to  such  a  cause  aji 
must  be  shown  within  ten  days,  there  to  no  reason  why  the  defence  that  the  land  has  been  purged  of 
the  mortgage  by  a  probate  sale,  (the  plea  set  up  in  tfato  case)  should  not  be  interposed  within  the  same 
limited  time.  Indeed,  the  Article  of  the  Gbdo  would  seem  to  imply  that  all  pleas  known,  or  which 
might  be  known,  to  the  third  possessor  at  the  ttane  of  the  service  of  the  order  of  seizure  and  sale, 
£b>iuld  be  intcrposLHl  before  the  expiration  of  ten  davs. 

In  thto  case  the  plaintilT  in  injunction  apiioars  to  >have  been  served  with  the  order  of  seizure  on  the 
ISth  June,  1852  :  he  sued  out  his  injunction  and  filed  hto  opimsition  on  the  2d  August,  1852. 

The  defondant  in  injunrtion  (plaintiff  in  the  order  of  seizure  and  sale^  excepted  in  limine,  that  the 
third  puflscflsor  had  not  made  hto  opposition  in  time  to  be  heard.  The  dtotrict  judge  being  of  thto  opin- 
ion, dimolvcd  the  ii^unction  and  ordered  the  .sale  to  pnxrcod. 

Under  the  authorities  cited,  we  cannot  say  that  thto  doctoion  was  orroneoiis. 

The  judgment  to,  therefore,  afllrmod,  with  coats. 


£.  H.  Williamson  and  Husband  v.  Alexander  Amiltok. 

A  partltioa,  even  when  it  takes  on  itself  the  aspect  and  quality  of  a  compromise,  may  be  attacked  for 

lerian  beyond  one-fourth,  but  when  the  partition  to  once  made  and  the  parties  compromise  on  dtepntes 

growing  oat  of  it^  the  compromtoe  to  nnaaaailable  for  lesion. 
The  acceptance  by  the  wife,  separated  from  bed  and  board  of  the  community,  under  Article  2889  of  the 

Code  need  not  be  by  notarial  act ;  like  the  heir's  acceptance  of  a  succession,  it  may  be  either  express 

or  tacit. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ouachita,  Richardson,  J. 
/.  T,  LmdeUng,  for  plaintifiEs  and  appellants.    Morrison  If  Purvis  and  Mc- 
Gmre  ^  Ray,  for  defendant. 
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WiuiAMBoar         Spopford,  J.    Thig  suit,  brought  by  a  divorced  wife  against  her  former  hus- 
amuov.        band,  has  narrowed  itself  down  to  a  claim  for  the  rescission  of  a  volontary  parti- 
tion between  them  of  the  property  they  formerly  held  in  common,  on  the  ground 
of  lesion  only. 

There  are  other  objections  in  the  petition  which  it  is  mmecessary  to  notice,  as 
none  of  the  exceptions  filed  were  sufficient  to  require  the  dismissal  of  the  sait 

I.  The  defendant  contends  that  the  act  passed  between  himsdf  and  the  plaintiff, 
after  the  decree  of  separation  and  dissolution  of  the  community,  was  a  transaction 
or  compromise,  and,  therefore,  cimnot  be  annulled  on  the  score  of  lesion. 

Article  3045  of  the  Civil  Code,  declaring  that "  transactions  have,  between  the 
interested  parties,  the  authority  of  the  thing  adjudged,  and  cannot  be  attacked  oo 
account  of  any  error  in  law  or  any  lesion"  must  be  construed  in  connection  with 
other  Articles  of  the  Code  in  pari  materiay  so  that  all  may  have  thdr  full  eflect 
The  following  Articles  fully  sustiun  the  present  action,  if  the  all^ation  of  lesitm 
beyond  one-fourth  is  proved  : 

"  Partitions  made  even  with  persons  of  full  age,  may  be  rescinded,  like  (Aket 
covenants,  for  radical  vices,  such  as  violence,  fraud  or  error."    C.  C.  1435. 

"  They  may  even  be  rescinded  on  account  of  lesion  ;  and  as  equality  is  the  basis 
of  partitions,  it  suffices  to  cause  the  rescission  that  such  lesion  be  of  more  than 
one-fourth  of  the  true  value  of  the  property."    C.  C.  1436. 

"  The  action  of  rescission  mentioned  in  the  foregoing  Articles,  takes  phioe,  in 
the  cases  prescribed  by  law,  not  only  against  all  acts  bearing  the  title  of  partitums, 
but,  even  against  all  those  which  tend  to  the  division  of  property  between  co-heirs, 
whether  such  acts  be  called  sales,  exchanges,  compromises,  {transactions)  or  by  any 
other  name."    C.  C.  1440. 

"  But,  after  the  partition,  or  the  act  operating  the  same  effect,  the  action  of  res- 
cission can  no  longer  be  admitted  against  a  compromise  (tra^isaction)  made  to 
put  an  end  to  disputes  arising  tn  consequence  of  the  first  act,  although  there  diooM 
be  no  suit  commenced  on  the  subject."    C.  C.  1441. 

Here  is  an  evident  exception  to  the  rule  with  regard  to  the  finality  of  compro- 
mises. A  partition,  even  when  it  takes  upon  itself  the  aspect  and  qualities  of  a 
compromise,  may  be  attacked  for  lesion  beyond  one-fourth ;  but  the  partition  once 
made,  if  disputes  grow  out  of  it,  and  the  parties  compromise  on  those  disputes, 
this  compromise  is  unassailable  for  lesion. 

In  the  present  case,  the  parties,  separated  in  property  and  from  bed  and  board, 
under  a  judgment  decreeing  tliat  an  inventory  and  appraisement  of  the  common 
property  be  made,  and  that  it  be  partitioned  between  them,  went  before  a  Xotary 
Public  and  entered  into  the  agreement  now  sought  to  be  annulled  for  lesion. 

It  recited,  that  on  the  16th  of  December,  1854,  "a  judgment  of  separation <^ 
bed  and  board,  and  a  dissolution  of  the  community  existing  between  them  as  hus- 
band and  wife,  was  duly  rendered  ;  and  that  with  a  view  of  settling  the  said  com- 
munity and  of  closing  all  the  pecuniary  affiiirs  between  them,  the  said  Mrs.  Elisor 
beth  H.  Amilton  takes,  and  the  said  Alexander  Amilton  transfers  to  her,  certain 
described  property,  "  as  her  part  of  the  said  community" ;  and  '*  all  the  balance  of 
said  community  property  is  to  belong  to  said  Alexander  Amilton,  this  being  a  full 
and  final  settlement  of  said  conmiunity  between  them."  This  act  was  passed  on 
the  13th  January,  1855,  within  thirty  days  after  judgment  dissolving  the  oommu- 
nity. 

It  is  to  fill  intents  and  purposes  an  act  of  partition,  and  the  evidence  of  Mc- 
Guire  and  Richardson  if  legally  admissible,  which  it  could  hardly  be,  to  ezplun 
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so  BDunbigaoas  a  notarial  act  as  this,  would  not  have  changed  its  character  so  as     wnxjiwoif 
to  withdraw  it  from  the  operation  of  Article  1436, 1440  and  1441  of  the  Code.  AMxam. 

n.  But  ihe  defendant  contends  that  the  plaintiff  cannot  maintain  this  action, 
because  she  is  conclusively  presumed  to  have  renounced  the  community,  not  hav- 
ing aooepted  it  with  due  formality  thirty  days  after  the  judgment  of  separation. 
The  Article  2389  of  the  Civil  Code  is  relied  on  as  sustaining  this  position. 

It  would  be  a  singular  provision  of  law  which  should  allow  a  husband  who, 
within  thirty  days  after  a  judgment  of  separation  obtained  by  his  wife  against 
himself  dissolving  the  community,  had  made  an  amicable  partition  of  the  common 
property  between  himself  and  her,  pursuant  to  a  judicial  decree  rendered  upon 
the  express  prayer,  to  plead  the  prescription  of  thirty  days  against  her  right  to 
accept  He  is  effectually  estopped  from  such  a  plea.  Not  only  is  there  a  judg- 
meot  between  these  parties  declaring  her  entitled  to  one-half  the  conmiunity, 
bat  he  has  acknowledged  her  right  by  his  notarial  attempt  to  make  the  partition. 
An  acceptance  of  the  community  by  a  wife  separate  in  property,  although  to  be 
made  within  thirty  days  from  the  separation  finally  pronounced,  need  not  be  by  a 
notarial  act  for  that  purpose  only ;  but,  like  the  heir's  acceptance  of  a  succession, 
may  be  either  express  or  tacit.    C.  C.  982. 

In  the  Old  Code  (Article  81)  there  was  a  provision  that  ''  the  acceptance  of 
the  partnership  or  community  of  gains,  shall  be  made  in  the  same  form  as  is  above 
prescribed  for  the  renunciation  of  the  same"  But  the  contradiction  between  such 
a  provision  and  those  accompanying  Articles  which  declared  that  an  acceptance 
was  implied  by  the  interference  of  the  wife  with  the  common  property,  or  her 
Bofiering  a  judgment  to  go  against  her  as  a  partner,  was  perceived  by  the  com- 
mittee of  jurists  appointed  to  revise  the  Code  of  1808,  and  in  our  present  Code 
the  absurdity  was  removed  by  dropping  altogether  the  provision  which  required 
any  particular  formalities  whereby  the  separated  wife's  acceptance  was  to  be  indi- 
cated. No  more  full  or  conclusive  evidence  of  her  acceptance  could  have  been 
given  than  was  given  by  the  very  act  sought  to  be  annulled,  an  act  passed  within 
thirty  days  after  the  decree  which  she  had  prayed  for,  awarding  her  one-half  of 
the  common  estate,  and  an  authentic  act  professing  to  partition  the  community, 
and  by  virtue  whereof  she  actually  received  a  portion  of  it.  She  claimed  no  de- 
ky  to  deliberate.  The  formality  of  an  inventory  was  waived  by  her  acts  con- 
stancy showing  her  intention  to  accept  the  community,  and  actually  intermed- 
dling in  it  She  expressly  accepted  it  by  joining  in  an  act  of  partition.  There 
is  nothing  inconsistent  with  these  views  in  the  case  of  Audrich  v.  Lamothe  et  al, 
12  An.  76.  The  remarks  in  that  opinion  must  be  construed  with  reference  to  the 
point  in  judgment ;  that  was,  that  the  wife  could  not  be  held  liable  for  debts  of 
the  community  after  a  judgment  of  separation,  because  she  had  never  claimed  any 
interest  in  it,  and  never  intermeddled  with  it,  but,  on  the  contrary,  by  having  done 
neither,  and  having  failed  to  procure  an  inventory  and  to  accept  within  thirty 
days  after  the  decree  of  separation,  she  was  presumed  to  have  renounced.  Sec 
C.  C.  2404 ;  C.  N.  1463 ;  5  Marcade,  604  ;  13  TouUier,  No.  131  ;  Herman  v. 
Theurer,  11  An.  71. 

"  L'acceptation  de  \&  communaute,  comme  oelle  d'une  succession,  pent  se  faire 
expressement  ou  tacitement  verbis  ou  facto»  II  y  a  acceptation  expresse  lorsque 
k  femme,  soit  principalement  et  par  un  acte  dresse  dans  ce  but,  soil  incidemment 
et  dans  un  ode  qadconqae,  prend  la  qualite  de  fenune  commune.  11  y  a  accepta- 
tion tacite,  lorsque  la  femme  s'immisce  dans  les  biens  de  la  communaute."  5  Mar- 
cade,  594. 
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UI.  The  prescription  of  thirty  days  ft^inst  the  wife's  right  to  accept  for  want 
Amtiosr.  of  an  acceptance  in  a  particular  form  with  a  previous  inventory,  having  been  er- 
roneously considered  by  the  District  Judge  as  a  peremptory  bar  to  the  present 
action,  it  only  remains  to  inquire  whether  there  was  lesion  beyond  one^oorth  to 
plaintiff's  prejudice  in  the  partition  of  the  13th  of  January,  1855.  For  llie  ex- 
ception as  to  the  lack  of  more  specific  averments  as  to  the  value  of  the  property 
and  the  extent  of  the  lesion  came  too  late. 

It  is  a  question  of  fact  whether  there  was  lesion  or  not  Our  appredalion  of 
the  evidence  has  led  us  to  the  conclusion,  that  there  was  manifestly  lesion  to  a 
greater  extent  than  the  value  of  one-fourth  of  the  property.  But  as  to  tiiedetuls, 
it  would  be  premature  to  decide  now  what  should  be  done  upon  a  resdasicHi.  We 
can  only  order  that  the  parties  be  referred  to  a  notary  to  make  a  new  partition. 
The  rights  of  the  parties  can  then  be  adjusted  before  the  lower  court  in  the  usual 
form. 

It  is,  therefore,  decreed,  that  the  judgment  of  the  District  Court  be  avoided 
and  reversed ;  and  it  is  now  ordered,  adjudged  and  decreed,  that  the  .partitioD  of 
the  property  heretofore  held  in  common  between  the  plaintiff  and  defendant,  as 
passed  before  B.  D,  Sheppardy  Recorder  of  the  parish  of  Ouachita,  on  the  13tfa 
of  January,  1855,  be  rescinded  and  annulled  for  lesion  beyond  one-fourth.  And 
it  is  further  ordered  and  decreed,  that  this  cause  be  remanded  to  the  lower  ooort, 
with  instructions  to  refer  the  parties  to  a  Notary  Public  and  appoint  experts  for 
the  purpose  of  taking  an  inventory  of  such  of  the  said  property  as  may  be  still 
subsisting,  and  effecting  a  new  partition  in  pursuance  of  the  decree  of  separation 
between  the  parties,  signed  on  the  16th  of  December,  1854,  and  that  the  suit  be 
otherwise  proceeded  in  according  to  law ;  the  costs  hitherto  incurred  in  the  Dis- 
trict Court  and  those  of  this  appeal  to  be  borne  by  the  defendant  and  appellee, 
and  the  future  costs  to  await  the  judgment  of  the  court 
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MosEs  H.  Butler  o.  Jaues  T.  Watts. 

The  final  docision  of  Iho  land  dopartmont  upon  queetknu  of  Utie  provknis  to  the  issaaiicc  of  psteotc  or 
divestiture  of  title,  ia  of  itself  so  for  equivalent  to  an  actual  eviction,  as  to  sustain  the  actioo  of  w- 
117    806  ranty— 4inle88  the  defendant  In  warranty  shall  perfect  the  title. 

~  ^  The  decision  of  the  General  Dmd  Office  being  subject  to  an  appeal  to  the  Secrelaiy  of  the  iBieriar,  ii 

not  technically  ret  judicata;  yet  an  oxcepUcm  to  an  action  hi  warranty,  upon  the  grounds  thst wack 
an  appeal  dpcs  lie,  does  not  go  to  the  dismisflal  of  the  action.  Defendant  could  only  claim  a  ooa- 
Unuance  (after  having  taken  such  appeal)  until  the  same  should  be  decided. 

APPEAL  from  the  District  Court  of  the  parish  of  Ouachita,  RickardsonjJ. 
J.  T,  Ludley,  for  plaintiff  and  appellant  Morrison  If  Purvis,  for  defeudaoi 
Merrick,  C.  J.  Plaintiff  alleges  that  defendant,  on  the  10th  day  of  Jooe, 
1857,  sold  him  a  tract  of  kind  containing  one  hundred  and  fifty-eight  acres,  for  the 
price  of  ^049  30  :  92400  in  cash,  and  the  residue  in  two  negotiable  notes  pay- 
able in  March  1858  and  March  1859,  for  $1174  65  each ;  that  since  that  sale,  the 
government,  having  jurisdiction  of  such  matters,  has  decided  that  the  ciaim  of  said 
Watts  was  invalid,  and  that  he  had  no  right  or  title  to  the  said  hinds,  and  Hoi 
said  sale  was  the  sale  of  the  property  of  another ;  that  since  the  decision  by  the 
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lAod  Office  at  WaBhington,  the  defendant  has  transferred  said  promisaory  notes  to  Bnun 
f,  P.  Pargoudf  with  a  view  of  defrauding  petitioner  and  to  prevent  him  from  Watir 
asserting  his  just  right ;  that  he  has  been  virtually  evicted  from  the  thing  sold  by 
the  aaid  decision,  and  that  the  sale  being  of  the  property  of  another,  was  void ; 
bat  should  the  court  or  the  defendant  be  of  the  opinion  that  the  defendant  can 
yet  sustain  his  title,  then  and  in  that  case,  plaintiff  avers  that  he  has  just  reasons 
to  fear  that  he  shall  be  disquieted  in  his  possession  by  the  United  States  or  some 
daimant  holding  under  or  through  the  United  States. 

Petitioner  prays  that  defendant  be  decreed  to  give  security  for  the  refund- 
ing of  the  $2400  already  paid,  also  for  the  repayment  of  the  notes  outstanding 
in  the  event  petitioner  should  be  compelled  to  pay  them,  and  it  should  be 
finally  determined  that  said  Watts  had  no  title  to  the  said  described  tract  of  land ; 
and  if  he  fails  to  give  the  necessary  security,  that  the  sale  be  annulled,  (petitioner 
offi^ring  to  abandon  the  possession  to  said  Watts) ;  and  that  he  may  recover  judg- 
ment against  said  Watts  for  said  sum  of  92400,  and  interest ;  and  that  said  note 
be  cancdled,  or  in  the  event  of  their  transfer  before  maturity,  he  have  judgment 
against  Watts  for  their  amount. 

The  defendant  excepted,  on  the  ground  that  the  suit  was  premature,  that  defend- 
ant's preemption  right  to  the  land  in  controversy  has  not  been  finally  cancelled, 
nor  has  the  plaintiff  been  evicted  or  disturbed  in  his  possession. 

A  letter  from  the  Commissioner  of  the  General  Land  Office  to  the  Register  and 
BeoeiTer,  was  offered  in  evidence  on  the  trial  of  the  exception,  advising  them  that 
the  defendant's  "  preemption  claim  "  to  the  land  sold  to  plaintiff  had  been  can« 
celled  on  the  ground  that  the  defendant  had  not  complied  with  the  provisions  of 
the  Acts  of  Congress  of  the  4th  of  September,  1841,  and  3d  of  March,  1853. 

The  judgment  of  the  lower  court  maintained  the  exception,  and  phuntiff 
appeals. 

It  is  well  settled,  that  the  action  of  the  land  department  upon  questions  of  this 
kind  is  final,  and  that  the  courts,  as  a  general  rule,  are  without  power  to  revise 
the  decisions  of  such  department,  specially  entrusted  by  the  government  with  juris- 
diction over  the  surveys,  location,  settlements  upon,  and  sales  of  the  public  lands. 
It  would  also  seem  that  the  final  decision  of  the  land  department  upon  the  ques- 
tion of  title,  previous  to  the  issuance  of  the  patent,  or  divestiture  of  title  of  the 
govemment,  is  itself  so  far  equivalent  to  an  actual  eviction,  as  to  sustain  the  action 
of  warranty,  unless  the  defendant  in  warranty  shall  perfect  the  title.  Hall  v. 
Neill,  3  An.  327. 

But  it  is  contended  that  the  decision  of  the  Commissioner  of  the  General  Land 
Office  cannot  have  the  effect  of  the  thing  adjudged,  because  an  appeal  lies  from 
his  decision  to  the  Secretary  of  the  Interior.  It  is  true  that  the  decision  of  the 
Commissioner  of  the  General  Land  Office  is  subject  to  appeal,  and  is  not  there- 
fore, technically,  res  judicata ;  yet,  as  there  is  no  limit  within  which  the  appeal  is 
to  be  taken,  except  perhaps  the  delivery  of  the  patent ;  and  as  the  defendant,  who 
is  the  party  to  take  the  appeal,  may  never  apply  for  such  appeal,  we  think  that 
the  exception  does  not  go  to  the  dismissal  of  the  action,  and  at  most  the  defendant 
could  only  claim  a  continuimce  of  the  cause  (after  having  himself  taken  such 
appeal)  until  the  same  should  be  decided. 

It  is  unnecessary  to  express  an  opinion  upon  the  question,  whether  the  pro- 
visions of  Article  2535  C.  C.  can  be  invoked  by  way  of  an  action,  where  the 
negotiable  paper  given  as  the  price  has  been  put  in  circulation  before  maturity,  or 
whether  the  party  must  wait  until  he  is  sued  upon  it,  before  he  can  require  such 
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BcTLm        security.    The  Article  has  no  application  where  the  money  has  been  paid  to  the 

wlim         vendor.    17  L.  R.,  26  ;  2  An.  460. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  the  exception  overruled ;  and  that  this  case  be 
remanded  to  the  lower  court  for  further  proceedings,  and  that  the  defendant  pay 
the  cost  of  the  appeal. 


GiNCY  LoNG'ct  als.  r.  Eliza  Barxes. 

A  Judgment  against  a  warrantor  will  not  be  amended  by  the  Supreme  Court,  where  the  wamntGrhu 
not  boon  mado  a  party  to  the  appeal  bond. 

APPEAL  from  the  District  Court  of  the  parish  of  Claiborne,  Richardson,  J. 
D.  Watkins,  for  plaintiff.     Vaugkan  ^  Vaugkan,  for  defendant  and  appel- 
lant. 

Buchanan,  J.  The  defendant  and  appellant  asks  for  an  increase  of  the  jngd- 
ment  rendered  in  her  favor  against  her  warrantor,  Ambrose  FkiUips,  by  the  Dis- 
trict Court.  But  this  court  cannot  afford  her  any  relief  in  this  respect,  for  she 
has  not  made  her  warrantor  party  to  this  appeal ;  the  only  obligees  mentioned  ra 
the  appeal  bond  being  the  plaintiffs.  The  warrantor,  PhUlipSj  has  made  an  appear 
ance  in  this  court,  it  is  true;  but  it  is,  to  move  for  the  dismissal  of  the  appeal  aa 
regards  himself. 

The  only  parties  before  us,  are  the  plaintiff  and  defendant. 

The  plaintiffs,  appellees,  answer  the  appeal,  praying  for  an  amendment  of  the 
judgment  rendered  as  between  themselves  and  the  appellant,  by  disallowing  the 
value  of  improvements  put  by  defendant  upon  the  land ;  which  is  allowed  by  tlie 
District  Court  in  compensation  of  the  rent  for  1856  and  1857. 

The  appellees  are  entitled  to  the  amendment  claimed  by  them.  The  defendaot 
has  not  asked  by  her  pleadings  for  compensation  for  her  ImprovanentB,  at  tiie 
hands  of  plaintifife. 

Her  answer  to  the  plaintiff'  petition,  after  a  general  denial,  avers  that  she  por 
chased  the  land  claimed  by  plaiutifis,  from  Ambrose  Phillips ;  that  she  has  paid 
her  vendor,  and  has  made,  since  the  purchase,  valuable  improvements. 

She  prays  that  Phillips  be  cited  as  warrantor  ;  and  in  case  the  p1ainti£&  have 
judgment  against  her,  that  she  may  have  judgment  over  against  said  PhiUifs  for 
the  amount  paid  by  defendant  for  the  land,  and  for  the  improvements,  &c. 

That  portion  of  the  judgment  allowing  defendant  one  hundred  and  filly  dollars 
in  the  shape  of  an  ofi^t  against  rent  recovered  by  plaintifife,  thus  appears  to  be 
ultra  petitum. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court, 
as  between  the  plaintiff  and  the  defendant,  be  amended,  by  decreeing  that  plain- 
tiffs recover  of  defendant  rent  at  the  rate  of  seventy-five  dollars  per  anoimi..  from 
the  Ist  January,  1856,  until  plaintiffs  are  put  in  possession  of  the  premise  nwo- 
tioned  and  described  in  the  judgment ;  that  in  all  other  respects,  the  judgment  in 
this  case,  as  between  plaintifl^  and  defendant,  be  affirmed ;  and  that  defendant 
pay  costs  in  both  courts. 
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J.  H.  DixKGRAVE,  Administrator,  v.  Permelu  Sloan. 

Ibe  SherUTte  not  authorized  to  seize  property  in  another  parish,  even  when  pointed  out  by  the  debtor. 

APPEAL  from  the  DiBtrict  Court  of  the  Pariah  of  Union,  Richardson,  J. 
J.  T,  Luedling,  for  plaintiff  and  appellant    Baker  ilk  Harris  and  Garret  & 
Benton,  for  defendant 

Merrick,  C.  J.  This  is  an  action  to  recover  from  the  defendant,  a  tract  of  land 
containing  150  acres  in  the  parish  of  Union, 

It  will  be  needless  to  examine  the  bill  of  exception  to  the  introdnction  of  de- 
fendant's title,  under  the  allegation  in  the  answer.  Never  having  been  in  posses- 
sion himself,  and  having  expressly  attacked  defendant's  title  in  the  petition,  the 
plaiotiff  is  in  no  condition  to  insist  that  the  defendant  is  a  mere  trespesser.  He 
most  recover  upon  the  strength  of  his  own  title. 

When  wc  examine  his  title  we  find  he  claims  in  virtue  of  a  Sheriff's  deed  exo- 
cnted  in  1840  by  the  Sheriff  of  the  parish  of  Ouachita.  It  does  not  describe  the 
land  as  lying  in  the  parish  of  Union,  but  the  proof  clearly  shows  that  it  applies  to 
one  of  two  tracts  of  land  lying  in  that  parish,  and  then  owned  by  one  Joseph 
Hedge,  against  whom  the  execution  issued. 

The  writ  o(Ji.fa.  did  not  confer  upon  the  Sheriff  of  the  parish  of  Ouachita  the 
power  to  sell  the  land  of  the  defendant  in  execution,  lying  in  another  parish.  It 
commanded  him  (in  conformity  to  the  Code  of  Practice)  in  default  of  personal 
estate  of  the  said  Hedge,  to  cause  the  money  to  be  made  out  of  the  real  estate  and 
slares  of  said  Hedge,  in  his  parish,  viz  :  Ouachita.  C.  P.  643,  646.  He  could 
Dot  go  out  of  his  jurisdiction  to  seize ;  and,  when  he  had  sold,  it  was  impossible  to 
deliver  poBsession. 

But  it  is  said  that  the  defendant  himself  pointed  out  the  property,  and,  therefore, 
be  could  not  complain  of  the  sale,  neither  can  those  holding  under  him.  The 
Sheriff  was  not  authorized  to  seize  property  in  another  parish,  even  when  pointed 
ovt  by  the  debtor.  C.  P.  646.  We  think  where  a  purchaser  at  Sheriff 's  sale  has 
never  been  in  possession  of  the  property,  and  relies  merely  upon  a  paper  title, 
nsnlting  from  the  proceedings  of  the  Sheriff  making  the  sale,  something  more 
most  be  shown,  as  a  waiver  of  jurisdiction,  than  the  mere  return  of  the  Sheriff. 
It  b  quite  probable  that  a  knowledge  on  the  part  of  the  bidders  at  the  sale,  of  the 
location  of  the  land,  was  the  cause  that  it  brought  only  the  trifling  sum  of  $3  50. 

The  prescription  of  five  years  cannot  avail  plaintiff.    Dodeman  v.  Barrow. 

Final  judgment  was  properly  rendered  in  favor  of  the  defendant,  for  it  is  evident 
tiiat plaintiff's  only  hope  of  recovering  must  depend  upon  the  Sheriff's  deed,  and 
that,  it  is  seen,  becomes  unavailing.    6  Bob.  356 ;  6  N.  S.  210, 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  afl&rmed,  with  costs. 
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S.  H.  McFarland,  Administrator,  v,  R.  White. 

lu  tho  absence  of  proof  of  the  laws  of  another  State  where  a  Judgment  was  rendered,  our  courts  wili 
give  the  same  effect  to  the  Judgment,  when  a  rcconvcntional  demand  was  set  up,  tliat  would  be  given 
when  a  like  demand  is  set  up  in  our  courts. 

Hie  sickness  of  counsel  and  bubiUty  to  attend  hi  porson  to  the  floH  when  it  was  tried,  is  no  ground  for 
annulling  a  Judgment  which  was  obtained  without  fhuidby  tho  opposite  party. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Land,  J. 
Grain  If  Nutt  and  Drew  Sf  Kilpatrick,  tot  pkintifF.    B,  L.  Hodge,  for  de- 
fendant and  appellant. 

Mbrrick,  C.  J.  The  defendant  instituted  an  action  in  the  United  States  Dis- 
trict Court  in  Texas,  against  the  estate  represented  by  the  plaintiff,  to  recover 
Several  silms  of  money  alleged  to  be  due  the  defendant  by  the  latter.  The  defen- 
dant in  that  suit,  and  plaintiff  in  thid,  pleaded  in  bar  of  the  same,  among  other 
things : 

1st.  That  the  demand  had  not  been  presented  to  him  as  administrator  within 
twelve  months,  as  required  by  the  laws  of  Texas. 

2d.  The  limitation  or  prescription  of  four  years. 

3d.  That  the  allegations  in  the  plaintiff's  petition  are  not  true. 

The  answer,  after  setting  forth  further  special  defences,  and  praying  jndgiaent 
ttpon  the  same,  prayed  also  for  judgment  against  the  plaintiff  (after  allowing  him 
one  credit)  for  several  sums,  amounting  to  $3,100  09,  and  for  general  relief. 

At  the  April  term,  1855,  at  Tyler,  in  Texas,  a  jury  Wasempanneled,  and  in  the 
absence  of  plaintiff's  (Whitens)  counsel,  the  case  w^as  tried  and  a  jndgineot 
for  $3,200  15  was  rendered  against  T^hite,  the  coundel  remitting  $100  of  the 
same. 

The  defendant  in  the  suit  in  Texas,  instituted  this  action  ux>on  the  judgment  in 
his  favor  in  the  District  Court,  for  the  parish  of  Caddo,  in  January,  1856. 

The  defendant,  W^hite,  alleges  in  his  answer  (and  has  verified  it  by  his  oath.) 
that  after  entrusting  his  claims  to  Mr,  Hill,  hid  attorney  in  Texas,  that  he  heard 
nothing  concerning  them,  until  he  was  called  on  to  settle  the  judgment  agaibst 
him.  That  he  was  never  notified  of  the  reconventional  demands  made  ag^nst 
him,  and  that  his  attorney  Was  not  acquainted  With  the  fact  of  such  demands  be- 
ing made.  He  avers  that  he  "  was  not  in  any  manner  indebted  to  the  said  Mn 
W.  Scott  or  his  estate,  and  that  if  he  had  been  advised  of  the  demands  being  made 
against  him  by  the  defendant  in  the  aforesaid  suit  in  Texas,  he  could  and  vtoM 
have  proved  that  they  were  totally  unfounded.  He  then  avers  that  When  the  jndg- 
ment  was  rendered  in  the  United  Stated  Court  against  him,  his  attorney,  Mr,  Hill, 
was  sick,  and  confined  to  his  bed  in  Marshall. 

Upon  the  trial  of  tho  present  suit,  defendant  offered  Mr,  Grain  as  a  witness  to 
prove,  "  that  in  the  year  1845,  subsequent  to  the  time  when  it  is  averred  in  the 
answer  of  defendant  in  the  suit  in  the  United  States  Court,  that  the  obligations  of 
the  present  defendant  arose,  he,  witness,  heard  John  W,  Scott  declare,  explicitly, 
that  the  present  defendant.  White,  was  not  indebted  to  him,  but  that  be,  said  Scott 
would  be  ouing  to  said  defendant  White  any  amount  that  said  White  would  have 
to  pay  upon  the  judgment  of  Woodruff  y.  White,  and  W,  T.  Scott  v.  White  etal. 
filed  in  evidence  in  this  suit."    The  plamtiff  objected  to  this,  upon  tbe  groond 
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"  that  it  is  not  competent  to  offer  evidance  to  question  the  validity  of  the  judg-      McFaelaud 
ment  rendered  in  the  United  States  District  Court  in  Texas."  Whitv. 

Thereconvcntional  demands  of  the  defendant  White,  in  this  case,  arc  substan- 
tially the  same,  as  the  cause  of  action  set  up  in  his  petition  in  the  suit  in  the  Dis- 
trict Court  in  Texas.  Judgment  was  rendered  in  favor  of  plaintiff  for  $3,100  15 
and  iDterest,  but  the  Judge  a  quo  gave  the  defendant  judgment  upon  his  rccon- 
Teotional  demands  for  the  following  sums,  to  wit :  $200  with  five  per  cent,  from 
the  8th  of  May,  1848,  and  $500  with  five  per  cent  interest  from  the  10th  July 
1848,  and  $334  82  with  like  interest  from  14th  of  May,  1849  ;  and  the  further 
sun  of  $335,  with  like  interest  from  the  5th  of  February,  1848,  and  allowed  them 
to  compensate  to  that  extent  the  plaintiff's  judgment  for  $3,100  15. 

The  defendant  appealed ;  and  the  plaintiff  has,  by  his  answer  to  the  appeal, 
prayed  for  an  amendment  of  the  judgment,  so  as  \o  reject  the  sums  allowed  the 
defendant  by  way  of  reconvention. 

The  appellant  claims  a  reversal  of  the  judgment,  in  substance,  on  two  grounds, 
Tiz :  That  the  defendant  had  no  notice  of  the  rcconventional  daraaad  against  him 
in  the  suit  in  Texas,  and  that  the  judgment  is  inequitable,  inasmuch  as  the  de- 
faidaQt  was  prevented  by  accident  from  availing  himself  of  his  defence,  against 
the  reconventional  demand  of  the  administrator,  and  as  a  court  of  equity 
will  relieve  in  a  like  case,  the  same  relief  ought  to  b3  extended  by  our  own 
courts. 

It  seenas  to  us,  in  the  absence  of  the  proof  of  the  law  of  Texas  on  the  subject, 
that  we  must  give  the  same  effect  to  the  reconventional  demand  in  the  Texas  suit, 
that  we  would  give  to  a  like  demand  in  our  own  courts.  The  plaintiff  is  con- 
8id2red*as  in  court,  and  bound  to  take  notice  of  all  adverse  proceedings  and  de- 
fend set  up  in  the  cause  which  he  has  commenced  and  is  prosecuting  against  his 
adversary. 

On  the  other  ground  raised  by  appellants  counsel,  we  think,  from  the  form  of 
th3  issue  tendered  the  plaintiff  by  the  defendant's  plea  in  the  United  States  Dis- 
trict Court,  that  the  single  judgmsnt  rendered  was  responsive  to  the  issue,  and  a 
har  to  any  further  suit  upon  the  same  demands.  When  rendered,  it  became  con- 
clusive upon  the  parties  until  set  aside  by  an  appeal  or  some  suit  in  chancery  or 
at  law,  to  annul  the  same. 

And  if  our  courts  will,  in  any  case,  entertain  a  demand  in  nullity  by  way  of  an 
answer  upon  a  judgment  rendered  in  another  State,  in  the  absence  of  proof  of  the 
laws  of  that  State,  it  must  be  upon  stronger  allegations  than  those  set  up  in  this 
case.  We  are  clearly  of  the  opinion  that  the  sickness  of  White's  counsel,  Mr. 
HilL  and  his  neglect  or  inability  to  attend  in  person  the  case  when  tried,  is  no 
ground  for  annulling  the  judgment  of  the  courts  of  another  State.  His  sickness 
might  have  been  a  good  ground  of  continuance  had  it  been  made  known  to  the 
court,  and  a  continuance  applied  for,  but  certainly  it  is  not  a  ground  under  our 
law,  no  other  being  in  evidence,  to  aiyiul  a  judgment  obtained  without  fraud  by 
the  opposite  party. 

The  Judge  of  the  District  Court,  therefore,  did  not  err  in  excluding  Mr.  Grain's 
testimony. 

But  we  have  already  said  we  consider  the  judgment  responsive  to  the  issue 
inade,  and  it  is  also  conclusive  against  the  demands  which  the  defendant  now  en- 
deavors to  set  up  by  way  of  reconvention,  and  he  should  not  have  been  allowed 
the  several  credits  above  mentioned. 

It  is  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment  of  the  lowejr 
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Kef  AiKLUTD     coart  be  amended  in  favor  of  the  plaintiff  and  appeHee,  so  as  to  reject  entirdj  the 
Wiiiix.        defendants  reconventional  demand  ;  and  that  the  judgment  appealed  from,  award- 
ing the  plaintiff  the  simi  of  $3,100  15  and  eight  per  cent,  interest  thereon  from 
April,  1855,  be  affirmed ;  the  defendant  and  appellant  paying  the  costs  of  appeal 


Same  Case — On  a  Rb-hearino. 

Mbbbick,  C.  J.  The  point  in  regard  to  the  interest  allowed  by  the  judgment 
was  not  made  in  the  original  brief  in  this  case.  It  is  too  late  to  make  the  point 
in  a  petition  for  a  re-hearing. 

It  is  ordered,  that  the  petition  for  a  re-hearing  in  this  case  be  refused. 


Phoebe  E.  Davis  r.  William  H.  Compton  and  Sheriff. 

The  property  of  the  cummunity  Is  liable  to  seizure,  for  the  debts  of  the  husband  contracted  before  the 
marriage. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehonse,  Ridtardsm,  J. 
Todd  d  Brigkaniy  for  plaintiff.  McGuire  &  Ray,  for  defendant  and  appd- 
lant. 

Cole,  J.  The  sole  question  in  this  case  is,  whether  the  property  acquired  dur- 
ing marriage  is  liable  to  be  seized  and  sold  on  execution,  to  pay  a  judgment  ob- 
tained against  the  husband  before  marriage. 

Art.  2372  C.  C.  declares,  that  "  the  debts  of  both  husband  and  wife  anterior 
to  the  marriage,  must  be  acquitted  out  of  their  own  personal  and  individoal 
effects." 

This  Article  must  be  interpreted  in  connection  with  Article  2373  of  the  suie 
Code,  which  pronounces  the  husband  to  be  the  head  and  master  of  the  pa^t]le^ 
ship  or  community  of  gains,  and  permits  him  to  administer  its  efiects,  dispose  of 
the  revenues  which  they  produce,  and  alienate  them  by  an  encumbered  title,  with- 
out the  consent  and  permission  of  his  wife. 

Art.  2372  entitles  either  the  wife  or  husband,  when  debts  of  either  originating 
before  marriage  have  been  paid  out  of  the  community,  to  be  reimbursed  the 
amount  so  paid  at  the  dissolution  and  settlement  of  the  community. 

As  the  husband  has  the  right  to  alienate  the  effects  of  the  community  withoat 
the  consent  of  his  wife,  creditors  of  the  husband  before  marriage  ought  also  to 
have  the  right  to  seize  the  effects  of  the  community  to  satisfy  their  daims.  2  An. 
226,  Grice  v.  Lawrence,  Syndic;  3  An.  615,  Glenn  v.  Elam, 

Moreover,  the  wife  has  only  an  eventual  interest  in  the  community,  and  may 
never  accept  it. 

Defendant  has  asked  for  an  amendment  of  the  judgment,  so  as  to  allow  him  in- 
terest and  damages  on  the  amount  of  the  judgment  enjoined. 

The  damages  were  properly  disallowed  by  the  District  Judge ;  the  statute  would 
compel  us  to  accord  sufficient  interest  with  that  which  the  judgment  abeady 
bears,  to  make  it  amount  to  eight  per  ocutum  per  annum,  but  as  the  rcoord  docs 


MONROE,  JULY,  1858.  397 

not  difldose  the  rate  of  interest  of  the  judgment,  we  are  bonnd  to  sappose  that         '^^ 
the  District  Judge  did  his  daty,  and  that  no  interest  was  allowed,  because  the       Cownos. 
jodgmsnt  bore  already  eight  p3r  C3!itam  interest. 
Judgment  affinned. 


Cornelia  V.  Ford  r.  W.  W.  Simmons. 

Id  a  suit  brought  to  recover  the  value  of  a  slave  from  the  person  hiring  him,  on  the  ground  that  tho 
slave  was  killed  on  the  premises,  and  while  in  tho  possession  of  the  person  so  hiring,  and  that  the  per- 
son refuses  to  account  for  his  death — Hdd:  that  tho  Coroner's  inquest  over  the  body  of  the  slave  was 
inadmissible  as  evidence,  being  "  res  inter  alicu  ada.*' 

When  a  slave  dies  in  the  pot^scssion  of  the  person  hiring  him,  the  person  so  hiring  is  bound  to  pay  tho 
value  of  said  slave  to  his  owner,  unless  he  can  show  that  he  is  not  liable  for  his  logs,  because  hii^ 
death  was  produced  by  some  cause  for  which^o  Is  not  legally  accountable— this  is  an  exception  to  tho 
general  rule  that  t4ie  actor  must  prove  his  case. 

The  (mui  prabandilica  upon  a  party  who  is  obliged  to  freo  himself  from  liability  by  proving  a  fact,  when 
the  knowledge  of  that  fact  is  supposed  to  be  more  within  his  roach  than  tliat  of  his  adversary. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Creswell,  J. 
Crain  tt  NtUt,  for  plaintiff.    Land  <&  WtnanSf  for  defendant  and  appel- 
Umt. 

Cole,  J.  This  suit  is  instituted  to  recover  of  defendant  the  value  of  the  slave 
LewiSy  hired  to  him  by  plaintiff*,  on  the  ground  that  the  slave  was  illegally  and 
by  violence  killed  on  the  premises  of  defendant,  who  refuses  to  account  for  his 
death,  and  to  pay  petitioner  hiis  value. 

The  answer  is  in  these  words  :  "  In  this  case  the  defendant  for  answer  denies  all 
and  singular  the  allegations  contained  in  plaintiff's  petition,  and  especially  denies 
the  ownership  of  the  slave  Dennis,  charged  with  killing  the  slave  of  plaintiff." 
^  Wherefore  he  prays  that  plaintiff's  demand  be  rejected,  with  costs." 

There  was  judgment  in  favor  of  plaintiff  for  the  value  of  his  deceased  slave,  and 
defendant  has  appealed. 

The  Coroner's  inquest  was  received  in  evidence :  this  was  inadmissible,  as  it 
was ''  res  inter  alios  acta"  but  the  bill  of  exceptions  to  its  admission  cannot  be 
noticed,  because  it  does  not  contain  the  objections  to  its  introduction. 

As  the  slave  was  hired  to  defendant,  it  was  the  duty  of  the  latter  to  return  him 
or  show  he  is  not  liable  for  his  loss,  on  account  of  his  death  having  been  produced 
by  a  cause  for  which  he  is  not  legally  accountable. 

If  a  princi|^e  adverse  to  this  were  adopted,  the  rights  of  proprietors  would  be 
bat  littie  protected  in  the  lease  of  their  slaves. 

Alter  the  bailor  has  proved  that  his  slave  has  been  hired  to  and  put  in  the  pos- 
session of  the  bailee,  it  then  becomes  the  duty  of  the  latter  to  explain  why  he 
cannot  return  him.    Btory  on  Bailment,  {411. 

It  18  Dot  for  the  master  to  establish  the  reasons  why  the  bailee  cannot  deliver  to 
him  his  slave. 

This  is  an  exception  to  the  general  rule,  that  the  actor  must  prove  his  case,  and 
justly  so,  because  it  is  more  rational  to  believe  that  the  sources  of  knowledge  of 
the  loss  of  the  slave  are  with  the  bailee  than  the  bailor,  for  the  former  is  in  pos- 
session of  the  slave.    Pothier,  Contract  de  louage,  199. 

It  is  a  recognized  principle,  that  the  onus  probandi  is  upon  the  party  who  has 
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F«i>  to  free  himself  from  liability  by  the  proof  of  a  fact,  the  knowledge  of  which  must 
SautovB.       be  supposed  to  be  more  within  his  power  than  that  of  his  adversary. 

In  the  case  at  bar,  the  slave  was  delivered  to  defendant ;  he  was  obligated, 
therefore,  to  explain  why  he  could  not  return  him,  or  to  pay  his  value.  NidudU 
V.  Rollandy  11  Martin,  190. 

lie  would  not  have  been  liable  if  he  had  established  facts  sufficient  to  raise  a 
reasonable  presumption,  that  the  slave  had  met  with  his  death  by  accident  or  vio- 
lence, for  which  no  fault  or  laches  could  be  imputed  to  him ;  this  has  not  been 
done. 

Judgment  affirmed,  with  costs  of  appeal. 

Merrick,  C.  J.,  concurring.  I  concur  in  the  decree  in  this  case,  but  I  tlunk 
there  is  sufficient  evidence  in  the  record  to  charge  the  defendant,  and  do  not  wish 
to  express  an  opinion  upon  the  presumption  arising  from  the  non-delivery  of  the 
slave  by  the  lessee. 


Delight  S.  Stewart  r.  Thomas  J.  Stewart  et  al. 

To  (leterminc,  under  tho  Act  to  provide  a  homestead  for  the  widow  and  children  of  deceasod  persoitf, 
approved  March  17, 1832,  whether  they  arc  entitled  to  receive  any  thing  from  the  ojslale,  the  wm 
of  their  entire  property  Ib  to  bo  considorcd,  and  if  It  amounts  to  $1,000,  nothing  can  lie  withdrawa 
from  tho  estate,  although  some  ouo  minor  heir  or  the  widow  may  bo  in  necessitous  circumstances aod 
not  iMWsess  the  $1 ,000. 

APPEAL  from  the  District  Court  of  the  Parish  of  Union,  Mayo,  J. 
Regenberg  if  Essicky  for  plaintiff.    /.  T.  Ludeling,  for  defendants  and  appd- 
lants. 

Merrick,  0.  J.  This  case  presents  a  question  of  construction,  arising  under 
the  Act  to  provide  a  homestead  for  the  widow  and  children  of  deceased  persons, 
approved  March  17th,  1852.  Acts  1852,  p.  171.  The  parties  have  agreed  upon 
the  following  statement  of  facts,  viz  : 

**  David  Stewart  died  in  the  parish  of  Union  on  the  23d  day  of  Jannarj,  1853, 
leaving  a  window.  Delight  S.  Stewart,  plaintiff  in  this  case,  and  the  following* 
children,  to  wit,  Thomas  J,  Stewart,  Sarah  A.  Siewart,  wife  of  Charles  RaH^, 
Elizabeth  Stewart,  wife  of  David  PidcOt,  William  Stewart  and  David  Stewart. 
William  and  David  Stewart  were  minors  at  the  death  of  their  said  father.  The 
said  heirs  were  the  children  of  said  David  Stewart  by  a  former  marriage.  De- 
light  S,  Steicart  has  no  children  and  is  still  a  widow.  Plaintiff,  at  the  death  of 
her  said  husband,  was  left  in  necessitous  circumstances,  and  does  not  possess,  in  her 
own  right,  property  to  the  amount  of  one  thousand  dollars ;  that  she  owns  noth- 
ing except  her  interest  in  the  community  property,  if  there  be  any.  David  Sev- 
an left  property  at  his  death,  the  exact  amount  of  which  is  not  ascertained  yet 
William  Stewart  and  David  Stewart,  minors,  were  each  worth  in  their  own  right, 
at  the  death  of  their  father,  property  amounting  to  one  thousand  dollars.'* 

The  District  Judge  decreed  the  widow  $1,000  and  interest,  subject  Ui  a  credit 
for  whatever  sum  of  money  or  amount  in  value  of  property  she  mi^t  receive 
from  the  community,  and  the  defendants  appeal. 

We  are  unable  to  arrive  at  the  same  conclusion  as  the  District  Judge,  aJthongh, 
as  we  have  already  had  occasion  to  remark,  there  is  much  obscurity  in  the  statute. 
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If  the  title  of  the  Act  be  observed,  it  is  to  provide  a  homestead  for  the  children,       scbwabt 

u  well  as  the  widow.    If  the  body  of  the  Act  be  considered,  it  is  (^parent  that        SBnrjuti. 

bat  one  sum  is  to  be  drawn  from  the  estate,  viz,  "  a  snm  which  added  to  the 

amount  of  property  owned  by  them  (the  widow  and  children),  or  either  of  them, 

in  tiieir  own  right,  will  make  np  the  snm  of  one  thousand  dollars/'    It  is  not  to 

make  np  one  thousand  dollars  to  each  of  them,  but  one  thousand  to  them  all. 

HeDce,  if  the  minor  children  are  worth  five  hundred  and  fifty  doUars,  the  widow 

would  receive  in  usufruct  only  four  hundred  and  fifty  dollars  ;  if  they  were  worth 

nine  hundred  and  ninety  dollars,  the  widow  would  receive  only  ten  dollars. 

Now,  suppose  the  children  in  the  present  case  had  inherited  a  large  estate  from 
tbeir  mother,  the  first  wife  of  the  intestate,  and  their  fiaither's  succession  were  un- 
able to  pay  its  creditors  ;  if  plaintiff's  position  be  correct,  the  widow  would  take 
91,000  from  the  cre(}itors,  which,  upon  her  death  or  marriage,  would  go  to  these 
heirs  in  full  property,  no  matter  how  wealthy  they  might  be,  a  thing  which  could 
happen  only  for  ten  dollars,  if  the  minor  children  had  been  worth  only  nine  hun- 
dred and  ninety  dolhirs ;  and  thus  they  become  enriched  at  the  expense  of  their 
&ther'8  creditors,  simply  because  they  have  less  need  for  such  assistance. 

But  each  of  the  minor  children,  in  this  case,  has  in  his  own  right  $1,000  to 
provide  a  homestead,  and  the  statute  does  not  appear  to  contemplate  more  than 
one  homestead.  We,  therefore,  conclude,  that  in  considering  whether  the  widow 
and  heirs  of  the  deceased  are  entitled  to  receive  anything  from  the  deceased,  the 
sum  of  their  entire  property  is  to  be  considered,  and  if  it  amounts  to  $1,000) 
nothing  can  be  withdrawn  from  the  estate,  although  some  one  minor  heir  or  the 
widow,  may  be  in  necessitous  circumstances  and  not  possess  the  $1,000. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  amended  and  reversed,  and  that  there  be  judgment  in  favor 
of  the  defendants,  and  that  the  plaintiff  pay  the  costs  of  both  courts. 

Spofford,  J.,  took  no  part  in  this  case. 


State  v.  Allen  Jumel. 


The  statute  agninst  carrying  concoaled  weapons  docs  not  infringo  the  oonstitatiomil  right  of  the  poopto 
to  keep  or  bear  amkd— It  is  a  mcasuro  of  police  prohibiting  only  a  particular  mode  of  bearing  arms, 
which  is  round  dangeroaa  to  the  poace  of  society. 

A  prosecution  for  the  *'  offence  "  is  only  barred  by  the  lapse  of  one  year. 

APPEAL  from  the  District  Court  of  the  parish  of  Ouachita,  Richardson,  J. 
JP.  R.  StHbbs,  District  Attorney,  for  the  State.    Baker  ^  Harris,  for  appel- 
lant 

Spofford,  J.  The  defendant  and  appellant  Was  indicted  on  the  29th  April, 
16o6,  for  having,  on  the  17th  September,  1855)  carried  a  weapon  concealed  about 
his  person,  an  oflfenoe  punishable  under  the  Act  of  March  14th,  1855,  sec.  115, 
(Sess.  Acts,  p.  148,)  by  a  fine  not  less  than  $250,  nor  more  than  $500,  or  impri- 
sonment for  one  month. 

L  It  is  urged  that  the  law  is  repugnant  to  that  provision  of  the  Constitution 
of  the  United  States  which  declares,  that  the  right  of  the  people  to  keep  and  bear 
arms  shall  not  be  infringed.    Amendments,  Art  2. 

The  statute  in  question  does  not  infringe  the  right  of  the  people  to  keep  or  bear 


400  SUPREME  COUBT  OP  LOUISIANA. 

orxTM  arms.  It  is  a  measaro  of  police,  prohibiting  only  a  particuiar  mode  of  bearing 
JcMSL.  arms  which  is  found  dangerons  to  the  peace  of  society.  See  State  v.  Chandler,  5 
An.,  489 ;  State  v.  Smith,  11  An.,  633. 

II.  We  have  never  considered  the  Act  of  Mardi  14th,  1855, "  relative  to  crimes 
and  offences,"  as  within  the  prohibition  of  the  Article  115  of  our  State  Consti- 
tution. 

in.  The  defendant  in  the  court  below  moved  to  quash  the  indictment,  on  the 
ground  that  it  was  not  found  until  more  than  six  months  after  the  day  the  oflfence 
was  alleged  to  have  been  committed,  and  that  the  prosecution  was,  therefore,  bwred 
by  limitation. 

The  law  provides  that  no  person  "  shall  be  prosecuted  for  any  fine  or  forfeiture, 
under  any  law  of  this  State,  unless  the  prosecution  for  the  same  "  (i.  e,  the  fine  or 
forfeiture)  ^  shall  be  instituted  within  six  months  from  the  ti^ic  of  incurring  such 
fine  or  forfeiture ;  nothing  herein  contained  shall  extend  to  any  person  absconding 
or  fleeing  from  justice."    Acta  1855,  p.  151,  sec.  10. 

The  limitation  of  six  months  does  not  apply  to  the  present  indictment,  because 
it  is  not  a  prosecution  to  recover  a  fine  or  forfeiture ;  it  is  a  prosecution  for  an 
*'  offence  "  barred  only  by  the  lapse  of  one  year,  according  to  the  first  daose  of 
section  10,  just  referred  to.  The  object  of  the  proceeding  was  not  to  recover  any 
special  "  fine  or  forfeiture,"  but  to  convict  and  punish  an  offender.  The  Judge  was 
empowered  to  punish  the  accused,  upon  conviction,  either  by  fine,  or  imprison- 
ment The  Grand  Jury  and  the  District  Attorney  had  no  election  as  to  the 
penalty,  and  therefore,  could  not,  and  did  not  prosecute  the  party  for  the  recovery 
of  a  fine  or  forfeiture.  The  fact  that  the  Judge,  after  the  accused  was  fRrad 
guilty  of  the  offence  charged,  chose  to  sentence  him  to  pay  a  fine,  under  the  dis- 
cretional power  vested  in  him  by  statute,  did  not  have  such  a  retroactive  efiect  as 
to  change  the  character  of  the  proceeding  from  that  of  a  prosecution  for  an  olRnce 
which,  had  the  Judge  thought  proper,  might  have  been  punished  by  imprisonmont 
alone,  into  a  claim  for  a  fine  merely. 

lY .  The  Judge  sentenced  the  prisoner  to  pay  a  fine  of  9310,  and  in  default  of 
payment  thereof,  to  be  imprisoned  for  sixty  days.  The  accused  complains  that  in 
the  lost  part  of  the  sentence  the  Judge  transcended  his  power,  because  the  statute 
only  authorizes  him  to  order  an  imprisonment  for  one  month.  That  would  be  cot^ 
rect  if  the  Judge  had  only  ordered  the  party  to  be  punished  by  imprisonment 

But  the  statute  provides  two  modes  of  punishment,  the  one  imprbonment  sim- 
ply, and  the  other  a  fine  not  to  be  less  than  3250,  nor  greater  than  $500.  If  the 
Judge  sentences  the  party  convicted  to  imprisonment,  as  the  sole  penalty  of  his 
guilt,  the  extreme  term  is  one  month,  and  then  no  fine  can  be  imposed.  Bat  be 
may  prefer  to  sentence  him  to  pay  the  fine  authorized  by  the  statute,  and  then  he 
may  compel  the  person  convicted  to  obey  this  sentence,  by  holding  him  in  costodj 
until  he  does  obey,  or  is  discharged  by  law.  The  object  of  imprisonment  in  soch 
a  case,  is  not  to  punish  the  party  for  the  o£fenoe  of  which  he  was  convicted,  bnt 
to  compel  him  to  execute  the  sentence  of  the  court  by  payment  of  the  fine  imposed 
by  law,  or  to  punish  him  for  not  obeying  the  sentence  of  the  court  Such  a  case 
is  specially  provided  for  by  law.  "  Every  person  being  adjudged  to  pay  a  fine, 
shall,  in  default  of  payment  or  recovery  thereof,  be  sentenced  to  be  imimsoned  for 
a  period  not  exceeding  one  year."  Idee  Act  "  relative  to  cruninal  proceodiiigs,'* 
sec.  4,  (Scss.  Acts,  1855,  p,  151.) 

Judgment  affirmed,  with  costs. 
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Cash  v.  Whitwobth  and  Poag. — ^White  r.  Same.  Jf  40i| 

»    423 


A  proprietor  is  not  bound  to  yield  a  part  of  his  soil  for  the  oonstmction  of  a  levee,  which  originsily  was       ^f  jIqI 

Bit  required  to  protect  bis  own  land  from  inandaUon,  but  which  was  rendered  necosaary  by  closing  a  -"^ — Tr . 

bavou  ID  order  to  roclalm  swamp  lands  belonging  to  the  State,  or  to  others.  120      If 

A  direstitare  of  vested  rights  may  be  effected,  not  only  by  a  change  or  destruction  of  the  title  to  the 
property,  but  also  by  a  destruction  of  the  property  Itself. 

APPEAL  from  the  District  Court  of  the  parish  of  Caddo,  Creswell,  J. 
Crain  Sf  NvU,  for  plaintiff.    Land  ^  Winans  and  Hinton  jr  Smith,  for  de- 
fendants and  appellants. 

Cole,  J.  An  Act  of  the  Legislature,  approved  March  19th,  1857,  (Session 
Acts,  1857,  p.  269,)  authorised  the  Third  Swamp  Land  Commissioner  to  close 
Pascagoula  and  other  bayous,  ageeeably  with  the  provisions  of  "  An  Act  to  re- 
clium  and  drain  the  overflowed  lands  in  the  State  of  Louisiana,"  No.  133,  ap- 
proved 16th  March,  1854.  The  tenth  section  of  this  Act  made  it  the  duty  of  the 
Eogioeers,  in  their  respective  districts,  to  determine  the  locality,  extent  and  dimen- 
sions of  the  necessary  levees  and  drains  to  reclaim  the  swamp  and  overflowed 
lands  of  the  State. 

It  is  admitted  by  the  parties,  '^  that  the  defendants,  under  a  contract  with  the 
Swamp  Land  Commissioner,  are  about  to  enter  on  the  land  of  plaintiff  and  build 
a  levee  along  the  bank  of  bayou  Fascagoula,  about  live  hundred  yards  in  lengtti. 
catting  off  five  or  six  acres  of  plaintifl 's  land  in  the  parish  of  Caddo,  which  land 
is  and  has  been  planted  in  cotton ;  that  they  will  dig  up  the  earth  and  render  the 
Bftid  five  or  six  acres  entirely  worthless ;  that  said  land  is  a  part  of  the  best  por- 
tion of  plaintiff's  land  and  is  worth,  with  the  crop,  eighty  dollars  per  acre ;  that 
the  said  defendants  are  about  to  build  a  levee,  or  dam,  across  said  Pascagoula 
bayou,  in  order  to  prevent  the  water  of  Bed  River  from  running  down  said  bayou, 
which  is  a  natural  outlet  of  said  waters ;  that  in  a  high  stage  of  water  a  large 
volume  of  water  passes  down  said  bayou ;  that  the  effect  of  closing  its  mouth 
will  be  to  raise  the  water  on  plaintiff's  land,  rendering  the  whole  of  his  land  more 
liable  to  overflow  and  injury ;  that  all  his  best  land  is  immediately  on  the  bank  of 
Bed  River  and  said  bayou,  and  that  his  plantation  will  be  depreciated  in  value ; 
that  the  defendants  avow  their  intention  of  commencing  and  prosecuting  said 
work,  and  will  do  so  unless  inhibited  by  injunction,  without  paying,  or  offering  to 
pay  plaintiff  any  compensation  or  remuneration. 

**  The  defendants  propose  to  act  strictly  in  accordance  with  the  instructions  of 
the  engineer  of  the  third  swamp  land  district,  who  has  the  control  and  supervision 
of  the  work,  and  in  pursuance  with  the  Act  of  the  Legislature  authorising  said 
work  to  be  done,  but  as  yet  has  not  commenced  work." 

Plaintiff  sued  out  an  injunction  to  prevent  the  intended  action  of  defendants. 
The  writ  was  sustamed  and  defendants  have  appealed. 

It  is  averred  by  plaintiff,  that  the  said  Acts  of  1854  and  1857  are  in  violation 
of  Articles  130, 131  and  132  of  the  constitution  of  the  State,  which  make  it  the 
duty  of  the  Legislature  to  organize  a  Board  of  Public  Works,  to  consist  of  four 
Commissioners,  who  shall  be  elected  by  the  legal  voters  of  the  different  districts, 
and  who  shall  exercise  a  diligent  and  faithful  supervision  of  all  public  works  in 
which  the  State  may  bo  interested,  except  those  made  by  joint  stock  companies. 
51 
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Ca"  It  is  anneoessary  to  decide  the  constitntioDal  questions  raised  by  appdke  <m 

Wamcou.  these  Articles,  as  he  appears  willing  to  waive  them  in  the  event  he  is  compensated 
for  his  injury  previous  to  the  undertaking  of  the  work,  and  our  view  of  the  case 
grants  him  this  compensation. 

It  is  contended  by  defendants,  that  the  Constitution  of  1852  recognises  the  rigiit 
of  the  State  to  construct  levees  and  drains  to  reclaim  the  swamp  and  ovei4owed 
lands  (Art.  128),  and  that  this  power  was  delegated  by  the  Act  of  1854,  to  the 
Swamp  Land  Commissioners,  (Revised  Statutes,  p.  425,]  and  that  the  Act  of 
March  19th,  1857,  specially  authorised  the  works  in  question.  Further,  that  the 
lakes,  navigable  rivers  and  watercourses  in  the  State,  are  legitimate  subjects  of 
legislation,  whether  the  object  be  to  close,  open,  or  make  new  channels  or  oatletB 
for  them,  and  that  the  constitutionality  of  the  Act  of  1857,  under  which  the  de- 
fendants were  acting,  cannot  be  seriously  controverted. 

The  principal  question  in  the  case  at  bar  is,  whether  the  construction  of  the 
proposed  levee  on  the  land  of  plaintiff,  for  the  purpose  of  closing  the  Pascagoiila 
bayou,  and  the  destruction  of  the  quantity  of  land,  as  shown  by  the  admissioD  of 
/  facts,  will  be  an  expropriation  of  his  property,  or  a  divestiture  of  his  vested 
rights,  in  the  sense  of  Article  105  of  the  Constitution  of  1852,  which  is  as  fol- 
lows :  "  No  ex  post  facto  law,  nor  any  law  impairing  the  obligation  of  contracts, 
shall  be  passed,  nor  vested  rights  be  divested,  unless  for  purposes  of  public  atilitj, 
and  for  adequate  compensation  previously  made." 

The  determination  of  this  proposition  depends  on  the  signification  in  Article 
105  of  the  words  "  nor  vested  rights  be  divested." 

It  is  averred  by  defendants,  that  neither  the  legislature,  nor  the  courts  under 
the  territorial  or  State  governments,  have  ever  considered  the  construction  of  le- 
vees under  statutory  authority,  as  the  expropriation  of  private  property  for  pub- 
lic purposes,  but  only  as  matters  of  police  or  administration  for  the  public  wel- 
fare, and  that  the  levee  laws  command  the  riparian  proprietors  on  the  Missiaappi 
river  to  construct  levees  on  their  lands  at  their  own  cost,  and  make  no  prorisioD 
for  any  compensation. 

We  conceive,  however,  there  is  an  essential  difference  between  the  obligatxns 
of  proprietors,  under  the  general  system  of  levee  laws,  and  those  of  phuntiff  in 
the  present  case. 

The  levee  laws  have  been  enacted  for  individual  and  public  utility.  The  use  of 
the  space  of  ground  on  the  banks  of  the  Mississippi  river,  necessary  for  the  mik- 
ing and  repairing  of  levees  and  roads,  was  one  of  the  conditions  of  the  andeot 
grants  of  land  on  the  Mississippi,  and  "  sufficient  depth  was  always  given  to  eadi 
tract  to  prevent  the  exercise  of  ihe  public  rights  ftom  proving  ruinous  to  the  in- 
dividual."   7  An.  150,  Zenor  v.  Parish  of  Concordia. 

The  safety  of  each  fVont  proprietor  required,  not  only  the  construction  of  a 
levee  on  his  own  land,  but  also  on  that  of  his  neighbor. 

The  levee  system  of  Louisiana  has  been  devised  and  maintained,  not  for  the  re- 
clamation of  swamp  lands,  but  the  protection  of  arable  soil  from  overflow  and 
inundation. 

Each  levee  has  been  considered  as  the  continuation  of  one  great  plan,  for  the 
preservation  of  the  cultivated  fields  of  the  inhabitants,  or  of  those  that  might  be 
brought  into  cultivation. 

It  never  has  heretofore  been  deemed  a  part  of  the  levee  system,  that  a  proprfr 
tor  was  bound  to  yield  a  part  of  his  soil,  for  the  construction  of  a  levee  for  tbe 
purpose  of  reclaiming  overflowed  landa^  when  it  was  no^  ^i^^^y^yyry  ji^tyinaflv  to 
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prevent  hia  lands  from  inundation,  bnt  only  rendered  so  by  the  cloaing  of  a  bayoa  Ciai 

for  the  porpose  of  reclaiming  the  lands  of  the  State  or  of  individnals.  WmnioRi, 

It  is  unjust  that  improvements  should  be  made  at  the  expense  of  one  individual    I 
when  he  is  not  to  be  benefited  by  them,  and  when  they  are  created,  not  for  his    I  ^ 
good,  but  for  that  of  the  State,  or  persons  who  may  own  land  on  a  bayou,  or  in    I 
its  vicmity.    Money  is  taken  from  him,  without  an  equivalent,  to  enrich  others. 
Such  a  system  strikes  at  the  very  foundation  of  the  rights  of  property,  and  can 
Dot  be  enforced  in  any  nation  which  respects  justice  and  individual  rights.    The  * 
principle  of  such  a  system  would  be  to  make  great  ameliorations,  benefiting  a 
large  number  of  people  at  the  expense  of  the  few,  who  might  own  property  in  the    > 
immediate  vicinity  of  the  works  requisite  to  effect  these  improvements.  ^ 

In  the  case  at  bar,  plaintiff  is  expected  to  give  his  land  for  the  purpose  of  stop- 
ping up  a  bayou  and  making  a  levee.  Why  is  he  called  upon  rather  than  another? 
The  only  reason  that  can  be  given  is,  because  his  possessions  lie  where  the  work 
is  to  be  done,  which  is  to  be  the  source  of  riches  for  the  proprietors  of  lands  at  a 
distance  from  him.  If  such  a  principle  were  adopted,  there  would  be  no  protec- 
tion for  individual  proprietors. 

We  admit  that  a  proprietor,  who  owns  lands  in  caving  bends,  may  be  obliged, 
from  public  necessity,  to  construct  his  levee  so  far  back  as  to  diminish  materially 
his  arable  land,  but  this  case  is  essentially  different  from  that  now  under  con- 
sideration. 

There  is,  therefore,  no  principle  in  the  levee  laws,  in  this  State,  which  can  au- 
thorise the  action  of  defendants. 

It  is  also  contended  by  appellants,  that  the  injury  to  the  land  of  plaintiff  is  a 
damage,  but  not  a  divestiture  of  vested  rights. 

We  are  of  opinion,  however,  that  a  divestiture  of  vested  rights  may  be  effected, 
not  only  by  a  change  or  destruction  of  the  title  to  property,  but  also  by  the  de- 
struction of  the  property  itself. 

Suppose  that  a  man  had  leased  a  tract  of  land  for  a  series  of  years,  and  erected 
thereupon  a  dwelling  house,  and  defendants  should  destroy  the  house  ;  this  would 
certainly  be  the  highest  degree  of  the  divestiture  of  vested  rights,  for  although, 
technically  speaking,  the  title  is  not  touched,  yet  the  object  of  title,  the  property 
itself,  is  destroyed. 

What  is  the  great  object  of  titles  to  propei'ty?  Is  it  not  that  the  property 
may  be  safely  enjoyed  ?  The  destruction  of  the  property  is  then,  at  least,  as 
much  a  divestiture  of  vested  rights  as  the  wresting  of  the  title  from  its  kwAil 
owner. 

Property  may  be  justly  said  to  be  destroyed  when  it  is  rendered  unfit  for  the 
object  for  which  it  was  intended. 

Now,  the  evidence  establishes  that  the  proposed  action  of  defendants  will  ren- 
der five  or  six  acres  of  his  land  entirely  worthless.  That  this  land  is  and  has 
been  planted  in  cotton,  and  constitutes  a  part  of  the  best  portion  of  his  plan- 
tation. 

As  then  the  action  of  defendants  will  render  a  part  of  the  property  of  plaintiff 
unfit  for  the  purpose  for  which  it  was  intended,  and  as  effectuaUy  destroy  it  for 
the  object  of  cultivation  as  if  the  title  had  been  divested,  we  consider  that  their 
proposed  operations  will  divest  plaintiff  of  a  part  of  his  vested  rights,  and  thus 
violate  Article  105  of  the  Constitution  of  Louisiana. 

The  case  of  Thtboie  v.  Levee  Commissioners,  II  An.  167,  is  not  adverse  to  the 
principka  in  the  present  decision. 


1 


404  SUPREME  COURT  OF  LOUISIANA, 


Cab 

«. 
WmniOBB. 


The  judgment  of  the  lower  court  perpetuated  the  injunction.  It  on<rht  to  be 
amended,  so  aa  to  perpetuate  it  until  adequate  compensation  is  previously  made. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  so  amended 
as  that  the  injunction  shall  be  perpetuated,  until  adequate  compensation  be  pre- 
viously made  to  plaintiff  for  the  works  contemplated  by  defendants,  as  described 
in  the  petition ;  and  that  the  judgment,  so  amended,  be  affirmed,  and  that  defen- 
dants pay  the  costs  of  appeal. 

Spofford,  J.,  concurring.    I  concur  in  the  decree  in  the  above  entitled  causes. 

The  objection  urged  in  argument  by  the  plaintifl^  to  the  mode  of  choosing  the 
Third  Swamp  Land  Commissioners,  cannot  avail  them  in  this  collateral  manner. 
He  is  an  officer  of  the  State  de  facto,  acting  under  color  of  legal  authority,  and  he 
is  not  a  party  to  this  suit.  To  declare  his  action  null  and  void  by  a  side-long 
judgment  in  a  suit  between  third  persons,  would  be  contrary  to  reason  as  well  ag 
to  precedent 

But  the  conceded  facts  of  this  case  show  an  attempt  to  divest  vested  rights, 
without  adequate  previous  compensation,  in  violation  of  Article  105  of  the  State 
Constitution.  It  should  be  remarked  that  this  is  not  the  exercise  of  a  right  of 
servitude  upon  the  lands  of  plaintiffs  for  the  purpose  of  building  a  levee  author- 
ized by  law,  along  the  bank  of  a  navigable  river.  If  it  were,  tlie  plaintiffs  would 
in  my  opinion,  have  no  right  to  complain.  The  sole  object  of  the  parties  enjoined 
is  to  build  a  dam  across  the  mouth  of  Pascagoula  bayou,  and  thus  close  it,  with 
a  view  of  reclaiming  swamp  and  overflowed  knds,  not  belonging  to  the  plaintifik 
in  injunction,  and  without  any  view  of  benefiting  their  lands.  This,  I  think,  it 
is  within  the  competence  of  the  sovereign  power  to  order.  But  in  doing  it,  the 
State  must  take  care  not  to  divest  the  vested  rights  of  third  persons,  without 
making  an  adequate  previous  compensation. 

My  opinion  that  the  defendants  were  about  to  impair  the  vested  rights  of  the 
plaintiffs,  is  based  upon  the  facts  that  they  were  about  to  enter  on  the  lands  of 
plaintiffs  and  cut  off  Jive  or  six  acres,  which  land  is  and  has  been  planted  in  cot- 
ton ;  that  they  intend  to  dig  up  the  earth,  and  render  the  said  five  or  six  acres 
utterly  worthless,  it  now  being  the  best  part  of  the  plaintifl^'  land  and  worth,  with 
the  crop,  eighty  dollars  per  acre ;  and  that  this  is  to  be  done  for  the  purpose  of 
making  a  dam  across  Pascagoula  bayou,  not  for  the  benefit  of  plaintiffs,  but  of 
other  persons. 

These  admissions,  to  my  mind,  imply  an  intended  invasion  of  the  plaintiffs' 
right  of  property  ;  an  interference  with  their  dominion  which  includes  the  exclu- 
sive jtM  utendi  et  abutendi;  and  even  the  destruction  of  the  tillable  soil  itself,  as 
well  as  the  growing  crop.  This  is,  to  all  intents  and  purposes,  an  expropriation 
for  which  the  owner  should  receive  adequate  compensation,  without  which  pre- 
viously made„the  defendants  would  be  trespassers  upon  the  lands  of  phiintifi& ;  for 
the  plaintifi^'  lands  owe  no  servitude  by  law,  for  the  mere  purpose  of  building  a 
dam  across  Pascagoula  bayou.  The  other  damages  alleged  are  consequential 
merely,  and  furnish  no  ground  of  action.- 
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W.  D.  McDonald  and  J.  A.  Coon  v.  James  Vaughan. 

By  the  seqaestntkni  of  the  property  of  a  non-resident  the  court  acquires  jurisdiction  over  hhn. 

When  the  law,  for  the  purposes  of  Justice,  allows,  in  certain  cases,  a  fictitious  citation,  in  the  place  of  a 
real  one,  it  is  necessary  that  the  formalities,  required  to  operate  the  Icf^al  fiction,  be  strictly  obscrvod. 

A  defendant  is  not  bodhd  by  a  citation  served  upon  an  officer  under  the  title  of  advocate,  instead  of  cu- 
rator ad  hoe. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ouachita,  MayOj  J. 
C.  H.  Morrison,  for  plaintiff  and  appellant.    /.  T,  Ludeling  ^  McEnery, 
for  defendant 

BucHAXAN,  J.  There  were  two  exceptions  filed  in  this  case.  The  first — to 
the  want  of  citation.  The  second — ^to  the  jurisdiction  of  the  court.  The  latter 
was  sustained  by  the  court  below,  and  the  suit  dismissed. 

Defendant  is  a  resident  of  Camden,  Arkansas,  and  not  present  in  this  State 
when  this  suit  was  brought  against  him  by  sequestration  and  injunction  to  rescind 
a  sale  of  land.  Under  the  writ  of  sequestration,  the  Sheriff  seized  and  took  into 
his  pOBscssioD  four  promissory  notes,  the  property  of  defendant,  being  the  same 
notes  which  were  given  for  the  price  of  the  land,  and  which  the  plaintiffs  pray  to 
have  cancelled. 

The  petition  asks  for  the  appointment  of  an  advocate  to  represent  the  absent 
defendant.  The  district  court  appointed,  in  conformity  to  this  prayer,  a  member 
of  the  bar  as  advocate  to  represent  the  absentee. 

TVe  are  of  opinion  that  the  district  court  had  jurisdiction  of*  the  defendant  by 
the  sequestration  of  his  property.  In  this  respect  the  case  differs  from  that  of 
Jhipuy  Y.^Hunt,  2  An.  564,  relied  upon  by  counsel  for  appellee. 

The  exception  to  the  citation  was,  however,  well  taken.  The  Articles  57  of  the 
Civil  Code,  and  116, 194  and  964  C.  P.,  which  are  the  only  laws  applicable  to  the 
pomt,  all  use  the  expression  curator  ad  hoc,  (except  Art.  194,  C.  P.,  which  says  spe- 
cial curator j)  to  designate  the  representative  of  tlie  absent  defendant  for  the  recep- 
tion of  citation,  under  the  appointment  of  the  court  before  which  the  action  is 
ii^tituted.  As  citation  is  indispensable,  and  as  the  law,  for  purposes  of  justice, 
allows,  in  certain  cases,  a  fictitious  citation  in  the  place  of  a  real  one,  it  is  neces- 
sary that  the  formalities,  required  to  operate  the  legal  fiction,  be  strictly  observed. 
The  law  styles  the  officer  of  the  court,  through  whom  the  defendant  is  brought 
into  court,  a  curator  ad  hoc.  The  defendant  cannot  be  considered  as  bound  by  a 
citation  served  upon  an  officer  bearing  the  title  of  advocate. 

The  cause  must  be  remanded  for  a  new  citation,  10  An.  552. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  district  court 
be  reversed  ;  that  the  exception  to  the  jurisdiction  be  overruled  ;  that  the  excep- 
tion to  the  citation  be  maintained  ;  that  the  cause  be  remanded  to  be  proceeded 
in  according  to  law ;  and  that  the  appellee  pay  costs  of  appeal 

Spofpord,  J.,  took  no  part  in  this  case. 
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RussEL  Jones  v.  State  op  Louisiana. 

An  action  by  the  master  to  procure  the  emancipation  of  his  slave,  under  the  Act  of  the  Leg'^btare  of 
16th  of  March,  1855,  (since  repealed,)  held  to  be  appealable. 

APPEAL  from  the  District  Conrt  for  the  Parish  of  Claiborne,  Drew,  J. 
Drew  &  KUpatricky  for  plaintiff.    /.  W,  Watkins,  District  Attorney,  for 
defendant  and  appellant.       ^ 

Mkrrice,  C.  J.  This  suit  was  instituted  under  the  Act  of  15th  March,  1855, 
relative  to  slaves  and  free  people  of  color,  in  order  to  procure  the  cmancipatioD  of 
a  slave  named  Maria, 

The  judgment  of  the  lower  court,  on  the  verdict  of  the  jury,  being  in  lavor  of 
the  emancipation,  the  State  has  appealed. 

The  plaintiff  having  died  since  the  appeal  was  taken,  his  representatives  have 
made  themselves  parties  and  answered  the  appeal.  The  slave  herself  has  so  tat 
intervened  in  this  court  as  to  file  a  brief  by  counsel,  and  a  motion  to  dismiss  ihi 
appeal,  on  the  ground  that  the  State  is  without  interest,  and  cannot,  therefore, 
prosecute  the  appeal  any  more  than  a  third  person. 

The  suit  was  between  the  plaintiff  and  the  State,  and  the  parties  have  formed 
the  usual  issue  on  the  appeal.  The  ncgress  Maria  does  not  appear  to  have  any 
legal  interest  in  the  suit  The  proceedings  instituted  by  her  master  appear  to  have 
been  conducted  gratuitously  on  his  part,  and  they  were  subject  to  his  control,  and 
he  was  at  liberty  to  abandon  them  at  any  time.  So  long  as  the  slave  had  not 
acquired  the  condition  of  8tatu4iberat  she  had  no  legal  right,  however  much  she 
might  otherwise  have  been  interested,  in  the  success  of  the  proceeding  of  her 
master,  which  was  intended  to  operate  the  donation  to  her  of  her  freedom.  Her 
motion  to  dismiss  cannot  be  considered. 

It  must  be  observed  that  the  slave  in  controversy  was  worth  over  three  hundred 
dollars.    See  Const.  123  ;  Acts  1856,  relative  to  revenue. 

This  is  a  civil  case.  The  State  has  waived  its  sovereignty  and  placed  itself  as 
an  ordinary  suitor.  It  had  a  sufficient  interest  in  the  matter  to  induce  it  to  pas 
a  law,  authorizing  the  plaintiff  in  this  class  of  cases  to  cite  it  as  an  ordinaiy  de. 
fendant.  The  question  is  the  emancipation  of  a  slave,  that  is  the  matter  in  dis- 
pute. It  is  over  ^300  by  presumption  of  law.  It  is  a  civil  suit,  and  Art.  62  of 
the  Constitution  says,  the  appellate  jurisdiction  of  this  court  shall  extend  to  all 
cases  when  the  matter  in  dispute  exceeds  $300.  This  is  not,  therefore,  a  case  for 
the  court,  ex  officioj  to  decline  jurisdiction. 

On  the  assignment  of  errors,  it  is  sufficient  to  observe  that  the  statute  under 
consideration  was  decided  by  this  court  in  the  case  of  the  slave  Harrison  to  be 
unconstitutional,  and  that  the  Legislature  has  not  only  acquiesced  in  that  dedsion 
but  also  declared  that  slaves  shall  no  longer  be  emancipated  in  Louisiana.  Acts 
1857,  pp.  55,  229. 

The  judgment  of  the  lower  court  must  be  reversed,  and  a  judgment  rendered  in 
favor  of  the  defendant 

It  is  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment  of  the  lover 
court  be  avoided  and  reversed,  and  that  there  be  judgment  against  the  demand  of 
the  plaintiff,  as  in  case  of  nonsuit,  and  that  the  plaintiff  pay  the  costs  of  both 
courts. 
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Spofford,  J.,  dissenting.    This  is  a  sait  by  the  master  for  the  privilege  of         J<»i>b 
emancipating  his  slave,  with  leave  to  remain  in  the  State.  Bxab. 

The  action  is  neither  petitory  nor  possessory ;  no  question  of  title  or  of  money 
18  involved. 

There  is  no  amount  whatever  in  dispute.  Even  the  value  of  the  slave  is  not 
shown.    And  there  is  no  question  about  the  bond  given  by  plaintiff. 

The  whole  proceeding  was  instituted  under  an  anomolous  provision,  forming 
part  of  a  statute  which  has  become  doubly  inoperative,  first  having  been  declared 
void  by  a  majority  of  this  court,  and  afterwards  expressly  repealed.  See  ^te  v. 
Harrisony  11  An.  Acts  1857,  p.  229. 

The  law,  if  ever  in  force,  only  conferred  a  jurisdiction  upon  the  District  Courts. 
No  appeal  to  this  <M)urt  was  authorized  by  it  And  the  proceeding  fell  only  with- 
in the  jurisdiction  gracieuse  of  even  the  District  Court,  like  the  emancipation  of 
minors,  the  authorization  of  married  women  to  alienate  or  encumber  their  pro- 
perty, &c. 

The ''  matter  in  dispute"  being  only  the  privilege  of  the  master  to  free  his  slave, 
and  tiat  privil^e  not  appearing  in  any  way  to  exceed  three  hundred  dollars  in 
valae,  1  think  the  motion  to  dismiss  the  appeal  should  prevail. 

Buchanan,  J.  It  appears  that  there  is  an  amount  exceeding  9300  involved  in 
this  cause.  Plaintiff  has  given  bond  in  the  sum  of  $1000,  as  required  by  the  Act 
of  1855,  **  relative  to  slaves  and  free  colored  persons,"  section  72,  that  the  slave 
Maria  shall  not  become  chargeable  to  the  State. 


JoHNT  B.  Wilson  v.  Benjamin  Porter. 

A  sale  made  hj  ft  minor  to  not  absolutely  void. 

An  actioQ  to  set  aside  a  sole  made  daring  minority,  must  bo  brought  by  the  minor  after  attaining  the 
ageof  nu^jorlty,  or  by  his  representatives— such  an  action  being  personal  to  the  minor. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ouachita,  Mayo,  J. 
Baker  db  Harris  and  /.  T.  Ludehng,  for  plaintiff  and  appellant    McGuire 
S  Ray,  for  defendant. 

Cole,  J.  This  is  a  petitory  action ;  petitioner  alleges  he  is  the  owner  of  a 
negro  boy  named  "  Jim"  having  purchased  him  by  authentic  act  from  Mary 
Mdinda  Wilds,  wife  of  Clark  McDowell,  that  one  Porter  has  the  slave  in  his  poft- 
session,  and  has  had  illegal  possession  of  him  for  three  years. 

He  prays  to  be  decreed  his  owner,  and  asks  also  for  the  value  of  his  hire  for 
three  years. 

Porter  plead  the  general  denial,  and  also  averred  that  in  1843  he  purchased  the 
negro  from  the  same  vendor  from  whom  plaintiff  acquired  his  title,  and  has  had 
him  ever  since  in  his  possession.  • 

Mary  M,  McDowell  intervened,  claiming  the  slave,  and  alleged  she  had  sold  him 
to  the  plaintiff  one  day  after  her  majority  to  enable  him  to  institute  this  suit 
against  the  defendant,  and  that  he  acted  as  her  agent  in  its  institution ;  and  she 
demanded  judgment  in  her  favor  for  the  slave.  She  further  avers  the  sale  was 
posBed  by  her  when  she  was  a  minor  emancipated  by  marriage,  and  she  was  in- 
daced  to  execute  the  act  by  the  fraud  of  defendant 
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Wiuoir  c.  C.  Henderson,  W.  P.  Snow,  nndep-tator  to  Sarah  E.  Henderton  and  Satak 

V. 

Pqbxb.  Hendersofiy  sorviviDg  wife  of  James  L,  Henderson,  deceased,  also  inter?cned,  al- 
leging  tbemsdres  to  be  the  legal  proprietors  of  the  property  in  contestation. 

The  judgment  was  in  favor  of  defendant,  quieting  him  in  his  title  and  posscEsion 
of  the  slave ''  Jim,"  and  against  plaintiff  and  the  intervenors. 

The  plsdntiff  and  the  intervener,  Mary  M.  McDowell,  alone  appealed,  so  that  it 
la  nnnecessary  to  consider  the  intervention  of  the  Hendersons. 

The  facts  of  the  case  are  as  follows : 

On  or  bdbre  the  4th  December,  1843,  Mrs.  McDoweU,  authorized  and  assisted 
by  her  husband,  sold  to  the  defendant  the  slave  *'  Jim,"  then  aged  ten  years. 

The  deed  is  not  dated,  but  it  was  proved  and  recorded  on  the  4th  of  December, 
1843. 

On  the  24th  May,  1848,  she,  authorized  and  assisted  by  her  said  husband,  exfr 
cuted  to  the  plaintiff  an  act  of  sale  of  the  boy  "  Jim,"  and  other  slaves.  In  tbis 
sale,  for  the  consideration  of  ^ye  hundred  dollars,  she  sold  to  plaintiff  ''  all  the 
right,  title  and  interest,"  that  she  had  in  the  following  slaves,  to  wit ;  Lavim 
and  her  two  children,  Jim  and  a  girl,  whose  name  is  not  mentioned,  Dapkse  aod 
her  two  children. 

The  validity  of  the  sale  to  defendant  is  prindpally  contested  on  the  groand  of 
the  minority  of  his  vendor,  and  the  first  question  for  our  investigation  is,  whetkr 
the  sale  by  a  minw  is  essentially  a  nullity ;  aod  second,  if  it  is  not,  whether  tk 
right  of  action,  to  set  it  aside  on  account  of  minority,  is  personal,  and  can  only  be 
prosecuted  by  the  minor,  when  arrived  at  the  age  of  majority,  or  by  his  rq>re8e&- 
tatives. 

1.  The  sale  by  an  emancipated  minor  is  not  absolutely  void,  for  it  may  be  ren- 
dered valid  by  ratification,  either  expressed  or  implied,  in  the  manner  provided  by 
law,  0.  C.  Art  1778 ;  and  the  persons  who  have  treated  with  a  minor  caooot 
plead  the  nullity  of  the  agreement,  if  it  is  sought  to  be  enforced  by  the  minor, 
when  his  disability  shall  have  ceased,  C.  G.  1785  ;  further,  the  minor  cannot  mike 
void  the  engagement  which  he  had  subscribed  in  his  minority  when  once  be  has 
ratified  it  in  his  majority,  whether  that  engagement  was  null  in  its  form,  or  whether 
it  was  only  subject  to  restitution.    0.  0.  Art.  2225. 

Art.  2218  of  the  Civil  Code  grants  an  *'  aUion  of  nullity  or  of  rescission  tf 
agreements"  by  which  a  minor  can,  within  a  certain  period  after  his  majority, 
institute  legal  proceeding  to  annul  acts  passed  by  him  in  his  minority. 

As,  then,  a  sale  executed  by  a  minor  can  afterwards  be  ratified,  enforced  or  set 
aside  by  an  action  of  nullity,  it  follows  that  it  is  not  essentiaUy  null. 

2.  The  plea  of  minority  is  personal  and  cannot  be  set  up  but  by  the  minor,  ar- 
rived at  the  age  of  majority,  or  his  representatives,  unless  it  might  be  also  urged 
by  the  assignees  of  this  personal  right 

This  principle  cannot  be  doubted  ;  for  the  general  rule  is,  that  no  one  can  in- 
stitute an  action  but  the  party  having  a  certain  interest  in  its  Cause  and  isne ; 
but  no  one  but  the  minor  or  his  representatives  are  interested  to  rescind  a  sale  oo 
the  ground  of  minority. 

The  vendor  haa  rights  of  action  against  the  vendee  to  avoid  sales  foraucfacaages 
as  error,  fraud,  violence,  lesion,  non-payment  of  the  price. 

If  the  vendor  has  not  received  the  price  of  property  sold  by  hbn  he  does  not,  by 
again  disposing  of  it  to  a  third  party,  transfer  to  the  second  vendee  the  right  of 
action  for  the  price  due  by  the  first  vendee ;  or,  if  a  vendor  could  have  a  sale  an- 
nulled for  lesion,  and  had  merely  sold  his  rights  to  the  property  to  a  second  vendee, 


MONROE,  JULY,  1858. 

the  ktter  could  not  sue  the  first  vendee  to  have  the  transfer  to  him  rescinded  for 
lesion. 

That  the  plea  of  minority  is  personal  is  clear,  for  if  it  be  not  specially  urged, 
the  sale  by  a  minor  is  valid,  unless  it  be  null  for  other  causes ;  the  plea  may  be 
made  or  omitted  by  the  party  to  a  suit  as  may  appear  most  beneficial  to  his 
interests. 

In  sales  of  property,  affected  by  informalities  on  account  of  the  non-observance 
of  the  laws  relative  to  the  transfer  of  the  effects  of  minors,  it  has  often  been  held, 
that  such  errors  could  not  be  pressed  by  the  vendee  for  the  purpose  of  annulling 
the  sale,  as  the  minor,  when  arrived  at  the  age  of  majority,  might  not  seek  to 
rescind  the  sale  on  such  grounds,  and  that  such  defences  were  personal  to  the  minor 
or  his  representatives. 

Inasmuch  then  as  the  plea  of  minority  is  personal,  and  the  sale  by  a  minor  of 
his  property  is  not  absolutely  void,  and  as  the  right  of  action  to  annul  the  sale 
was  not  transferred  to  the  plaintiff  by  the  intervener,  Mary  McDowell,  the  plain* 
tiff  cannot,  therefore,  attack  the  sale  of  the  intervener,  McDowdl,  to  the  defend* 
ant 

Mary  McDowell  is  also  debarred  from  any  right  of  action  for  the  recovery  of 
the  slave  **  Jim"  because  the  record  of  her  suit  against  her  husband  shows  that 
she  obtained  judgment  in  1843,  (still  unreversed,)  against  him  for  the  value  of  this 
shive,  on  the  ground  that  he  had  sold  him  and  received  and  used  the  price ;  and 
farther,  because  she  sold  all  her  right  and  title  in  the  said  slave  without  selling,  or 
reserving  her  revocatory  action  to  have  her  transfer  to  the  defendant  annulled, 
and  as  all  her  right  and  title  in  the  slave  were  sold  after  her  majority,  she  has, 
therefore,  no  more  interest  in  him,  and  her  right  to  institute  the  revocatory  action 
for  his  recovery  no  longer  exists. 

The  fraud  on  the  part  of  defendant  towards  her  in  his  purchase  of  the  slave  does 
not  appear  to  be  established  by  the  testimony. 

Judgment  affirmed,  with  costs  of  appeal. 

Spoffobd,  J.,  concurring.  I  concur  in  the  opinion  as  to  Wilson's  claim  against 
Porter. 

As  to  the  petition  in  intervention  of  Mary  M.  Wilds,  it  does  not  seem  to  be  a 
claim  to  rescind  her  sale  to  Porter  on  the  ground  of  minority,  but  on  account  of 
ftaud  and  deceit,  alleged  to  have  been  practiced  on  herself  and  husband.  Tha^o 
allegations  are  scarcely  sustained  by  the  evidence. 
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W.  R.  Mc Alpine,  Receiver,  v,  B.  H.  Jones  ct  al. 
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A  party  will  not  be  allowed  to  delay  a  trial  upon  the  merits  of  a  cauao  by  pleading  singly,  a  variety 
technical  d^octiona,  tending  to  retard  his  adversary's  action. 


APPEAL  from  the  District  Court  of  the  Parish  of  Ouachita,  Richardson,  J. 
Baker  &  Harris,  for  plaintiff  and  appellant.    McGuire  A  Ray,  for  defend- 
ant 

Buchanan,  J.    This  suit  was  instituted  in  June,  1853,  in  the  parish  of  Qua- 
ehita,  claiming  certain  slaves  alleged  to  have  been  stolen  from  the  State  of  Missis- 
52 
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McALPors  sippi,  and  to  be  illegally  in  the  poescssion  of  defendants.  A  writ  of  seqnrstration 
JoxKs  wa3  issued,  under  which  two  slaves  were  taken  into  the  possesion  of  the  Sheriff 

of  tlie  parish  of  Ouachita,  on  the  17th  June,  1853.  The  slaves  sequestered  were 
bonded  by  the  two  defendants,  Burrell  JL  Jones  and  Louisa  JoneSy  under  an  order 
of  court,  on  the  21st  June,  1853.  In  December,  1853,  Louisa  Jones,  one  of  the 
defendants,  filed  an  exception  to  the  mode  of  her  citation.  Simultaneously  with 
this  exception,  the  other  defendant  filed  other  exceptions  to  the  action.  These  ex- 
ceptions having  been  sustained  by  the  District  Court,  an  appeal  was  taken,  and 
the  judgment  reversed  by  this  court,  and  the  cause  remanded.  See  the  report  of 
the  case  in  10th  An.  552. 

After  the  cause  was  returned  to  the  District  Court,  Louisa  Jones  filed  an  excep- 
tion to  the  jurisdiction  of  the  court,  alleging  her  residence  to  be  in  Union  parish. 
This  exception  cannot  now  be  entertained.  She  must  be  considered  as  having 
waived  it  by  her  former  plea.  A  party  will  not  be  allowed  thus  to  delay  a  trial 
upon  the  merits  of  the  cause  by  pleading  singly,  a  variety  of  technical  objections 
tending  to  retard  his  adversary's  action ;  obtaining  thus  a  separate  judgment  upon 
each,  from  the  court  of  the  first  instance  and  from  that  of  last  resort. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  the  exception  of  the 
appellee,  Louisa  Jones^  overruled,  and  the  cause  remanded  for  further  proceediugs 
according  to  law  :  the  appellee,  Louisa  Jones,  to  pay  the  costs  of  this  appeal. 

Spoffobd,  J.,  concurring.  Upon  the  authority  of  Scott  v.  Bowles^  3  An.  637, 
I  concur  in  the  decree  in  this  case. 

Although  the  appellee  appears  to  me  to  have  been  in  time  to  plead  to  the 
jurisdiction,  there  being  no  default  against  her,  yet  the  plea  should  have  been  over- 
ruled, as  this  isyone  of  the  cases  where  a  party  may  be  sued  out  of  the  parish  of 
his  domicil. 


Green  McLeroy  v.  Duckworth  and  Overby. 

VatoX  cvidonco  is  ai1mI»iiblo  to  explain  the  nature  of  tho  <ta1c  of  ImprovemoutB  upon  Umd  sold, and  theU^ 
locAtion,  extent  and  value,  when  there  is  ambiguity  in  the  act  of  Rale  with  record  to  them. 

Wliere  a  person  in  selling  a  tract  of  land  sella  also  his  "  entire  interest"  in  all  improvemenui  upon  pnUfe 
land  adjacent  to  said  tract,  ho  makes  to  his  vendee  only  a  quit  claim  of  his  intere  st  in  sakl  iniprne 
mcuts. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Richardson,  J. 
McGuire  &  Ray,  for  plaintiff.  Ludeling  and  Newton  <&  Hall,  for  defendant 
and  appellant. 

Cole,  J.  This  action  is  based  upon  two  promissory  notes,  payable  to  plaintiff, 
their  payment  is  resisted  for  failure  of  consideration. 

Defendants  allege  they  were  given  as  a  part  of  the  price  of  a  tract  of  land,  known 
as  the  John  B.  Eddin's  head  right,  and  the  improvement  on  public  land  adjarent  to 
the  same,  upon  which  improvement  there  was  a  gin-house  and  mill,  and  about 
seventy  acres  of  cleared  land  in  cultivation  ;  that  this  improvement  was  r!^)re3ent- 
ed  by  the  plaintiff  to  be  upon  public  land  belonging  to  the  general  government ; 
that  the  expectation  of  entering  the  land  upon  which  the  improvement  had  bera 
made  materially  influenced  them  to  purchase  the  head-right ;  but,  aflerthe  sale,  it 
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was  ascertained  that  the  improvement  was  the  private  property  of  the  heirs  of       McLmor 
Hmpkirif  who  acquired  a  title  thereto  from  a  confirmation  by  Act  of  Congress.         Duckworth. 

Defendants  farther  aver,  they  have  been  evicted  of  the  improvement  in  the  suit 
of  Hempkin^s  heirs,  w&ich  was  instituted  against  them,  and  that  respondents  have 
thus  been  prevented  from  entering  the  same. 

This  case  was  tried  three  times ;  two  juries  could  not  agree,  but  the  third 
rendered  a  verdict  for  plaintiff,  and  from  the  judgment  thereon  defendants  have 
appealed. 

The  deed  is  as  follows  : 

"  State  op  Louisiana,  Parish  op  Morehouse.   • 

Know  all  men  by  these  presents,  that  I,  Green  McLeroy,  of  Claiborne  parish , 
liOnisiana,  do  this  day  bargain,  sell  and  confirm  all  my  right,  title  and  interest  to 
the  following  tract  or  parcel  of  land,  to  wit :  known  as  the  John  B.  Kddin's  con- 
firmation and  more  particularly  known  as  the  Britton  place,  lying  and  being  on 
the  west  side  of  Bayou  Bartholomew,  in  the  parish  of  Morehouse,  and  State  afore- 
said ;  also,  their  entire  interest  to  all  improvements  on  public  lands  adjacent  to 
the  same,  unto  E.  D.  Duckworth  and  E,  P.  Overby,  of  Morehouse  parish,  and  State 
aforesaid,  for  the  sum  of  twenty-five  hundred  dollars,  to  me  in  hand  paid.  I  also 
sell  to  the  said  E,  D.  Duckworth  and  E.  P.  Overby  the  gin-stand  and  mill  and 
ferryboat  on  said  place,  included  in  tlie  above  sale.  I  also  bind  myself,  my  heirs, 
executors  and  administrators  and  assigns,  severally  and  jointly,  firmly  by  these 
presents. 

In  testimony  whereof  we  set  our  names,  in  the  presence  of  /.  D,  Duckworth  and 
T.  C.  Slanifer,  this  1st  day  of  February,  1855. 

[Signed]  G.  McLeroy, 

"  E.   1).   I)UOKWORT»I, 

E.  P.  Overby." 
Bills  of  exception  were  taken  to  the  introduction  of  a  part  of  the  evidence ;  these 
will  be  briefly  noticed  ;  it  is  not,  however,  necessary  to  allude  to  the  objections  to 
the  introduction  of  Stanifefs  testimony,  as  it  was  not  considered  in  the  decision 
of  this  cause. 

1.  It  was  proper  to  establish  by  parol,  the  nature  of  the  sale  of  the  "  interest  to 
all  improvements"  mentioned  in  the  "  act,"  whether  the  vendor  only  made  a  quit 
claim,  or  the  sale  of  a  right  warranted  to  exist,  for  there  is  an  ambiguity  as  to 
this  in  the  **  act." 

2.  Parol  evidence  was  correctly  received  to  explain  the  location,  extent  and 
valae  of  the  "  improvements,"  for  as  to  these  points  the  "  act"  is  also  ambigu- 
oas. 

Having  thus  disposed  of  the  bills  of  exception,  we  would  now  observe  that  the 
vendor  in  the  first  part  of  the  "  act"  sells  all  his  "  right,  title  and  interest"  to  the 
Eddin's  confirmation,  and  in  the  second  part  disposes  of  his  "  entire  interest"  in 
all  improvements  on  public  lands  adjacent  to  the  same. 

We  are  bound  to  conclude  that  plaintiff,  in  the  **  act,"  made  only  a  quit  claim 
to  defendant  of  his  interest  in  the  improvements  on  public  land-*,  because  the  act 
of  sale  can  be  so  interpreted,  and  this  construction  is  sustained  by  the  parol  evi- 
dence. 

Judgment  affirmed,  with  costs. 
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John  Swilley  v,  John  Low — Same  ©.  Same. 

It  Is  not  necessary  to  file  an  amended  petition  in  reply  to,  and  explanatory  of,  an  amended  answer,  as 
the  testimony  In  support  of  its  averments  is  admissable  under  the  issae  presented  by  the  amended 
answer. 

Yet  such  amended  petiUon  wIU  bo  received,  and  when  filed,  service  thereof  upon  the  defendant  is  un- 
necessary. 

Amendments  should  he  rocoivod,  whenever  required  to  accomplish  the  ends  of  Justice. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Creswdl,  J. 
B,  X.  Hodge,  for  plaintiff.    Landrum  ^  Williamson,  for  defendant  and  ap- 
pellant. 

Cole,  J.  The  causes  of  action  in  these  consolidated  cases,  are  two  judgments 
all^^  to  have  been  paid  by  plaintiff  for  the  benefit  of  defendant. 

The  answer  is  a  general  denial. 

After  numerous  continuances,  an  amended  answer  was  filed,  which  alleged  that 
plaintiff  had  received  two  sums  of  money  from  third  parties  on  account  of  defen- 
dant, and  the  indebtedness  of  defendant  to  plaintiff  for  the  amount  now  churned, 
was  thereby  extinguish'Kl ;  the  answer  plead  the  same  in  payment  and  compeis&r 
tion. 

Plaintiff  then  ofifereu  to  file  a  supplemental  petition,  which  was  opposed  upon 
the  grounds,  that  it  was  too  late,  and  that  the  substance  of  his  demand  and  the  issue 
in  the  cause  would  be  altered  thereby. 

The  objections  were  properly  overruled.  The  amended  petition  purported  to 
be  a  reply  to  the  amended  answer,  and  merely  detailed  a  scries  of  debts  of  defcai- 
dant  to  plaintiff,  which  the  latter  opposed  to  the  claims  of  the  former  in  the 
amended  answer. 

It  made  no  material  change  in  the  issue,  and  the  testimony  in  support  of  its 
averments  would  have  been  admissable  under  the  issue  presented  by  the  amended 
answer.  Besides,  amendments  should  be  received  whenever  required  to  accom- 
plish the  ends  of  justice. 

Art.  421  C.  P.  declares,  that  when  one  of  the  parties  has  amended  either  his 
petition  or  his  answer,  the  other  party  has  the  right  of  answering  the  ameDdment 

There  was  no  necessity  for  the  filing  of  the  amended  petition,  as  plaintiff  would 
have  had  the  right  to  have  offered  the  claims  therein  contained  against  those  in 
the  amended  answer,  without  any  amended  petition  whatever. 

It  is  wcU  settled  that  all  the  allegations  in  the  answer  are  open  to  every  objec- 
tion of  law  and  fact,  inasmuch  as  replications  are  not  required  by  our  law. 

Defendant  afterwards  moved  for  a  continuance  on  the  grounds,  that  he  was  entitled 
to  service  of  the  supplemental  petition,  and  was  surprised  by  its  averments.  As 
it  was  unnecessary  to  have  filed  the  amended  petition,  the  service  tiiereof  was  not 
requisite. 

If  defendant  was  unprepared  for  its  allegations,  his  application  should  have 
been  supported  by  his  affidavit 

Judgment  affirmed,  with  costs. 
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Wright,  Williams  &  Co.  v,  John  Temple. 

A  Uaosfer  o(  an  obligation  of  a  third  person  in  sottlemont  of  a  debt,  is  not  a  compromise,  bat  a  dation 


APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Richardson,  J. 
D,  C.  Morgan,  for  plaintifi^  and  appellants.  McGuire  if  Ray,  for  dclen- 
dant 

Buchanan,  J.  Defendant,  a  planter  in  Morehouse  parish,  being  sued  upon 
two  notes  given  by  him  in  settlement  of  a  balance  of  account  to  the  plaintifl^, 
commission  merchants  in  New  Orleans,  pleads  want  of  consideration,  in  this,  that 
there  was  usury  and  error  in  the  items  which  go  to  make  up  the  account  settled. 

Plaintiff  insist  that  the  settlement  in  question  amounted  to  a  compromise,  and 
ioToke  the  Article  3045  of  the  Code,  which  declares  that  compromises  cannot  be 
attacked  for  errors  of  law  or  lesion. 

We  arc  unable  to  recognize  the  distinctive  features  of  a  compromise  in  this 
settlement    0.  C.  3038. 

In  part  payment  or  acquittance  of  defendant's  indebtedness,  the  plaintifls  ro 
oei?ed  the  obligation  of  a  third  person  to  defendant,  for  a  large  amount  of  money, 
bearing  interest  and  payable  in  annual  installments  of  cotton,  say  40,000  lbs.  of 
cotton  annually,  This  obligation,  on  which  some  fourteen  thousand  dollars  were 
unpaid  and  unmatured  at  the  time  of  the  settlement,  was  received  at  the  rate  of 
devcn  thousand  dollars  or  thereabouts.  This  was  the  result  of  a  calculation  by 
defendant  and  the  Clerk  of  plaintiff,  who  represented  them  in  the  settlement. 
The  latter,  examined  as  a  witness,  considered  this  to  be  a  compromise,  because  ho 
says  the  estimate  of  eleven  thousand  dollars  was  in  fact  several  hundred  dollars 
more  than  the  cash  value  of  the  cotton  obligation  transferred.  We  arc  unable 
to  perceive  very  clearly  the  correctness  of  this  opinion  of  the  witness,  for  which 
DO  data  are  furnished.  This  is  immaterial,  however,  to  the  question.  Whether 
the  estimate  of  the  value  of  the  Douglass  obligation  was  too  high  or  two  low,  it 
was  the  estimate  agreed  upon  mutually  ;  and  for  that  amount,  the  transfer  of  the 
obligation  was  not  a  compromise,  but  a  dation  en  paiemenL 

The  particulars  of  the  account  for  which  the  notes  in  question  were  given,  may, 
therefore,  be  inquired  into,  under  the  allegation  of  defendant's  answer,  for  the 
purpose  of  testing  the  consideration  of  the  notes. 

The  statement  of  account  made  by  the  District  Judge,  appears  to  us  to  have 
done  justice  to  the  parties,  under  the  evidence. 

Judgment  affirmed,  with  costs. 
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Plemming  v.  Richardson  &  Smith. 

A  notary  is  not  required  to  have  a  particular  stylo  of  seal  to  give  aatbcnticity  to  bis  copies. 

APPEAL  from  the  District  Court  of  Claiborne,  Egan,  J. 
Vaugfian  if  Vauglumj  for  plaintiff  and  appellant.    /.  3f.   Thompson,  for 
defendant 

Spofford,  J.  The  plaintiff  has  appealed  from  a  judgment  rendered  agiuost 
him  in  a  redhibitory  action. 

Upon  the  trial  in  the  court  below,  he  offered  in  evidence  a  copy  of  the  notarial 
act  of  sale  by  which  he  acquired  the  title  to  the  slave  in  question  from  the  defimd- 
ant,  Ridmrdson.  The  District  Judge  rejected  the  copy,  although  it  was  authen- 
ticated by  the  official  signature  of  the  notary,  upon  the  ground  that  there  was  no 
seal  of  office  upon  the  copy,  but  only  a  private  scrawl  in  place  of  a  seal. 

The  copy  should  have  been  received.  The  notary  certified  that  it  was  a  tmc 
copy  of  the  original  act  on  file  in  his  book  of  notarial  records,  and  so  certified 
**  under  his  hand  and  seal  of  office.'*  It  is  not  shown  that  he  had  any  other  seal  of 
office  than  a  scrawl.  We  have  been  referred  to  no  law  requiring  him  to  have  a 
particular  style  of  seal  to  give  authenticity  to  his  copies,  and  we  have  not  bocn 
able  to  find  such  a  law. 

The  unsoundness  of  the  slave  both  before  and  after  the  date  of  the  sale,  is  amply 
proven.  Besides,  the  defendant  Ricliardson's  answer,  admits  the  unsoundnoes,  hot 
avers  that  the  same  was  declared  to  the  vendee  at  the  time  of  the  sale,  and  that  it 
was  the  defendant's  intention  to  name  in  the  act  of  sale  the  redhibitory  defect,  but 
that,  for  the  want  of  experience  and  by  oversight,  he  failed  to  have  that  clause  pat 
in,  and  that  he  gave  the  bill  of  sale  in  error. 

In  the  act  of  sale,  the  vendor,  Ridiardson,  expressly  guarantied  the  slave  in 
question,  against  "  all  the  vices  and  maladies  prescribed  by  law." 

After  the  proof  made  by  the  plaintiff,  it  became  incumbent  upon  the  defendant, 
Ricfiardson,  to  establish  the  averment  of  his  answer,  that  before  or  at  the  time  of 
the  sale,  he  declared  to  the  buyer  the  latent  defects  which  are  proved  and  admitted 
to  have  existed  in  the  slave. 

There  is  no  proof  whatever  of  such  a  declaration ;  on  the  contrary,  there  is 
some  evidence  which  goes  to  negative  the  averment. 

Nor  can  we  infer,  with  the  District  Judge,  from  the  circumstantial  evidence, 
that  the  defendant  was  already  aware  of  the  nature  and  extent  of  the  redhihitoiv 
defects,  and  purchased  at  his  own  risk.  It  requires  something  more  than  vague 
inferences  to  rebut  the  express  warranty  contained  in  the  authentic  act  of  sale. 

We  find  no  reason  to  suppose  that  the  slave  has  suffered  in  the  defendant's  hands 
from  ill  treatment  or  neglect. 

As  to  the  defendant.  Smith,  we  concur  with  the  District  Judge  that  there 
are  not  sufficient  averments  in  the  plaintiff's  petition,  to  make  out  a  case  of 
liability. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court,  as 
to  the  defendant,  Smith,  be  affirmed ;  it  is  further  ordered  and  decreed,  that  the 
judgment,  as  to  the  defendant,  Ridinrdson,  be  avoided  and  reversed ;  and  it  is  now 
ordered,  adjudged  and  decreed,  that  the  sale  of  the  slave  Elizabeth  from  the  defend- 
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ant,  Andrew  P.  RidtanUon,  to  the  plaintiff,  Edward  B,  Fl€mmin<r,  passed  liofore  FLnrnwo 
Simron  M,  //art,  a  Notary  Public  in  and  for  the  parish  of  Natchitoches,  on  the  Rioiakmox. 
11th  February,  1857,  be  avoided  for  tlie  ralhibitory  defects  with  which  the  said 
siare  was  af!(H;tcd  at  the  date  of  the  said  sale ;  that  the  said  defendant  recover  the 
said  slave,  and  that  the  plaintiff  recover  of  defendant,  Richardson,  the  price  thereof, 
to  wit,  the  sum  of  six  hundred  dollars,  with  legal  interest  thereon,  from  the  judi- 
cial demand,  and  the  costs  of  this  suit  in  both  courts. 


Christopher  Ciiaffe  r.   Steamboat  St.  Charles  and  Owners. 

Vh<»re  a  suit  w-os  broa^lil  against  the  owners  of  a  stpamboat  for  tho  valuo  of  a  slave,  allojjed  to  Iiavo 
bofn  carriwi  off  on  tho  boat,  and  during  tho  pendency  of  tho  suit,  tho  slave  wa«  rocovored  b)'  tho 
plaintiff', — Ildd  :  That  tho  plaintifT  was  nevertheless  entitled  to  prove  and  recover  Judgment,  for  tho 
amount  he  had  expended  in  rocovoriug  the  slave. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Creswell  J. 
Hodge  ^  Austin,  for  plaintiff  and  appellant.     Crain  ^  Nuit,  for  defendant. 

Mebrick,  C.  J.  "  Plaitiff  alleges  that  his  slave,  Dave,  left  his  premises  without 
permission  on  the  29th  December,  1856 ;  that  he  believes  said  slave  was  carried 
from  Shrevcport  by  the  steamboat  St.  Charles;  that  he  was  seen  on  said  boat* on 
the  5th,  6th  and  7th  of  January,  1857,  while  lying  in  the  port  of  New  Orleans, 
carrying  boxes,  &c.,  on  said  boat  on  the  days  last  mentioned.  He  further  alleges 
his  fear  and  belief  that  said  slave  had  been  enabled  to  escape  from  the  State  by 
being  carried  away  as  aforesaid;  damages  to  the  amount  of  31500,  the  value  of 
the  slave,  and  prays  for  judgment  for  said  amount  against  said  boat,  with  recog- 
nition of  lien,  &c. 

The  defendants  pleaded  a  general  denial,  and  the  court  rendered  a  judgment  for 
their  costs." 

The  plaintiff  having  recovered  the  slave  during  the  pendency  of  the  suit,  offered 
to  prove  on  the  trial  by  a  witness  the  amount  of  costs,  and  money  expended  by 
him  in  recovering  possession  of  the  slave,  and  the  value  of  the  services  of  the  slave 
per  month.  Said  testimony  was  objected  to  by  defendant's  counsel  on  the  ground 
that  the  same  was  irrelevant,  and  there  was  no  allegation  authorizing  any  such  evi- 
dence. The  testimony  was  received  notwithstanding  the  objection,  but  it  appears 
to  have  been  subsequently  disregarded  by  the  judge,  who  rendered  judgment  in 
favor  of  the  defendant.  We  are  of  the  opinion  that  the  district  judge  did  not  err 
in  receiving  the  testimony.  The  fact  proven  by  the  defendant  by  the  cross-exam- 
ination of  the  witness  Parnell,  that  plaintiff  had  recovered  tho  slave  since  the  in- 
stitution of  the  suit,  justified  the  introduction  of  proof  of  the  expenses  in  recover- 
ing the  slave,  and  the  value  of  his  services  whilst  he  was  absent. 

The  defendant  by  the  proof,  defeats  the  claim  for  the  principal  portion  of  the 
damages,  but  on  the  recovery  of  the  possession  of  the  slave  pendente  lite,  has  not 
changed  the  nature  of  the  act  charged  in  the  petition,  but  lessened  its  injurious 
effipcts  to  defendant,  there  is  no  good  reason  why  the  proof  should  not  be  received 
and  when  received  produce  its  effect.    Dufour  v.  Camfrancq,  8  Martin,  307. 

The  action  is  brought  for  the  value  of  the  slave,  and  not  for  tho  fine  of  $500 
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CttAwn        given  by  section  2d  of  the  Act  of  1840,  p.  90.    If  the  plaintiff  had  intended  to 
8*T.  8r.  Chiblb.  claim  the  penalty  he  should  have  specially  claimed  it  in  his  petition. 

The  proof  is  sufficient  to  entitle  the  plaintiff  to  recover  of  the  dercndont  the  sam 
of  378  90,  the  value  of  the  services  of  the  slave  while  absent  and  the  costs  of  his 
recovery. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment  of 
the  lower  court  be  avoided  and  reversed  and  that  the  plaintiff  recover  and  have 
*  judgment  against  said  W,  D,  Bate/nan  for  said  sum  of  seventy-eight  dollars  and 

ninety  cents  and  plaintiff's  privil(^e  upon  said  steamboat  St.  (yharlcs  be  recognized 
to  secure  the  same.  And  it  is  further  ordered,  that  the  defendants  pay  the  cost^ 
of  both  courts. 


Jamrs  II.  Stevens  ct  al.  tj.  Sarah  A.  H.  Stevens,  Administralrix. 

Under  Article  1067  of  the  Ovlo  of  Practice,  the  Jndf^e  in  anihorizod  to  order  execution  against  an  admia- 
istrator  ijcreonally,  who  malccs  a  vogue  and  Insufficient  answer  to  a  rule,  under  ArticleB  1068, 1066, 
C.  P. ,  taken  by  creditors  wboae  claims  have  boon  fixed  by  a  final  Judgment  upon  the  administralior's 
account. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Richardson,  J. 
McGuire  Sf  Ray,  for  plain tifl&.    /.  D.  Benton^  for  defendant  and  appeDuit 

Spofford,  J.  A  judgment  final  upon  the  account  of  the  defendant  as  admin- 
istratrix, was  rendered  in  this  court  at  its  last  term,  fixing  the  amounts  to  be 
paid  certain  creditors  out  of  funds  of  the  succession  shown  to  have  gone  into  her 
hands. 

Upon  this  judgment  becoming  executory  in  the  court  below,  the  creditors  in 
whose  favor  it  was  rendered,  had  the  same  notified  to  the  administratrix,  pursuant 
to  Article  1055  of  the  Code  of  Practice.  She  answered  that  she  had  no  funds. 
The  creditors  then  took  the  rule  required  by  the  Article  1056,  to  compel  the  ad- 
ministratrix to  prove  the  truth  of  her  declaration,  by  filing  in  court  a  brief  state- 
ment of  her  condition  with  regard  to  said  succession. 

Her  answer  was  vague,  unsatisfactory  and  insufficient  The  judgment  of  this 
court,  upon  the  account  of  administration,  had  fixed  the  amount  of  the  fund  in 
her  possession  applicable  to  the  claims  of  the  complaining  creditors. 

Under  Article  1057  of  the  Code  of  Practice,  we  think  the  judge  was  author- 
ised to  order  execution  against  her  personally. 

The  appellant,  however,  complains  that  the  judge  improperly  refused  to  allow 
her  to  file  an  amendment  to  her  answer  to  the  rule.  There  was  no  error  in  this 
refusal.  She  sought  by  that  answer  to  ro-open  controversies  which  had  been  ad- 
judged. She  could  not  plead  a  newly  discovered  receipt,  existing  long  before  the 
trial  upon  plaintifis'  claims,  as  an  offset  to  the  judgment  they  had  obtained.  Her 
only  remedy  was  by  a  proceeding  to  annul  the  judgment  The  payments  at- 
tempted to  be  pleaded  in  this  amended  answer  were  too  indefinitely  set  forth  to 
justify  any  arrest  of  the  proceedings  under  the  judgment  rendered  by  this  court 
in  July  last 

Judgment  affirmed. 
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Martha  Jordan  ct  al.  v,  Wm.  Saunders  et  al.  w    Ji| 

Vhare  ihe  condition  of  the  appeal  bond  for  a  dovolutivo  api)eal,  is  only  for  paymont  of  the  costs  of  the 

appeal,  the  appeal  will  be  dismissed. 
Tho  di'r<'ct  In  tho  original  bond  cannot  be  carod  by  the  aubsLitatioa  of  another  bond,  after  motion  made 

to  (iii»mi£s  the  appeal. 

APPEAL  from  the  District  Court  of  the  parish  of  Bossier,  DreWy  J. 
R.  J,  Looneijj  for  plaintiff.    Kilpatrick  and  Fort  &  Duncan^  for  defendants 
and  appellants. 

Merrick,  C.  J.  There  is  a  motion  to  dismiss  the  appeal  in  this  case.  ITie 
condition  of  the  bond,  the  appeal  being  devolutive,  is  as  follows,  viz  : 

'•  Now,  therefore,  the  condition  of  the  above  obligation  is  such  that  if  the  said 
William  Saunders  shall  prosecute  his  said  appeal  with  effect,  or  shall  pay  all  the 
costs  of  this  appeal,  then,  and  in  such  case,  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue." 

It  is  objected  that  the  law  requires  the  bond  to  be  given  to  secure  the  payment 
of  the  costs  both  of  the  Supreme  and  inferior  court.  -Ind  so  it  has  been  ad- 
judged. Byrne  v.  Riddell,  4  An.  3  ;  Driggs  v.  Ballard,  3  An.  135  :  Code  of 
Practice,  578. 

An  attempt  has  been  made  since  the  continuance  of  this  case  last  year  to  cure 
this  defect  It  appears  by  a  supplemental  transcript  presented  at  the  present  term, 
that  in  August  last  the  appellant  applied  to  the  District  Judge  to  present  an 
additional  appeal  bond,  which  was  received  by  the  District  Judge  by  the  following 
order,  in  the  case  entered  on  the  minutes : 

"  MartJia  Jordan  et  al,  v.  William  Saunders  et  al, — Petition  filed  by  Messrs, 
Fori  &  Duncan  for  a  new  appeal  bond,  and  asking  for  a  supplemental  transcript 
to  the  Supreme  Court,  which  was  ordered." 

This  attempt  to  cure  the,  defect  in  the  original  bond  cannot  avail  the  appellant. 
His  appeal  must  be  tosted  by  the  state  of  facts  existing  at  the  time  it  was  filed, 
and,  his  bond  being  defective,  it  cannot  be  cured  by  the  substitution  of  another. 
Dunlap,  Moncure  &  Co.  v.  G.  R,  Price,  10  An.  155. 

The  dismissal  of  the  appeal  at  this  late  day,  as  appellant  suggests,  may  operate 
as  a  very  great  hardship  upon  him,  but  the  authorities  are  in  point,  the  motion  to 
dismiss  being  duly  filed  at  the  last  term  of  the  court,  and  we  feel  constrained  to 
give  them  their  application  in  the  present  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  appeal  in 
this  case  be  dismissed  at  the  cost  of  the  appellant. 

Spopford,  J.,  having  been  of  counsel,  recused  himself. 
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State  v.  Johxson  Doyall. 

A  District  Judge  has  no  power  to  summon  a  Jnry,  at  the  time  fixed  by  law  to  bold  the  regular  probate 
term  of  the  court.  • 

APPEAL  from  the  District  Court  of  the  Parish  of  Franklin,  Barry,  J. 
District  Attorney,  for  the  State.    Crawfordf  for  defendant  and  appellant 

Merrick,  0.  J.  By  law  the  probate  term  of  the  District  Court  for  the  parish 
of  Franklin  is  fixed  for  the  third  Monday  of  December.  Acts  1855,  494.  The 
7th  section  of  the  same  statute  provides,  "  That  at  the  jury  terms  prefercoce 
shall  be  given  to  jury  causes,  at  the  probate  terms  to  probate  causes.  No  jury 
sliall  be  summoned  for  the  probate  terms."    Ibid,  492. 

The  indictment  in  this  case  for  carrying  concealed  weapons,  was  found  by  a 
Grand  Jury,  sworn  and  empannelled  for  the  third  Monday  of  December,  1855, 
(Dec.  17th,)  the  day  fixed  by  the  statute  for  the  commencement  of  the  probate 
term  of  the  court.  The  motion  to  quash  the  indictment  having  been  filed  in  time 
ought,  it  would  seem,  to  have  prevailed.  But  it  is  objected  that  there  is  ajiother 
statute  which  allows  the  District  Judges  to  hold  adjourned  or  special  terms  when- 
ever they  may  consider  it  necessary.  This  must  be  construed  in  such  a  manner  as 
not  to  conflict  with  other  positive  provisions  of  law.  The  law  says  no  jury  shall 
be  summoned  at  a  probate  term,  and  fixes  the  time  of  the  commencement  of  such 
term.  How  can  the  Judge  change  a  term  of  the  court  fixed  by  law  for  one  par- 
ticular class  of  business,  and  call  a  Grand  Jury,  when  the  statute  has  expressly 
prohibited  the  calling  of  a  jury  ? 

Being  of  the  opinion  that  the  Grand  Jury  was  illegally  formed,  and  the  indict- 
ment insufficient  for  that  cause,  it  is  unnecessary  to  pass  upon  the  other  questions 
i-aised  by  the  appeal. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  the  indictment  in  this  caae 
be  quaahed,  without  prejudice  to  any  right  the  State  may  have  to  renew  at  a 
legal  term  the  proceedings  in  the  lower  court, 

8pofford,  J.,  dissenting.  The  same  statute  which  fixed  the  third  Monday  of 
December  for  the  regular  probate  term  of  the  District  Court  in  the  parish  of 
Franklin  conferred  the  power  upon  the  Judge  of  that  district  to  hold  adjoarotJ 
or  special  terms  of  his  court  wJienever  he  might  find  it  necessary,  at  which  ternia 
all  business,  civil  and  criminal,  might  be  transacted  as  if  it  were  a  regular  term ; 
and,  if  necessary,  to  order  the  Sheriff  to  summon  a  jury  to  attend  the  court  Sec. 
26,  Act  March  15th,  1855,  p.  495 

Construing  all  the  parts  of  this  statute  together,  I  think  there  is  no  reason  for 
quashing  the  proceedings  in  this  case.  The  District  Judge  deemed  it  necessary  to 
hold  a  special  jury  term  of  his  court  on  the  third  Monday  of  December,  1855.  It 
might  well  have  happened,  that  there  were  no  probate  causes  in  contestation  at 
that  time:  At  any  rate,  the  District  Judge  was  sole  arbiter  of  the  question  of 
the  -necessity  of  holding  a  jury  term  then.  And,  I  think,  under  the  statute,  be  had 
power  to  hold  a  special  jury  term,  instead  of  the  regular  probate  term,  if,  in  his 
judgment,  the  public  interest  required  it. 
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VicKSBURG,  Shreveport   AND  Texas  Railroad  Company  V.  Thomas  L. 

Terry. 

WhTf^a  contract  was  alleged  to  have  been  made,  by  which  the  a^ent  of  a  company  bound  himself  to  a 
party  icUijicribing  for  stock,  to  take  it  off  his  bands  at  the  expiration  of  a  certain  i\mo—HtJd :  that 
to  be  binding,  sach  a  contract  shoald  have  been  reciprocal  so  that  either  party  might  enforce  it. 

APPEAL  from  the  District  Court  of  the  Parish  of  Claiborne,  Richardsouy  J. 
McCruire  &  Ray^  for  plaintiff.    /.  Youngt  for  defendant  and  appellant. 

Merrick,  C.  J.  The  defendant  having  been  sued  for  certain  installments  of 
stock  of  said  company,  cited  one  S,  P.  GeCj  as  warrantor,  under  the  allegation  that 
at  the  time  he  subscribed  to  the  stocks  Gee  acted  as  the  agent  of  the  company,  and 
defendant  was  induced  to  subscribe  the  stock  by  the  false  representations  of  Gee, 
who  promised  and  bound  himself  to  take  said  "  stock  off"  the  hands  of  respondant." 
There  was  judgment  against  defendant  for  the  installments  of  stock  and  interest 
dae  the  company,  and  in  favor  of  the  defendant  on  his  demand  in  warranty  against 
Gee.  for  the  like  sum  and  interest.     Gee  alone  appeals. 

The  testimony  on  the  demand  in  warranty  consists  of  two  depositions.  The 
one  contains  a  detail  of  a  conversation  of  the  defendant  Terry,  at  a  time  when  Gee 
was  not  present,  and  the  other  of  a  like  conversation  with  Gee  when  Terry  was 
not  present.  This  testimony  is  far  from  satisfactory.  But  if  it  be  conceded  that 
it  proves  what  Pod  states  that  Gee  admitted,  that  at  the  time  the  stock  was  sub- 
scribed he,  Gee,  the  agent,  told  Terry  that  he  would  take  it  off  his  hands  at  the 
expiration  of  twelve  months,  it  will  not  enable  the  defendant  to  recover,  for,  in 
order  to  become  a  binding  contract  it  should  appear  that  the  offer  was  not  only 
seriously  made  but  was  accepted.  It  should  have  been  reciprocal.  A  contract 
which  Gee  could  have  enforced  as  well  as  Terry,  But  this  is  not  all,  before  he 
could  have  demanded  the  price  of  Gee  he  should  have  done  all  in  his  power  to 
make  a  transfer  of  the  stock,  and  should  have  made  an  offer  so  to  do.  C.  C. 
1907, 1908.  The  16th  section  of  the  original  charter  of  the  company  does  not 
dispense  with  this  obligation  on  the  part  of  Terry.  This  section  seems  to  look  to 
the  interests  of  the  company  rather  than  the  effect  of  contracts  as  to  the  stock 
between  the  parties. 

Whether  Gee  could  in  any  event  under  the  contract,  as  alleged  to  be  proven 
by  the  testimony  of  Pool,  be  held  for  the  interest  upon  the  installments  of  stock,  is 
a  question  not  necessary  at  present  to  decide. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  in  favor  of  the  defendant,  Terry,  and  against  the  warrantor, 
S.  P,  Gee,  be  avoided  and  reversed,  and  that  tliere  be  judgment  in  favor  of  said 
Gte.  as  in  case  of  a  nonsuit,  the  defendant,  Terry,  paying  the  costs  of  both 
courts. 
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J.  B.  Benefield  v.  T.  0.  IIixes. 

Tho  PoUco  Jnry  of  a  parish  have  the  power  tr>  Impose  a  tax  on  «lriiikinf?  housos  within  the  limits  of  an 
iucoriioratod  towu  in  the  parish,  although  Iho  town  by  its  charti>r  is  emix)wored  to  g^rant  licciji^^  r<)r 
that  pur|)08C. 

APPEAL  from  the  District  Conrt  of  the  parish  of  Catahoula,  Richardson,  J. 
Crawford  ^  Hawkins,  for  plaintiff  and  appellant.    R.  H,  Cuny,  for  defend- 
ant. 

Cole,  J.  This  is  an  injunction  sued  out  by  plaintiff,  to  prevent  the  sale  of  his 
property,  which  had  been  seized  and  advertised  for  sale,  to  satisfy  the  sam  of  one 
hundred  dollars,  claimed  by  the  defendant,  as  Parish  Tax  Collector,  to  be  due  the 
parish  of  Catahoula  by  plaintiff,  as  parish  license  for  the  year  1856,  as  a  keeper 
of  a  grogshop. 

There  was  judgment  for  defendant,  and  plaintiff  has  appealed. 

It  is  contended  by  appellant,  that  the  10th  section  of  the  Act  of  incorporation 
of  the  town  of  Trinity,  in  the  parish  of  Catahoula,  (Scss.  Acts,  1850,  p.  49.)  em- 
powers tlie  authorities  of  the  town  to  lay  and  collect  taxes  upon  all  groirshops 
within  the  limits  of  the  corporation  ;  that  tho  parish  is  not  authorized  to  impose  a 
tax  on  grogshops,  because  the  12th  section  of  the  said  Act  ordains :  "  that  said 
corporation,  in  all  things  not  herein  provided  for,  shall  be  and  remain  sabjcct  to 
the  authority  of  the  Police  Jury." 

And  inasmuch  as  the  Act  provides  for  the  licensing  of  grogshops,  the  corpora- 
tion of  Trinity  is  not,  as  to  this,  subject  to  the  Legislative  power  of  the  Police 
Jury. 

This  argument  is  untenable.  The  law  relative  to  Police  Juries,  (Revis.  Stat., 
p.  409,  { 18  and  19,]  authorizes  them  to  collect  a  certain  amount  from  all  keepers  of 
billiard  tables  and  grogshops ;  as  then  there  is  no  provision  for  this,  in  the  Act  of 
incorporation,  it  remains  subject  to  the  authority  of  the  Police  Jury. 

It  is  also  argued  by  plaintiff,  that  the  power  of  Police  Juries  or  towns  to  grant 
licenses  to  grogshops,  is  derived  alone  from  the  Act  of  1855,  relative  to  "  drink- 
ing houses,"  {Revis.  Stat.,  p.  186)  and  "  that  the  same  section  of  the  Act  which 
bestows  this  power  upon  the  Police  Juries,  accords  it  also  to  incorporated  towns, 
and  that  neither,  in  this  respect,  can  exercise  any  control  over  the  other :  and 
further,  that  this  Act  destroys  the  right  of  a  Police  Jury  to  license  a  grc^shop  in 
an  incorporated  town." 

This  Act  grants  to  the  Police  Juries  of  the  several  parishes,  the  municipal 
authorities  of  tho  several  towns  and  cities,  and  the  Board  of  Aldermen  and  Assisi- 
ant  Aldermen,  together  with  the  Mayor,  of  the  city  of  New  Orleans,  the  exclusive 
power  to  make  such  laws  and  such  regulations  for  the  sale  or  prohibition  of  the 
sale  of  intoxicating  liquors,  as  they  may  deem  advisable,  and  to  grant  or  with- 
hold licenses  from  drinking  houses  and  shops,  within  the  limits  of  any  isty,  ward 
of  a  parish,  or  town,  as  the  majority  of  the  legal  voters  of  any  city,  ward  of  a 
parish,  or  town,  may  determine  by  ballot,  and  the  State  relinquishes  all  right  to 
grant  licenses  in  any  town,  city  or  parish,  in  which  it  is  not  granted  by  the  au- 
thorities ;  but  whenever  any  licenses  may  be  granted,  the  State  shall  have  power  to 
collect  the  tax  coming  to  Uio  State  for  such  licensed  drinking  houses  or  shops. 
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The  intention  of  this  Act  was  to  promote  the  cause  of  temperance ;  it  docs  not       BKsmu> 
deprive  Police  Juries  of  the  right  of  collecting  the  amounts  that  may  be  legally         Hlxb. 
dae  their  respective  parishes  for  the  sale  of  ardent  spirits,  when  their  sale  is 
permitted  within  the  incorporated  limits  of  a  town  by  a  majority  of  its  legal 
voters. 

We  would  observe,  in  conclusion,  that  the  question  was  not  raised  by  appellant 
in  his  brief,  whether  the  sum  demanded  by  the  Tax  Collector  exceeds  the  precise 
amount  of  the  per  centum  extended  over  the  State  tax  roll  for  the  year  1856,  and 
further,  that  the  evidence  does  not  establish  that  such  was  the  case.  Rev.  Stat, 
p.  410,  J 19. 

Jodgment  affirmed  with  costs  of  appeal. 

Merrick,  0.  J.  I  concur  in  the  opinion  of  my  colleagues,  that  sec.  12  of  the 
Act  of  incorporation  of  the  town  of  Trinity,  does  not  exclude  the  right  of  the 
parish  of  Catahoula  to  assess  taxes  upon  the  ordinary  objects  of  taxation.  But 
in  my  opinion,  the  assessment  can  only  be  made  by  extending  a  certain  per  centum 
over  the  State  tax  roll,  and  the  Police  Jury  is  deprived  of  all  power  to  pass  a  spe- 
cial ordinance  upon  any  subject  of  taxation,  differing  from  the  per  centum  assessed 
on  such  tax  roll.    Acts  1847,  p.  85,  sec.  5,  6  and  8, 1848,  p.  105,  sec.  1. 

Under  the  Act  of  1855,  p.  178,  (Revis.  Stat,  p.  186)  the  town  of  Trinity,  by 
the  vote  which  its  authorities  are  obliged  to  cause  to  be  taken^  has  the  exclusive 
right  to  determine  whether  the  sale  of  spirituous  liquors  shall  be  allowed  or  pro- 
hibited. If  the  Police  Jury  had  the  power  to  tax  retailers  of  spirituous  liquors 
ad  Itbitumy  it  would  be  inconsistent  with  this  exclusive  right  in  the  town ;  for  the 
tax  might  be  placed  so  high  by  the  Police  Jury  as  to  amount  to  a  prohibition,  not- 
withstanding tlie  voters  had  voted  to  grant  licenses. 

But  whenever  the  inhabitants  have  voted  for  the  sale  of  spirituous  liquors,  then 
the  retailers  of  such  liquors  become  responsible  to  the  State  for  the  amount  of  the 
State  tax  assessed  upon  them,  and  the  per  centum  of  parish  tax  assessed  over  the 
State  tax  roll,  and  which  applies  to  all  objects  of  taxation,  including  retailers 
of  spirituous  liquors  in  quantities  less  than  one  gallon,  and  keepers  of  billiard 
tables. 

In  this  case,  it  is  admitted,  it  \a  true,  that  "  the  amount  of  license  assessed  by 
the  Police  Jury  for  the  year  1856,  on  retailers  of  spirituous  liquors  in  less  quanti- 
ties than  one  gallon,  was  one  hundred  dollars ;  but  the  counsel  appears  to  use  the 
terms  license  and  tax  as  synonimous. 

It  is  not  therefore  clear,  that  the  sum  demanded  by  the  Tax  Collector  is  the 
precise  amount  of  the  per  centum  extended  over  the  State  tax  roll  for  the  year 
1^6.  It  is  therefore  the  duty  of  those  enjoining  the  collection  of  taxes,  to  show 
that  they  are  certainly  illegal.    See  Rev.  Stat.,  460,  sec.  3. 

On  these  grounds,  I  concur  in  the  decree  in  this  case. 
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Alfred  Ciarksox  ct  al.  r.  H.  Clarksox,  Executor. 

A  tosLilor  ifl  not  allowed  by  law  to  bc^qiipath  to  a  stranger  a  usuflrurt  for  life  of  h5s  whole  efttate  mlwo 
lie  tiAH  forced  hcirfl.  "  No  cbargcs  or  conditions  can  be  Imposed  by  the  testator  on  the  legitimat? 
]K)rlion  of  forced  heirs."  C.  C.  1703.  <^  II  the  drnpoeition  made  by  donation  inter  riro§  or  mortit  eattta 
bo  of  an  usufruct,  or  of  an  annuity  the  value  of  which  exceeds  the  disiMisabtc  portion,  the  forctnl 
heirs  have  the  option,  eitlier  to  execute  the  dIsiMiBillon,  or  to  uliandon  to  the  donee  the  ownership  of 
Buch  portion  of  the  estate  as  the  donor  hod  a  right  to  dispose  of."    C.  C.  1486. 

APPEAL  from  the  District  Court  of  the  parish  of  Ouachita,  Richardson,  J. 
/.  r.  Ludding,  for  plaintiff.    C.  H.  Morrison,  and  Garrett  d>  Benton,  for  de- 
fendant and  appellant 

iSpofporD)  J.  Elizabeth  Clarkson,  deceased,  wife  of  Hudson  Clarkson,  the  de- 
fendant, by  her  last  will  and  testament  bequeathed  one-third  of  all  the  property 
that  she  might  be  owner  of  at  the  time  of  her  death,  to  the  children  of  her  son, 
Alfred  Clarkson,  over  and  above  their  legitimate  portion,  should  they  be  her  forced 
heirs  at  that  time ;  and  the  remainder  of  her  property  to  be  equally  divided  be- 
tween her  legal  heirs ;  provided,  however,  that  should  her  husband,  Alfred  Clark- 
son,  survive  her,  he  was  to  have  the  possession,  use  and  usufruct  of  all  her  estate 
during  his  natural  life,  provided  he  did  not  waste  the  same.  She  also  appointed 
her  said  husband  executor  of  the  will,  and  upon  her  death,  in  1856,  he  assumoi 
that  office. 

Elizabeth  Clarkson  left  but  two  forced  heirs,  her  son,  Alfred  Clarkson,  one  of 
the  plaintiffs  in  this  suit,  and  a  grandson,  Albert  Clarkson. 

These  parties  have  sued  the  executor  and  surviving  husband  of  the  deceased,  to 
reduce  the  legacy  to  him  of  the  usufruct  of  the  entire  estate  for  his  nataral  life, 
upon  the  allegation  that  it  was  an  excessive  donation  mortis  causa,  made  in  fraud 
of  their  rights  as  forced  heirs  to  one-half  of  the  decedent's  estate.  A  partition  is 
also  claimed.  The  District  Judge  fixed  the  value  of  the  usufruct  becjaeathed  to 
the  surviving  husband  at  3800,  and  decreed  that  this  legacy,  coupled  with  the  be- 
quest of  one-third  of  the  estate  to  Alfred  Clarkson*s  children,  exceeded  the 
disposable  portion,  and  that  they  must  be  reduced  pro  rata,  and  the  succession 
partitioned  accordingly. 

The  defendant  has  appealed. 

If  the  bequest  of  the  usufruct  of  the  whole  estate  to  Hudson  Clarkson,  and  of 
cn3-third  of  the  naked  property  to  the  children  of  Alfred  Clarkson,  taken  tc^thcr. 
did  not  exceed  the  disposable  portion,  it  is  manifest  that  the  judgment  reducing 
the  legacies  was  erroneous. 

It  is  agreed  that  the  whole  estate,  as  inventoried,  amounts  to  $4,340,  and 
that  the  debts  amount  to  $708.  The  deceased  then  was  worth  $3,632.  Ther^ 
being  but  two  forced  heirs,  one-half  of  this  sum,  or  $1,816,  was  the  legitime 
reserved  by  law  to  them,  and  the  other  half  constituted  the  disposable  portion. 
CO.  1480. 

As  a  part  of  their  case,  the  plaintiff  undertook  to  prove  the  present  value  of 
the  usufruct  bequeathed  to  Hudson  Clarkson,  the  father  of  one  of  the  plain  ti&  and 
grandfather  of  the  other.  The  District  Judge  assumed  the  highest  estimate  placed 
upon  it  by  any  of  the  plaintiff's  witnesses,  to  wit,  $800.  Although  other  evidence 
in  the  record  would  seem  to  show  that  this  estimate  is  too  high,  we  may  assume  it 
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to  be  correct  so  far  ns  that  matter  affects  the  Ic^l  conclusions  to  which  we  are       CLunaon 
driven.    The  District  Judge  appears  to  have  added  that  sam  to  one-third  of  the      Oarksok. 
inventoried  value  of  the  whole  succession,  less  the  debts  (to  wit,  $l,210f ,)  in  order 
to  ascertain  whether  the  donations  to  the  prejudice  of  forced  heirs  exceeded  the 
disposable  quantum.    The  sum  is  82,010f ,  or  $194f  more  than  the  disposable 
portion. 

The  error  of  this  calculation  consists  in  the  assumption  that  the  testatrix  be- 
queathed one  unincumbered  third  of  her  succession  to  her  grandchildren,  the  chil- 
dren of  Alfred  Clarkson.  She  only  bequeathed  to  them  one-third  of  her  estate,  in 
naked  ownership,  subject  to  the  usufruct  in  favor  of  her  hwshand.  If  that  be  rightly 
appraised  at  $800,  one-third  of  it,  or  $266},  must  of  course  be  deducted  from  the 
inventoried  value  of  the  property  bequeathed  to  Alfred  Clarkson's  children,  in 
order  to  estimate  the  present  or  real  value  of  the  legacy  to  them.  Deducting  this 
sum  from  $1210|,  leaves  8944  as  the  real  or  present  value  of  the  bequest  in  their 
lavor.  Add  this  sum  to  $800,  the  estimated  present  value  of  the  bequest  to  Hud- 
son Clarksofi,  and  we  have  as  the  sum*  total  bequeathed  away  from  the  forced 
heirs,  $1,744,  or  872  less  than  the  disposable  portion. 

Of  course,  the  same  result  will  be  produced  by  the  converse  calculation.  The 
legitime  of  the  plaintifi^,  as  already  stated,  is  81816.  The  testatrix  has  left  to 
them  expressly  in  her  will  two-thirds  of  her  estate  in  naked  ownership.  That  pro- 
portion of  her  estate  as  inventoried  would  appear  to  be  82,421 1.  But  that  is 
subject  to  an  usufruct  in  favor  of  Hudson  Clarkson  for  his  natural  life.  If  the 
usufruct  of  the  whole  property  for  that  term  is  worth  8800,  the  usufruct  of  two- 
thirds  of  it  must  be  worth  8533^.  Deduct  that  sum  from  82,421  J,  and  we  have 
SI, 888  as  the  present  value  of  the  property  left  by  the  will  to  the  forced  heirs, 
that  is,  872  more  than  the  legitime  which  is  of  right  reserved  to  them. 

And  so  the  complaint  of  the  plaintifife,  upon  their  own  showing,  appears  to  be 
without  a  legal  basis,  so  far  as  a  reduction  of  the  legacies  is  claimed: 

But  we  are  referred,  in  the  appellce*s  printed  argument,  to  the  Article  1486  of 
the  Civil  Code,  copied  from  Article  917  of  the  Napoleon  Code.  "  If  the  disposi- 
tion made  by  donation  inter  vivos  or  mortis  causa  be  of  an  usufruct  or  of  an 
annuity,  the  value  of  which  exceeds  the  disposable  portion,  the  forced  heirs  have 
the  option  either  to  execute  the  disposition,  or  to  abandon  to  the  donee  the  own- 
ership of  such  portion  of  the  estate  as  the  donor  had  a  right  to  dispose  of. 

The  weight  of  authority  in  France  seems  to  be,  that  by  the  "  usufruct  exceed- 
ing the  disposable  portion  "  referred  to  in  this  Article,  is  meant  an  usufruct  of 
more  than  the  disposable  portion  of  the  revenue.     3  Marcade,  pp.  449,  50. 

But,  if  it  be  conceded  that  the  donation  of  the  usufruct  of  the  whole  estate  in 
this  case,  is  within  the  prohibition  of  the  law,  still  the  plainti^  have  not  signified 
their  readiness  to  abandon  to  Hudson  Clarkson  and  Alfred  Clarkson^s  children  one- 
half  of  the  succession  in  full  ownership,  which  is  required  by  Article  1486,  as  the 
only  alternative  by  which  they  can  escape  executing  the  disposition  in  favor  of 
Hudson  Clarkson,  Should  they  do  so,  it  would  then  seem  that  Hudson  Clarkson 
alone  would  profit  by  the  abandonment,  although  we  do  not  express  a  final  opinion 
upon  this  point.  For  Alfred  Clarkson's  children  are  not  forced  heirs.  The  present 
value  of  the  legacy  to  them,  as  already  shown,  is  8944.  No  reduction  of  this 
sum  would  be  necessary,  if  the  plaintiffs  should  abandon  one-half  of  the  estate. 
That  would  leave  8872  as  the  share  of  Hudson  Clarkson  in  full  property,  or  872 
more  than  the  estimated  present  value  of  the  usufruct  bequeathed  to  him. 

The  plaintiff  not  having  tendered  this  sum  to  him,  nor  abandoned  one-half  the 
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cuRKsoir       estate  in  full  ownership,  no  decroe  upon  this  branch  of  the  case,  aa  presented  by 
Claruox.       the  plain tifT'B  brief,  can  be  made. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed  from  be  avoided 
and  reversed,  and  the  suit  dismissed,  plaintiffs  paying  costs  in  both  courts. 


Same  Case — On  a  Re-hearino. 

Spopford,  J.  Upon  a  reconsideration  of  the  facts  of  this  case,  and  capocially 
considering  that  the  plaintiffs  have  acquiesced  in  the  judgment  of  the  court  below 
which  ordered  the  defendant,  in  lieu  of  the  usufruct  bequeathed  to  him,  to  take  in 
full  property  the  disposable  portion,  we  have  come  to  the  .conclusion  that  a  suffi- 
cient abandonment  is  shown,  to  entitle  the  plaintifi^  to  recover. 

Upon  the  other  point,  on  which  a  re-hearing  was  granted,  we  are  of  the  opinion 
that  the  law  intended  to  cast  upon  the  forced  heir  a  certain  part  of  the  succession 
in  full  property,  and  that,  to  allow  a  tostator  to  bequeath  to  a  stranger  an  osufhict 
for  life  of  his  whole  estate,  (when  he  has  forced  heirs,)  would  be  to  impair  the 
legitime  reserved  to  such  heirs  of  right  "  No  charges  or  conditions  can  be  im- 
posed by  the  testator  on  the  legitimate  portion  of  forced  heirs."    C.  C.  1703. 

There  is  great  force  in  the  reasons  given  by  French  authors  for  the  doctrine 
which,  as  already  stated,  appears  to  prevail  among  them,  that  an  usufruct  of  more 
than  the  disposable  portion  of  the  revenues  is  an  usufruct  "  exceeding  the  dis- 
posable portion,"  in  the  sense  of  that  Article  of  the  Napoleon  Code  which  cor- 
responds to  our  Article  1480. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  heretofore  rendorcd  in 
this  cause  be  set  aside,  and  that  the  judgment  of  the  District  Court  be  affirmed, 
with  costs. 


State  of  Louisiana  v.  W.  W.  Smith. 

No  Pi>orial  loRislalivc  onartmcnt  Is  necessary  to  authoriase  District  Attorneys,  eitbcr  wiib  or  wabvat 
instructions  from  Ibc  Governor,  to  bring  auita  to  annul  i)at<>uUs  granted  by  tbu  State. 

ArPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  CrestPell,  J. 
Hodge,  Landrum  and  Land,  for  appellee. 

Mkrrick,  C.  J.  Defendant's  counsel  states  the  case  for  our  consideration  as 
follows,  viz  : 

"  This  suit  was  instituted  by  Hinton  Smith,  District  Attorney,  at  the  instance 
and  request  of  the  Governor,  to  annul  a  patent  issued  by  the  State  to  the  d.^fwid- 
ant  for  a  tract  of  land  known  as  Silver  Lake,  purchased  by  him  under  the  Act  of 
the  Legislature  "  authorizing  the  Ilegistcr  of  the  Land  Office  to  sell  certain  shal- 
low lakes  in  the  State  of  liOuisiana."    See  Acts  of  1853,  p.  257. 

"  The  defendant  exwpted  to  the  right  of  the  District  Attorney  to  institute  this 
suit  withoul  legislative  authority.  The  exception  was  sustained,  and  the  suit  dis- 
missed.   The  District  Attorney  has  taken  this  appeal." 
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"  The  right  of  the  Slate  to  sue  is  not  in  question.  The  right  of  the  District  s^^™ 
Attorney  to  institute  this  suit  witliout  legislative  authority  is  the  question  for  deter-  Bsirru 
muiation." 

The  State  of  Louisiana,  as  a  sovereign,  would  be  singularly  deficient  in  power, 
if  there  did  not  at  all  times  exist  in  some  of  her  officers  a  capacity  to  institute 
Slits  and  take  out  legal  measures  on  her  behalf  to  protect  her  rights,  without 
awaiting  the  tardy  action  of  the  Legislative  department,  which  is  in  session  only 
sixty  days  each  year. 

Consequently,  we  mig;ht  confidently  expect  to  find  such  power  granted  by  the 
Constitution  and  the  laws.  On  looking  into  the  Constitution,  we  find  the  powers 
of  the  State  distributed  into  three  departments,  legislative,  executive  and  judicial. 
Arts.  1  and  2. 

Article  38  declares  that  the  supreme  executive  power  of  the  State  shall  be 
vested  in  a  chief  magistrate,  who  shall  be  styled  Governor  of  the  State  of  Lou- 
isiana. 

As  the^  powers  are  subsequently  defined  by  the  Constitution,  it  is  supposed 
that  Article  55  which  declares  that  "he  shall  take  care  that  the  laws  be 
faithfully  executed,"  limits  his  power  to  a  mere  execution  and  enforcement 
of  the  laws.  To  an  argument  of  such  extreme  nicety  it  may  be  replied,  that 
if  the  laws  give  the  State  of  Louisiana  the  land  in  controversy,  it  is  but 
an  execution  of  the  laws  to  enforce  them,  through  the  intervention  of  the 
judiciary. 

The  Governor,  therefore,  was  authorized  to  give  the  instructions  to  the  District 
Attorney. 

And  the  Attorney  was  authorized  to  institute  this  suit  either  with  or  without 
such  instructions.  Sec.  8  of  the  Act  of  1855,  p.  369,  makes  it  the  duty  of  the 
District  Attorneys  "  to  pursue  on  behalf  of  the  State  such  legal  measures  as 
they  may  deem  expedient,  for  the  recovery  of  all  claims  of  the  State,  the  re- 
covery of  which  is  not  otherwise  provided  for,  and  to  report  their  proceedings 
annually  to  the  Auditor  before  the  meeting  of  the  Legislature."  Kevised 
Statutes,  p.  183. 

The  next  section,  granting  the  District  Attorney  five  per  cent,  on  all  "  amounts 
by  them  recovered  and  paid  to  the  State,"  does  not  necessarily  limit  the  more 
general  terms  used  in  the  preceding  section. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  the  exceptions  be  overruled 
and  the  cause  be  remanded  to  the  lower  court  for  further  proceodings,  according 
to  kkw,  and  that  the  defendant  pay  the  costs  of  the  appeal. 
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■75-221  John  II.  Ivkvnoij)S  v.  Mayor  and  Trustees  of  Shreveport. 


18  «» 
110  aw 


TJio  ordinances  of  an  incorporated  town  dirocting  work  to  be  done  ujotu  streets,  and  not  involving  ll» 
noccsHity  of  giving  out  obligations  beyond  what  the  curvent  revenues  of  the  town  may  m«et.are 
not  witbin  the  prohibitory  Act  of  the  Legislature  of  March  16th,  1855,  which  declares  that  the  aiiUnr- 
Ities  shall  not  contract  any  debt  or  liability  without  providiug,  in  the  ordiuaiico  creating  iho  debt,  Uic 
meanfl  of  paying  the  principal  and  interest. 

Whore  it  is  alleged  tliat  a  municipal  corporation  has  executed  a  lawful  power  in  an  Injnrious  and  malirwca 
manner,  the  presumption  will  l>e  in  favor  of  the  propriety  and  good  faiUi  of  the  acts  of  tbo  corpi>- 
ration,  and  a  complainant  must  make  out  a  clear  cose  of  wilUUl  oppression  to  obtain  relief  from  Ui« 
courts. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Crenmll,  J. 
A.  B.  Levisee  and  Land  <fc  WinanSy  for  plaintiff  and  appellant.    Landmm 
r€'  Williamaon  and  /.  W.  JormSj  for  defendant. 

Spofford,  J.  The  plaintiff,  owner  of  three  improved  lots  fronting  upon  Texas 
street  in  the  town  of  Shreveport,  sued  the  town  for  a  large  amount  of  damages  al- 
leged to  have  been  sustained  by  him,  in  consequence  of  an  ordinance  passed  by 
the  Mayor  and  Trustees,  in  the  year  1856,  fixing  the  grade  of  Texas  street :  be 
averred  that,  in  pursuance  of  the  said  ordinance,  the  street  in  front  of  his  lots  had 
been  dug  down  several  feet,  leaving  his  buildings  high  above  the  present  levd  of 
the  street,  causing  the  side-walk  in  front  of  them  to  crumble  away,  thus  rendering 
them  difficult  of  access,  destroying  or  impairing  his  rents,  and  making  it  necessary 
for  him  to  go  to  great  expense  in  excavating  his  lots  and  lowering  his  buildings, 
so  OS  to  accommodate  them  to  the  new  grade. 

lie  alleged  that  his  property  had  in  this  manner,  been  expropriated  withoat 
process  of  law,  and  his  vested  rights  violated,  and  that  he  was  entitled  to  com- 
pensation in  damages. 

He  also  alleged  that  the  grade  of  Texas  street  had  been  fixed  by  a  previons 
ordinance  of  the  same  corporation,  in  the  year  1846,  which  was  in  the  nature  of  a 
contract,  upon  the  faith  of  which,  as  establishing  a  permanent  grade,  he  bought  the 
property  injured,  and  that  the  town  was  therefore  liable  to  pay  him  the  damages 
caused  by  the  new  grade,  in  consequence  of  their  breach  of  contract. 

He  further  alleged  that  the  ordinance  of  1856  fixing  the  new  grade,  and  the 
works  done  in  pursuance  thereof,  were  an  unwise,  reckless  and  useless  exercise  of 
power  not  legally  vested  in  the  Mayor  and  Tnistees,  who  acted  in  the  premie 
without  due  regard  to  his  rights,  or  to  the  interest  of  the  public. 

The  defendants  pleaded  a  general  denial.  There  was  a  judgment  in  their  favor, 
and  the  plaintiff  has  appealed. 

From  the  proof  it  is  indubitable  that  the  plaintiff  has  been  subjected  to  some 
present  inconvenience,  loss  and  expense  in  consequence  of  the  new  grade.  AVhetber, 
on  the  whole,  the  projected  improvement  of  Texas  street,  of  which  this  change  (»f 
grade  is  the  commencement,  will  result  in  ultimate  damage  to  the  plaintiff's  in- 
terests, is  left  more  in  doubt.  But,  for  the  purpose  of  our  investigation,  we  may 
ai^ume  that  he  is  damaged.  It  is  not  every  act  of  man,  causing  damage  to 
another,  which  obliges  the  former  to  repair  it,  but  only  every  faulty  or  wrongful  act. 
C.  C.  2294 ;  5  Marcade,  266  ;  Donovan  v.  Ne^o  Orleans^  11  An.  711.  If,  tbwe- 
fore,  this  municipal  corporation,  in  changing  the  grade  of  Texas  street,  acted  in 
pursuance  of  a  power  vested  in  them  by  law,  and  acted  without  fault,  the  plaintiff 
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has  DO  ground  of  action  against  thenii  even  if  he  has  sofiferod  a  loss.    In  sach  caae      Rmrome 
it  wooid  be  a  loss  without  an  injury. 

We  have,  then,  first  to  ascertain  the  powers  of  the  Mayor  and  Trustees  of  Shreve- 
port  witli  r^ard  to  streets.  They  are  of  the  most  ample  description.  That  town 
was  incorporated  by  the  Act  of  March  20th,  1839.  Sess.  Acts,  200.  By  the  6th 
section  of  that  Act  the  Tmstees,  or  a  majority  of  them,  one  of  whom  shall  be  the 
Mayor,  are  empowered  "  from  time  to  time  to  make  such  by-laws  in  writing,  not 
inconsistent  with  the  laws  and  Constitution  of  this  State,  or  of  the  United  States, 
as  they  may  deem  proper,  in  relation  to  public  markets  in  said  town,  and  relative 
to  the  streets,  alleys  and  highways  therein,  draining,  filling  up  and  keeping  in 
order  and  improving  the  same."  A  new  Act  of  incorporation  was  passed  and 
approved  March  16th,  1850,  (Sess.  Acts,  123,)  by  the  8th  section  of  which  it  was 
again  declared  "  that  the  Trustees,  or  a  majority  of  them,  one  of  whom  shall  be 
the  Mayor,  shall  form  a  quorum  for  the  transaction  of  business,  shall  meet  at  their 
own  adjournments,  shall  have  powers,  from  time  to  time,  to  enact  and  provide  for 
the  promulgation  of  such  by-laws  and  ordinances,  not  inconsistent  with  the  laws 
and  Constitution  of  the  State,  and  the  United  States,  as  they  may  deem  proper, 
in  reUition  to  the  public  markets  of  said  town,  to  the  landings,  streets,  alleys  and 
hig:hways  therein,  and  to  the  opening,  widening,  draining,  filling  up,  keeping  in 
order  and  improving  the  same,  to  nuisances  in  general,  to  the  town  patrol,  to  the 
police  of  slaves  and  public  houses,  and  to  the  assize  of  bread  and  meat,  and  they 
shall  have  power  generally  to  made  all  such  other  rules  and  regulations  as 
may  relate  to  the  good  ordering,  government,  improvement  and  the  police  of  the 
town." 

A  power  "  to  make  ordinances  in  relation  to  the  streets,  to  the  opening,  widen- 
ing, draining,  filling  up,  keeping  in  order  and  improving  the  same,"  necessarily 
implies  a  power  to  fix  the  grade  theieof,  and  to  level  them  to  that  grade.  In  a 
town  built,  like  Shreveport,  upon  an  uneven  bluff,  the  exercise  of  such  a  power 
will  naturally  leave  some  lots  above  and  some  below  the  artificial  grade.  And, 
if  the  proprietors  of  .adjacent  lots  wish  to  have  them  upon  a  level  with  the  street 
thos  artificially  graded,  the  lots  must  bo  excavated  or  filled  up  as  the  case  may 
be.  Now,  if  the  town  is  liable  for  all  damages  to  adjoining  proprietors,  in  conse- 
quence of  exercising,  no  matter  how  discreetly,  its  legal  prerogative  of  fixing  the 
grade  of  a  street,  it  would  follow  that  the  town  should  pay  every  owner  of  a  lot 
the  cost  of  raising  or  lowering  it  to  the  level  of  the  grade.  We  are  not  aware 
that  such  a  doctrine  was  ever  contended  for.  Stripped  of  all  the  aggravating  ac- 
companiments of  expropriation,  breach  of  contract,  and  wanton  abuse  of  power, 
the  proposition  must  be  admitted  that  the  town  of  Shreveport,  discreetly  exercis- 
ing it«  legal  right  to  grade  and  improve  its  streets,  is  not  bound  to  grade  and  im- 
prove, or  pay  for  grading  and  improving  the  adjacent  lots  of  private  persons,  so 
as  to  make  them  correspond  with  the  street.  It  would  require  a  special  law  to 
make  a  municipal  corporation,  in  the  judicious  exercise  of  an  undoubted  power 
thus  conferred  upon  it  by  the  legislature,  liable  for  such  consequential  losses  by 
individual  proprietors.  As  was  said  in  the  case  of  Raddiffe's  Executors  v.  Mayor, 
etCy  of  Brooklyn,  4  Comstock,  207  :  "  The  opening  of  a  street  in  a  city  is  not 
neces5sarily  an  injury  to  the  adjoining  land-owners.  On  the  contrary,  it  is  in  almost 
every  instance  a  benefit  to  them.  The  damage  which  they  sometimes  sustain, 
because  the  level  of  the  street  does  not  correspond  with  the  level  of  their  land, 
id  usually  more  than  compensated  by  the  increased  value  which  the  property 
acquires  from  having  a  new  front  on  a  street    In  some  instances  the  land-owner 
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Bktvoum  yf'iW  guffer  a  heavy  loss,  and  this  case  may  perhaps  be  one  of  the  namber  ;  but  it 
SHBBTEPon  is  damnum  absque  injuriAy  and  the  owner  most  bear  it.  He  often  gets  Ihe  bene> 
fit  for  nothing,  when  the  value  of  his  land  is  increased  by  opening  or  improving  a 
street  or  highway ;  and  he  must  bear  the  harden  in  the  less  common  case  of  a  de- 
preciation in  value  in  consequence  of  the  work.  »♦»»** 
Whether  in  cases  of  this  kind  the  Legislature  ought,  as  a  matter  of  equity,  to  pro- 
vide for  the  payment  of  such  damages  as  are  merely  consequential,  we  are  not 
called  upon  to  decide.  It  is  enough  for  us  to  say  that  a  law  which  makes  no  sach 
provision  is  not  for  that  reason  unconstitutional  and  void."  In  the  same  case  it 
was  said  that  **  there  is  a  class  of  cases  directly  on  the  point  in  judgment,  whicli 
hold  that  persons  acting  under  an  authority  conferred  by  the  Legislature  to  grade, 
level  and  improve  streets  and  highways,  if  they  exercise  proper  care  and  skill,  are 
not  answerable  for  the  consequential  damages  which  may  be  sustained  by  those 
who  own  lands  bounded  by  the  street  or  highway.  And  this  is  so,  whether  the 
damage  results  either  from  cutting  down  or  raising  the  street ;  and  although  the 
grade  of  the  street  had  been  before  established,  and  the  adjoining  land-owners  bad 
erected  buildings  with  reference  to  such  grade."  The  learned  Judge  who  pro- 
nounced the  opinion,  (Ch.  J.  Bronson,)  after  declaring  that  this  doctrine  bad 
never  been  denied  in  any  well  considered  judgment,  cited  in  support  of  it  4  T.  R. 
794  ;  2  B.  &  C.  703  ;  2  HiU,  466  ;  1  Denio,  595  ;  3  Barb.  459  ;  9  Watts,  382 ; 
8  Watts  &  Sarg.  85  ;  6  Wheat.  593  ;  17  Wend.  667. 

We  find  nothing  in  our  law  inconsistent  with  the  principle  upon  which  the  caae 
of  Raddiffey  in  4th  Comstock,  is  grounded.  The  Article  663  of  the  Civil  Code 
does  not  relate  to  the  powers  of  cities  with  regard  to  streets  which  they  arc  au- 
thorized to  open  or  improve. 

But  their  power  is  not  absolute,  arbitrary  and  unlimited.  They  may  not  ex- 
propriate lands,  or  divest  vested  rights,  without  adequate  compensation  previously 
made.  But  there  is  no  ground  ior  contending  that  there  was  any  expropriation 
or  divestiture  here.  The  corporate  authorities  never  entered  upon  the  plaintiffs 
lota  at  all.  They  have  not  interfered  with  his  title  or  his  possession.  No  part  of 
his  property  has  been  taken  for  the  public  use.  The  damage  complained  of  is 
not  the  result  of  any  divestiture  of  rights  belonging  to  the  plaintiff,  but  is  merely 
consequential  upon  the  exercise  of  a  power  specially  granted  by  law  to  the  town 
authorities  over  a  street  dedicated  to  the  public,  and  of  which  the  authorities  have 
the  exclusive  administration. 

The  plaintiff,  however,  contends  that  the  power  was  exercised  illegally  in  this 
instance  because  it  was  in  violation  of  a  tacit  contract  rcsrdting  from  a  previous 
ordinance  fixing  a  grade  for  the  same  street  in  the  year  1846,  which  was  a  finality. 
No  contract  between  the  town  and  the  plaintiflf  or  any  of  the  authors  of  his  title 
is,  however,  proven.  Nor  would  the  rejected  evidence  have  been  sufficient  to  prove 
a  contract  which  would  bind  the  corporation  not  to  change  the  grade  of  1846. 
The  grant  of  power  in  the  legislative  Acts  already  cited  is,  in  its  very  terms,  a 
continuing  power,  and  not  a  power  to  be  exhausted  as  soon  as  exercised.  The 
Mayor  and  Trustees  are  authorized  "  &om  time  to  tune"  to  make  such  ordinanoes 
relative  to  streets,  etc.,  as  they  may  deem  proper.  They  did  not  declare  the  grade 
of  1846  to  be  a  finality.  And,  if  they  had,  the  better  opinion  would  s&eoi  to  be 
that  such  a  declaration,  tying  up  the  hands  of  their  successors  in  violation  of  the 
legislative  grant  of  an  enduring  power,  would  be  void. 

In  the  case  of  Goszler  v.  i/ic  Corporation  of  Georgetown,  G  Wheaton,  593,  that 
corporation,  under  a  Icgi^ative  grout  of  power  to  make  such  ordinauccs  as  they 
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might  judge  necessary,  for  the  graduation  and  leveling  of  the  streets,  &c.,  in  1T99       Rktxouw 
exerted  the  power  thus  conferred,  with  regard  to  certain  streets,  and,  at  the  same      Shrkvbpobt. 
time,  further  ordained  that  the  said  level  and  graduation  "  should  forever  thereaf- 
ter be  considered  as  the  true  graduation  of  the  streets  so  graduated,  and  be  bind- 
ing upon  the  corporation,  and  all  other  persons  whatever,  and  bo  forever  thereaf- 
ter regarded  in  making  improvements  upon  said  streets," 

The  plaintiff,  Goszlery  owned  lots  upon  one  of  these  streets,  and  made  improve- 
ments according  to  the  graduation  fixed  by  the  ordinance  of  1799.  Afterwards, 
in  1816,  the  corporation  passed  another  ordinance,  directing  the  level  and  gradua- 
tion of  this  street  to  be  altered ;  and  the  commissioners  appointed  being  about  to 
cat  down  the  street  by  the  plaintiff's  house,  he  enjoined  them  from  proceeding,  by 
a  bill  filed  against  them  and  the  corporation.  Upon  a  hearing,  the  bill  was  dis- 
missed by  the  Circuit  Court,  and,  upon  appeal  by  the  plaintiff  to  the  Supreme 
Court  of  the  United  States,  the  decree  was  affirmed.  C.  J.  Marshall,  as  the  organ 
of  the  court,  declared  that  the  power  to  graduate  the  streets  was  a  continuing 
power,  and  that  the  attempt  of  the  corporation,  in  1799,  to  restrain  their  succes- 
sors from  exercising  it  again,  by  holding  forth  promises  to  builders,  transcended 
their  authority.  It  is  not  necessary  for  us  to  go  so  far,  in  order  to  maintain  the 
judgment  in  the  present  case. 

The  plaintiff  here  has  alleged  that  the  action  of  the  Mayor  and  Trustees  was 
unnecessarily  and  wantonly  injurious  to  him.  A  municipal  corporation  may  exe- 
cute a  lawful  power  in  such  an  injurious  and  malicious  manner,  as  to  justify  a 
claim  for  damages,  as  is  shown  by  many  precedents.  But,  when  the  subject-mat- 
ter is  within  the  scope  of  their  corporate  powers  and  duties,  the  presumption  is 
ever  in  favor  of  the  propriety  and  good  faith  of  their  conduct,  and  the  complain- 
ant must  make  out  a  clear  case  of  willful  oppression  to  obtain  relief  from  the 
courts.  See  Pdice  Jury  of  West  Baton  Rouge  v.  Bozman,  11  An.  94  ;  Dvhose 
V.  Levee  Commissioners^  lb.  166-7  ;  Artery  v.  Police  Jury,  12  An.  554. 

This  presumption  is  founded  in  fcason,  as  well  as  sanctioned  by  law.  For  the 
Trustees  of  a  town  are  chosen  by  the  citizens  for  the  express  purpose  of  regulating 
the  streets,  and  have  better  means  of  judging  concerning  the  wisdom  of  a  pro- 
posed improvement,  than  a  court  is  likely  to  obtain  from  the  mere  opinions  of  wit- 
nesses. Their  interests  are  generally  identical  with  those  of  the  property  holders 
aod  the  puBlic,  and  they  have  no  motive  to  act  oppressively  or  unjustly. 

The  opinions  of  witnesses  in  this  case  as  to  the  best  mode  of  draining  and  im- 
proving Texas  street  (which  seems  to  have  been  the  main  object  of  the  Trustees) , 
are  somewhat  various  and  discordant.  There  is  no  shadow  of  ground  to  suppose 
that  the  Mayor  and  Trustees  intended  maliciously  to  injure  the  plaintiff  or  sought 
any  other  end  than  the  improvement  of  the  town.  The  evidence  is  wholly  insuf- 
ficient to  enable  us  to  say  that  the  new  grade  was  as  alleged,  unwise,  uncalled  for, 
reckless,  and  unnecessarily  destructive  of  the  plaintiff's  interest.  And  it  is  some 
corroboration  of  the  theory  that  it  was  not,  to  find  that  the  plaintiff  has  not 
sustained  by  any  evidence  his  allc^tion  that  he  protested  against  the  pro- 
posed grade  before  it  was  accomplished.  This  would  not,  of  itself,  debar  him 
from  claiming  damages,  but  it  is  a  circumstance  proper  to  be  considered  in  weigh- 
ing the  evidence  upon  this  branch  of  his  complaint. 

Finally,  it  is  urged  in  argument,  though  not  alleged  in  the  pleadings,  that  the 
town  authorities  were  trespassers  ah  initio,  because  their  ordinances  establishing 
the  grade  and  ordering  the  work  to  be  executed,  were  null  and  void.  They  are 
said  to  be  in  contravention  of  a  prohibitory  law,  because  they  involved  the  con- 
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BsTNouDs  tracting  of  a  debt  without  at  the  same  time  providing  the  means  for  paying  iL 
Shuvktobt.  By  the  4th  section  of  the  Act  of  March  15th,  1855  (Session  Acts,  p.  326),  it  was 
provided,  "  that  the  police  juries  of  the  several  parishes  and  the  constituted  au- 
thorities of  iDcoq)orated  towns  and  cities  in  this  State,  shall  not  hereafter  have 
power  to  contract  any  debt  or  pecuniary  liability,  without  fully  providing  in  tiie 
ordinance  creating  the  debt,  the  means  of  paying  the  principal  and  interest  of 
the  debt  so  contracted." 

The  ordinances  in  question  create  no  specific  debt  But  if  Lespard^s  contract 
for  doing  the  particular  work  complained  of  by  the  plaintiff,  be  regarded  as  a  part 
of  one  of  the  ordinances,  his  woric  amounts  only  to  the  sum  of  82,300  or  $2,400, 
while  the  annual  revenue  of  the  town  is  shown  to  be  about  $10,000.  The  work 
upon  these  streets  forms  a  part  of  the  current  expenses  of  the  town.  Ordinances 
directing  work  to  be  done  upon  streets  and  not  involving  the  necessity  of  giving 
out  obligations  beyond  what  the  current  revenues  of  the  town  may  meet,  do  not 
seem  to  us  to  be  within  the  meaning  of  the  prohibitory  law  relied  upon  by  tli« 
appellant's  council 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 


M.  J.   WiLKINS  V.  A.    J.    BOBO. 

As'.iroty  on  n  twelve  month's  bond  cannot  plead  dLscns^slon. 

Under  the  Act  of  Marcli  16th,  1854,  a  person  bound  as  Bociirlly  upon  a  twelve  month's  Iwind,  wh<»ii  be 
bus  inid  tho  samo,  w  siibrogatod  to  all  the  rif^htfl  which  tho  original  creditor  had  at  the  Uaie  the  bi«4 
wa.sfflvcn,orat  the  time  thcbond  was  paid  by  the  security — ^whcn  the  proiMsrty  has  been  w^j«dj- 
cated  tu  the  defendant  in  the  judgment,  and  ho  is  the  prinoiinl  uix>n  iho  bond. 

APPEAL  from  the  District  Court  of  Morehouse,  Richardson,  J. 
Todd  Sf  Brigham,  for  plaintiff  and  appellant    Matthews  if  McFee,  for  d(v 
fcndant. 

Spofkord,  J.  TF.  W,  Todd,  C.  L.  Norman,  Benjamin  Temple,  J.  M.  Jloiiinph 
worth  and  Thomas  Nosicorthy,  having  obtained  judgments  against  one  /.  J. 
Daniels,  in  the  District  Court  for  the  parish  of  Morehouse,  issued  executions  there- 
upon. Under  these  executions,  Daniels  gave  his  twelve  month's  bonds  with  the 
present  plaintiff,  M.  J.  Wilkins,  as  his  surety.  These  bonds  were  givcm  in  the 
month  of  May,  1855.  Being^unpaid  at  their  maturity,  the  plaintiflfe  had  execu- 
tions issued  upon  them  ;  Wilkins,  the  surety,  pointed  out  a  certain  slave,  ITrfy, 
worth  over  eight  hundred  dollars,  belonging  to  Danids,  upon  which  the  Sheriff, 
Bobo  (defendant  herein)  undertook,  through  his  deputies,  to  levy.  Tliey  proceeded 
to  the  plantation,  where  the  said  slave  Edij  was  at  work ;  identified  her ;  followed 
her  from  the  field,  to  the  house  where  Daniels  then  was  ;  served  upon  him  a  no- 
ticc  of  seizure,  and  even  proceeding  into  the  house  to  take  the  slave  into  actual 
custody,  when  Daniels  interposed  and  menaced  them  with  violence,  if  they  at- 
tempted to  enter.  Thereupon  they  desisted,  and  made  no  further  attempt  to  effect 
an  actual  seizure.  Immediately  thereafter,  Daniels  ran  the  slave,  Edy,  out  of  the 
State  and  sold  her ;  and  no  property  of  his  could  be  found  out  of  which  to  col- 
let the  twelve  month's  bonds  before  referred  to. 
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WilkinSf  the  surety  upon  those  bonds,  having  afterwards  paid  them,  brought       wi«ws 
the  present  action  against  the  Sheriff,  BobOf  for  wrongfully  releasing  an  alleged         Bobo. 
seizure  of  the  slave  Edy^  and  for  negligence  in  failing  to  execute  the  writs  of  Ji. 
fa.,  which  he  had  undertaken  to  execute,  thereby  obliging  the  plaintiff  to  lose  the 
sam  of  eight  hundred  and  sixty  dollars  which  he  was  compelled  to  pay  as  surety 
for  Daniels, 

There  was  a  judgment  for  the  defendant,  from  which  the  plaintiff  has  appealed. 

It  is  true,  the  plaintiff,  who  was  surety  in  the  twelve  month's  bonds,  and  as  such 
bound  in  solido  with  his  principal  towards  the  creditors,  could  not  have  pleaded 
discussion.  C.  C.  3035.  And,  as  the  law  formerly  stood,  even  upon  payment  of 
the  bonds,  he  would  only  have  been  subrogated  to  the  rights  of  the  creditors  in 
the  bonds  themselves,  and  to  no  other  rights  of  theirs  under  their  original  judg- 
ment Trent  v.  Calderwood,  2  An.  942  ;  Tardy  v.  Allen^  3  An.  66 ;  Cole  v. 
Ckambliss,  lb.  206  ;  Crow  v.  WaUh,  lb.  541. 

But  the  Act  of  March  16th,  1854  (Session  Acts,  p.  115),  made  an  important 
change  in  this  raspect,  in  all  cases  where  the  judgment  debtor  himself  was  the 
principal  in  the  twelve  month's  bond  taken  under  the  judgment.  As  reenacted 
in  1855,  and  embodied  in  the  Revised  Statutes,  p.  543,  sec.  4,  this  statute  de- 
clares that  "  whenever  a  person  bound  as  security  upon  a  twelve  month's  bond, 
has  paid  the  same,  he  shall  be  subrogated  to  all  the  rights  which  the  original 
creditor  had  at  the  time  such  bond  was  given,  or  at  the  time  the  bond  is  paid  by 
such  security  ;  provided,  however,  that  this  section  shall  only  apply  where  the  pro- 
perty has  been  adjudicated  to  the  defendant  in  the  judgment  and  he  is  the  princi- 
pal upon  such  twelve  month's  bond." 

Now,  at  the  time  the  plaintiff,  Wilkins,  went  forward  to  pay  the  amount  of 
these  bonds,  the  judgment  creditors  who  owned  them  had  a  right  of  action  against 
the  Sheriff  for  the  neglect  of  his  deputies  in  suffering  property  to  escape,  which 
was  liable  to  seizure  under  the  writs  which  those  deputies  were  charged  to  exe- 
cute. They  knew  the  property  to  be  liable  to  seizure  and  might  have  seized  it. 
The  menaces  of  the  judgment  debtor  were  no  excuse  to  them.  "  In  executing 
the  orders  and  judgments  with  which  they  are  charged,  Sheriflfe  may  enter  on  the 
lands  and  into  the  house  of  a  debtor,  break  the  doors,  &c.,  and,  if  resistence  be 
offered,  they  may  require  assistance  from  the  neighbors  or  persons  passing  by." 
C.  P..  Art.  762. 

"  Every  Sheriff  shall  have  the  power  to  call  for  tlie  aid  and  command  the  ser- 
vices of  every  able  bodied  inhabitant  of  his  parish,  to  preserve  the  peace  in  cases 
of  riot ;  to  execute  the  process  of  court  in  cases  where  resistance  is  made  or 
threatened  ;  and  every  person  so  called,  who  shall  refuse  to  render  such  assistance, 
may  be  punished  by  fine,  at  the  discretion  of  the  court,  not  exceeding  twenty-five 
dollars."    Revised  Statutes,  p.  524,  sec.  8. 

By  neglecting  to  do  their  duty,  the  deputies,  for  whom  the  Sheriff  is  responsi- 
ble, enabled  the  debtor,  against  whom  they  had  an  execution,  to  withdraw  from 
the  State  his  only  property  which  they  were  bound  to  seize.  A  right  of  action 
thereupon  accrued  in  favor  of  the  judgment  creditors  for  this  damage  thus  oc- 
casioned to  them,  and  they  were  not  obliged  to  wait  the  possibility  of  other  pro- 
perty being  found,  or  of  other  persons  being  made  liable  for  the  same  debt,  Ixjfore 
resorting  to  their  remedy  against  the  Sheriff  for  the  amount  of  their  judgments 
up  to  the  value  of  the  property  which  his  deputies  had  wrongfully  suflcred  to  be 
withdrawn  from  their  grasp. 

To  this  right  of  action,  then,  under  the  broad  terms  of  the  Act  of  1854,  the 
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wnjHjis  surety  on  the  twelve  month's  bonds,  upon  payment  thereof,  was  legally  subro- 
BoBo.  gated. 

And  it  is  this  right  of  action  which  he  is  here  seeking  to  exercise.  There  is  a 
manifest  ecjuity,  in  this  instance,  in  giving  him  the  benefit  of  the  statute  ;  for  it 
was  only  by  the  neglect  of  the  SheriflF's  officers  in  performing  their  duty  towards 
the  judgment  creditors,  that  this  surety  has  been  obliged  to  pay  what  his  princi- 
pal might  and  should  have  paid. 

The  Sheriff,  upon  paying  the  sums  which  the  surety  upon  the  twelve  month's 
bonds  has  been  compelled  to  pay,  will  be  entitled  to  a  subrogation  to  his  rights 
against  Daniels. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed,  and  that  there  be  judgment  for  the  plaintiff  against  the 
defendant  for  the  sum  of  si.x  hundred  and  eighty-two  dollars  and  sev«ity-seven 
cents,  with  eight  per  cent,  interest  thereon,  from  the  1st  of  May,  1855,  until  paid ; 
and  the  further  sum  of  forty-five  dollars  and  thirty-three  cents,  and  the  costs  of 
this  suit  in  both  courts.  And  it  is  further  ordered  and  decreed,  tliat  upon  pay- 
ment of  this  judgment,  the  plaintiff  subrogate  the  defendant  to  all  his  rights  as 
subrogee  of  WtlUam  W.  Todd,  C.  L.  Norman,  Benjamin  Temple,  J.  A,  HoUingi- 
worth  and  Tliomas  Nosworthy,  judgment  creditors  of  /.  J,  Daniels,  against  said 
Daniels,  their  judgment  debtor. 
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R.  p.  Davis  v.  George  W.  J  elks. 

A  party  must  allcgp  and  prove  some  dlsturbanne  or  danger  of  eviction  oven  to  require  s<>cariij  from 
lil«  vondor,  and  much  more  to  sUiy  an  order  of  soizuro  and  rescind  the  sale. 

Wlien  a  piirty  after  the  sale  iierfeets  the  title  conveyed  t«  him,  he  is  only  entitled  to  receive  rn>in  hts 
vendor  a  credit  uiwa  the  price  i>aid  him,  to  the  amount  which  it  cost  him  to  perfect  his  title. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Mayo,  J. 
W.  A.  Carpenter  and  /.  W.  Boatner,  for  plaintiff  and  appellant.     Matthews 
<J&  McFee,  for  defendant. 

Spofford,  J.  The  plaintiff  having  bought  of  the  defendant  certain  lots  in  the 
town  of  Bastrop,  the  latter  procured  an  order  of  seizure  and  sale  for  the  credit 
portion  of  the  price,  after  the  first  instalhnent  had  fallen  due. 

The  plaintiff  enjoined  the  order  upon  the  allegation  that  he  was  defrauded  in 
the  purchase,  and  that  the  defendant,  Jelks,  was  really  not  the  owner  of  the  lots, 
the  title  thereto  being  in  the  parish  of  Morehouse.  He  does  not  allege  any  evic- 
tion or  even  disturbance. 

Since  his  petition  in  injunction  was  filed,  it  appears  that  the  plaintiff  has  pro- 
cured a  relinquishment  of  the  title  of  the  parish  of  Morehouse  in  his  own  favor, 
at  an  expense  of  eighteen  dollars.  The  District  Judge,  after  giving  plaintiff  a 
credit  for  this  sum,  dissolved  his  injunction  as  to  the  balance  of  the  defendant's 
claim,  and  the  plaintiff  has  appealed. 

Singular  as  the  state  of  facts  disclosed  by  the  record  appears,  we  are  unable  to 
say  that  the  Judge  erred.  The  vague  allegation  of  fraud  is  only  sustained  by  un- 
certain inference.    And,  as  it  would  seem  that  the  plaintiff  got  possession  of  the 
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lots,  with  some  valuable  improvements,  by  means  of  his  deed  from  the  defendant,         ^^ 
he  shoaid  have  alleged  and  shown  some  disturbance  or  danger  of  eviction,  even  to         Jsua. 
reqaire  security  from  the  defendant,  and  much  more  to  stay  the  order  of  seizure 
and  rescind  the  sale  to  himself.    In  acquiring  title  from  the  parish  of  Morehouse, 
he  perfected  the  title  which  the  defendant  conveyed  to  him,  and  is  only  entitled  to 
a  credit  for  what  it  cost. 

An  amendment  is  asked  for  by  the  appellee,  because  under  the  order  of  the 
eeizare  and  sale,  the  defendant  will  have  the  right  to  retain  from  the  proceeds  the 
amount  of  the  note  for  $183  33,  due  on  the  1st  March,  1858,  which  date  is 
DOW  past ;  by  inadvertence  this  installment  seems  to  have  been  omitted  in  the 
writ 

It  ia,  therefore,  ordered,  that  the  judgment  of  the  District  Court  dissolving  the 
plainti£&  injunction  be  affirmed.  And  it  is  further  ordered  find  decreed,  that  the 
jadgmcnt  dissolving  the  said  injunction  be  so  amended  as  to  order  the  Sheriff  to 
proceed  with  the  sale  of  the  property  seized,  not  only  to  satisfy  the  sum  of  one 
handred  and  eighty-three  dollars  and  thirty-three  cents,  with  eight  per  cent,  in- 
terest, from  Ist  March,  1857,  till  paid,  and  costs,  but  also  to  satisfy  the  further 
sum  of  one  hundred  and  eighty-three  dollars  and  thirteen  cents,  with  eight  per 
cent  interest  from  the  Ist  of  March,  1858,  with  mortgage  upon  the  property 
seized.  It  is  further  ordered,  that  the  costs  of  this  appeal  be  borne  by  the  plain- 
tiff and  appellant. 


Parish  of  Bossier  v,  L.  F.  Steele,  Sheriff — The  State,  Intervenor. 

T\w  scvond  «octlon  of  tho  Act  of  the  Legislature,  approved  the  19th  of  March,  1857,  euiitlod,  "  An  Act 
relative  to  the  pa3rmeutof  expenses,  incident  to  the  proRccutinn  of  crimimils,"  which  dcclaroe  tliat 
the  Ones  and  forfeitures  to  be  collected,  for  the  violations  of  the  criminal  laws  of  tho  State,  shall 
be  paid  into  tho  State  treasury,  is  unconstitutional  —  being  in  violation  of  Article  116  of  tho 
CoQstituiion,  which  provides  that  every  law  enacted  by  the  Legislature  shall  embrace  but  one  object, 
and  that  shall  be  oxpressod  in  the  title. 

APPEAL  from  the  District  Court  of  the  Parish  of  Bossier,  Drew,  J. 
r.  M.  A  B,  F,  Fort,  for  plaintiff.    /.  D.  Watkins  S  Loony y  for  defendant 
and  appellant. 

Mebrioe,  C.  J.  The  answer  of  the  appellees,  to  the  appeal,  waives  the  motion 
to  dismiss. 

In  March,  1857,  judgment  was  rendered  against  McKeown,  and  his  sureties,  in 
his  appearance  bond,  in  a  criminal  prosecution,  for  $5000.  This  judgment  was 
affirmed  in  July,  1857,  by  the  Supreme  Court.  In  August,  1857,  the  money  was 
made  on  execution,  and  the  present  suit  is  a  controversy  between  the  State  and 
the  Parish  of  Bossier  for  the  fond  in  the  hands  of  the  Sheriff  By  the  judgment 
of  the  court  below,  the  Sheriff  is  directed  to  pay  the  money  over  to  the  parish, 
and  the  State  appeals. 

The  constitutionality  of  the  Act  of  the  Legislature,  approved  19th  March,  1857, 
entitled,  "  An  Act  relative  to  the  payment  of  expenses  incident  to  the  prosecution 
of  criminals,''  is  brought  in  question  by  this  appeal.    See  Act,  p.  187.    It  is  con- 
tended that  the  statute  violates  Article  115  of  the  Constitution,  which  provides 
55 
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that :    "  Every  law  enacted  by  tho  Legislatare  shall  embrace  but  one  object^  and 
that  shall  be  expressed  in  the  title." 

The  Act  in  question  embraces  two  sections.  The  first  provides  for  the  pay- 
ment of  all  expenses  incurred  in  criminal  proceedings  by  the  State,  on  the  certifi- 
cate of  the  clerk  and  presiding  judge. 

The  second  section  declares  :  "  That  the  fines  and  forfeitures  to  be  collected  for 
the  violation  of  the  criminal  laws  of  the  State,  shall  be  paid  into  the  State  Trea- 
sury :  provided  that  nothing  contained  in  this  section  shall  be  so  construed  as  to 
affect,  in  any  manner,  the  process  for  collecting  fines  and  forfeitures." 

Heretofore  the  subject  matter  of  the  statutes  has  been  provided  for  under  two 
or  three  different  heads,  and  by  four  different  statutes.  In  1852,  the  legislature 
treated  the  object  embraced  in  the  first  section  under  the  title  i)f  "  An  Act  to 
change  and  regulate  ihe  expenses  of  criminal  prosecutions  throughout  the  State.*' 
Acts  of  1852,  p.  188. 

In  1853  the  object  of  the  second  section  was  provided  for,  by  an  Act  entitled : 
"  An  Act  to  give  to  the  parishes  the  fines  and  forfeitures  collected  hereafter  for 
violations  of  the  criminal  laws."  Acts,  p.  295.  In  1854,  the  same  subject  was 
revised  by  the  Act  entitled,  "  An  Act  concerning  forfeited  bonds,  recogniisanoes, 
and  fines  in  criminal  prosecutions  throughout  the  State,  (the  parish  of  Orleans  ex- 
cepted) ;  "  and  in  1855  by  the  seventy-first  section  of  the  Act  relative  to  criminal 
proceedings.    Acts,  1854,  p.  Ill,  and  1855,  p.  162, 151. 

It  is,  therefore,  clear,  that  the  statute  of  1857  embraces  matters  divisible  into 
two  distinct  objects^  for  it  has  been  so  considered  and  treated  by  the  legislature  in 
the  several  Acts  above  referred  to.  The  question  then  arises — can  the  Act,  (con- 
sidered as  a  whole,]  be  construed  to  have  a  single  object  of  a  more  general  nature 
which  is  embraced  in  its  title,  and  which  fairly  includes  the  separate  subjects  of 
the  two  sections  ?  It  may  be  said  that,  inasmuch  as  the  title  of  the  Act  is  rela- 
tive to  the  payment  of  the  expenses  incident  to  the  prosecutions  of  criminals,  that 
it  fairly  embraces  any  provision  which  tends  to  reimburse  the  State  treasury  the 
expenses,  or  to  provide  the  State  with  money  to  pay  the  same.  But  this  reply  is 
not  satisfactory  ;  for  if  it  is  so,  the  legislature  might  have  passed  the  entire  reve- 
ime  laws,  under  the  title  of  an  Act  relative  to  the  payment  of  the  expenses  inci- 
dent to  the  prosecution  of  criminals. 

Again,  suppose  a  citizen  wished  to  ascertain  what  disposition  the  laws  make  of 
judgments,  in  favor  of  the  State,  for  fines  and  on  forfeited  bonds,  in  criminal  pro- 
ceedings. Would  the  title  of  the  Act  in  question  give  him  any  clue  to  tiie  sub- 
ject ?  Could  he  reasonably  expect  to  find  the  subject  treated  of  under  the  head 
of  the  payment  of  costs  or  expenses  ?  If  he  could  not,  it  is  clear  that  the  inten- 
tion of  the  people,  as  expressed  in  convention  by  Article  115  of  the  Constitntioa 
of  1852,  has  not  been  carried  out  by  the  second  section  of  the  Act  of  1857,  and 
the  same  is  unconstitutional. 

We  are  forced  to  the  conclusion,  that  the  title  to  the  Act  in  question  does  nfit 
furnish  any  fiiir  index  to  the  subject  matters  of  the  second  section  of  the  same, 
and  that  the  second  section  of  the  statute  must  either  be  declared  unconstitutioDal, 
or  Article  115  of  the  Constitution  held  to  be  a  dead  letter,  and  that  it  is  impos- 
sible to  carry  its  provisions  into  effect 

Hitherto  this  court  has  not  faltered  in  enforcing  its  requirements,  and  this  case 
cannot  be  made  an  exception  to  the  uniform  practice  of  the  court  State  v. 
Hackett,  5  An.  92  ;  Duverge  v.  Salter  et  d.,  ibid.  94  ;  4  An.  297  ;  State  v.  Har- 
rison, a  slave,  11  An.  722. 
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It  18  said  by  the  counsel  for  the  intervenor,  that  the  Act  of  1855,  relied  upon     P^"-  bo8h« 
by  the  opposite  counsel,  is  subject  to  the  same  objection  as  the  Act  of  1857.        Smiut. 
It  docs  not  so  appear  to  us,  and  if  it  were  so  subject,  it  would  leave  in 
force  the  statutes  of  1852,  1853,  and  1854,  which  are  equally  favorable  to  the 
appellee. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
coart  be  affirmed. 

Spofford,  J.,  concurring.  I  concur  in  the  decree,  but  not  in  the  reasons 
given  for  it 

The  Act  of  March  19th,  1857,  (p.  187,)  "  relative  to  the  payment  of  expenses 
iDcident  to  the  prosecution  of  criminals,"  only  provides,  in  its  second  section,  the 
means  of  carrying  out  the  provisions  of  the  first  section.  By  the  first,  the  State 
is  directed  to  pay  all  the  expenses  attending  criminal  prosecutions  in  the  different 
parishes  of  the  State,  (except  the  pay  of  jurors,)  and  by  the  second,  the  State 
18  to  receive  the  fines  and  forfeitures  resulting  from  such  prosecutions.  The 
two  sections  are  so  interwoven,  and  relate  so  naturally  to  the  one  main  ob- 
ject of  the  Act,  which  is  to  provide  for  "  the  payment  of  expenses  incident 
to  the  prosecution  of  criminals,"  as  expressed  in  its  title,  that  I  think  it  re- 
quires too  subtle  an  analysis,  to  bring  it  into  conflict  with  Article  115  of  the 
Constitution. 

But  I  concur  in  the  conclusion  of  the  district  judge,  because  it  seems  to  me 
that  the  Act  of  March  19th,  1857,  must  have  a  prospective  operation  only,  in  all 
its  parts  and  clauses.  The  view  of  the  legislature  obviously  was  that  the  old 
policy,  which  required  the  several  parishes  to  pay  the  expenses  incident  to  crimi- 
nal prosecutions,  within  their  respective  territories,  and  to  receive,  as  a  fund  for 
doing  so,  the  fines  and  forfeitures  growing  out  of  such  prosecutions,  should  be 
changed  in  totOj  so  as  to  put  the  State,  in  lieu  of  the  parishes,  as  the  disburser  of 
such  expenses  and  the  recipient  of  such  funds.  The  duty  to  pay,  and  the  right  to 
receive,  were  intended  to  be  correlative  and  to  go  pari  passu.  It  seems  to  me 
that  the  only  sound  construction  of  the  Act  is,  that  the  State  shall  pay  only  the 
expenses  of  such  prosecutions  aa  might  be  commenced  after  the  promulgation  of 
the  Act,  and  receive  only  the  fines  and  forfeitures  accruing  from  such  future  pro- 
secutions. 

This  construction  frees  the  present  case  from  all  difficulty.  The  prosecution  of 
McKeovm  was  had,  and  the  forfeiture  accrued  before  the  law  in  question  was  pro- 
mulgated ;  the  parish  of  Bonier  paid,  or  is  bound  to  pay,  the  expenses  incident 
thereto.  She  is  entitled  to  the  resulting  forfeiture  as  well ;  otherwise,  the  law 
would  have  a  retrospective  effect,  which  is  ever  to  be  avoided,  if  possible,  and 
never  to  be  presumed. 
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A.  Wesson  &  Co.  &  A.  W.  Marshall. 

Hio  decision  in  the  case  of  Amit  v.  TKe  Bank  qf  Louitiana,  9  Rob.  350,  reaffirmed,  to  the  eflect  thai  a 
residence  Inthe.SUUo  for  a  sufflcient  time  to  acquire  a  iwliUcal  domlcil,  is  not  required  to  protect  a 
person's  property  from  attachment,  who  is  on  actual  resident  of  the  State. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Crestrett,  J. 
Landrum  &  Williamson,  for  plaintiff  and  appellant    Land,  Hodge  and  Aus- 
tin, for  defendant. 

Buchanan,  J.  The  fiicts  of  this  case  dre  identical  with  those  of  Winter  Iron 
Works  V.  Toy,  12  An.  200.  In  that  case  we  held,  that  a  full  uninterrupted 
twelve  months  residence  in  the  State,  is  not  required  to  protect  defendant's  pro- 
perty from  being  attached  under  the  second  paragraph  of  tiie  240th  Article  of  the 
Code  of  Practice;  and  that  the  statutes  of  1816  and  1818,  relate  to  the  acqui- 
sition of  political  rights  in  this  State,  by  immigrants  from  other  States.  This 
decision  followed  that  of  Amis  v.  Bank  of  Louisiana  and  others,  9  Rob.  350,  in 
which  a  defendant,  originally  from  Mississippi,  who  had  made  three  crops  on  land 
belonging  to  himself  in  the  parish  of  Madison,  and  had  passed  the  greater  part  of 
the  time  in  that  parish  while  the  crops  were  growing,  was  held  not  to  be  suable 
in  the  parish  of  Orleans,  although  there  had  not  been  in  his  case  that  uninterrupted 
residence  of  a  year  in  Louisiana  necessary,  says  the  court,  to  the  acquisition  of  a 
political  domicil. 

The  decision  in  Amis  v.  The  Bank,  quotes  as  authority  the  case  of  Boone  t. 
Savage,  14  La,  169,  from  which  we  may  infer,  that  Judge  Ballard,  the  organ  of 
the  court,  did  not  consider  the  latter  case,  in  which  also  he  had  taken  part,  as  in- 
consistent with  the  doctriue  which  he  was  enouncing. 

The  facts  of  the  case  of  Boone  v.  Savage,  are  materially  difiercnt  from  thoee 
of  Amis  V.  Tlie  Bank,  and  from  the  case  at  bar.  The  animus  manendi  could  not 
possibly  be  presumed  in  favor  of  Savage,  for  he  never  removed  at  all,  with  his 
family,  to  the  State  of  Louisiana,  as  both  Briscoe  and  Marshall  did.  It  is  true, 
the  court  quoted  the  Acts  of  1816  and  1818  respecting  residence,  but  the  quota- 
tion seems  to  have  been  superinduced,  by  the  attempts  on  the  part  of  the  dcfendaDt 
to  establish  a  fictitious  domicil  in  Carroll  parish,  by  making  a  formal  declaration 
before  the  parish  Judge  that  he  elected  that  parish  as  his  domicil  and  future  resi- 
dence. The  court  remarked  that  the  Articles  of  the  Civil  Code  under  which  that 
declaration  was  made,  apply  only  to  a  change  of  domicil  from  one  parish  to  tbe 
other,  by  a  person  already  a  resident  of  Louisiana ;  and  went  on  to  observe,  that 
the  only  enactments  in  our  statute  book,  on  the  subject  of  the  acquisition  of  a 
residence  in  this  State,  by  one  who  has  resided  previously  in  another  State,  were 
the  Acts  of  1816  and  1818.    Bullard  &  Curry,  286,  287. 

But  the  quotation  was  not  at  all  necessary,  for  the  decision  of  the  qnestion  of 
Savage's  residence.  For  his  acts  being  altogether  irreconcileable  with  his  dccla^ 
ration,  the  latter  should  have  gone  for  nothing,  as  only  intended  to  defraud  the 
law.    See  Yerkes  v.  Broom,  10  An.  95. 

In  the  case  of  Tlie  State  v.  Tfie  Judge  of  the  Court  of  Probates,  2  Rob.  449, 
which  is  one  of  those  relied  upon  by  the  counsel  for  appellant,  the  Acts  of  1816 
and  1818  constitute  the  basis  of  the  decision,  and  it  must  be  admitted  that  ihox 
Acts  are  there  made  the  unqualified  test  of  the  meaning  of  the  word  "  residence/* 
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in  every  case  in  which  that  expression  is  need  in  onr  statutes.    A  party  was  there        Wwos 
held  to  be  an  insufficient  surety  upon  an  appeal  bond,  for  want  of  residence,  who 
had  been  many  years  established  in  business  in  New  Orleans,  but  wh6  absented 
himself  every  year  during  the  summer  season. 

This  decision  professed  to  be  founded  upon  that  in  14  La.,  but  it  clearly  went 
much  farther,  and  may  be  considered  as  distinctly  overruled,  as  well  as  that  of 
Rist  V.  Hagan,  8  Rob.  106,  by  the  case  of  Amis  v.  The  Bank  of  Louisiana, 

We  adhere  to  the  doctrine  enunciated  in  that  case. 

Judgment  afiSrmed,  with  costs. 


John  R.  Marshall  &  Co.  v.  Thomas  R.  Simpson,  Sheriif,  et  als. — Peet, 
SuiMs  &  Co.  V.  Same. — Consolidated  Cases. 

In  pointing  out  property  to  a  Phoriff  to  seize,  it  is  sufRcient  to  Inform  him  where  the  property  is. 

A  bare  suspicion  that  there  might  bo  some  tliflBculty  with  reprard  to  the  title  to  projKjrty  pointed  out, 

docs  not  justify  the  SherlfT  in  refusing  to  seize — his  neglect  to  seize  is  at  his  own  peril. 
Where  a  purty  has  sufTc^red  from  the  neglect  of  the  Sheriff  to  moke  the  seizure,  he  is  only  entitled  to 

re<^ver  ft-om  the  Sheriff,  and  his  sureties,  the  exact  amount  ho  would  have  received,  if  Uie  Sheriff 

bad  done  his  duty. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Creswdl,  J. 
Land  ^  WinanSt  for  plaintiffs.     H.  B,  Levisee,  for  defendant  and  appellant. 

Merrick,  C.  J.  "  This  is  an  appeal  from  a  judgment  aprainst  the  SheriflF  of 
Caddo  Parish,  and  his  securities,  upon  his  bond,  for  the  misfeasance  of  the  Depu- 
ty SheriflT  in  not  executing  two  writs  of  fi.  fa.,  placed  in  his  hands  by  the  plain- 
tiffs. The  judgment  is  for  the  value  of  two  slaves,  the  property  of  Waddillj  one 
of  the  judgment  debtors  of  plaintiff*,  which  had  been  pointed  out  for  seizure  to 
the  Deputy  Sheriff",  and  were,"  it  is  alleged,  "  spirited  off",  in  consequence  of  his 
failure  to  seize." 

The  judgment  was  in  favor  of  the  plaintiff  for  32,200,  the  value  of  the  ne- 
groes, and  the  defendants  appeal. 

It  is  contended  that  the  property  was  not  properly  pointed  out  by  the  plaintiffs 
counsel,  and,  therefore,  the  Shcri£f  was  not  liable  for  his  failure  to  seize. 

The  testimony  shows  that  the  n^oes  had  l)een  hired  out  by  an  agent  of  the 
debtor  in  execution  to  W.  W.  Harper y  and  that  plaintiflfe'  attorney  directed  the 
Deputy  Sheriff'  to  go  immediately  and  seize  the  two  negroes,  and  informed  him 
that  they  would  be  pointed  out  to  him  by  Mr,  Harper ^  or  his  overseer,  who  were 
expecting  him. 

This  was  sufficient.  It  was  not  necessary  that  the  plaintiffs'  attorney  should 
accompany  the  Sheriff  to  point  out  the  property.  It  was  enough  that  he  had  in- 
formed the  Sheriff*  where  the  property  was.  It  then  became  the  duty  of  the 
Sheriff'  to  make  the  seizure.  "  As  soon  as  the  Sheriff  has  received  the  writ,  he 
must  execute  it,  without  delay,  by  seizing  the  property  of  the  debtor,  which  he 
shall  find  in  his  parish."  C.  P.  643.  Instead  of  seizing  the  property  without 
delay,  the  Deputy  Sheriff,  it  would  seem,  informed  the  father  of  the  defendant  in 
execution,  that  the^./a.  had  issued,  and  in  consequence  of  this  information,  and 
the  delay  in  seizing,  the  defendant  in  execution  was  enabled  to  remove  the  slaves. 
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It  is  farther  contended  that  there  was  doubt  as  to  the  title  of  the  property 
pointetl  out,  and,  therefore,  the  Sheriff  was  not  bound  to  seize  the  property. 
When  the  Sheriff  wos  charged  with  the  writ,  and  directed  to  seize,  it  does  not  ap- 
pear that  he  made  any  objections  on  account  of  the  title.  A  bare  suspicion  that 
there  might  be  some  difficulty  in  regard  to  the  title,  did  not  justify  him  in  refus- 
ing to  seize.  If  he  would  justify  his  conduct,  under  the  circumstances  of  this 
case,  he  should  show  clearly,  that  the  defendant  in  execution  was  not  the  owner  of 
the  property.    His  neglect  to  seize  was  at  his  own  peril. 

Inasmuch  as  there  were  concurrent  judicial  mortgages,  and  the  negroes  could 
not  have  been  sold  without  the  costs  and  expenses  incident  to  the  Sheriff's  sale,  it 
is  contended  by  the  defendant's  counsel,  that  the  judgment  of  the  lower  court  is 
erroneous  in  allowing  the  plaintiff  the  full  value  of  the  slaves. 

We  think  this  objection  well  taken.  The  Sheriff  and  his  sureties  are  sued  for 
the  acts  of  the  Deputy  Sheriff.  The  plaintiff  is  only  entitled  to  the  exact  amount 
of  damages  he  has  sustained.  He  cannot  recover  more  than  he  would  have  re- 
ceived if  the  Deputy  had  done  his  duty.  1  Bjoh,  292y  Bonnabd  y.  Bouligny; 
6  N.  S.  126  ;  9  An.  174. 

Plaintiff  alleges  that  he  informed  the  Sheriff  that  the  property  indicated,  was 
all  the  property  the  defendant  in  execution  possessed  in  the  parish,  and  it  is  quite 
clear,  on  the  ^ts  disclosed  in  this  case,  that  had  the  slaves  been  seized,  the  credi- 
tors holding  the  concurrent  judicial  mortgages,  would  have  claimed  the  applica- 
tion of  their  portion  of  the  funds  (as  they  did  in  the  case  of  the  slave  Fanny)  to 
their  own  executions  and  judgments.    16  L.  R.  170  ;  5  An.  313  ;  C.  P.  710. 

Moreover,  had  there  been  a  sale  of  the  property,  the  costs  of  the  execution, 
made  in  effecting  it,  would  also  have  been  deducted.  In  this  instance  it  would 
merely  have  been  commissions  on  the  anlount  of  sale,  as  other  property  had  been 
seized,  and  the  notices  and  advertisements  would  have  occasioned  no  additional 
expense.  Making  the  proper  deduction,  and  allowing  plaintifls  their  pro  rata  of 
the  residue,  they  are  entitled  to  recover  81,853,  to  be  divided  between  them  also 
pro  rata.  There  is  no  complaint  as  to  the  allowance  of  interest,  and  we  will  ren- 
der the  judgment  in  the  same  form  as  that  appealed  from. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  ;  and  it  is  now  ordered,  adjudged  and 
decreed,  that  said  John  R.  Marshall  ^  Co.  have  and  recover  of  the  said  defend- 
ants Thomas  R,  Simpson^  John  P.  Hailey  and  Henderson  Markham^  in  sdido,  the 
sum  of  one  thousand  and  fifty-four  dollars  and  twenty  five  cents,  with  five  per 
cent,  interest  thereon,  from  the  2d  day  of  January,  1857,  until  paid  ;  and  that 
Peetj  Simms  <fe  Co.  also  recover  of  the  same  defendants,  in  solido,  the  sum  of  seven 
hundred  and  seventy-eight  dollars  and  seventy-five  cents,  with  like  legal  interest 
thereon,  from  said  2d  day  of  January,  1857,  until  paid  ;  and  that  the  said  defend- 
ants pay  the  costs  of  the  lower  court,  and  the  said  plaintifib  the  costs  of  the 
appeal 
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Succession  of  John  Boyd,  deceased. 

A  creditor  of  an  estate,  whoso  debt  oporatc«  as  a  Judicial  mortgacro,  and  ia  in  a  twelve  mnntba  bond 
cxocntod  by  the  deceased,  cannot  cause  the  property  of  the  succession  to  bo  sold  for  cash,  without 
the  benefit  of  appraisement,  to  satisfy  his  claim. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Richardson^  J. 
Matthews  If  McFee,  for  plaintiflF.    McGuire  If  Ray,  and  S.  G.  Parsons,  for 
appellant. 

Merbick,  G.  J.  The  appeal  is  taken  in  this  case  by  Joseph  P.  Crosby,  a  credi- 
tor holding*  a  twelve  months  bond  executed  by  the  testator,  John  Boyd,  The 
question  for  our  solution  is  thus  stated  by  the  appellant's  counsel,  viz,  "  Has  a 
creditor  of  an  estate,  whose  debt  operates  as  a  judicial  mortgage,  and  is  in  a 
twelve  months  bond  executed  by  the  deceased,  a  right  to  have  property  of  the 
saccession  sold  for  cash  at  the  first  offering,  unless  it  brings  the  amount  of  the 
appraisement  on  the  inventory,  according  to  the  Article  990  of  the  Code  of  Prac- 
tice ?  "  He  contends  for  an  affirmative  answer.  Although  there  is  much  force  in 
the  argument  that  the  obligation  of  the  testator  to  submit  his  property  for  sale 
at  the  expiration  of  the  twelve  months  bond  for  cash,  without  the  benefit  of  ap- 
praisement, devolves  upon  his  heirs,  and  legatees,  and  that  it  is  unjust  to  compel 
the  creditor  to  await  a  second  sale  on  a  twelve  months  credit,  yet  we  think  that 
the  law  has  not  accorded  to  such  creditor,  by  a  proceeding  against  the  executor, 
the  faculty  of  causing  the  property  of  the  succession  to  be  sold  for  cash,  without 
tlie  benefit  of  appraisement,  for  these  reasons  :  the  twelve  months  bond  was  the 
bond  of  John  Boyd.  Had  he  been  alive  at  its  maturity,  his  property  could  have 
been  sold  without  the  benefit  of  appraisement ;  but  John  Boyd  died,  and  his  estate 
was  cast  by  the  operation  of  law  upon  his  heirs,  executors  and  legatees,  persons 
who  were  neither  parties  to  the  judgment,  nor  the  twelve  months  bond.  The  judg- 
ment could  only  be  made  executory  against  the  heirs  by  a  new  proceeding,  which 
was  likewise  necessary  to  compel  the  executors  to  pay  the  twelve  months  bond. 
The  heirs  and  l^atces  had  rights  also  in  the  property  of  the  succession,  which 
were  to  be  divested  by  the  sale.  Hence,  the  provisions  of  the  Code  of  Practice 
for  the  sale  of  the  property  of  successions,  became  applicable  in  order  to  protect 
the  interest  of  the  creditors,  heirs  and  legatees,  and  the  rules  in  r^ard  to  the  sale 
of  property  under  executions  cottld  not  well  be  applied ;  for  it  Was  no  longer  a 
proceeding  between  the  debtor  and  creditor,  but  one  in  which  several  persons 
were  interested^  none  of  whom  were  parties  to  the  original  suit. 

Again,  suppose  a  sale  should  be  ordered,  at  the  instance  of  a  creditor,  upon  a 
twelve  months  bond,  as  prayed  for  in  this  case,  and  property  were  sold  at  his 
instance  sufficient  to  pay  his  debt.  The  money  then  would  be  paid  into  the  hands 
of  the  executor  or  administrator,  and  the  latter  would  file  his  tableau  of  distribu- 
tion. Now,  the  Code  does  not  give  the  creditor  upon  a  twelve  months  bond,  any 
privilege  upon  the  property  of  the  deceased,  and  the  money  made  with  so  much 
care  would  go  to  the  payment  of  privileges  and  superior  mortgages,  if  there 
were  any. 

As  the  legatee  by  particular  title,  is  not  liable  for  the  debts  of  the  succession, 
except  in  certain  cases,  it  would  seem  that  he  must  have  (as  a  consequence)  the 
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SuocBaHOJi  Of  right  to  protect  his  legacy  from  the  claims  of  the  creditors,  and  force  them  to 
provoke  the  sale  of  other  property,  except  in  the  cases  specially  provided.  The 
law  in  reference  to  a  twelve  months  bond  between  plaintiff  and  defendant  would 
not  therefore  apply,  and  the  party  would  be  driven  to  demand  of  the  Judge  a 
decree  for  the  sale  of  such  property  as  might  be  subject  to  be  sold.  C.  C.  1626, 
1627, 1628, 1635. 

The  District  Judge  did  not  therefore  err  in  ordering  the  property  to  be  sold, 
subject  to  the  appraisement,  according  to  Article  990  of  the  Code  of  Practice. 
Neither  do  we  see  any  error  in  the  decree  directing  it  to  be  sold,  subject  to  the 
lease  made  by  the  executor.  It  is  conceded  that  the  estate  is  solvent,  and  there  b 
no  doubt  but  a  sale  of  a  small  portion  of  the  property,  in  this  form,  will  bring 
sufficient  to  pay  all  the  debts.  The  incumbrance  does  not  seem  calculated  to  pre- 
judice the  creditor  for  so  small  a  debt,  and  no  otlier  parties  make  objection  to  the 
same. 

It  is  impossible  always  to  ascertain  what  amount  of  property  will  be  required 
to  be  sold  for  the  payment  of  the  debts.  This  can  only  be  judged  of  by  approxi- 
mation, and  it  must  of  necessity  be  abandoned  to  the  prudence  of  the  Judge  in 
each  in  individual  case,  lie  does  not  necessarily  err  when  he  orders  enough  to  be 
sold  to  pay  the  debts  and  meet  probable  contingencies. 

Neither  can  the  residuary  I^^tees  or  heirs  complain,  if,  after  having  ordered  the 
movables  to  be  sold,  which  are  insufficient  to  pay  the  debts,  or  are  unreasonably 
delayed  in  their  collection,  he  orders  slaves  to  be  sold.    C.  C.  1154. 

They  can  relieve  themselves  from  such  order  by  paying  the  debts  themselves. 

We  think  the  District  Judge  has  exercised  the  discretion  vested  in  him  by  law 
in  a  judicious  manner  in  this  case,  and  that  the  judgment  of  the  lower  court  ought 
to  be  affirmed.  We  do  not  deem  it  important  to  consider  separately  the  otlier 
points  made  in  this  case. 

This  decision  must  not  be  considered  as  in  any  manner  afiecting  the  decisions  of 
this  court,  in  reference  to  the  executory  process  on  special  mortgage,  where  the 
mortgagor  is  deceased. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgmeut 
of  the  lower  court  be  affirmed,  with  costs. 


Henrt  Phelps  v,  Jaxes  C.  Coggsshall  et  als. 

Where  an  attachment  hns  wrongfblly  issued,  the  party  whoso  property  was  improperly  attached  is  co- 
titlod  to  recover  tho  amount  of  Attorney's  fees,  wliicb  he  has  iMiid  to  havo  the  attaclunent  diseolTed, 
and  all  other  actual  damages  which  he  may  prove. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Rickardton,  J. 
McGuire  <t  Ray,  for  plaintiff  and  appellant.    S,  G.  Parsons,  for  defeodaot 
Spofford,  J.    The  plaintiff  sues  the  defendants  upon  an  attachment  bond  for 
damages  alleged  to  have  been  sustained  by  reason  of  the  wrongful  suing  oat  of 
an  attachment  process. 

The  attachment  was  dissolved,  the  plaintiffs  therein  having  failed  to  sustain  their 
averment  that  the  defendant  in  attachment  (the  present  plaintiff)  was  about  to 
leave  the  State  permanently. 
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There  was  judgment  in  the  present  sait,  in  pnrsaance  of  a  yerdict,  for  three        Pnnrs 
doDars  damages  and  costs.        •  Goggkbhau.. 

It  being  shown  that  the  attachment  wrongfully  issned,  the  party  whose  property 
was  improperly  attached  is  entitled  to  recover  the  actual  damages  proven. 

He  has  shown  that  the  services  of  an  Attorney,  in  dissolving  the  attachment, 
caused  him  an  expense  of  one  hundred  dollars.  This  should  be  added  to  the  sum 
awarded  by  the  jury.  Littlejokn  v.  Wilcox,  2  An.,  620 ;  Fenny  v.  Taylor,  5  An. 
714. 

The  want  of  amicable  demand  was  pleaded  in  limine  litis ;  bnt  the  demand  was  ^ 
resisted.  There  is  no  occasion,  therefore,  to  charge  the  plaintiff  with  costs.  It  is, 
therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court  be  avoided 
and  reversed,  and  that  there  be  judgment  for  the  plaintiff  against  the  defendants 
in  sdido  for  the  sum  of  one  hundred  and  three  dollars,  and  the  costs  of  suit  in 
both  courts. 


Dow  &  Walsh  et  al.  v.  Hardy  &  McDonald,  Executors,  et  al. 

An  appeal  wiU  be  dismissod  if  all  the  parties  Interested  in  maintaining  the  Jadgment  of  the  ooart  below, 
are  not  menUonod  in  the  appeal  bond. 

APPEAL  from  the  District  Court  of  the  Parish  of  Claiborne,  Land,  J. 
Copes  ^  Ludeling,  for  plaintiff  and  appellant    McGuire  If  Ray,  for  defen- 
dant. 

BucELAif  AN,  J.  There  are  two  motions  to  dismiss  the  appeal  in  this  case,  of 
which  it  is  only  necessary  to  notice  one — that  filed  by  the  executors.  This  motion 
is  grounded  upon  the  want  of  an  appeal  bond  in  favor  of  the  parties  in  the  cause, 
who  are  the  real  parties  in  interest 

This  is  an  opposition  to  the  admission  by  the  executors,  as  good  cktims  against 
the  succession,  of  four  drafts  of  the  deceased,  in  favor  of  William  A.  Drake,  Jr,, 
for  one  thousand  dollars ;  of  Henry  Drake,  for  two  thousand  and  eighty-seven 
dollars  and  thirty-eight  cents ;  of  Jasper  Gibbs,  for  five  hundred  dollars  ;  and  of 
the  Trustees  of  the  Minden  Male  Institute,  for  fifteen  hundred  doUars.  The  judg- 
ment of  the  court  below  dismissed  the  oppositions,  and  directed  the  executors  to 
pay  the  drafts.    From  this  judgment  the  opponents  appeal. 

It  is  plain  that  the  holders  of  the  drafts  in  question  are  the  parties  interested 
in  maintaining  the  judgment  appealed  from.  Three  of  them  are  held  by  the 
payees,  WiUiam  A.  Drake,  Jr,,  Henry  Drake,  and  Jasper  Gibbs  ;  and  the  fourth  is 
held  by  an  endorser,  /.  H,  Cunningham,  One  of  these  parties,  Cunningham,  is 
not  mentioned  as  obligee  in  the  appeal  bond ;  and  another,  Gibbs,  is  only  men- 
tioned in  his  capacity  of  tutor  of  his  children,  who  are  heirs  at  law  of  the  de- 
ceased, bat  not  in  his  individual  capacity. 

The  motion  must,  therefore,  prevail. 

Appeid  dismissed,  at  costs  of  appellants. 


56 
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Moses  S.  Guice  r.  F.  P.  Stubbs  and  Bobo,  Sheriff. 

When  an  appearance  bond  has  been  duly  forfeited,  Uio  appearance  of  the  accused  at  a  sabscquent  term 
of  the  court  to  stand  his  trial  will  not  liberate  the  security  from  his  liability. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Mayo,  J. 
Todd  db  Brighaniy  for  plaintiff  and  appellant. '  F.  P.  Stubbs,  for  appellees. 

Cole,  J.  This  is  an  injunction  suit ;  the  facts  of  the  case  will  be  briefly  de- 
tailed. A  bill  of  indictment  for  larceny  was  found  againsf  one  M.  A.  Guice  at 
the  May  term,  1856,  of  the  District  Court  He  gave  a  bond  for  one  thoosajid 
dollars,  conditioned  for  his  appearance  with  the  present  plaintiff,  as  his  secarity. 

The  bond  was  subsequently  forfeited  for  non-appearance,  and  judgment  was  ren- 
dered against  the  parties  thereto. 

The  jury  having  been  discharged  for  the  term,  the  accused  appeared  at  the 
same  term  of  court,  at  which  his  bond  had  been  forfeited,  and  demanded  a  trial 
by  jury  and  that  the  judgment  be  set  aside. 

On  account  of  the  discharge  of  the  jury,  the  court  could  not  grant  him  a  trial, 
and  refused  to  set  aside  the  judgment,  whereupon  an  appeal  was  taken  to  this 
court  and  the  judgment  was  a£Brmed.    II  A.  p.  605. 

An  execution  having  been  issued,  this  injunction  was  sued  out  by  plaintiff  who 
was  security  on  the  bond  ;  he  represents  that  his  principal  the  accused  has  ap- 
peared in  court,  when  a  jury  were  present,  since  the  termination  of  the  suit  upon 
the  bond,  and  demanded  his  trial,  which  was  refused ;  he  prays  therefore  that  the 
execution  on  the  bond  may  be  perpetually  injoincd,  and  that  he  may  be  liberated 
from  liability  upon  the  bond. 

It  appears  that  when  the  accused  presented  himself  for  trial,  the  State  was  not 
ready  on  account  of  the  death  of  one  of  the  witnesses  and  the  absence  of  others 
from  the  state. 

The  statute  authorizes  the  setting  aside  of  the  judgment  at  the  same  term  of 
court  upon  the  appearance,  trial  and  acquittal,  or  upon  the  appearance,  trial,  con- 
viction and  punishment  of  the  party  accused.    Revised  Stat  p.  170. 

The  accused  by  his  own  fault  had  prevented  a  trial,  when  the  State  might  hare 
been  ready ;  he  had  rejected  his  right  to  a  speedy  trial. 

He  cannot  then  complain  that  the  State  is  not  ready,  when  he  has  thrown  ob- 
stacles in  the  way,  that  have  delayed  the  trial,  until  the  witnesses  have  left  the 
State. 

Appellant  complains  that  the  judgment  allows  ten  per  centum  interest  on  the 
amount  injoincd,  instead  of  eight  per  centum. 

It  does  not  appear  that  this  error  was  called  to  the  attention  of  the  lower  court, 
and  as  the  amount  of  the  difference  of  interest  is  small,  the  maxim  de  minimis  will 
apply. 

Judgment  affirmed. 
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E.  R.  Cory  v,  Allen  W.  Eddins.  ^J^l 

13    4431 
48    693! 
The  principle  In  Ihe  ca«»  of  JUcllandery  v.  IIi»  Crcditon,  6  An.  p.  669,  reaflBrmed,  to  the  effect  tliat  all      48    701 
the  prirlleges  created  by  Art.  3184  C.  C.  an  amended  by  tbo  Act  of  1843,  are  equal  In  rank,  excopt 
the  privilege  for  the  wages  of  the  overseer,  which  is  declared  by  the  Act  to  be  superior  to  that  of 
tbe  farniBhcr  of  supplies  ;  this  exception  evidently  conflrms  the  rule. 

APPEAL  from  the  District  Court  of  the  Parish  of  Franklin,  Barry,  J.     . 
r.  S,  Crawfordy  for  plaintiif.     W,  H,  Houghs  for  defendant  and  appellant. 

Spofpord,  J.  Both  parties  were  aware  of  each  other's  privilege  upon  the  cot- 
ton raised  by  the  common  debtor  Tiffee,  which  was  shipped  by  the  defendant,  and 
there  was  no  such  bond,  fide  sale  of  that  lot,  to  either  of  them  as  to  defeat  the  pri- 
vilege of  the  other. 

The  nett  proceeds  of  this  cotton  in  defendants  hands  ($264  27)  must,  therefore, 
be  treated  as  subject  to  the  privileges  of  both. 

"All  the  privileges  created  by  Article  3184  of  the  Code  as  amended  by  the 
Act  of  1843,  are  equal  in  rank,  with  the  exception  of  the  privilege  for  the  wages 
of  the  overseer,  which  by  the  second  section  of  that  Act  is  declared  to  be  superior 
in  rank  to  that  of  the  furnisher  of  supplies ;  this  exception  evidently  confirms  the 
rule.*'  Hollander  v.  His  Creditors,  6  An.  669.  The  plaintiff  had  a  privilege  upon 
the  cotton  which  produced  the  fund  aforesaid,  for  $300  ;  the  defendant  for  $200. 
Dividing  the  fund  p'o  rata  between  them,  the  plaintiff  is  entitled  to  a  judgment 
for  81.58  55. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  district  court  be  avoided  and 
reversed ;  and  it  is  now  ordered  and  decreed,  that  the  plaintiff  recover  from  the 
defendant  the  sum  of  one  hundred  and  fifty  eight  dollars  and  fifty-five  cents,  with 
five  per  cent,  interest  from  the  3d  May,  1853,  until  paid,  and  the  costs  of  suit  in  the 
district  court ;  the  costs  of  this  appeal  to  be  paid  by  the  plaintiff  and  appellee. 
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Antoinette  Boulard  v,  Meredith  Calhoun. 

An  employer  is  not  responsible  for  acts  of  his  overseer,  wliich  are  not  done  in  discharge  of  duties  for 
which  such  overseer  was  engaged  ;  nor  is  he  responsible  for  the  acta  of  his  slaves  used  by  his  over- 
seer, to  assist  him  In  the  performance  of  such  unauthorized  acts. 

In  a  suit  brought  by  plaintiff  to  recover  damages  sgainat  a  planter  Ibr  the  violent  C)jection  of  herself  trom 
her  house^  the  removal  of  her  goods,  wares, and  merchandize  from  her  store,  and  the  destruction  of 
the  store  itself  by  defendant's  overseer  and  slaves— J7«2d  :  That  testimony  going  to  show  thai  the 
business  carried  on  by  platntifT  consisted  chiefly  in  illegal  trafRc  with  slaves,  was  admissible  to  rebut 
the  claim  for  damages. 

Ihe  owner  of  a  slave  is  not  liable  for  exemplary  damages  for  any  oflbnce,  or  quasi  ofibnoe,  of  his  slave, 
imlesB  the  slave,  in  committing  the  oflfence,  acted  under  the  command  of  his  master,  who  thereby 

'  became  an  active  participant  in  the  tort  or  crime  done. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  CvUom,  J. 
Hyman  ^  Cazabat  and  W,  B,  Lewis,  for  plaintiff.     T.  C,  Manning,  J,  H. 
Overton  and  Ogden  ^  Ryan,  for  defendant  and  appellant. 

Buchanan,  J.  This  is  an  action  sounding  in  damages  for  a  tort  committed  by 
defendant's  slaves. 

The  petition  charges,  that  by  the  advice  and  procurement  of  the  defendant, 
certain  white  men,  named  Murray,  Shelton,  Johnson,  Hamilton  and  Houton,  to- 
gether with  about  twenty-nine  slaves,  all  belonging  to  defendant,  and  of  which 
staves  nine  were  designated  by  name,  came  to  the  residence  of  plaintiff,  in  the 
night  of  the  19th  May,  1856,  and  forcibly  and  violently  ejected  her  from  her 
house,  and  removed  her  stock  of  goods,  wares  and  merchandize,  from  a  store 
which  she  kept  there ;  which,  together  with  the  person  of  plaintiff,  the  said  white 
men  and  slaves  placed  in  a  fiatboat,  and  turned  the  same  adrift  in  the  Red  River. 
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BwL4w>  Petitioner  further  alleges,  that  she  had  in  her  house  two  thousand  dolhirs  in  cash, 
Calboun  which  the  said  white  men  and  slaves  took  possession  of,  and  have  never  returned 
to  plaintiff;  and  further,  that  the  said  white  men  and  the  said  slaves,  acting  by 
the  advice  of  the  said  Meredith  Calhoun,  did  set  fire  to  plaintiff's  house,  and  con- 
sumed the  same,  with  its  furniture.  The  plaintiff  lays  her  damages  at  twenty 
thousand  dollars. 

The  case  has  been  before  two  juries.  The  first  time  there  was  a  mis-trial ;  and 
the  second  jury  has  returned  a  verdict  of  five  thousand  dollars ;  from  which  de- 
fendant appeals. 

The  evidence  shows  that  plaintiff  resided  and  kept  a  small  assortment  of  gro- 
ceries, dry  goods,  etc.,  in  a  shinty,  of  the  meanest  description,  which  her  husband 
had  put  up  many  years  ago  upon  the  river  bank,  on  land  of  the  estate  of  Htck- 
man,  and  for  which  he,  and  his  widow  after  his  death,  covenanted  to  pay  the  pro- 
prietor of  the  laud  an  annual  rent  of  five  dollars. 

The  defendant  is  a  planter,  having  four  cotton  plantations,  lying  contiguous  to 
-each  other,  oh  the  opposite  side  of  the  Red  River  from  the  plaintiff,  and  all  front- 
ing the  river.  Although  the  defendant  himself  resided  on  one  of  these  planta- 
tions, they  were  all  under  the  superintendence  of  a  general  manager,  Mr.  Benja- 
min ;  and  each  of  the  plantations  was  provided  with  a  separate  overBCcr. 

For  reasons  which  will  be  seen,  when  we  come  to  examine  a  bill  of  exccptiona 
in  the  cause,  Dr,  Murray^  a  planter,  living  immediately  contiguous  to  plaintiff, 
and  Mr.  Benjamin,  the  manager  of  the  defendant,  determined  to  remove  the  plaiiH 
tiff  and  her  stock  of  goods  from  the  shanty  which  she  occupied,  and  after  ship- 
ping her  and  them  on  board  a  flatboat,  to  demolish  the  shanty  itself.  This  pro- 
ject was  executed  in  the  night  of  the  19th  May,  1856.  The  parties  present  and 
aiding  in  its  execution  were  four  in  number,  namely  :  Dr.  Murray,  Johnson  and 
Swim,  two  of  the  defendant's  overseers,  and  Hamilton,  a  herdsman,  or  cattle-mind' 
er,  in  the  employ  of  defendant.  The  two  overseers  brought  with  them,  by  direc- 
tions of  Benjamin,  a  force  of  ten  each  of  the  slaves  attached  to  the  plantations 
of  defendant,  under  their  charge,  to  do  the  laboring  work  of  the  removal  of  plain- 
tiff's goods  from  the  shanty  to  the  flatboat.  There  is  no  proof  whatever  that 
any  money  of  plaintiff  was  taken,  as  alleged  in  the  petition. 

The  first  question  that  we  have  thought  proper  to  be  examined,  is  one  of  lact 
Was  it  by  the  advice  and  procurement  of  the  defendant  that  the  acts  jost  de- 
tailed were  committed  ? 

It  is  certain  that  the  defendant  was  not  present  in  person  at  the  scene  of  the 
outrage.  The  plaintiff's  petition  declares  that  he  was  not  present,  by  enumerat- 
ing those  who  were  present.  It  is  true  that  two  witnesses  of  plaintiff,  Mrs.  Ham- 
ilton  and  Mrs.  Shelton,  declare  that  he  was  present ;  but  their  evidence  is  very 
satisfactorily  shown  to  be  false  in  this  particular.  And  it  is  proved,  by  two  wit- 
nesses, that  the  defendant,  so  far  from  advising  the  invasion  of  plaintiff 's  rights  of 
property  and  the  violence  to  her  person,  on  this  occasion,  distinctly  refused  to  give 
them  his  sanction,  when  applied  to  for  that  purpose.  Mr.  Benjamin  says :  ''  I  was 
present  when  Dr.  Murray  proposed  to  defendant  to  remove  plaintiff  forcibly,  and  * 
his  reply  was,  that  the  act  would  be  outrageous  and  illegal,  and  that  he  woold 
have  nothing  to  do  with  it."  And  Johnson,  in  giving  an  account  of  the  arrange- 
ments between  himself  and  Benjamin,  for  the  foray  upon  the  plaintiff,  tells  us  that 
Benjamin  enjoined  him  "  not  to  say  any  thing  to  defendant  about  it."  'Swim, 
the  other  overseer  concerned  in  this  afl&ir,  says  :  "  He  never  had  any  conversa- 
tion with  defendant  about  this  transaction  previous  to  its  occoirenee."    Dr.  Mur- 
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ray  says  :  "  The  first  propoeition  for  the  removal  of  plaintiff  was  first  talked  of  Bocuam> 
at  (Jefendant*8,  between  Mr.  Benjamin  and  witness,  either  by  boxing  up  her  goods  Chhouk. 
and  by  hauling  them  off,  or  by  putting  them  in  a  flatboat.  Defendant  was  after- 
wards sent  for  by  witness  and  Benjamin,  and  consulted  in  the  matter.  *  *  *  *  » 
Defendant  said  in  substance  that  he  would  have  nothing  to  do  with  her  forcible 
removal ;  that  he  had  prosecuted  her  in  Natchitoches,  and  would  probably  get 
Her  off  in  that  way.  Thinks  he  made  a  statemant  to  the  effect  that  she  was  a 
woman,  and  he  would  not  resort  to  any  violent  means  of  removal."  Again,  in 
evidence  taken  under  commission,  Dr.  Murray  says  :  "  After  Mr,  Calhoun  re- 
fused to  participate  in  the  removal  of  plaintiff,  he  immediately  left  the  company 
and  went  to  his  own  room  ;  that  the  way  Mr,  Calhoun  had  come  into  the  room 
was,  that  Mr.  Benjamin  and  witness  had  sent  for  him.  The  conversation  was 
still  continued  after  Mr,  Calhoun  had  left  the  room  ;  that  Mr.  Calhoun,  as  wit- 
ness had  already  stated,  refused  to  have  any  thing  to  do  in  the  transaction,  but 
did  not  peremptorily  forbid  any  others  from  proceeding  in  the  matter  at  that 
time." 

We  consider,  therefore,  that  the  plaintiff  has  failed  to  prove  the  allegation  of 
her  petition,  that  the  tort  complained  of  was  perpetrated  by  the  advice  and  pro- 
curement of  defendant ;  but,  on  the  contrary,  it  is  proved  that  it  was  not  by  his 
advice  and  procurement. 

Conceding  that,  under  Art.  180  of  the  Civil  Code,  the  master  is  answerable  for 
all  the  damages  occasioned  by  an  offence  or  quasi-offcnce  committed  by  his  slave  ; 
and  that  this  liability  attaches,  as  decided  in  the  case  of  Collingsworth  v.  Coving- 
ton, 2  An.  406,  whether  the  owner  could  have  prevented  the  damage  complained  of, 
or  not ;  we  are  next  to  enquire  what  pecuniary  loss  the  plaintiff  is  proved  to  have 
sustained  by  the  acts  of  defendant's  slaves  in  the  premises.  Those  acts  consisted 
in  removing  the  plaintiff*s  property  from  her  house  to  the  flatboat ;  and  in  de- 
stroying her  house  by  fire.  Those  were  acte  committed  under  the  orders  of  de- 
fendant's overseers,  who  were  persons  set  over  the  slaves  by  their  master,  and  to 
whose  orders  they  were  accustomed,  as  well  as  obliged,  to  yield  obedience.  We 
should,  therefore,  not  consider  these  acts,  uftder  the  circumstances,  as  acts  of  the 
slaves  themselves,  properly  speaking,  but  rather  as  acts  of  the  overseers,  for  which 
defendant  is  not  bound,  because  they  were  not  acts  done  in  the  discharge  of  the 
duties  for  which  those  overseers  were  engaged.  (C.  0.  2299.)  But  defendant  had 
notice  from  Benjamin  and  Murray,  of  what  was  in  contemplation  ;  and,  although 
he  disapproved  of  it,  and  although  it  is  not  proved  that  he  had  any  notice  of  t^e 
intention  of  his  manager,  to  employ  any  of  his  slaves  in  the  execution  of  the  pro- 
ject, yet  we  think  that,  having  such  notice,  he  ought  to  have,  in  the  words  of 
Murray, "  peremptorily  forbidden  "  the  taking  of  his  slaves  for  any  such  purpose ; 
and  not  having  done  so,  he  is  responsible  for  the  acts  above  enumerated  as  acts 
committed  by  his  slaves. 

We  are  next  to  enquire,  what  is  the  legal  extent  of  such  responsibility  ?  By 
Article  180  of  the  Code,  the  master  is  answerable  for  all  the  damages  occasioned 
by  an  offence  or  quasi-offence  committed  by  his  slave.  (Les  maitres  seront  tenus 
de  reparer  les  dommages  causes,  etc.)  We  find  nothing  in  the  terms  of  this  Ar- 
ticle, or  of  the  following  one,  which  extends  the  doctrine  of  exemplary,  vindictive, 
or  punitory  damages,  to  this  class  of  responsibilities  ;  with  the  single  exception 
of  the  case  where  the  tortious  or  criminal  act  has  been  committed  by  the  slave, 
by  the  express  command  of  his  master.  In  which  case  we  may  perhaps  imply  the 
docfrine  from  the  terms  of  Article  181 ;  and  from  the  consideration  that,  in  the 


448  SUPREME  COURT  OF  LOUISIANA, 

BoD"»  case  mentioned,  the  act  of  the  dave  would  be,  in  reality,  the  act  of  the  master ; 
CAUBoim.       and  the  slave  merely  a  tool  in  the  hands  of  the  master. 

Bat  to  extedd  an  accountability  so  indefinite  as  that  for  vindictive  damages,  to 
other  cases  than  those  in  which  the  owner  of  the  slave  was  an  active  pajlidpant 
in  the  tort  or  crime  committed  by  tilie  latter,  would  c(H)stantly  expose  the  master 
to  ruin  by  the  acts  of  a  vicious  slave,  without  any  fault  of  his  own  ;  and  would 
thereby  operate  as  the  greatest  of  discouragements,  to  the  holding  of  that  species 
of  property ;  a  consequence  which  we  conceive  to  be  at  variance  with  the  policy 
of  the  law  of  Louisiana. 

None  of  the  witnesses  estimate  the  actual  loss  sustained  by  the  plaintiff  at  more 
than  one  thousand  dollars  ;  a  lumping  estimate,  with  very  Imperfect  data  to  sup- 
port it.  It  is  proved,  that  in  fifteen  days  after  this  event,  the  plaintiff  was  rees- 
tablished at  her  old  stand,  with  all  her  furniture,  stock  of  goods,  etc.,  about  her^ 
just  as  they  were  before  the  fire. 

There  is  a  bill  of  exceptions  in  the  record,  to  the  refusal  of  the  district  court  to 
permit  the  defendant  to  offer,  in  mitigation  of  damages,  proof  of  the  nature  and 
character  of  the  business  carried  on  by  pluntiff ;  that  it  consisted  chiefly  of  ille- 
gal trafficking  with  slaves.  Much  evidence  of  this  kind,  contained  in  dqKMitioDS, 
was  ruled  out  by  the  district  court ;  but  comes  up  in  the  record,  marked  with 
cross  lines,  or  enclosed  in  brackets.  We  are  of  opinion  that  this  evidence  should 
have  been  admitted,  to  rebut  the  claim  of  exemplary  damages.  The  mischiefe  to 
our  agricultural  population,  arising  from  shops  kept  by  unprincipled  white  people^ 
I  where  whiskey  is  furnished  to  slaves  in  exchange  for  articles  pilfered  from  thdr 
masters,  have  been  frequently  the  object  of  l^islative  attention.  Such  traffic  is 
prohibited  under  very  stringent  penalties  ;  and  in  some  of  these  statutes,  rules  of 
evidence,  highly  &vorabIe  to  the  prosecution,  have  evinced  the  legislative  sense  of 
the  importance  of  repression,  and  of  the  difficulty  of  conviction.  The  natare  of 
the  traffic,  almost  exclusively  nocturnal,  with  parties  incompetent  as  witnesses, 
makes  it  peculiarly  hard  of  detection. 

Having  before  us  in  the  record  this  excluded  testimony,  which  we  think  should 
have  been  admitted,  it  is  unnecessary  to  remand  the  cause  on  that  account.  We 
have  examined  it,  and  find  that  it  contains  abundant  proof  that  the  plaintiff  was 
habitually,  and  notoriously  engaged  in  an  illegal  traffic  with  slaves. 

Parties  should  present  themselves  in  court  with  clean  hands  ;  and  one,  who  ap> 
pears  as  a  suppliant  to  the  justice  of  her  country,  for  enormous  vindictive  dam- 
ages, baaed  upon  a  violation  of  sacred  rights,  guaranteed  to  her  by  the  constitution 
and  laws  of  the  land,  should  take  heed  that  no  habitual  violation  of  those  laws  on 
her  own  part,  has  made  her  a  nuisance  to  the  community  in  which  she  resides. 

It  is,  therefore,  ai^udged  and  decreed,  that  the  judgment  of  the  disMct  court 
be  reversed,  and  that  plaintiff  recover  of  defendant  one  thousand  dollars,  with 
costs  of  the  court  bdow ;  those  of  appeal  to  be  paid  by  the  appellee. 

Cole,  J.,  concurring.  Inasmuch  as  plaintiff  sought  to  recover,  not  only  actual 
damages,  but  also  smart  money,  I  am  of  opinion  defendant  was  entitled  to  intro- 
duce testimony  relative  to  the  character  and  occupation  of.  plidntiff,  in  mitigatioD 
of  the  exemplary  damages. 

The  philosophy  of  punitory  damages  is  based  upon  the  effect  of  the  unlawful 
act,  in  outraging  the  feelings  of  the  sufferer ;  and  also  upon  the  justice  and  neces- 
sity of  punishing  beyond  real  damage  to  the  person  or  property,  him  who  has  mo* 
lested,  and  injured  one  pursuing  avocations  pot  reprobated  by  the  State,  or  per- 
forming all  the  obligations  of  good  citizens^  and,  therefore,  specially  under  the 
protection  of  the  law. 
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AD  rules  of  law  oiight  to  be  established  upon  equitable  principles.  Bom.AM> 

There  would  be  neither  reason  nor  common  sense  in  allowing  the  same  amount       Calbouv. 
of  exemplary  damages  for  a  tort  against  one  whose  illegal  acts  were  its  exciting 
caose,  as  against  a  good  citizen. 

If  injury  to  the  feelings  be  considered  in  estimating  the  damages,  then  the  sen- 
timents and  delicacy  of  the  hardened  violator  of  the  law,  are  not  to  be  valued  at 
the  same  rate  as  those  of  the  citizen  who  obeys  the  laws  of  his  country.  I  concur 
in  the  opinion  of  Mr.  Justice  Buchanan. 

Spopford,  J.,  concurring.  Whatever  may  be  the  doctrine  concerning  "  exem- 
plary damages,"  in  cases  against  the  wrong-doer  himself,  I  think  it  clear  that 
smart  money,  as  it  is  termed,  (that  is,  punitory ^  as  distinguished  from  compenmtory 
damages,)  cannot  be  levied  upon  a  master  for  the  act  of  his  slave,  to  which  he 
was  not  privy. 

The  evidence  fails  to  satisfy  my  mind  that  Calhoun  was  privy  to  the  acts  of  his 
•daves,  done  to  the  injury  of  plalntifif;  and  his  overseers  were  not  acting  in  the 
scope  of  their  employment. 

One  thousand  dollars  appear,  from  the  testimony,  to  be  an  ample  allowance  to 
cover  the  real,  or  actual  damages  sufifered  by  the  plaintiff. 

I  am,  therefore,  able  to  concur  in  the  decree,  without  expressing  an  opinion 
upon  the  admissibility  of  the  evidence  offered,  to  show  the  plaintiff's  habitual  bu- 
siness and  character. 


Walter  L.  Campbell  v,  Oscar  Roubieu — Sally  W.  Nott,  ct  als.,  Gar- 
nishees.— Andrew  McDougall,  Intervener. 

A  wife  separated  in  property  from  bcr  husband,  when  suod  npon  an  obligation  contracted  by  berRcif^ 
cuiDot,  in  bar  to  the  action,  plead  that  the  decree  of  separation  had  not  been  advertised,  and  that 
nn  /i.  fa.  had  issuj9d  upon  her  judgment ;  these  objections  might  properly  be  raiAod  by  third 
parties. 

APPEAL  from  the  District  Court  of  the  Parish  of  DcSoto,  Creswdl,  J. 
Land  ^  Winans,  for  intervenor  and  appellant.    J.  B.  Elam,  for  defendant. 

CoLK,  J.  The  plaintiff,  the  judgment  creditor  of  the  defendant,  Rottbieuy  caused 
a  fi.fa.  to  issue  on  his  judgment  from  the  Fourth  District  Court  of  New  Orleans, 
to  the  Sheriff  of  the  parish  of  DeSoto,  and  gamisheed  W.  C.  Peyton^  and  others ; 
and  afterwards,  by  an  amended  petition,  garnisheed  Sally  W.  Nott  and  R.  A.  Nott^ 
her  husband. 

R,  A.  Nott  answered,  for  himself  and  wife,  the  intenogatories  propounded  by 
plaintiff,  as  follows : 

"  That  they  are  indebted  to  Oscar  Roubieu  in  the  sum  of  about  two  thousand 
dollars,  more  or  less,  the  exact  amount  of  which  he  will  forward  to  the  Clerk,  be- 
fore the  trial  of  the  case." 

Sally  W.  Nott,  denying  the  right  of  her  husband  to  answer  for  her  the  inter- 
rogatories, answered,  that  to  the  best  of  her  recollection,  at  the  request  of  her 
husband,  and  with  him,  she  signed  a  note  in  favor  of  Oscar  Roubieu  for  about 
two  thousand  one  hundred  and  eighty-seven  ddlara  and  fifteen  cents,  due  about 
5# 
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^^^"■■"'       the  first  of  April,  1855,  which  she  thinks  is  negotiable,  and  has  been  informed 
RouBonr.       has  been  transferred."    "  That  this  is  all  the  debt  she  ever  owed  Roubieu.'' 

Andrew  McDmigal  intervened  in  the  suit  in  garnishment ;  alleging  himself  ia 
be  the  owner  of  the  note,  having  obtained  the  same  in  the  rc^lar  coarse  of  bnsi' 
ness,  and  prayed  for  judgment  against  her  for  its  amount. 

The  liability  of  Mrs.  Nott  is  the  sole  question,  presented  by  the  parties,  for  onr 
solution. 

She  was,  some  years  ago,  separated  in  property  from  her  husband. 

The  separation  of  property,  her  sole  signature  to  the  note,  and  the  neglect  to 
file  an  answer,  when  alone  sued  upon  the  obligation,  denying  the  confflderation  to 
have  accrued  to  the  advantage  of  her  separate  estate,  raise  the  presumption  that 
the  consideration  of  the  note  benefited  solely  herself. 

This  presumption  becomes  conclusive  when  conjoined  with  the  recognition  in 
her  response  to  the  interrogatories,  that  she  owed  to  RoubieUy  the  payee,  the  debt 
created  by  the  note. 

It  cannot  abstract  from  the  cogency  of  the  conclusion,  that  the  decree  of  sepo- 
ration  was  not  advertised,  and  no  fi,  fa,  issued.  These  are  objections  to  be  pressied 
more  properly  by  third  parties,  than  by  the  one  whose  duty  was  to  have  bad  the 
decree  advertised,  and  the  J?. /a.  issued. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  amended, 
as  follows,  to  wit ;  That  Andreto  McDougal,  the  intervenor,  recover  of  SaUy  W. 
Nott,  two  thousand  one  hundred  and  eighty-seven  dollars  and  fifteen  cents,  witii 
eight  per  centum  interest  thereon,  from  the  first  of  April,  1855,  until  paid,  leas 
a  credit  of  one  hundred  and  eighty-eight  dollars  and  fifty-«ix  cents,  paid  April  4th, 
1855,  and  the  costs  of  his  intervention. 

It  is  further  decreed,  that  the  judgment,  so  amended,  be  affirmed,  and  that  SaUy 
W,  Nott  pay  the  costs  of  appeal. 


W«  ®i  W.  B.  Hyman  v.  L.  Bailey  et  als. 

A  call  In  warranty  will  not  bo  allowed  aftor  tha  caso  has  boon  sH,  an  1  called  up  for  trial. 

In  an  action,  <'  en  d«:l€uration  de  ninWoJvm,"  whore  plalnUIT  has  alleged  the  ntter  Insolreocy  of  defta- 

dual—Hdd :  ThaX  autiientic  act8  of  gale  of  land  and  slaves  to  defendant,  are  adnnissable  in  cvideoc* 

to  establish  the  foct  of  his  solvency,  and  oousequont  ability  to  make  tlie  purchaao  of  the  propefty  m. 

controversy. 
A  party  claiming  title  under  a  SEhcriflT-s  sale  nuule  by  virtue  of  a.fifa.  hi  snpiMHt  of  his  tHIe,  mnsl 

produce  not  only  the  sale  of  the  Sheriff,  but  also  the  writ  of  execution,  the  Sheriff's  relom  aad  iIm* 

Judgment. 
The  Act  of  18M,  with  regard  to  the  effbct  of  SherUT's  sales,  does  not  make  the  original, or  copy  of  socfa 

a  sale,  sufflcient  proof,  in  itself,  of  a  title  translative  of  property. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  CuUom,  J. 
W,  B.  Lewis  and  A\  Cazabat,  for  plaintiff.    Ryan  S  Osbom,  for  defendant 
and  appellant. 

Cole,  /.  This  is  a  petitory  action,  conjoined  with  an  action  en  dedaration  de 
simvlntion,  to  recover  a  certain  tract  of  land,  which  plaintiff  avers  be  parcbasrd 
at  Sheriff's  sale. 
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On  the  trial,  defendant  asked  leave  to  call  W,  Waters^  Jr.  in  warranty ;  and  on        Hymak 
the  refusal  of  the  Judge,  a  bill  of  exceptions  was  taken  to  his  opinion.  &ulkt. 

The  court  did  not  err ;  the  call  in  warranty  was  offered  to  be  filed,  after  the 
case  had  been  set  by  consent,  and  called  up  for  trial  by  the  consent  of  counsel  on 
both  sides. 

It  was  in  the  power  of  defendant  to  have  asked  for  the  call  in  warranty  at  a^ 
earlier  date,  and  not  to  have  waited  until  the  permission  to  make  the  warrantor  a 
party  would  have  operated  a  continuance. 

Besides,  Waters,  in  his  sale,  expressly  limits  his  warranty  to  his  own  acts  and 
those  claiming  under  him ;  defendant  had  then  no  right  to  call  him  in  warranty, 
because  ph&intiff  does  not  claim  under  Waters  ;  but  by  virtue  of  a  purchase  made 
of  the  rights  and  title  of  defendant. 

There  is,  also,  a  bill  of  exceptions  to  the  refusal  of  the  court,  to  permit  the 
defendant  to  ''  establish,  by  authentic  acts  of  sale  to  the  deceased  Merrick  Mail- 
/on,  in  her  lifetime,  that  she  owed  a  valuable  property  in  lands  and  slaves ;  from 
the  revenues  of  which,  she  was  able  to  make  the  purchase  of  the  land  in  contro- 
versy." 

The  court  erred.  One  of  the  principal  objects  of  the  suit  was  to  deckre  the 
sale  to  MaiUon  simulated,  and  plaintiff,  in  his  petition,  alleged  that ''  she  had 
neither  means  nor  money  to  buy  property."  Defendant,  as  the  administrator  of 
her  estate,  was  then  entitled  to  contradict  this  averment,  which  was  also  sought  to 
be  sustained  by  proof. 

It  is  unaecessary  now  to  express  an  opinion  upon  the  merits  of  the  cause,  for 
plaintiff  has  shown  no  title,  and  he  has  no  right  to  force  defendants  to  exhibit 
their  title,  until  he  has  established  an  adequate  interest  in  the  land  to  authorize 
it 

Plaintiff  pretends  to  have  purchased  the  land  at  Sheriff's  sale,  on  the  7th  of 
April,  1855,  by  virtue  of  an  execution  issued  out  of  the  District  Court  of  the 
parish  of  Bapides,  on  a  judgment  of  A,  Lilly  v.  5.  E,  Cuny  et  a/.,  wherein  defen- 
dant, Bailey,  was  a  judgment  debtor. 

The  only  evidence  of  such  a  title  is  the  Sheriff's  deed  of  sale  of  the  land  to 
plaintifil 

This  is  insufficient.  It  is  incumbent  on  a  party,  claiming  under  a  sale  by  vir- 
tue of  a^.  /a.,  to  produce  the  writ  of  execution,  the  Sheriff's  return,  and  the 
judgment. 

The  Sheriff's  sale  proves  that  the  Sheriff  pretended  to  sell  certain  property ; 
but  it  is  a  mere  executive  act,  depending  for  its  validity  upon  the  judgment  of 
a  competent  court  and  an  execution,  issued  in  virtue  of  the  mandate  of  the  court. 

llie  presumption  of  omnia  rede  acta  applies  to  the  sale  of  a  Sheriff,  so  far  as 
the  formalities  of  law  arc  concerned,  which  his  duty  required  him  to  follow  in 
making  the  sale ;  but  it  is  not  a  sequence  from  this,  that  he  did  not  act  in  error, 
and  make  the  sale  under  a  forged  copy  of  a  pretended  judgment. 

Sec.  3  of  the  Act  of  1855,  relative  to  Sheriff's  sales  and  writs  oi  fieri  facias, 
approved  March  15th,  1855,  gives  the  same  effect  to  a  copy  of  a  Sheriff's  sale, 
duly  recorded  and  certified,  as  to  a  duly  certified  copy  of  an  authentic  act ;  but 
does  not  make  the  original  or  copy  sufficient  proof  of  itself,  of  a  title  translative 
of  property.     Davis  v.  Wikoxen,  5  An.  584. 

The  judgment  shows  the  nature  of  the  decree  of  the  court ;  the  writ  of  execu- 
tion is  the  authority  given  for  making  the  judgment  effective  ;  and  the  Sheriff's 
return  shows  what  was  done  under  the  execution.    Dede  v.  Boguille,  8  An.  138. 
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HncAir  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  jadgment  be  avoided 

BA'iLBT.         and  reversed.    And  it  is  further  decreed,  that  this  cause  be  remanded  to  the  lower 

court  for  further  proceedings  according  to  law,  and  the  principles  ennmerated  in 

this  opinion.    And  it  is  further  decreed,  that  the  appellee  pay  the  costs  of  ap> 

peal ;  those  of  the  lower  court  to  abide  the  event  of  the  final  decree. 


DuNx  &  Yates  v,  G.  M.  Branner. 

A  steamboat  will  be  hold  liable  for  obligaUons  incurred  daring  a  trip,  whether  Uie  trip  wmb  aothMixed 

by  the  owners  or  not. 
Tlie  bill  of  lading  does  not  create  the  contract  between  the  shipper  and  the  common  carrier  ;  it  has 

been  adoiHed  as  a  convenient  mode  of  establishing  the  contract,  but  is  not  an  exclusive  sprcice  of 

evidence. 
A  steamboat  is  responsible  for  money  deposited  by  travelers,  when  the  deposit  is  a  nocesaary  one. 
A  person  receiving  6.  voluntary  deposit  is  liable  only  for  gross  negligence  or  fhtud. 

APPEAL  from  the  District  Court  of  the  Parish  of  Natchitoches,  Chaplin,  J. 
Hodge  <fb  Austin,  for  plaintifEs  and  appellants.    /.  G,  Campbdl  and  /.  B, 
Smithf  for  defendant. 

Cole,  J.  Plaintiffs  delivered  to  Captain  Newsom,  of  the  steamer  Belle  Gates, 
two  packages  of  money  ;  one  containing  five  thousand  dollars,  the  other  thirty 
dollars,  to  be  carried  from  New  Orleans  to  Shreveport. 

At  the  arrival  of  the  boat  at  the  port  of  destination,  the  package  of  five 
thousand  dollars  was  missing.  Newsom  was  then  arrested  on  the  charge  of  hav- 
ing embezzled  it. 

Having  signed  a  bill  of  lading  for  the  package,  he  was  liberated.  Plainti£& 
then  being  in  possession  of  the  bill  of  lading,  caused  the  boat  to  be  sequcsterwl. 
Bryan,  the  owner  of  the  Belle  Gates,  being  absent  from  the  State,  his  son-in-law, 
the  defendant,  in  order  to  relieve  the  boat  from  seizure,  entered  into  the  following 
agreement : 

"  State  op  Louisiana,  Parish  of  Caddo. 

"  Be  it  remembered  hereby,  that  we,  the  undersigned,  have  this  day  fully  ad- 
justed all  things  in  relation  to  the  seizure  of  the  steamer  Belle  Gates,  for  the  los 
of  deposit  of  five  thousand  dollars  by  Dunn  ^  Yates,  for  which  she  was  seized. 
The  terms  of  this  adjustment  are  as  follows :  Dunn  ^  Yates  agree  to  take  the 
bills  of  the  steamer  Belle  Gates,  one  for  the  sum  of  two  thousand  five  hundred 
and  twenty-two  dollars  and  twenty-two  cents,  at  forty  days  from  date,  and  one 
for  two  thousand  five  hundred  and  thirty-three  dollars  and  thirty-one  cents,  at  six- 
ty days  after  date,  both  payable  at  the  counting  house  of  Jchn  F.  Wyche  &  Co^ 
New  Orleans,  Louisiana,  to  Dunn  tf  Yates  or  order.  These  bills  are  taken  by 
Dunn  ^  Yates  in  full  discharge  of  their  claim ;  and  the  said  George  M.  Branner, 
in  consideration  of  the  discharge  of  the  seizure  of  said  boat  by  Dunn  A  Yates, 
hereby  agrees  that  he  will  and  docs  guarantee  the  payment  of  said  bills  at  matu- 
rity. It  is  further  agreed,  that  Dunn  tf  Yates  will  pay  all  the  court  costs  of  the 
seizure  of  said  boat  Belle  Gates. 

January  1st,  1857. 

(Signed)  Dunn  &  Yates, 

George  M.  B&a>'xeb. 
Attest :  Sam.  Ford,  W.  H.  Probst." 


ALEXANDRIA,  AUGUST,  1858.  453 

In  aocordanoe  with  this  convention,  the  phkintiffs  at  once  discharged  the  sequel-         DtnrN 
tration,  and  afterwards  dismissed  the  suit  at  their  cost ;  and  two  notes  were  given,       bravxbb. 
signed  by  Captain  NetDsomy  for  steamer  Belle  Gates  and  owner,  for  the  amounts 
specified  in  the  agreement. 

These  notes  were  protested  at  their  respective  maturities  for  non-payment,  and 
the  present  suit  was  instituted  against  Branner,  upon  the  guaranty  contained  in 
the  agreement. 

There  was  judgment  for  defendant  and  plaintiff  has  appealed. 

The  grounds  of  defence  of  defendant,  to  free  him  from  liability,  will  be  briefly 
reviewed. 

1.  It  is  contended  by  defendant,  that  Newsorrit  during  the  absence  of  Bryan, 
lock  possession  of  the  Belle  Gates,  Without  authority,  and  received  a  cargo  at 
New  Orleans  for  Shreveport. 

Even,  if  it  be  conceded,  Newsom  was  not  authorized  by  any  express  power,  to 
raD  tiie  boat  on  that  trip  ;  still  Bryan  had  left  Newsom  with  such  control  over 
her,  as  to  enable  him  to  start  her  on  a  voyage.  Bryan,  having  thus  placed  it  in 
his  power,  to  deceive  the  public,  ought  not  to  complain,  if  his  boat  be  held  liable 
for  the  obligations  incurred  by  her  during  the  trip. 

2.  Appellee  avers,  that  by  the  instigation  and  fraud  of  plaintiffs,  the  bill  of 
lading  was  fraudulently  signed  by  Newsonty  to  liberate  himself  from  arrest ;  and 
was  executed  at  Shreveport,  after  the  completion  of  the  voyage,  and  ante-dated 
to  the  date  of  the  departure  of  the  boat  from  New  Orleans. 

That  on  the  bill  of  lading  thus  illegally  obtidned,  the  boat  was  sequestered. 

Under  the  belief  it  was  a  legal  seizure  for  the  breach  of  a  lawful  contract,  he 
entered  into  the  agreement  for  the  purpose  of  releasing  the  boat ;  and  •  when  the 
facts  were  communicated  to  him,  he  notified  the  plaintiffs  to  proceed  against  the 
boat  Defendant  relies  on  Articles  1814,  1835,  1840,  and  other  provisions  of 
the  Code  on  error  and  fraud. 

The  record  does  not  sustain  the  averment  of  appellee,  that  he  was  not  cogni- 
zant of  the  ante-dating  of  the  bill  of  lading,  and  of  the  other  facta  of  the  case ; 
on  the  contrary,  it  shows  he  was  probably  acquainted  with  all  of  them. 

Probsty  a  witness  of  defendant,  says,  he  feels  confident  that  defendant  knew  all 
the  facts  before  he  signed  the  guaranty. 

The  responsibility  of  appellee  exists,  whether  the  facts  of  the  case  were  known 
to  him  or  not,  because  the  boat  was  liable  for  the  restitution  of  the  lost  package, 
and  the  security  of  defendant  was,  therefore,  to  guaranty  a  Ic^al  claim. 

It  does  not  appear  clearly,  if  the  plaintiffs  were  to  pay  the  boat  for  the  trans- 
portation of  the  money  or  not,  although  it  may  perhaps  be  inferred  from  the  evi- 
dence, that  compensation  could  have  been  demanded  and  recovered. 

McClellandy  the  Clerk  of  the  boat,  testifies  :  "  That  on  the  evening  of  the  20th 
of  December  last,  while  the  said  boat  was  lying  at  New  Orleans,  Mr.  Dunn,  of 
the  firm  of  Dunn  if  Yates,  came  on  board,  and  said  to  affiant,  that  he  had  two 
packages  of  money,  one  containing  five  thousand  dollars,  the  other  thirty  dollars, 
which  he,  Dunn,  wished  to  ship  on  said  boat.  That  affiant  stated  to  him,  that  he 
did  not  have  the  key  ;  to  wait  a  few  minutes,  that  Captain  Newsom  would  be  on 
board ;  that  a  few  minutes  after.  Captain  Newsom  did  come  on  board  and  took 
the  two  packages,  and  put  them  in  the  safe.'' 

The  words  *'  to  ship,''  creates  the  presumption  that  plaintiff  were  to  pay  for 
the  transportation  of  the  packages. 
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i)vxir  That  the  bill  of  lading  was  not  deliyered  ontil  the  termination  of  the  voyage, 

Biuir.NXR.  does  not  deprive  the  steamer  of  the  right  to  exact  the  nsoal  chai^ ;  the  bill  of 
lading  does  not  create  the  contract  between  the  shipper  and  the  common  carrier. 
It  has  been  adopted  as  a  convenient  mode  of  establishing  the  contract ;  but  ia 
not  the  exclusive  species  of  evidence.  If  the  boat  were  to  have  been  compen- 
sated, the  obligations  of  the  parties  would  then  have  been  controlled,  not  by  the 
law  of  deposit,  but  of  hiring.     0.  C.  2900. 

The  boat,  in  that  event,  would  be  responsible ;  for  no  justifiable  excuse  for  the 
loss  has  been  shown. 

Defendant  avers,  also,  that  no  liability  exists  on  his  part,  even  if  the  &ct8  rela- 
tive to  the  loss  had  been  known  by  him ;  because  the  money  was  dolivered  as  a 
voluntary  deposit,  and  transported  without  charge. 

Conceding  no  compensation  was  to  have  been  received  for  the  traagportation 
of  the  money,  the  boat  is  nevertheless  responsible. 

Art  2722  of  the  Code  declares,  that  carriers  and  watermen  are  subject,  with 
respect  to  the  safe  keeping  and  preservation  of  the  things  entrusted  to  ihsm,  to 
the  same  obligations  and  duties,  which  are  imposed  on  tavern  keepers  in  Hiejtitle 
of  deposit  and  sequestration. 

Arts.  2936  and  2937  of  the  Code,  under  the  title  of  ''  deposit  and  sequestration," 
provide,  that  an  innkeeper  is  responsible,  as  depositary,  for  the  efifects  brought  by 
travelers  who  lodge  at  his  house ;  the  deposit  of  such  eflfects  is  considered  as  a 
necessary  deposit ;  also,  for  the  eifects  brought  by  travelers,  even  though  they 
were  not  delivered  into  his  personal  care  :  provided,  however,  they  were  deliveml 
to  a  servant,  or  person  in  his  employment 

Art  2938  dechures,  the  innkeeper  is  responsible,  if  any  of  the  effects  be  stolen  or 
damaged,  either  by  his  servant  or  agents,  or  by  strangers  going  and  ooming  in 
the  inn. 

It  thus  appears,  innkeepers  are  responsible  for  Vhat  are  considered  as  neoeBsary 
deposits  ;  and  consequently,  by  Art.  2722,  the  common  carrier  would  be  liaUe,  if 
the  deposit  of  the  packages  were  necessary. 

That  it  was  a  necessary  deposit  is  clear,  for  plaintiff  could  not  safdy  or  pru- 
dently have  retained  them  in  his  custody  during  the  voyage  from  New  Orleans  to 
Shreveport. 

Art  2908  of  the  Code,  requires  the  depositary  to  use  the  same  diligence  ia 
preserving  the  deposit,  that  he  uses  in  preserving  his  own  property. 

Although  the  most  rigorous  diligence  is  not  incumbent  upon  him,  who  has  re- 
ceived a  voluntary  deposit,  for  which  he  was  to  receive  no  reward  for  prescrvii^ 
it    Art  2909  0.  C.    Yet  he  is  liable  for  gross  negligence  or  fraud. 

Now,  if  one  has  five  thousand  dollars  which  belongs  to  himself,  he  would,  witii 
ordinary  prudence,  be  able  to  explain  the  probable  mode  of  its  loss,  if  it  should 
occur.  The  depositary  then  being  obligated  to  use  the  same  diligence  in  preserv- 
ing the  deposit  that  he  uses  in  preserving  his  own  property,  ought  to  be  able  to 
show  in  what  way  the  voluntary  deposit  was  lost,  and  that  it  disappeared  with- 
out any  fraud  or  gross  negligence  on  his  part. 

But  no  reasonable  explanation  has  been  offered  to  show,  that  the  loss  of  plain- 
tiff was  not  occasioned  by  the  fraud  or  groes  negligence  of  the  officers  of  the 
boat 

The  steamer  is  therefore  responsible,  and  the  seizure  thereof  was  coosequently 
based  on  a  legal  obligation. 
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Defendant  was  not  then  in  error  of  fact  or  law,  nor  the  victim  of  ftuud,  in  gua-         ^^ 
raoteeing  the  notes  on  the  hypothesis  of  the  liability  of  the  boat  Brakkkr. 

It  may  be  stated,  that  the  guaranty  of  the  notes  may  have  been  induced  not 
only  by  the  desire  of  appellee  to  aid  his  son-in-law,  bat  also  by  the  motive  of  per- 
sonal interest,  arising  from  partial  or  entire  ownership  of  the  Belle  Gates. 

Probst  testifies,  that  *'  to  the  best  of  my  knowledge  she  belonged  to  Leon  Bryauy 
though  I  am  not  certain  of  it." 

It  is  not  positive  that  Bryan  was  the  sole  proprietor ;  the  evidence,  however, 
establishes  tliat  appellee  acted  as  Captain  of  the  Belle  Gates  in  the  spring  of 
1856,  prior  to  the  loss  of  the  money,  also  subsequently  ;  and  continued  in  that  ca- 
pacity from  about  the  1st  of  January  until  the  10  th  of  February.  1  Rob.  410  ; 
9  La.  84 ;  5  An.  604,  and  11  An.  704. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed ;  that  plaintiffs  recover  of  defendant  the  sum  of  two  thousand  five 
hundred  and  twenty-two  dollars  and  twenty-one  cents,  with  five  per  centum  interest 
thereon  from  the  13th  of  February,  1857,  until  paid ;  also,  the  further  sum  of 
two  tiiousand  five  hundred  and  thirty-three  dollars  and  thirty-one  cents,  with  five 
per  centum  interest  thereon,  from  the  5th  of  March,  1857,  until  paid,  and  the  costs 
of  both  courts.  And  it  is  further  decreed,  that  the  recourse  of  defendant  be  ro- 
served  against  all  parties  who  may  be  liable  to  him  for  the  reimbursement  of  the 
amount  of  this  judgment,  if  any  such  recourse  he  may  have. 

SporroBO,  J.,  concurring.  I  concur  in  the  judgment  without  expressing  an 
opmion  as  to  the  liability  of  the  steamer  Belle  Gates,  or  of  any  person  for  her, 
other  than  the  defendant  Branner. 

For,  if  he  was  not  himself  an  owner,  he  undertook  the  business  of  the  owners 
in  eflecting  a  compromise  of  the  suit,  in  which  the  boat  was  sequestered.  He 
cannot  question  his  own  authority.  And  even  if  be  had  none,  he  is  personally 
bound  for  ail  the  consequences  of  his  assumption.     C.  0.  2979. 

He  procured  the  dismissal  of  a  pending  hiw  suit,  and  the  release  of  the  boat 
which  he  commanded  both  before  and  afterwards,  by  leading  the  plaintifib  into  a 
eompromise.  This  transaction,  in  which  he  figures  as  a  principal,  he  now  seeks 
to  repudiate  on  the  ground  of  error.  There  is  no  evidence  that  when  he  made 
the  compromise,  he  was  ignorant  of  any  of  the  material  facts ;  indeed,  there  is 
reason  to  suppose  he  knew  the  facts  of  the  case  as  well  then,  as  now.  And  a  con- 
tract of  this  kind  cannot  be  assailed  by  a  party  to  it,  on  account  of  any  error  in 
law.    C.  C.  1840,  No.  2,  3038,  3045. 


W.  D.  McCoy  v,  A.  Sanson — Estate  oe  Carasco,  Intervenor. 

It  is  too  UUe  for  a  party  to  a  suit  to  plead  the  want  of  U«suo  Joined,  npon  a  pctiUon  of  intorvpntlon,  aOer 
bo  has  ^DO  Into  trial  without  answering  it,  unless  ho  can  show  that  ho  was  ignorant,  l>eforc  going  to 
trial,  of  iho  existence  of  the  Intervention  in  the  record. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Cullom,  J. 
W.  B.  Lewis,  Hijman  If  Cazahat  and  T.  C.  Manning,  for  plaintiff  and  ap- 
pellant.   M.  Ryan  and  /.  H.  Overton,  for  defendant  and  appellant.    Mercer  Can- 
field,  for  Intervenor. 
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McCtoT  Buchanan,  J.    Plaintiff  sues  defendant,  by  the  petitory  action,  for  a  tract  of 

8AX1ION.        land  in  the  possession  of  the  latter. 

The  administrator  of  Landry  Carasco,  deceased,  intervenes ;  and  claiming  the 
property  as  belonging  to  the  succession  which  he  administrates.  lie  opposes 
therefore,  both  plaintiff  and  defendant. 

Defendant  alone  answered  the  intervention.  But  on  the  trial  of  the  caose,  whidi 
was  full  six  months  after  the  intervention  filed,  the  plaintiff  objected  to  the  right 
of  the  intervenor  to  have  his  intervention  passed  upon,  for  want  of  an  issne  joined 
upon  the  same.  We  think  this  objection  was  ill  taken.  Article  393  of  the  Code 
of  Practice  certainly  contemplates  an  issue  upon  intervention.  The  Article  says 
that  the  petition  of  intervention  must  be  served  upon  the  party  against  whom  it 
is  directed,  in  order  that  he  may  answer  to  the  same  in  the  deUiy  given  in  ordinary 
suits.  But  the  plaintiff  has  chosen  to  go  to  trial  without  answering.  His  objec- 
tion was  only  made  after  the  evidence  and  argument  were  closed.  There  is  no 
suggestion  in  the  bill  of  exceptions,  that  he  was  ignorant,  before  going  to  trial,  of 
the  existence  of  this  intervention  in  the  record. 

The  plaintiff  brings  a  petitory  action  against  the  defendant  for  land,  which 
plaintiff  claims  under  title  derived  from  Charles  Gustave  Carasco.  The  defendant 
pleads  the  general  issue.  The  administrator  of  Landry  Carasco  int^vencd,  claim- 
ing to  be  the  owner  of  the  locus  in  quo. 

The  substance  of  the  allegations  of  the  petition  of  intervention  is,  that  Landry 
Carasco,  an  elder  brother  of  Cliarles  G,  Carasco,  being  involved  in  debt,  took  the 
title  of  the  land  in  the  name  of  Charles  Gustave,  in  the  year  1846,  the  latter  bemg 
then  a  small  child,  and  without  any  means  ;  that  the  purchase  was  in  reality  made 
by  Landry  Carasco,  and  that  Landry  always  remained  in  possession  of  the  land  as 
owner,  down  to  his  death  in  1853. 

Defendant  offered  some  notarial  conveyances  of  land,  as  evidence  of  title  in  him- 
self, but  a  survey  made  by  order  of  court  shows  that  defendant  has  the  entire 
quantity  called  for  by  his  titles,  without  conflicting  with  the  land  claimed  nnder 
the  Carascos,  Indeed,  defendant's  titles  give  Landry  Carasco  as  a  boundary.  A 
jury  empannelled  to  try  the  issues,  found  a  verdict  in  favor  of  the  intervenor ;  and 
although  both  plaintiff  and  defendant  appealed,  yet  the  contest  in  this  court  is  en- 
tirely between  the  plaintiff  and  intervenor.  It  is  sufficiently  shown,  by  evidence 
admitted  without  objection,  that  Landry  Carasco  was  in  possession  of  the  land 
from  1846  to  the  time  of  his  death  ;  that  it  was  known  as  the  "  Landry  Carasco 
place,"  that  Charles  Gustave  Carasco  lived  with  his  brother,  and  could  not  have 
been  more  than  eleven  years  of  age,  in  the  year  1846,  and,  that  in  selling  to  plain- 
tiff, he  merely  intended  to  sell  "  his  claim." 

Upon  the  whole  case,  as  presented  to  the  jury,  we  think  it  was  competent  for 
them  to  decide  whether  Landry  or  Gustave  Carasco  was  the  real  owner  of  the 
locus  in  quo  ;  and  we  see  no  sufficient  reason  to  disturb  thdr  verdict. 

Judgment  affirmed,  with  costs. 
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S.   RoBB  &  Co.  u  W.  Bailey. 

.?.  R.  fluoJ  an  pojee  upon  a  note  modo payable UtS.  R.dOo.,  allcginf?  that  ho  had  traded  alone  under 
that  stylo  and  firm  ;  defendant  excepted,  on  the  grounds,  tlial  be  had  traded  with  S.  R.  d;  Co..,  and 
dcnii^d  that  plaintlflT owned  the  note,  or  traded, as  alleged, under  the  name  and  stylo  or  S.  R.  d:  Co. — 
HM :  niai  plaintiflT,  to  recover  as  payee,  should  prove  that  he  alone  composed  the  nominal  firm  of 
S.R.ACo.jU:>  whom  the  note  was  made  payable. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  CuHonty  J. 
r.  C.  Mannings  for  plaintifif.    Hyman  if  Cazabatt  for  defendant  and  ap- 
peilani 

Spofpord,  J.  The  plaintiff,  Samuel  Robb^  sues  the  defendant  upon  a  promis- 
sory note  payable  to  S.  Robb  db  Co,  The  plaintiff 's  petition  avers  that  he  is 
trading  alone,  in  Philadelphia,  under  the  name  and  style  of  iS^.  Robb  if  Co,  lie 
sacs  as  payee  only,  and  not  as  endorsee. 

The  defendant,  for  answer  to  the  suit,  filed  an  exception  stating  that  he  con- 
tracted the  obligation  sued  on  with  S,  Robb  if  Co,  and  not  with  Samuel  RM, 
who  is  unknown  to  him.  He  also  denied  that  Samuel  Robb  owned  the  note,  or 
traded  under  the  name  and  style  of  S,  Robb  if  Co, 

The  plaintiff  offered  no  evidence  but  the  note  sued  on,  and  had  judgment.  The 
defendant  has  appealed. 

This  is  not  a  case  of  an  alleged  nonjoinder  or  misjoinder  of  parties,  where  the 
defendant  excepting  is  obliged  to  point  out  how  the  error  may  be  corrected.  But 
the  objection  goes  to  the  right  of  action  upon  the  note ;  it  denies  that  the  plaintiff 
is  the  payee,  or  that  he  is  even  one  of  the  payees. 

It  would  seem,  from  the  authorities,  that  the  plaintiff,  Samuel  Robby  should  have 
proved  his  averment,  which  was  so  specially  denied,  that  he  alone  composed  the 
nominal  firm  of  iS^.  Robb  if  Co, 

Greenleaf  lays  down  the  rule  thus  :  "  where  the  bill  or  note  is  made  payable  to 
a  firm  by  the  name  of  A,  if  Co,,  the  payees,  in  a  suit  in  their  own  names,  must 
prove  that  they  were  the  persons  who  composed  the  firm."  2  Greenleaf  Ev.  |163. 
This  doctrine  was  recognized  as  applicable,  under  similar  circumstances,  to  those 
presented  here,  in  the  case  of  Ferguson,  Administrator,  v.  King,  Curator,  5  An. 
642. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed,  and  the  cause  remanded  for  a  new  trial,  the  costa  of  this 
appeal  to  be  borne  by  the  plaintiff  and  appellee. 
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Louis  BfeRiDON,  Administrator,  et  al.  v.  Ludger  Barbin,  Sheriff,  et  al. 

statutes  of  a  general  natoro  do  not  repeal  particular  statutes  enacted  for  the  benefit  and  relief  of  indi- 
viduals. 

Prior  to  the  piusagoorthe  ActB  of  the  16th  March, 28th  April,  lRS3,and  ITlh  March,  1852,  there  werp  no 
provisioDR  in  our  law  with  regard  to  settlers  claiming  preemption  rights  to  the  lands  donated  bj  tbe 
general  government  to  the  State,  under  the  Acts  of  Gongrem  of  March  2nd,  1840,  and  September 
28th,  1850;  the  State,  therefore,  at  that  time  had  control  over  these  lands,  subject  only  to  ihe  cnodi- 
tions  of  the  grant. 


APPEAL  from  the  District  Court  of  the  Parish  of  Avoyelles,  Ogden,  J. 
H.  4"  S.  L.  Taylor  and  Barlow  fy  Waddill,  for  plamtiflfe.    /.  L.  Genera,  for 
defendant  and  appellant. 

Cole,  J.  The  plaintiflfe  enjoined  the  SheriflFin  the  execution  of  an  order  issued 
from  the  Second  District  Court  of  the  parish  of  Orleans,  requiring  him  to  sell  cer- 
tain land  situated  on  Red  River,  within  the  parish  of  Avoyelles,  being  property 
belonging  to  the  succession  of  Mark  Borrd,  deceased. 

Plaintiflfe  aver,  that  the  right  to  the  land  forms  a  portion  of  the  succession  of 
Jvlien  B,  Maillett  deceased,  whose  estate  is  administered  by  Louis  Biridon  ;  that 
it  was  acquired  by  MaiUet  under  the  preemption  laws,  and  by  Act  of  the  L^isla- 
ture  of  this  State,  entitled  "  An  Act  for  the  relief  of  Julien  B.  MailUtJ' 

The  defendants,  in  defence  of  their  title,  allege  that  they  hold  the  land  in  ques- 
tion by  entry  under  the  Act  of  the  Legislature  of  the  State  of  Lonisiana,  ap- 
proved the  17th  of  March,  1852,  entitled  "  An  Act  to  provide  for  the  sak  of 
swamp  or  overflowed  lands,"  and  exhibit  patents  for  the  same,  and  that  this  land 
was  a  portion  of  the  swamp  land  selected  by  the  Rc^ster  of  the  land  office, 
under,  and  by  virtue  of,  said  Act  of  the  Legislature ;  and,  in  pursuance  theraof, 
sold  to  Mark  BorreL 

There  was  judgment  perpetuating  the  injunction  and  annulling  the  patents,  in 
the  name  of  Mark  BorreL 

Defendant  has  appealed. 

The  decision  of  this  cause  depends  on  the  interpretation  which  may  be  g^ivcD  to 
Act  No.  184,  of  the  Legislature,  approved  18th  March,  1850,  entitled  an  Act  ft* 
the  relief  oi  Julien  B.  Maillet  of  the  parish  of  Avoyelles,  which  is  as  foUows : 

"  Be  it  enacted,  &c.,  that  Jxdien  Baptiste  MailM  is  hereby  authorised  to  pro- 
cure a  land  warrant  from  the  State  Register  of  the  land  office,  for  three  hundred 
and  twenty  acres,  to  cover  his  preemption  right  on  file  in  sud  office,  and  that  the 
Register  of  the  land  office  be,  and  he  is,  hereby  required  to  reserve  the  same  untD 
said  land  be  duly  surveyed  and  approved,  and  the  said  Maillet  doly  notified 
thereof." 

It  is  not  denied  that  the  land  in  contestation  is  that  which  is  alluded  to  in  this 
Act. 

It  may  be  concluded  from  the  Act  that  adequate  proof  was  presented  to  the 
sovereign  power  of  the  State  of  the  preemption  right  of  MaiUd. 

There  is  no  evidence  in  the  record  that  this  land  was  ever  snrvt^ned  and  v^ 
proved ;  or,  if  so,  that  Maillet  was  ever  notified  of  the  same. 

This  Act  deprived  the  State  of  the  prerogative  of  alienating  the  land,  nntil 
after  it  had  been  surveyed  and  approved  and  Maillet  had  been  duly  notified  there- 
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of,  and  had  neglected  in  due  time  to  coyer  his  preemption' right  with  his  land       BEmxar 
warrant 

The  Acta  of  16th  March  and  28th  April,  1853,  (Acts  of  1853,  pp.  35  and 
156,)  do  not  conflict  with  the  Act  in  favor  of  MaiUet ;  these  Acts  require,  that 
the  application  and  proof  of  preemption  should  be  made  before  the  expiration  of 
twelve  months  after  their  passage.  But  they  are  general  statutes,  and  do  not  re- 
peal one  enacted  for  the  benefit  of  a  particular  individual. 

Besides,  this  land  was  a  part  of  the  swamp  land  donated  to  the  State  by  the 
Acts  of  Congress,  of  March  2d,  1849,  and  28th  of  September,  1850. 

Prior  to  the  said  Acts  of  16th  March  and  28th  April,  1853,  and  that  of  March 
17th,  1852,  there  were  no  provisions  of  our  law  in  relation  to  settlers  or  preemp- 
tors  on  the  knds  thus  donated.  The  State  had,  therefore,  in  1850,  control 'over 
the  land  in  contestation,  subject  to  the  conditions  of  the  grant ;  and,  as  she  then 
conferred  the  right  on  MaiUet,  to  purchase  the  saine  after  certain  conditions  should 
have  been  performed  by  herself;  she  could  not  subsequently  deprive  him  of  this 
privilege  without  any  act  or  omission  on  his  part  sufficient  to  forfeit  the  same. 

Judgment  affirmed,  with  costs  of  appeal. 


J.  H.  Ransdell  V,  M.  R.  Aruil. 

Tfa«  phrase, "  tho  next  genoral  election,"  occuring  in  the  concluding  porUon  of  Art.  79  of  Uie  State  Oon- 
Aitation,  htw  reference  only  to  tho  general  election  of  Gorks  throughout  tho  State,  which  Ls  evidently 
designed  by  tho  Constitution  to  take  place  every  four  years. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  CtUlom,  J. 
M.  Ryan,  for  plaintiff  and  appellant.     T.  C.  Manning,  for  defendant. 

Spopford,  J.  C.  E,  Jouett  ^oa  elected  Clerk  of  the  District  Court  in  the 
parish  of  Bapides,  for  the  regular  t^rm  of  four  years,  at  the  November  election 
in  1855. 

In  May,  1857,  he  resigned  his  office,  and  the  Judge  of  that  court  immediately 
appointed  the  defendant,  M,  R.  Ariail,  to  fill  the  vacancy,  as  he  was  authorized 
to  do  by  Article  79  of  the  State  Constitution.  This  appointment  was  made  for 
the  nne3q>ired  term  of  Mr.  Jouett,  and  the  appointee  holds,  that,  under  the  true 
constmction  of  the  Constitution,  he  is  entitled  to  retain  the  office  until  the  No- 
vember election  in  1859. 

The  Governor,  however,  ordered  an  election  to  be  held  for  Clerk  in  the  parish 
of  Bapides,  at  the  r^ular  biennial  election  for  Bepresentatives  to  the  General 
Assembly,  &c.,  &c,  which  took  place  in  November,  1857.  The  relator,  /.  H. 
RansdeUy  being  then  elected  and  subsequently  commissioned,  sued  out  the  present 
nuindamus,  to  compel  the  defendant,  Ariail,  to  surrender  the  office  and  its  archives, 
which  he  had  refused  to  do  upon  amicable  demand.  The  mandamus  having  been 
refused  by  the  inferior  court,  the  relator  has  appealed. 

The  single  question  presented  for  our  adjudication  is  as  to  the  meaning  of  the 
phrase  *'  the  next  general  election,''  m  the  concluding  part  of  the  79th  Article  of 
the  Constitution. 

"■  Clerks  of  the  inferior  courts  in  this  State  shall  be  elected  for  the  term  of  four 
years,  and  should  a  vacancy  occur,  subsequent  to  an  election,  it  shall  be  filled  by 
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J^^sBDHi.  the  Judge  of  the  court  in  which  such  vacancy  exists,  and  the  person  so  appoints 
shall  hold  his  office  urUil  the  next  general  election.*' 

We  find  no  one  species  of  election  styled  "  the  general  election"  in  the  CotBtito- 
tion.  Article  4  declares,  that  ^  the  members  of  the  House  of  Representatiycs 
shall  continue  in  service  for  the  term  of  two  years  from  the  day  of  the  closing  of 
the  general  elections,"  using  the  plural,  and  not  without  a  design.  For  there  is 
more  than  one  general  election.  Thus,  in  Article  18,  it  b  provided  that  *'  the  first 
election  for  Senators  shall  be  general  throughout  the  State,  and  at  the  same  time 
that  tite  general  election  for  Representatives  is  held ;  and  thereafter  there  shall  be 
biennial  elections  to  fill  the  places  of  those  whose  time  of  service  may  have  ex- 
pired." Again,  in  the  schedule,  title  X,  Article  147  provides,  that  "  the  first-class 
senators,  designated  in  Article  17,  shall  hold  their  seats  until  the  day  of  the  cloang 
of  the  general  elections  in  November,  1853,  and  the  second-class  until  the  day  of 
the  closing  of  the  general  elections  in  November,  1855."  The  plural  was  properly 
employed,  because  there  was  in  each  of  those  years  not  only  a  general  election  for 
Representatives  to  the  Assembly,  but  a  general  election  for  Sherifife,  a  genend 
election  for  Coroners,  &c.,  &c.  But,  although  we  thus  find,  from  the  phraseology 
of  the  Constitution  itself,  that  its  framers  recognized  the  &xi>  that  there Vere 
various  general  elections,  or,  rather,  that  there  was  a  general  election  for  each 
class  of  officers  who  were  to  be  voted  for  at  once  throughout  the  State,  yet,  they 
nowhere  designated  any  one  of  these  elections  as  preeminently  **  the  general  deo- 
tion." 

The  term  general  election  was  probably  used  to  designate  an  election  whidi 
takes  place  throughout  the  State,  in  contra-distinction  to  a  partial  election,  or  that 
which  takes  place  only  in  certain  portions  of  the  State ;  as,  for  instance,  the  bipo- 
nial  elections  for  Senators,  one-half  of  whom  vacate  their  seats  every  other  year. 
If  the  expression  related  not  to  the  generality  of  the  election  witli  regard  to  its 
territorial  extent,  but  to  the  number  of  officers  voted  for,  then  "  the  general  dec- 
tion,"  par  exceHence,  would  be  the  gubernatorial  election  which  is  quadrennial 
only. 

But  our  opinion  is,  that  the  term  "  general  election,"  should  be  construed  with 
reference  to  the  subject-matter  of  the  Article  in  which  it  is  found  ;  thus  ccmstmod, 
there  is  no  great  difficulty  in  arriving  at  the  meaning  of  Article  79.  It  first  pro- 
vides that  Clerks  of  the  inferior  courts  in  this  State  (that  is  throughout  the  State) 
shall  be  elected  for  the  term  of  four  years ;  then,  that  should  a  vacancy  occur 
subsequent  to  an  election  (that  is  an  election  for  Clerks),  it  shall  be  fiUed  by  the 
Judge  of  the  court  in  which  such  vacancy  exists ;  and,  finally,  that  the  person  so 
appointed  shall  hold  his  office  until  the  next  general  dection,  (that  is,  g^meral  dee- 
tion  for  Clerks,)  which,  as  already  provided,  occurs  every  four  years. 

This  view  acquires  additional  strength  from  a  consideration  which  appears  to 
have  controlled  the  judgment  of  the  lower  court  in  this  case,  to  wit :  that  the 
terms  of  elective  officers  prescribed  by  the  Constitution  are  indivi^ble,  and,  with 
one  or  two  exceptions,  uniform,  so  as  to  begin  and  end  at  certain  fixed  periods 
simultaneously  throughout  the  State.  When  vacancies  occur  by  death,  reaignatioo 
or  removal,  the  old  term  does  not  lapse  and  a  new  and  independent  term  begin, 
but  provision  is  made  merely  for  supplying  the  vacancy  for  the  residue  of  the  old 
term,  at  the  expiration  of  which  things  resume  their  normal  course.  The  Article 
148  in  the  schedule  declared,  in  order  to  establish  this  uniformity  with  regard  to 
Clerks,  "  that  the  first  term  of  service  of  the  District  Attorneys  and  the  Ck!rks  of 
the  inferior  courts  to  be  ordered  and  established  under  this  Constitatlon,  ahaU  be 
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re^^ulated  by  the  term  of  service  of  the  first  Governor,  so  that  a  new  election  for  RAiraDm. 
these  officers  shall  be  held  on  the  first  Monday  of  November,  1855."  Thence- 
forward, the  general  elections  (t.  e.  the  elections  throughout  the  State)  for  these 
officers  were  evidently  designed  to  take  place  every  four  years.  Arts.  74,  79. 
And  such  is  the  legislative  interpretation.  Rev.  Stat.  p.  84,  sec.  4,  Clerks  ;  Ibid, 
p.  182,  sec  1,  District  Attorney.  Now,  this  uniformity  and  regularity  would  be 
destroyed  if  the  phrase  "  the  next  general  election,"  in  Article  79,  be  construed  to 
mean  the  next  general  elections,  or  the  general  election  for  Representatives,  rather 
than  the  general  election  for  the  class  of  officers  which  is  alone  treated  of  in  Art. 
79,  to  wit  *:  Clerks  of  the  inferior  courts.  For  that  Article  only  provides  one 
mode  of  filling  a  vacancy,  that  is  by  appointment  of  the  Judge.  It  does  not  pro- 
vide that  a  portion  of  the  vacancy  shall  be  filled  by  appointment  of  the  Judge,  and 
the  residue  by  a  popular  election.  No  authority  was  given  by  the  Constitution 
to  dect  a  Clerk  for  a  less  term  than  four  years,  after  the  first.  Clerks  elected  under 
it  should  go  out  of  office  in  November,  1855.  If,  therefore,  the  plaintiff  was 
properly  elected  in  November,  1857,  he  must  remain  in  office,  or  his  term  at  least 
most  last,  until  November,  1861,  whereas,  the  intention  was  that  there  should  be 
another  general  election  for  Clerks  in  November,  1859.  The  system  inaugurated 
hj  the  Constitution  of  1852  would  thus  be  thrown  into  confusion.  This  irregu- 
larity could  not  be  avoided  without  giving  a  very  strained  interpretation  to  Art 
79,  to  wit :  that,  if  a  vacancy  occurs  subsequent  to  an  election,  it  shall  be  filled  by 
the  Judge  of  the  court  in  which  such  vacancy  exists,  and  the  person  so  appointed 
shall  hold  his  office  until  the  next  general  election,  when,  the  remainder  of  tfie  un- 
expired term,  if  any,  shall  be  filled  by  popular  vote  at  such  election.  And,  even  if 
we  superadd  these  words,  a  casus  omissus  might  remain,  viz :  the  occurrence  of  a 
vacancy  at  a  period  too  late  to  have  the  necessary  notices  given  for  the  popular 
election,  and  an  appointment  by  the  Judge  previous  to  a  general  election,  which 
must  expire  with  it,  leaving  a  two  years  vacancy  unprovided  for. 

We  are  aware  that  a  different  interpretation  may  have  been  placed  upon  Art. 
79  by  the  Executive  of  the  State,  in  other  instances  besides  the  present.  But  we 
apprehend  little  practical  inconvenience  from  this  circumstance,  as  no  contest  can 
arise  where  the  parties  in  interest  have  acquiesced  in  such  executive  interpretation, 
by  giving  up  the  office  which  they  held  under  a  judicial  appointment.  Guzman 
V.  Wather,  11  An.  693 ;  State  v.  Morgan,  12  An.  712. 

Judgment  affirmed. 


George  Berlin  v.  H.  Gillt  &  Co. 

It  Ls  not  neceesary  to  move  in  open  court  to  have  a  decree  or  the  Saprexne  Goort  recorded  in  an  infe- 
rior cwart,  as  Article  620  of  the  Code  of  Practice,  requiring  it,  is  repealed  by  the  Act  of  1866,  relative 
to  the  duties  of  the  Clerks  of  the  District  Courts. 

A  party  who  has  pohited  out  property,  is  estopped  n-om  otJocUng  to  the  action  of  the  Sheriff  in  levyfaig 
Qpoait. 

APPEAL  from  the  District  Court  of  the  Parish  of  Avoyelles,  Cullom,  J. 
r.  C.  Manning,  for  plaintiff  and  appellant.    H.  ^  S,  L.  Taylor,  for  do- 
feodant 
Cols,  J.    Defendant  being  a  judgment  creditor  of  plaintiff,  caused  Afi.fa.  to 
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^^■Buif        iggtie ;  and  the  Sheriff,  having  seized  property  to  satisfy  the  same,  was  enjoined 
GnxY.         from  selling  it. 

The  injunction  was  dissolved,  and  plaintiff  has  appealed. 

It  is  contended,  that  under  Articles  619  and  620  of  the  Code  of  Fractioc, 
decrees  of  the  Supreme  Court  cannot  be  executed  until  recorded  in  the  inferior 
court,  where  judgment  was  first  rendered  and  until  such  record  has  been  ordered, 
by  motion  in  open  court ;  and  that  the  decree  of  the  Supreme  Court,  under  which 
the  said /./a.  issued,  was  never  so  recorded. 

It  appears,  that  without  any  motion  in  open  court  having  been  made,  the  decree 
was  recorded  in  the  lower  court,  and  an  execution  issued. 

It  was  unnecessary  to  move  in  open  court  to  have  the  decree  recorded  ;  because 
Article  620,  C.  P.,  requiring  it,  is  repealed  by  the  Act  of  1855,  p.  51,  {  5,  whidi 
authorizes  Clerks  of  District  Courts  to  receive,  file  and  record  all  mandates  and 
decrees  of  the  Supreme  Court,  and  to  issue  all  legal  process  thereon.  See  also, 
Act  of  1852,  No.  305,  {  4,  Sess.  Acts,  p.  207. 

Plaintiff  also  complains  of  the  mode  in  which  the  seizure  has  becm  made ;  that 
of  the  property  seized  there  are  two  tracts  of  land,  which,  before  the  levy,  he  had 
sold ;  and  that  he  will  be  subjected  to  a  suit  in  damages  by  the  voidees,  if  they 
ore  sold  by  the  Sheriff;  that  of  the  land  admitted  to  be  his,  tiie  Sheriff  has  not 
seized  such  lots  as  were  contiguous ;  but  has  seized  detached  lots,  the  sale  of  whidi 
would  cut  up  his  land  in  such  a  manner,  as  to  render  it  impossible  for  him  to  sdl 
it  hereafter. 

It  is  a  sufficient  response  to  these  objections,  that  there  is  no  proof  in  the  record 
that  plaintiff  has  ever  disposed  of  any  of  the  land ;  and  further,  that  as  he  pointed 
out  to  the  Sheriff  the  property  which  was  seized,  and  directed  him  to  levy  on  the 
same,  he  is  estopped  from  objecting  to  the  action  of  the  Sheriff  in  levying  on  it 

Plaintiff  has  called  our  attention  to  an  error  of  the  lower  court,  in  allowing 
three  per  cent,  interest  as  damages,  from  the  28th  March,  1856,  the  date  specified 
in  the  original  judgment,  till  paid ;  this  is  incorrect,  but  tiie  error  does  not  seem 
to  have  been  called  to  the  attention  of  the  lower  court. 

The  interest  allowed  as  damages  should  have  been  calculated  from  ^e  date  of 
the  service  of  the  injunction  until  its  dissolution. 

The  District  Court  allowed  three  per  cent,  interest  as  damages ;  and  also  fifty 
dollars  as  Attorney's  fees  for  defending  the  suit ;  defendant  has  prayed  in  this 
court  for  an  increase  of  damages ;  we  think  he  is  entitled  to  the  same. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  amended  as  follows,  to  wit :  that  the  part  of  the  judgment  which  decrees 
that  the  defendant,  H,  GUlyj  recover  of  Creorge  Berlin  and  his  security  Augu^ 
Voinchif  jointly  and  severally,  three  per  cent,  interest  on  $1,056  83,  the  principal 
of  the  amount  of  the  judgment  enjoined,  from  the  28th  March,  1856,  till  paid,  be 
avoided  and  reversed ;  and  it  is  further  ordered  and  decreed,  that  sud  defendant 
recover  of  said  Berlin,  and  Voiruiii,  his  security,  jointly  and  severally,  three  per 
cent,  interest  on  91*056  83,  the  principal  of  the  amount  of  the  judgment  <3ijoined, 
from  the  5th  of  November,  1857,  the  date  of  the  service  of  the  injunction,  until  its 
dissolution ;  it  is  further  ordered  and  decreed,  that  in  addition  to  the  fifly  doDars 
allowed  by  the  lower  court  as  special  damages,  the  said  GiUy  shall  also  recoTcr 
fifty  dollars  as  general  damages  ;  and  that  the  judgment  so  amended  be  affirmed, 
and  that  appellants  pay  the  costs  of  appeal. 
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Lacour  et  al.  v.  Heirs  of  Gasparite  Lagour. 

Tbe  obligation  of  warranty,  on  the  part  of  each  of  tho  go  heirs  towards  the  other,  in  matters  of  parti- 
tion, extends  to  the  solvency  of  tho  debtors,  whose  debts  may  have  been  partitioned. 

APPEAL  from  the  District  Court  of  the  Parish  of  Natchitoches,  Chaplin,  J. 
H.  Safford,  for  plaintiff.    /.  £.  Smith,  for  defendants  and  appellants. 

Buchanan,  J.  It  was  settled  by  this  court  lost  year,  when  the  point  was  made 
before  it  on  the  previous  appeal  herein,  that  Article  1449  of  the  Code  does  not 
apply  to  this  case.    See  12th  An.,  724. 

The  insolvency  of  Normand  &  Woods,  the  makers  of  the  notes  which  fell  to 
the  share  of  /.  B.  Lacour^s  representatives,  the  plaintiff,  is  sufficiently  established. 

It  is  also  proved  that  the  tutrix  of  plaintifi&  used  due  diligence,  with  but  par- 
tial success,  to  collect  the  notes  of  Normand  &  Woods, 

On  the  Ist  of  April,  1840,  an  informal  partition  was  made  by  Gasparite  Lacour 
among  his  children  and  grand-children,  of  certain  bills  receivable  in  his  possession, 
and  comprising  the  whole  of  his  estate ;  which  partition  was  intended,  apparently, 
to  be  equaL  The  donor  estimated  at  $48,000  the  effects  partitioned,  and  the  shares 
(six  in  number)  at  $8000  each. 

The  bad  notes  of  Normand  if  Woods  feU  into  the  share  of  plaintifiGs ;  and  there 
has  arisen  therefrom  a  deficiency,  as  computed  by  the  District  Judge,  of  94,993  40 ; 
five^ths  of  which  he  distributes  among  the  five  other  shares,  represented  in  va- 
rious proportions  by  the  defendants,  leaving  the  other  sixth  to  be  borne  by  plain- 
tiff. This  arithmetical  operation  is  criticised  by  the  counsel  of  defendants,  but 
without  reason.  The  result  seems  to  be  that  equality  in  the  amounts  received  by 
eadi  co-paroenor,  which  it  was  the  object  of  the  common  ancestor  to  establish,  and 
of  the  judgment  of  the  court  to  restore.  The  obligation  of  warranty,  on  the  part 
of  each  of  the  co-heirs  towards  the  other,  in  matters  of  partition,  by  Article 
1427  of  the  Civil  Code,  extends  to  the  solvency  of  the  debtors  of  the  debts  parti- 
tioned. 

The  District  Judge  has  concluded  that  the  insolvency  of  Jamau,  whose  notes, 
for  a  large  amount,  fell  to  the  share  of  two  of  the  defendants,  has  not  been  satis- 
factorily shown.  And  upon  a  review  of  the  evidence,  we  are  not  prepared  to 
disagree  with  him  in  this  conclusion.  We  do  not  consider  it  necessary  to  review 
the  question  of  interest,  as  prayed  in  the  answer  to  the  appeal. 

Judgment  affinned,  with  costs. 
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Succession  of  John  Tucker — Account  of  Tutrix — Opposition  of  Un- 
18  464|  dcr-Tutor. 

51  1166 


A  tutor  is  only  bound  to  rondor  on  account  of  his  tutorship,  when  it  expires  by  his  ward  attaining  the 
(i^o  of  majority,  or  when  ordcrod  to  do  so  by  the  Jud^e. 

A  tutor  may  fllo  annual,  or  provisional  accounts,  for  the  purpom  oT  prcsorvinf^  oridence  of  paymnils 
made  by  him,  or  when  necessary  to  tho  obtaining  of  certain  orders  of  court  pendioii;  his  adnitaEstni- 
tion ;  but  all  those  accounts  of  tutorship  thus  sanctioned  by  law,  although  they  are  prUma  farie 
eviilonce,  they  are  not  conclusive  upon  tho  minor,  unless  rendered  to  him  after  his  nu^ority  or  cmim- 
cipation. 

APPEAL  from  the  District  Court  of  the  Parish  of  Natchitoches,  Chaplin,  J. 
A,  H.  Pierson  and  /.  M,  B.  Tucker,  for  plaintiff  and  appellant.  P.  A,  Morse, 
and  Hamilton  <&  Chaplin,  for  defendant. 

Buchanan,  J.  The  appellee,  a  married  woman,  assisted  by  her  husband,  is 
tutrix  of  her  four  children,  issue  of  her  first  marriage  with  the  deceased,  J(An 
Tucker.  The  eldest  of  these  minors  is  now  thirteen,  and  the  young^t  five  years 
of  age. 

On  the  14th  April,  1856,  the  appellee  presented  her  petition  to  the  District 
Court  of  Natchitoches,  with  an  account  annexed,  which  is  an  informal  account  of 
tutorship  and  administration,  and  a  statement  of  the  rights  of  the  accountant  and 
her  children  in  a  community  of  acquets  combined.  The  petition  sets  forth,  that 
petitioner  is  executrix  of  the  last  will  of  her  deceased  husbandt  Tucker,  tutrix  of 
his  minor  children,  and  surviving  partner  of  the  community  of  acquets  resulting 
from  her  marriage  with  Tucker;  that  in  her  two  first  named  capacities,  she  has 
administered  the  affairs  of  the  succession,  paid  debts,  and  (agreeably  to  tbe  direc- 
tions of  Tucker*s  will)  made  purchases  of  property ;  that  in  her  last  named  capa- 
city, she  is  entitled  to  the  usufruct  of  the  common  property,  and  the  fruits  and 
revenues  arising  therefrom  are  hers,  though  the  same  have  been  inTentoried  as 
property  of  the  community ;  that  the  rights  and  interest  of  petitioner,  and  of  ha 
children  respectively,  in  the  estate,  amount  to  certain  designated  sums  of  money, 
as  set  forth  in  the  account  annexed ;  that  it  was  the  will  of  petitioner's  deceased 
husband  that  the  property  should  remain  together  until  the  respective  majorities 
of  his  children,  and  that  petitioner  desires  to  carry  into  effect  that  clause  of  the 
will.  The  petition  concludes  by  a  prayer  that  the  under-tutor  of  the  minors. 
Tucker,  be  cited  to  defend  their  interests  in  the  premises ;  that  the  account  an- 
nexed to  the  petition  be  homologated,  and  that  a  decree  be  rendered  "  fixing  the 
respective  rights  and  degree  of  interest  of  the  said  minors  and  of  herself  in  the 
said  estate,  both  separate  and  in  community." 

The  under-tutor  appeared,  and  among  a  variety  of  other  grounds  of  opposition 
to  the  account  and  proceedings  of  the  tutrix,  specially  opposes  ninety-three  of  the 
items  of"  liabilities." 

The  District  Judge  rendered  a  judgment  upon  this  issue,  fixing  Uie  cash  value  of 
the  interest  of  the  tutrix,  and  of  each  of  the  minors  Tucker,  respectively,  in  the 
community  of  acquets,  "  without  prejudice  to  the  rights  of  the  parties  to  take  the 
property  in  kind ; "  allowing  many  of  the  items  opposed,  as  valid  charges  a^nst 
the  minors  ;  apd  reserving  the  right  of  the  tutrix  to  claim  those  which  he  rejected, 
in  a  "  final  settlement  of  tutorship." 
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The  nndcr-tator  appeals ;  and  has  laid  before  us  for  examination  and  decision  ^^^^  ^ 
all  the  numerous  objections  raised  by  his  opposition  to  the  details  of  the  appellee's 
account  A  careful  examination  of  the  record  has  satisfied  us  that  it  would  be  a 
mere  loos  of  time  to  enter  into  those  details ;  and  that  the  only  proper  course  to 
be  pursued,  is  to  put  the  appellee's  petition  and  account  out  of  court,  as  being  in 
no  sense  a  le^I  account  of  tutorship. 

A  tutor  must  render  an  account  of  his  administration  as  tutor  :  1st,  at  the  expi- 
ration of  his  tutorship,  that  is  to  say,  when  his  ward  attains  the  age  of  majority, 
or  is  emancipated  ;  and  2d.  when  ordered  to  do  so  by  the  Judge,  as  in  cases  of 
destitution  of  tutorship,  &c.     C.  0.  350. 

Or  a  tutor,  for  the  purpose  of  preserving  the  evidence  of  payments  made  by  him 
pending  his  administration,  may  file  annual  accounts  of  tutorship.  Rev.  Stat. , 
verbo  Minors,  {J  19,  20,  p.  339. 

It  has  also  been  observed  by  Judge  Martin,  in  the  case  of  Stafford  v.  Villain^ 
10th  La.  Rep.,  329,  that  tutors  may,  when  necessary  to  the  obtaining  of  certain 
orders  of  court,  render  provisional  accounts  of  their  administration. 

Bot  there  is  one  thing  to  be  observed  of  all  the  different  kinds  of  accounts  of 
tatorship  thus  sanctioned  by  law  :  that  although  they  may  be  prima  facie  evi- 
dence, they  are  not  conclusive  upon  the  minor,  unless  rendered  to  him  after  his 
majority  or  emancipation.    McGehee  v.  Dupuifj  7th  Rob.,  229. 

But  as  the  account  at  bar  is  embodied  in  none  of  the  legal  categories  above- 
mentioned  ;  as  it  is  defective  in  precision,  and  professedly  includes  many  matters 
entirely  foreign  to  the  tutorship ;  any  decree  that  we  might  render  thereupon, 
woald  evidently  not  be  binding  hereafter  upon  the  minors  Tucker^  and  would 
therefore  be  only  calculated  to  Introdace  confusion  and  embarrassment  into  the 
ultimate  settlement  of  the  affairs  of  this  succession. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  and  that  the  petition  and  account  filed  by  the  appellee,  herein,  on  the 
14th  April,  1856,  be  dismissed,  at  her  costs  in  both  courts ;  without  prejudice  to 
appellee's  right  to  sue  her  children  by  her  first  marriage,  for  a  settlement  and  par- 
tition of  the  community  of  acquets  resulting  from  that  marriage, — as  also  to  set 
up  and  urge  all  the  claims  against  her  children,  which  are  embraced  in  said  ac- 
count, in  any  rc^ar  and  legal  account  of  tutorship  hereafter. 


WiLUAM  Long  v.  Joseph  T.  Robinson  et  al. 

Damages  cannot  be  allowed  for  a  frlvoloos  appeal,  when  there  is  no  moneyed  Judgment  upon  which 
(hey  might  bo  a^cssed. 

APPEAL  from  the  District  Court  of  the  Parish  of  DeSoto,  Creswell,  J, 
W.  Long  J  in  per  pro,,  for  plaintiff  and  appellant    /.  B.  Elam^  for  defendant. 
BucHAXAN,  J.    This  is  a  suit  instituted  in  July,  1857,  to  annul  a  compromise 
dated  the  25th  May,  1849,  which  has  already  been  twice  before  this  court,  viz, 
in  1850,  5  An.  627  ;  and  in  1856,  not  reported. 

The  compromise  was  by  notarial  act,  and  the  parties  to  it  were  William  Long 
and  Joseph  T.  RcbinsoUt  residents  of  the  parish  of  DeSoto,  who  declared,  that 
59 
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i/jm  ,t  ^Y^Qj^QiQ  ^  gQ^t  in  which  said  Long  is  plaintiff  and  add  Robinson  and  others  arc 
Sominov  defendants,  is  now  pending  in  the  District  Court  of  DeSoto  parish,  and  numbered 
on  the  docket  of  the  said  court  199,  they  do,  by  this  act  and  in  presence  of  their 
respective  attorneys,  make  and  agree  to  the  following  compromise  of  said  suit : 
In  consideration  of  said  compromise,  the  said  Robinson  agrees  to  pay  to  the  said 
Long  three  thousand  dollars,  payable  as  follows,  to  wit,  one  thousand  dollars  by 
a  draft  at  sight,  on  the  house  of  John  Took^  merchant  in  New  Orleans ;  one 
thousand  dollars  on  the  same  house,  payable  on  the  first  day  of  January  next ; 
and  one  thousand  dollars  on  the  same  house,  payable  the  first  day  of  March  next. 
On  the  payment  of  the  said  drafts,  the  said  Long  agrees  that  a  final  judgmoit 
shall  be  entered  up  in  favor  of  the  said  defendants  in  said  suit,  &c.  It  is  distinct- 
ly understood  and  agreed  to  by  said  parties,  that  in  the  event  the  drafts  should 
not  be  paid  as  specified,  then,  and  in  that  case,  this  compromise  is  to  be  null  and 
of  no  effect,  and  that  neither  of  the  parties  shall  be  in  the  least  compromitted  by 
this  act  or  by  any  concessions  therein  contained." 

The  ground  upon  which  the  plaintiff  bases  this  suit  to  annul  this  compromise 
is,  that  on  the  1st  of  September,  1856,  the  three  drafts  in  question  were  presented 
by  a  notary  to  the  drawee  and  payment  refused.  By  means  whereof,  plaintiff  al- 
leges that  the  resolutory  condition  of  the  contract  of  compromise  has  taken 
place. 

The  defendant  answers  by  a  general  denial ;  plea  of  res  judicata  and  plea  of 
real  tender  and  deposit.  The  plea  of  res  judicata  is  founded  upon  two  judgments 
of  the  District  and  Supreme  Courts,  above  alluded  to,  rendered  upon  as  many 
actions  of  nullity  for  error,  fraud  and  lesion,  alleged  by  plaintiff  against  defendant 
in  rdation  to  this  compromise ;  in  both  which  actions  there  was  judgment  of 
both  courts  against  plaintiff.  The  judgment  of  the  District  Court  in  the  last  of 
those  two  actions,  rendered  the  17th  of  March,  1855  (and  affirmed  in  general 
terms  by  this  court,  August  11th,  1856),  reserved  to  plaintiff  the  right  to  demand 
of  defendant,  Robinson^  the  amount  of  the  three  drafts  described  in  the  act  of 
compromise. 

The  next  month  after  that  judgment  was  affirmed,  which  was  six  years  and  a 
half  after  the  last  of  the  three  drafts  had  matured,  they  were  for  the  first  time 
presented  for  payment  at  the  counting-house  of  the  drawee  in  New  Orleans,  who, 
as  the  evidence  shows,  had  then  been  dead  for  three  years.  Of  course,  they  were 
not  honored.  But  the  drawer  of  the  drafts,  the  defendant,  Robinson,  made  a  ten- 
der to  the  plaintiff,  on  the  20th  October,  1856,  of  the  amount  of  the  drafts,  witii 
l^al  interest  from  the  date  of  the  judgment  of  the  District  Court,  in  gold  and 
silver,  in  the  presence  of  two  witnesses,  which  Long  having  refused,  the  amount 
was  deposited  to  his  credit,  by  Robinson,  in  the  Bank  of  Orleans,  on  the  19th  of 
November,  1856.    Eight  months  afterwards  this  suit  is  brought. 

It  appears  to  us  that  the  defendant  must  prevail,  upon  two  of  his  three  grounds 
of  defence. 

The  allegation  of  the  petition  that  defendant  had  violated  the  condition  of  the 
compromise  is  not  sustained  by  the  evidence.  It  was  the  business  of  the  plain- 
tiff, holder  of  the  drafts,  to  present  them  to  the  drawee  for  acceptance  and  pay- 
ment, which  he  never  did.    On  the  general  issue,  the  action  must  therefore  fail 

But  the  most  complete  answer  to  this  suit,  is  the  real  tender.  The  defendant 
has  done  more  than  he  was  bound  to  do,  under  the  judgment  of  the  17th  March, 
1855.  Instead  of  waiting,  as  he  might  have  done,  until  plaintiff  demanded  of 
hun  the  amount  of  the  drafts,  he  went  to  plaintiff  and  proffered  payment. 
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We  do  not  allow  the  defendant  and  appellee  damages  as  prayed  for  by  him,  b&-  i^wo 

cause  there  is  no  moneyed  judgment  against  plaintiff  upon  which  to  assess  damages       Bomxaoir. 
nndcr  Article  907  of  the  Code  of  Practice. 

Judgment  affirmed,  with  costs. 


A.  Beer  &  Co.  v.  Word,  Asher  &  Co. 

Hwf^raoral  rnlo,  that  a  party  to  the  record  is  not  a  competent  witness,  must  bo  observod,  unless  a 
neceiBity  la  shown  in  a  particalar  case  for  a  departure  from  it. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides, 
/.  Osborn  and  M,  Ryan^  for  plaintiff.     0.  N.  Ogdeii,  for  defendants  and 
appellants. 

Cole,  J.  This  is  an  action  on  two  promissory  notes,  signed  by  Word  ^ 
Asher. 

Plaintifis  allege,  that  Huddleston  was  a  partner  with  Word  ^  Asher  in  a  com- 
mercial partnership,  and  the  notes  are  due  by  them  in  solido. 

The  testimony  establishes  the  partnership  and  the  liability  of  Huddleston^  who 
alone  has  appealed. 

There  is  a  bill  of  exceptions,  taken  by  appellant  to  the  opinion  of  the  court, 
refusing  to  admit  his  co-defendant,  Wordy  as  a  witness,  in  order  to  prove  that  he, 
Huddlestony  "  was  not  a  member  of  the  firm  of  Word  <fc  Asiierf  when  the  note  sued 
on  was  given,  had  nothing  to  do  with  the  debt  sued  for  and  was  not  in  any  way 
liable  therefor." 

It  is  contended  that  Word  was  called  on  to  testify  against  his  interest ;  that  if 
the  judgment  were  rendered  against  Huddleston,  as  well  as  against  Word  ^  Aslier, 
he  would  be  bound  for  one-third  of  the  amount  If  on  the  other  hand,  Huddkston 
should  be  released  by  his  testimony,  witness  and  Asher  would  bo  liable  alone  for 
the  whole  debt. 

Conceding  that  the  witness,  Word^  would  have  testified  ta  the  truth  of  the  aver- 
ments, for  which  he  was  called  by  appellant,  still  this  testimony  could  not  char^ 
the  conclusion  to  which  we  have  arrived  from  an  ezaxnination  of  the  record, 

Xo  absolute  necessity  exists,  therefore,  in  this  caj3e,  for  a  departure  from  the 
general  rule,  that  a  party  to  the  record  is  not  a  competent  witness.  Rochelle  and 
Skiff  V.  Mttsson,  3  M.  8C  ;  Mcllvaine  v.  FrankHu^  1  A.,  pu  G22  i  G.  C.  2260, 

Judgment  affirmed,  with  costs  of  appeal. 
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G.  L.  DeRussy   v.   S.  Davis  and  the  Police  Jury  of  the  Parish  of 

Natchitoches. 

Where  the  Prcfiidcnt  or  tho  Police  Jury  Bold  at  public  auction  the  Icoso  of  a  Terry  for  one  year,  with  a 
privllcpjc  for  flvo  years,  wbich  privilege  tho  purcliasor  announced  at  tho  sale  he  availed  hinwetf  of, 
it  was  held,  that  the  contract  waa  not  binding  on  tho  parish,  bocaose  the  President  had  transcended 
tiie  power  given  to  him  by  tho  Police  Jury. 

APPEAL  from  the  District  Court  of  the  Parish  of  Natchitoches,  Chaplin,  J. 
A,  H,  Pierson,  for  plaintiff  and  appellkit     Safford  &  Chaplin,  for  de- 
fendants. 

Spoppord,  J.  The  plaintiff  sued  out  an  injunction  against  the  defendants  io 
prevent  them  from  infringing  a  ferry  privilege.  He  contends  that  he  had  lawfully 
leased  from  the  parish  of  Natchitoches  the  exclusive  right  to  keep  a  public  ferry 
across  the  Red  River,  at  Grand  Ecore,  for  the  terra  of  five  years,  from  the  1st  of 
January,  1856,  and  complains  that  the  defendants,  in  January,  1858,  conmumcod 
running  another  ferry  at  that  place,  in  violation  of  his  vested  right. 

The  district  judge  dissolved  tho  injunction  for  defects  in  the  plaintiff's  title, 
and  he  has  appealed. 

By  the  A«t  of  March  15th,  1855,  (Sess.  Acts,  p.  368,)  the  Police  Juries  of  the 
acveral  parishes  were  empowered  to  lease  the  ferries  within  their  respective  pa- 
rishes for  any  number  of  years,  not  to  exceed  five.  They  were  previously  empow- 
ered to  establish  ferries,  and  annually  let  them  to  farm,  to  the  highest  bidder. 
Acts  1813,  p.  156. 

By  a  resolution  of  June  9th,  1847,  the  Police  Jury  of  the  parish  of  Nat^rhi- 
toches  determined,  that  on  the  adjudication  of  public  ferries,  the  purchasers  there- 
of should  have  the  privilege  of  extending  their  lease  for  the  time  of  five  years,  oa 
their  complying  annually  with  the  terms  and  conditions  of  the  sale. 

But  on  the  3d  September,  1851,  this  resolution  was  expressly  repealed  by  the 
Police  Jury,  and  the  president  thereof  was  required  to  sell  the  public  ferries^  de- 
liverable on  the  1st  January  next  succeeding  the  adjudication,  and  to  be  kept  for 
one  year  from  that  time  of  delivery. 

This  rule  seems  to  have  been  in  force  at  the  date  of  the  lease  to  tbe  plaintiff, 
DeRussy.  It  is  true  the  President  of  the  Police  Jury  actually  sold  the  lease  for 
one  year,  with  a  privilege  for  five,  and  that,  in  bidding,  the  plaintiff  announced 
that  he  availed  himself  of  the  privilege.  But  the  President  of  the  Police  Jury 
had  no  right  to  transcend  the  power  gwen  him  by  the  ordinance,  which  was  oot 
itself  in  violation  of  law.  The  Police  Jury,  it  thus  appears,  did  not  authorize  a 
sale  for  five  years,  but,  on  the  contrary,  prohibited  it  Nor  is  the  evidence  suffi- 
cient to  show  a  subsequent  ratification  of  the  unauthorized  act  of  the  President. 
The  district  judge  properly  declined  to  assess  damages  in  favor  of  defendants. 

The  judgment  is,  therefore,  aflBrmod. 
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ScsAN  Snoddy  v.  C.  D.  Brashear  and  Wife. 

An  action  of  lesion,  as  between  the  parties  U^  the  contract  of  sale,  is  not  peremptorily  destroyed  by  an 
anterior  sale,  which  has  never  come  in  conflict  with  the  title  acquired  by  the  vendee. 

The  lof^al  elToct  of  a  Judgment  of  sepanitioii  of  property,  obtained  by  tho  wife,  is  to  dissolve  the  com- 
muQHy,  ^pM9  faetoj  from  tho  time  of  filing  tho  petition  for  separation. 

The  wife  thus  seijorated  in  property  from  her  husband,  when  she  docs  hot  renounce,  is  not  presumed  to 
accept  the  community  of  acquets  and  gains,  existing  up  to  the  date  of  bringing  her  suit ;  she  has  a 
contingent  and  OTcntual  right  only,  to  bo  exercised  at  tho  expiration  of  tho  time  fixed  fbr  the  com- 
munity, if  she  chooBos  to  accept. 

APPEAL  from  the  District  Court  of  the  Parish  of  Avoyelles,  Ogden^  J. 
T.  C.  Manning  and  A,  B.  Irion,  for  plaintiff.    //.  ^  S.  L.  Taylor,  W,  B, 
Lewis  and  Barlow  ^  Waddill,  for  defendants  and  appellants. 

Spofford,  J.  This  cause  is  before  the  court  for  a  second  time.  The  case  will 
be  found  reported  in  3d  An.  569. 

Our  predecessors  there  decided  that,  under  the  Louisiana  Code^  the  action  of 
rescission  for  lesion  beyond  moiety  must  be  brought  against  the  original  vendee 
and  his  hoirs,  and  docs  not  lie  against  third  persons  purchasing  in  good  faith  irom 
the  vendee.  This  opinion  was  not  only  expressed  by  Mr.  Justice  Rost,  as  the 
organ  of  the  court  upon  the  first  hearing,  but  was  unanimously  adhered  to  by  his 
colleagues  upon  the  re-hearing,  at  a  subsequent  term.  The  cause  was  remanded 
for  a  new  trial  only  to  obtain  further  evidence  as  to  the  question,  whether  Mrs. 
Brashear  should  be  considered  as  a  third  person  who  had  purchased  in  good 
faith. 

The  defendants  have  taken  this  appeal  from  a  judgment  against  them  upon  the 
second  trial  in  the  District  Court.  The  sale  was  rescinded  for  lesion,  outre  moitiiy 
y&  against  both  Charles  D.  Brasfiear  and  his  wife,  and  the  defendants  ordered  to 
restore  the  land  to  plaintiff  in  default  of  the  payment  of  $4700,  as  the  supplement 
of  ihe  just  price,  which  the  District  Judge  fixed  at  95000. 

A  new  point  is  made  by  the  defendants,  to  wit :  that  the  orignal  plaintiff  before 
she  s>ld  to  Brashear,  and  before  she  became  the  confirmee  of  the  Evan  Baker 
claim  had  sold  her  rights  in  said  claim  to  one  SpaiUdi7ig.  Without  deciding 
irhctlier  such  a  conveyance,  as  is  exhibited,  of  an  uncertain  and  inchoate  right  to 
public  land,  would  estop  the  party  selling  from  bringing  a  petitory  action  after 
being  confirmed  in  a  personal  title,  as  againnt  a  third  possessor,  we  think  that  the 
action  of  rescission  for  lesion,  as  between  the  parties  to  the  contract  in  which 
the  lesion  is  said  to  exist,  is  not  peremptorily  destroyed  by  such  an  anterior 
Bale  as  this,  which  has  never  come  in  conflict  with  the  title  acquired  by  defen- 
dant 

The  first  question  to  be  decided  is,  whether  Mrs.  Brashear  is  tq  be  considered 
as  a  third  possessor  in  good  faith.  That  she  is,  is  formally  and  explicitly  asserted, 
in  her  answer  filed  before  the  second  trial.  The  plaintiff  contends  that  she  is  not, 
because  C.  D.  Brashear  bought  the  land  pending  the  community  between  him  and 
his  wife.  But,  shortly  after  the  purchase,  3/rs.  Brashear  sued  him  for  the  restitu- 
tion of  her  proper  effects,  or  their  value,  and  a  separation  of  property.  This  she 
obtained,  recovering  a  judgment  against  him  also  for  the  sum  of  $5996  with  legal 
mortgage  on  aU  his  property,  dating  bock  to  1834  and  1840.    She  neither  asked 
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SsoDDT  nor  obtained  any  decree  against  him  as  to  the  community.  Indeed,  she  made  no 
allusions  to  it  in  her  petition.  The  legal  effect  of  the  judgment  of  separation  of 
property  was  ipso  facto  to  dissolve  the  conununity,  from  the  time  of  the  filing*  of 
her  petition  for  separation.  0.  0.  2406  ;  Hotard  v.  Hotard,  12  An.  145  ;  Dugas 
V.  Husband  J  6  Rob.  527.  But  did  she  accept  the  community,  which  is  supposed 
to  have  existed  up  to  that  date  ?  That  is  a  very  important  question  as  to  her, 
for,  by  accepting  the  community,  she  becomes  responsible  for  one-half  its  debts. 
C.  C.  2404.  Her  moneyed  judgment  with  its  accompanying  mortgage  was  for  a 
sum  which  it  appears  all  the  property  in  the  possession  of  her  husband  was  insuf- 
ficient to  meet.  A  portion  of  it  is  still  unpaid.  It  is  not  pretended  that  she  has 
done  any  act  going  to  show  an  implied  acceptance  of  the  community.  She  has 
not  accepted  it  expressly.  Her  silence  in  her  petition  for  a  separation  is  not  un- 
meaning. 

Article  2389  of  the  Louisiana  Code  declares  that  "  the  wife  separated  from 
bed  and  boards  who  has  not,  within  the  delays  above  fixed,  to  begin  from  the 
separation  finally  pronounced,  accepted  the  community,  is  supposed  to  have  re- 
nounced the  same ;  unless,  being  still  within  the  term,  she  has  obtained  a  proroga- 
tion from  the  Judge,  after  the  husband  was  heard  or  after  he  was  duly  summoned." 
It  is  true,  this  Article  speaks  of  the  wife  separated  de  corps  only ;  but  when  we 
refer  to  Article  2404  we  find  not  that  the  wife  separate  in  property  is  presumed 
to  accept  unless  she  renounces,  as  is  a  surviving  wife  in  case  of  the  death  of  her 
husband.  C.  C.  2382  ;  Audrich  v.  Lamothe,  12th  An.  76  ;  Williamson  v.  AmU- 
ton,  ante  387.  But  that  she  may,  notwithstanding  the  separation  judicially  pro- 
nounced, accept  the  partnership  or  community  of  gains  which  may  have  existed 
up  to  that  time.  There  is  an  evident  implication  that  she  is  not  presumed  to 
accept  from  mere  silence,  but  rather  the  contrary.  "  She  may,  nevertkdess, 
accept." 

Xow,  in  all  these  years,  the  defendant,  Mrs.  Brashear,  having  shown  no  symp- 
tom of  a  disposition  to  accept  the  community  which,  theoretically,  existed  between 
her  and  her  husband  from  marriage,  until  her  petition  for  a  separation  of  property, 
she  cannot  be  considered  as  now  having,  or  ever  having  had,  any  interest  therein. 
During  the  time  they  are  supposed  to  have  lived  under  the  community  regime  die 
had  no  right  of  control  over  the  property  acquired  ;  her  husband  was  head  and 
master  ;  he  acquired  and  alienated  alone  ;  in  no  one  piece  of  property  acquired 
did  she  have  any  special  or  proprietory  interest ;  the  utmost  that  she  had  was  a 
contingent  and  eventual  right  in  one-half  of  such  of  the  acquets  and  gains  as  might 
happen  to  be  found  in  their  common  possession  at  the  expiration  of  the  term  fixed 
for  the  community ;  it  was  contingent  upon  her  acceptance,  unless  she  should 
choose  to  ax^cept,  it  would  be,  as  to  her,  as  if  no  community  had  ever  heon  sup- 
posed to  exist.  She  w^ould  be  a  stranger  to  the  acquisitions.  Everything  done 
with  relation  thereto  must  be  viewed  as  done  by  the  husband  alone.  Johnson  v. 
Pilster,  4  Rob.  71 ;  Brossac  v.  Ducros,  Ibid,  335. 

And  so  we  think  she  must  be  considered  as  a  stranger  to  the  purchase  by 
Brashear  from  the  plaintiff.  She  claims  this  land  not  through  or  under  any  com- 
munity right,  but  as  a  third  person  buying  at  public  sale  a  piece  of  her  husband  s 
property  in  which  she  had  no  proprietory  interest.  The  fact,  that  her  Ic^l  mort- 
gage may  have  rested  on  it  does  not  divest  her  of  her  quality  of  '*  third  person." 

She  appears  to  have  proceeded  in  the  execution  of  her  judgment  of  separation 
with  sufficient  promptitude  to  keep  it  alive. 

We  conclude,  therefore,  that  being  a  third  person  in  good  fiuth,  in  the  sense  of 
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the  law,  Mrs,  Brashear,  under  the  decision  already  made,  is  not  liable  to  the  action 
of  lesion  at  the  porsoit  of  the  plaintiff. 

The  liability  of  C.  D.  Brasfiear  is,  to  make  up  the  supplement  of  the  price ; 
and,  as  was  said  by  our  predecessors  in  remanding^  the  cause  *^  he  must  be  held 
fersonally  responsible,  if  there  was  lesion,  even  if  his  wife^s  purchase  should  be 
maintained."    3  An.  573. 

Bat  we  cannot  concur  with  the  District  Judge  in  his  estimate  of  the  just  value 
of  the  thing  at  the  date  of  the  sale  from  Mrs.  Snoddy  to  Brashear,  At  the  former 
trial,  in  1845,  this  value  was  fixed  at  $1500.  In  1857  the  just  price  of  the  same 
land,  at  the  same  date,  and  under  the  same  circumstances,  is  fixed  at  $5000.  This 
is  a  striking  illustration  of  the  danger  of  introducing  lax  rules  with  regard  to  the 
action  of  lesion  for  a  deficiency  in  the  price.  Land  in  a  wilderness,  though  richer 
than  the  valley  of  the  Nile,  is  worthless  ;  while  sand  may  be  turned  into  gold  in 
the  neighborhood  of  cities.  In  a  section  of  couutry  like  this,  undergoing  a  rapid 
development,  the  fluctuations  in  value  of  real  estate  afford  a  marked  contrast  to 
the  certainty  and  stability  of  prices  in  a  country  like  France.  In  appraising  the 
probable  value  of  lands  at  a  past  period,  it  is  almost  impossible  to  guard  the  mind 
from  the  influence  of  those  accidental  circumstances  which  have  given  it  its  present 
value.  One  readily  supposes  that  he  would  have  had  the  sagacity  to  forsee  those 
circumstances. 

But,  to  arrive  at  a  proper  appreciation  of  the  value  of  property  at  a  given 
period  in  the  past,  a  witness  should  place  himself  at  the  point  of  time  indicated, 
and  take  into  account  all  the  chances  against,  as  well  as  for,  a  future  enhancement 
in  value. 

It  is,  probable,  from  the  evidence,  that  there  was  scarcely  any  market  value  for 
hinds  in  the  vicinity  of  the  tract  in  question,  at  the  date  of  the  sale.  Every  thing 
was  uncertain  and  speculative.  One  witness  thinks  this  land  was  hardly  worth 
the  taxes  then  assessed.  Another  thinks  it  was  worth  from  $12,000  to  $15,000. 
Between  such  wild  extremes  as  these,  sworn  to  by  witnesses  fourteen  years  after 
the  sale,  it  is  difficult  to  make  a  sober  valuation.  Considering  all  the  statements 
of  witnesses,  the  clouds  which  overhung  the  title,  and  the  impossibility  of  pre- 
dictiDg  results  that  are  now  historical,  we  think  the  estimate  made  by  the  District 
Judge  on  the  former  trial  should  not  be  enlarged. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court  be 
avoided  asd  reversed  ;  and  it  is  now  ordered,  adjudged  and  decreed,  that  there  be 
judgment  in  favor  of  the  defendant,  Mrs,  Eliza  C.  Brashear,  with  costs  ;  and,  it 
is  farther  ordered  and  decreed,  that  the  plaintiff  have  judgment  against  the  defend- 
ant, Charles  D,  Brashear,  for  the  sum  of  twelve  hundred  dollars,  with  five  per 
cent  interest  thereon  from  the  29th  October,  1845,  until  paid,  and  the  costs  of 
suit  in  the  District  Court ;  the  costs  of  this  appeal  to  be  borne  by  the  plaintiff 
and  appellees. 
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Henry  Kellar  et  als.  v.  James  O'Neal,  Tutor. 

An  approv&l  of  tho  flnal  account  of  tho  tutor,  aiid  an  agreement,  that  as  approved  it  BhonM  be  boB)(>- 

logaiod,  made  by  tlio  ward,  aTlor  attaining  the  ago  of  majority,  or  being  emancipated,  is  cquiTaleot  to 

a  waiver  of  citation,  and  a  consent  Judgment. 
A  Judgment  homologating  an  account  under  such  circumstances,  cannot  bo  treated  by  tho  vard  as  a 

more  nullity,  by  filing  an  opposition  to  the  account  homologated  by  his  consent. 
A  dirtxit  action  under  proper  averments  of  fraud,  or  mistake,  must  bo  brought  to  annul  such  a  Jwlg- 

mont. 
Wliore  the  ward  has  given  his  tutor  a  receipt  for  the  balance  shown  to  bo  dno  him,  by  the  final  accmmt, 

which  he  Iiad  previously  approved,  it  would  seem,  under  the  authority  of  Haydd  v.  Rf/tutd,  1  An. 

88,  that  ho  would  be  bound  to  briug  a  direct  action  against  his  former  tutor,  to  annul  his  receipts, 

before  he  is  allowed  to  file  an  ordinary  opposition  to  such  final  account. 

APPEAL  from  the  District  Court  of  the  Parish  of  Avoyelles,  Cushman,  J. 
F.  P.  Hitchhorn  and  W,  B.  LewiSy  for  plaintiflfe  and  appellants.    /.  P.  Wad- 
dill,  for  defendant. 

Spofpord,  J.  We  find  the  following  iSacts  stated  correctly  in  the  opinion  of 
the  District  Judge. 

"  The  defendant,  O^Neal,  formerly  tutor  of  the  plaintiffs^  filed  his  final  account 
to  Henry  and  David  C,  Kellar ,  the  two  eldest  brothers,  on  the  29th  April,  1831, 
Previously  to  the  filing  of  said  account,  the  said  Henry  and  David  executed  the 
following  written  acknowledgment  and  consent :  *  We,  Henry  and  David  C.  Kel- 
lar, have  had  the  above  account,  rendered  to  us  by  our  tutor,  James  M.  O'AW, 
for  ten  days  in  our  hands,  and  having  thoroughly  examined  it  in  all  its  items  and 
particulars,  find  it  correct  and  approve  the  same.  We  further  agree  that  the  said 
James  O'Neal  slwll  have  the  same  approved  and  homologated  as  the  law  diredsJ' 

On  the  9th  of  June,  1851,  a  final  judgment  of  homologation  was  rendered  upon 
said  account,  so  far  as  Henry  and  David  C.  Kellar  are  interested. 

On  the  16th  July,  James  Kellar,  the  younger  brother,  then  an  emancipated 
minor,  made  the  following  written  acknowledgment  and  consent : '  I  have  examined 
the  above  account,  rendered  by  my  tutor,  James  M.  O'Neal,  to  Henry  Kellar  and 
David  C.  Kellar,  likewise  under  his  tutorship,  and  find  it  correct,  and  accept  it  as 
though  rendered  specially  to  me,  and  agree  that  it  be  homologated  as  the  account 
Tendered  to  me.* 

On  the  21st  August,  1851,  all  the  plain tiffe  signed  a  receipt  in  favor  of  defend- 
ant, for  the  balance  due  them  on  settlement  as  tutor 

On  the  18th  of  February,  1852,  another  judgment  was  rendered,  homologatiog 
the  final  account  of  O'Neal,  tutor,  as  to  all  these  plaintifE^'' 

Thus  much  of  the  facts  as  detailed  by  the  District  Judge. 

The  plaintiffs  brought  this  action  by  way  of  opposition  to  the  aforesaid 
final  account  of  their  tutor,  Ignoring  altogether  these  two  judgments  of  homolo- 
gation. 

The  preliminary  question  is,  whether  they  could  thus  treat  those  judgments  as 
absolute  nullities,  or  were  bound  to  attack  them  directly,  before  contesting  the 
correctness  of  the  account  homologated  thereby,  or  calling  for  a  new  one  from 
their  former  tutor. 

The  pliuntiffs  and  appellants  contend,  that  these  judgments  are  absolutely  void, 
because  they  were  not  personally  cited.    But  their  approval  and  agreement  that 
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the  accoant  should  be  homologated  as  it  stood,  was  equivalent  to  a  waiver  of  cita- 
tion and  to  a  consent  judgment.  It  was  therefore  incumbent  upon  them  to  attack  O'Nxal 
the  judgments  in  a  direct  action,  under  proper  averments  of  mistake  or  fraud  in 
procuring  their  consent,  and  they  could  not  treat  them  as  mere  nullities  by  filing  a 
simple  opposition  to  the  account  which  had  been  thus  homologated  by  their 
consent. 

It  would  also  seem,  under  the  authority  of  Haydel  v.  Roussel,  1  An.  38,  that  the 
plaintiff  should  have  brought  a  direct  action  against  their  former  tutor,  to  annul 
their  receipt  of  August  2l8t,  1851,  for  the  balance  due  by  him  to  them  "  on  settle- 
ment as  tutor,"  before  being  admitted  to  file  an  ordinary  opposition  to  the  account 
which  they  had  long  previously  approved  as  showing  that  balance  due  to  them. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  dismissing  the  opposition 
be  affirmed,  with  costs. 


H.  A.  Gordon  v.  F.  Baillio. 

In  an  attachmont  suit  the  affidavit  is  not  per  se  proof  of  permanent  departure. 

It  is  not  a  sufficient  reason  to  Justify  a  writ  of  attachment,  that  the  debtor,  who  happens  to  he  absent, 
has  no  other  property  but  that  which  is  aUached. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Cuttom^  J. 
Hyman  &  Cazabat,  for  plaintiff  and  appellant     W.  B.  LewiSf  for  de- 
fendant. 

Cole,  J.    The  attachment  issued  in  this  cause  cannot  be  sustained. 

The  material  grounds,  in  favor  of  the  issuance  of  the  writ,  are  that  Baillio  left 
ihe  State,  had  no  house  m  the  parish  of  his  residence,  and  no  property  but  that 
attached. 

It  appears,  he  left  the  parish  of  Bapides  on  the  1st  of  January,  and  the  attach- 
ment was  made  on  the  12th  of  the  same  month. 

At  the  expiration  of  two  months  he  returned. 

It  is  not  established  that  he  intended  to  leave  permanently  the  State ;  besides, 
he  was  bom  and  has  always  lived  in  the  parish  of  Bapides. 

The  affidavit  is  not  per  fe  proof  of  permanent  departure.  It  is  a  sufficient 
basis  for  the  issuance  of  the  writ  of  attachment ;  but  the  writ  will  be  set  aside 
if  it  appears,  on  the  trial,  to  have  been  obtained  without  sufficient  cause. 

Attachment  is  a  harsh  remedy,  and  can  only  issue  in  the  particular  cases  pro- 
vided by  law. 

It  is  not  alone  a  sufficient  reason  to  justify  the  writ,  that  the  debtor,  who  hap- 
pens to  be  absent,  has  no  other  property  but  what  is  attached. 

Judgment  affirmed,  with  costs  of  app^. 
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Joyce  Holmes  r.  Barbin,  Sheriff,  et  al. 

Whon  a  wife  authorized  by  tbo  Jndge  prostecatos  a  suit  alone,  and  uoagsisted  by  her  husband,  an  ap- 
peal from  a  Judgment  rendered  in  her  favor,  will  not  bo  dismisiMxl  on  the  grounda  that  the  app(«l  bond 
was  not  executod  in  favor  of  her  husband  ua  well  as  herself. 

Although  a  wife  may  have  acquireil  property  in  fraud  of  her  huslmnd's  creditors  yet  if  her  tftle  be  a 
reality,  and  not  a  mere  sham,  they  cannot  seize  it  directly  for  his  debts,  bnt  should  flrst  resort  to  the 
revocatory  action. 

When  the  husband  is  insolvent,  a  Judgment  of  separation  of  property  w^Ul  not  be  declared  naU,  for  want 
of  execution. 

APPEAL  from  the  District  Court  of  the  Parish  of  Avoyelles,  Cullom,  J. 
F,  P.  Hitchbom,  for  plaintiff.     Generes  if  Levns,  for  defendants  and  appel- 
lants. 

Spopford,  J.    The  plaintiff  has  died'since  the  appeal  was  taken  by  defendants. 

Her  legal  representatives,  appearing  in  this  court,  have  moved  to  dismiss  the 
appeal,  because  the  appeal  bond  was  not  executed  in  favor  of  the  plaintiff's  hus- 
band as  well  as  herself.  The  motion  is  overruled.  Her  husband  did  not  join  h^ 
as  assistant  plaintiff,  and  has  not  made  an  appearance  as  a  party  to  the  suit.  She 
was  authorized  by  the  Judge  to  prosecute  it  alone.    She  is  the  only  appellee. 

The  defendants,  under  execution  against  the  plaintiff's  husband,  James  E.  How- 
ard, seized  a  plantation  which  the  plaintiff  claims  as  owner  by  just  title  trandative 
of  property.  The  defendants  reply,  that  this  title  is  a  mere  simulation  and  that 
the  plantation  stOl  belongs  as  it  formerly  belonged  to  James  E,  Howard,  the  hus- 
band, who  is  their  judgment  debtor.  If  the  plaintiff's  title  is  serious  and  real,  the 
judgment  perpetuating  the  injunctioQ  is  correct  Although  she  may  have  acquired 
the  property  in  fraud  of  her  husband's  creditors,  yet  if  the  title  be  a  reality  and 
not  a  sham  they  could  not  seize  it  directly  for  his  debts,  but  should  have  fint  re- 
sorted to  the  revocatory  action. 

The  title  is  l?egular  upon  its  face.  On  the  7th  October,  1843,  the  proporty  was 
sold  as  Howard's  by  the  sheriff  under  execution  at  the  suit  of  Lewis  A  JeweU  v. 
Howard  4"  Orr,  and  bought  by  Henry  M.  Howard,  on  the  20th  Febuary.  1848, 
Howard  sold  it  to  the  plaintiff,  Jcyce  Holmes,  by  authentic  act 

The  burden  was  on  the  defendants  to  establish  the  simulation  of  these  sales.  Bat 
the  evidence  ofiRsred  by  themselves  shows  that  they  were  real. 

Again  the  appellants  contend  that  a  community  of  gains  was  subsasting  between 
Joyce  Holmes  and  her  husband  James  E.  Howard  on  the  20th  Febuary,  1848,  and 
that  this  acquisition  from  H.  M.  Howard,  although  made  in  the  name  of  the  wife, 
fell  into  the  community,  and  is  therefore  subject  to  seizure  for  Howard's  debt  On 
the  19th  November,  1845,  she  had  a  judgment  against  her  husband  for  a  eepan- 
tion  of  property,  whereby  she  also  had  her  title  recognized  to  two  slaves  free  fifom 
the  control  or  interference  of  her  husband ;  she  also  recovered  judgment  agaioE^ 
him  for  $62  25,  although  she  had  not  specially  asked  it.  This  judgment  was  duly 
advertised. 

The  defendants  contend  that  it  is  absolutely  null  for  want  of  execution.  C.  C. 
2402.  But  it  would  appear  to  have  been  executed  so  fEir  as  it  was  pos»ble  for 
the  estate  of  her  husband  to  meet  it.  He  is  proved  to  have  been  utterly  insolvent. 
An  execution  even  for  the  $62  25  would  have  been  a  vain  thing. 
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It  does  not  appear  that  a  moneyed  judgment  was  demanded  against  him  in  her  Houm 
petition.  Nor  was  it  necessary  to  issae  an  execution  on  account  of  the  two  slaves.  Bakbix. 
The  title  was  not  in  their  joint  names,  as  in  the  case  of  Handy  v.  Sterlings  1  An. 
308,  but  the  w^ife  had  just  acquired  them  in  her  own  name,  through  an  act  of  par- 
tition between  herself  and  her  co-heirs  under  the  will  of  her  brother.  She  merely 
desired  to  have  her  right  to  a  seperate  administration  of  her  paraphernal  property 
rocognizod,  and  the  community  dissolved,  on  account  of  the  disorder  of  her  hus- 
band's aflkiiB.  This  she  obtained,  and  the  record  does  not  authorize  us  to  say 
that  any  writ  of  execution  could  have  effected  more  than  was  efifected  by  the  sim- 
ple judgment  duly  advertised. 

We  are,  therefore,  of  opinion  that  the  community  was  dissolved. 

Judgment  affirmed. 


Dennis  Mackie  v,  Thomas  Davis. 

In  a  rodhibitory  action,  where  there  is  no  presumption  raisotl  by  roamn  of  tho  time  when  the  disease 
iiKinifi!8UKl  itself,  tho  burden  of  proving  its  oxistcnco  at  tho  dato  of  tho  sale  rests  upon  tho  plaintiff  in 
the  action. 

APPEAL  from  the  District  Court  of  the  parish  of  AVinn,  Chaplin^  J. 
Mercer  Canfield,  for  plaintiff  and  appellant.     Tuckei-  &  Chaplin,  for  defen- 
dant. 

Spofford,  J.  A  simple  issue  of  fact  is  presented  by  this  record,  viz,  wlicther 
a  slave  sold  by  defendant  to  plaintiff,  was,  at  the  date  of  the  sale,  affected  with  an 
incurable  disease  of  which  he  aflerwartls  died. 

There  being  no  presumption  raised  in  this  case  by  reason  of  the  time  when  the 
disease  manifested  itself,  the  burden  of  proving  its  existence  at  the  date  of  the  sale 
was  upon  the  plaintiff. 

lie  has  failed  to  make  out  any  thing  more  than  a  speculative  and  possible  case. 
The  slave  is  said  to  have  died  of  an  aneurism.  The  plaintiff's  main  witness,  a 
physician,  says  he  is  "  of  opinion  that  the  condition  that  led  to  aneurism  existed 
before  the  sale,  but  does  not  say  that  the  aneurism  itself  existed  at  that  time,  or 
before  it"  He  also  says,  that  "  it  could  not  be  ascertained  from  the  appearance 
after  death"  (there  was  an  autopsy)  "  whether  the  death  was  caused  by  a  rupture 
produced  by  sudden  exertion,  or  from  the  natural  course  of  the  disease  of  aneu- 
rism." 

The  verdict  and  judgment  under  the  evidence  as  found  in  this  record,  are  abun- 
dantly sustained  by  the  jurisprudence  of  this  court. 

Judgment  affirmed. 
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W.  WiLUAMs,  Jr,  V,  Alice  M.  Uunter. 

The  seizure  and  sale,  under  hjl.fa.j  of  enccesKion  property,  without  an  order  of  court  or  other  k«gaU  an- 
thority,  is  illegal ;  and  the  rights  of  minors  cannot  be  divested  by  such  a  sale. 

When  the  surviving  widow  agreed  to  sell  a  plantation,  she  having  purchased  one  part  of  ft  at  a  BheriflT's 
sale  by  which  she  acquired  no  title,  and  thinking  herself  owner  of  the  remaining  portioo  as  partner 
in  the  community, — Held :  that  she  could  not  bo  made  liable  for  the  penalty,  as  she  was  induced  u> 
promise  to  sell  by  an  error  of  fact  and  law. 

APPEAL  from  the  District  Court  of  Natchitoches,  Chaplin,  J. 
HamiUon  d>  Chaplin,  for  plaintiff.    /.  G,  Campbell,  for  defendant  and  ap- 
pellant. 

Cole,  J.  A  written  agreement  was  executed  between  the  jmrties  to  this  suit, 
by  which  the  defendant  promised  to  sell  to  the  plaintiff  with  warranty  the  plantar 
tion,  on  which  she  resided,  for  a  certain  consideration,  which  is  estimated  at  six 
thousand  dollars.    The  delivery  was  to  be  made  on  the  1st  of  January,  1857. 

The  contracting  parties  also  obligated  themselves,  **  that  Mrs.  A,  M.  Hunter,  if 
she  refuses  to  make  the  said  Wm,  Williams,  Jr.,  good  and  warranted  titles  to  said 
described  land  at  the  time  agreed  upon,  shall  forfeit  to  and  pay  him  the  said  Wil- 
liams two  thousand  dollars,  and  the  said  Wm,  Williams,  if  he  shall  refuse  to  take 
and  make  payment  for  said  land  at  the  time  agreed  upon,  then  the  said  Wiiiiams 
shall  forfeit  to  and  pay  Mrs,  A,  M,  Hunter  two  thousand  dollars." 

The  contract  was  not  complied  with  on  the  part  of  Mrs,  Hunter,  and  plaintiff 
has  instituted  this  suit  to  recover  the  penalty  of  two  thousand  dollars. 

There  was  judgment  for  plaintiff,  and  defendant  has  appealed. 

The  defendant  admits  the  execution  of  the  agreement,  and  in  avoidance  thereof 
pleads  error.  She  admits  her  willingness  to  comply  but  avers  her  inability  to  do 
so,  alleging  that  since  the  agreement  was  made,  she  has  been  advised  and  bdievcg, 
she  cannot  comply  without  violating  the  law. 

It  appears,  that  the  property  belonged  to  the  community,  formerly  existing  be- 
tween defendant  and  her  deceased  husband  ;  and  consequently,  at  his  death,  the 
title  rested  jointly  in  defendant  and  her  minor  children,  the  issue  of  her  marriage 
with  him. 

It  is  also  shown ;  that  on  the  20th  of  March,  1855,  the  plantation,  or  a  part  of 
it,  though  then  the  property  of  the  succession,  under  an  ordinary  writ  ofyj./c,  is- 
sued in  the  suit  of  Llayd  Wells  v.  James  Hunter,  (the  deceased  husband,)  and  E. 
R.  Olcott,  was  seized  by  the  Sheriff  of  Bienville  and  sold,  at  public  sale,  to  the  de- 
fendant, and  the  Sheriff,  by  his  deed,  transferred  to  her  all  the  title  and  interest, 
that  Lloyd  Wdls  (the  plaintiff  in  execution,  and  of  course  without  interest  in  the 
thing  seized)  had  in  the  property,  and  not  the  interest  of  Hunter  and  Olcott,  the 
defendants  in  execution. 

Without  deciding,  whether  the  defendant  could  have  the  sale  to  her  canceDed ; 
it  is  evident,  her  minor  children  were  not  divested  by  the  sale  of  their  right  to 
their  portion  of  the  property. 

If  the  claim  of  Wells  were  a  special  mortgage,  he  ought  to  have  availed  hirnsdf 
of  an  order  of  seizure  and  sale,  or  obtained  an  order  to  have  property  soM  to  pay 
his  debt,  or  he  could  have  waited  and  been  paid  in  the  due  course  of  administra- 
tion. 
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If  his  claim  arose  from  a  judicial  mortgage,  and  he  wished  to  be  paid,  he  ought  Wiluamb 
to  have  applied  for  an  order  for  the  sale  of  sufficient  property  to  liquidate  his  HnirrtE. 
demaDd. 

The  issuance  of  Vi.fi.  fa,  and  the  seizure  and  sale  of  succession  property  without 
any  order  of  court,  or  other  legal  authority,  is  plainly  illegal ;  and  the  rights  of  the 
mmors  were  not  under  such  circumstances  divested. 

Defendant  has  then  no  authority  to  transfer  this  property ;  for  she  would  be 
actiog  unlawfully,  and  transferring  what  did  not  belong  to  her. 

If  this  sale  be  left  out  of  consideration,  it  is  equally  clear,  she  cannot  sell  the 
plantation ;  for  oue-half  of  it  belongs  to  her  children,  it  being  property  belonging 
to  the  community  formerly  existing  between  her  and  her  deceased  husband. 

The  question  now  arises,  whether  defendant  having  been  in  error,  and  not  being 
actuated  by  fraud  or  gain,  ought  to  be  held  liable  for  the  penalty,  when  it  is  im- 
possible for  her  to  comply  with  the  agreement.  It  is  impossible,  for  the  property 
of  minors  can  only  be*  sold  at  public  sale,  and  the  highest  bidder  takes  it.  Even 
then  if  she  were  to  apply  to  have  the  property  sold,  plaintiff  would  be  obliged  to 
incur  the  chance  of  buying  it 

It  is  also  admitted,  that  the  under-tutor  refuses  to  assent  to  the  ratification  of 
the  agreement. 

Her  good  faith  is  illustrated  by  the  testimony ;  for  the  evidence  shows,  that  she 
told  Mr,  Gray,  son-in-law  of  plaintiff,  for  whom  the  purchase  was  intended,  that 
"  she  was  willing  to  remunerate  him  for  any  inconvenience  she  had  caused  him, 
and  offered  as  much  land  as  his  hands  could  cultivate,  for  the  present  year  (1857), 
free  of  rent ;  and  also  offered  to  let  him  occupy  her  residence  and  pay  him  wages 
to  take  charge  of  her  hands." 

She  was  induced  to  promise  to  sell  by  an  error  of  &ct  and  of  law ;  there  was  an 
error  of  fiact,  for,  she  believed  the  plantation  belonged  to  her,  and  there  was  an  er- 
ror of  law,  for  she  was  mistaken  in  the  efi^t  of  the  Sheriff  s  sale  to  her.  C.  C. 
1814, 1816. 

We  are  of  opinion,  defendant  is  not  liable. 

A  penal  clause  is  a  secondary  obligation,  entered  into  for  the  purpose  of  en- 
forcing the  performance  of  a  primary  obligation.    C.  C.  2113. 

The  penalty  being  stipulated  merely  to  enforce  the  performance  of  the  principal 
obligation,  it  is  not  incurred,  although  the  principal  obligation  be  not  performed, 
if  there  be  a  lawful  excuse  for  its  non-performance,  such  as  inevitable  accident  or 
irresistable  force.     C.  C.  2116. 

In  the  preceding  Article,  "  inevitable  accident  or  irresistable  force  "  are  not  the 
only  excuses  for  the  non-performance  of  the  principal  obligation,  but  are  merely 
illustrations  of  what  may  be  deemed  a  lawful  excuse. 

The  impossibility  for  defendant  to  execute  the  agreement  is  an  excuse,  such  as 
"  inevitable  accident  or  irresistable  force,"  inasmuch  as  this  impossibility  did  not 
originate  from  her  fault  or  fraud. 

Besides,  consent  being  tlie  concurrente  of  intention  in  two  or  more  persons,  with 
regard  to  a  matter  understood  by  all,  reciprocally  communicated,  and  resulting  in 
each  party  from  a  free  and  deliberate  exercise  of  the  will,  it  follows,  that  there  is 
no  consent,  not  only  where  the  intent  has  not  been  mutuaDy  communicated  or  im- 
plied, but  also  where  it  has  been  produced  by  error.    C.  C.  1813. 

As  then  defendant  executed  the  agreement  under  an  error  of  fact  and  of  law,  the 
contract  is  thereby  invalidated,  and  she  is  not  subject  to  the  penalty. 

C.  C.  Art  1814, 1816, 1828, 1835  and  1840. 
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WniiAin  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  District 

Hvans.        Court  be  avoided  and  reversed ;  and  it  is  further  ordered  and  decreed,  that  there 

be  jadgment  in  favor  of  defendant  against  the  demand  of  plaintiff,  and  that  phun- 

tiff  pay  the  costs  of  both  courts. 


State  of  Louisiana  v,  Louis  SouLfe. 

Hie  Act  approved  Harch  lOlh,  1857,  cntitlod  <'  an  Act  to  amond  an  Act  rolative  to  Jurors"  dors  iiotr«. 
peal,  but  merely  ameD<l8,  and  rc-cnacts,  be  amended,  the  tliird  secUon  of  the  Act  of  1S56,  entitled 
'<  an  Act  relative  to  Juries  " 

APPEAL  from  the  District  Court  of  the  parish  of  Rapides,  Ctillam,  J. 
C.  N.  Hinesy  for  plaintiff.    Hyman  ^  Cazabat^  for  defendant  and  appellant 

Spofford,  J.  The  prisoner  sentenced  to  imprisonment  at  hard  labor  during 
life,  for  the  crime  of  murder,  has  appealed. 

We  have  no  means  of  passing  upon  the  motion  to  change  the  venire.  In  crimi- 
nal cases,  we  decide  questions  of  law  alone.    State  v.  Bunger,  11  An.  607. 

The  prisoner  complains  that  the  district  judge  erroneously  refused  to  quash  the 
venire  from  which  a  jury  was  selected  to  try  him.  This  is  made  to  appear  by  a 
bill  of  exceptions. 

It  is  admitted  that  the  venire  was  drawn  conformably  to  the  third  section  of  an 
Act  entitled  "an  Act  relative  to  juries"  approved  March  14th,  1855,  (p.  298.) 
But  it  is  contended  that  this  section  was  repealed  by  an  Act  approved  March 
19th,  1857,  (Sees.  Acts  p.  179.)  This  is  a  mistake ;  the  tliird  section  of  the  former 
Act  was  merely  amended  by  the  Act  of  1857,  as  appears  by  the  title  which  is 
*'  an  Act  to  amend  an  Act  entitled  *  an  Act  relaUve  to  jurors '  approved  March 
14th,  1855."  The  section  amended  is  re^nacted  and  published  at  length,  as  re^ 
quired  by  the  Constitution,  Art  116.  The  only  change  of  importance  is  as  to  the 
selection  of  the  foreman  of  the  grand  jury,  who  is  to  be  taken  from  the  whole 
venire,  instead  of  the  first  sixteen  names  drawn.  It  is  not  contended  that  this  pro- 
vision was  violated.  In  other  respects  the  formalities  required  by  both  the  old 
and  the  new  law  were  strictly  followed.  And  the  amendments  of  1857,  did  not 
require  the  list  already  selected  from  the  assessment  roll,  and  the  law  of  1855.  but 
not  yet  exhausted,  to  be  set  aside  and  a  new  list  to  be  made  out 

Judgment  affirmed,  with  costs. 
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N.  G.  &  G.  Wilkinson  v.  J.  W.  Martin  et  al.  |  ^^Jg 

Where  tta«>  return  to  a  writ  oteertianxri  shows  that  papers  and  cvidc'nce  material  to  the  decision  of  the  r^^  \  \ 
cftitM,  had  been  loBt,  wiUiout  neglect  on  the  port  of  the  Clerk,  or  the  parties  to  the  suit,  the  Judgment  119  227 
tA  the  lower  court  will  bo  reversed,  and  the  case  remanded  for  a  now  trial. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Ogden,  J. 
r.  C.  Manning y  for  plaintiffs  and  appellants.    M,  Ryan,  for  defendants. 

Cole,  J.  A  motion  has  been  made  to  remand  this  cause  for  a  new  trial,  on  the 
groond  that  the  answer  of  the  defendants,  and  the  note  of  evidence  taken  on  the 
trial  of  the  cause,  are  lost,  and  that  the  record  is  imperfect 

M.  R,  Ariail,  the  Clerk  of  the  District  Court  for  the  parish  of  Rapides,  in  an- 
swer to  the  certiorari  addressed  to  him  in  this  case,  says  "  that  he  has  made  dili- 
gent search  for  the  missing  papers,  and  cannot  find  them,  and  that  their  loss 
has  not  been  occasioned  by  any  neglect  %n  his  part,  or  that  of  the  parties  to  the 
cause." 

The  missing  papers  and  evidence  appear  to  be  material  to  the  decision  of 
the  suit 

It  is,  therefore,  ordered,  adjudged  and  decreed,  thait  the  judgment  of  the  lower 
court  be  avoided  and  reversed ;  that  this  cause  be  remanded  for  a  new  trial,  and 
that  the  costs  of  appeal  abide  the  event  of  the  final  decree. 


Speake  &  McCheaky  v,  George  W.  Bakrett. 

A  suit  bronght  against  one  of  the  members  of  a  commercial  firm,  Interrnpts  prescription  with  regard  to 

all  the  partners. 
Where  a  note  was  signed  by  one  of  the  roombers  of  a  commercial  firm  with  the  addition  of  the  words 

"  in  liquidation  ^' — Hdd :  that  such  a  note  was  a  notice  to  the  payee  ttiat  the  firm  was  difwolved ,  and 

that  without  a  special  authorization  to  the  partner  signing  the  note  from  his  co-partner,  the  note  was 

not  binding  on  him. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Cushman,  J. 
W.  B.  LetoiSf  for  plaintifis  and  appellants,    i/.  Ryan,  for  defendant. 

Cole,  J.  Defendant  is  sued  upon  a  note  signed  by  "Barrett  <t  Culbertson, 
in  liquidation.''  lliere  was  judgment  for  defendant,  and  plaintifis  have  appealed. 

Plaintiff  in  1852,  obtained  judgment,  in  another  suit  against  Culbertson ;  and 
seeks  now  to  hold  Barrett  liable. 

The  plea  of  prescription  of  five  years  has  been  made ;  it  cannot  be  sustained, 
because  prescription  was  arrested  by  the  suit  against  Culbertson ;  Barrett  ^  Cul- 
bertson being  commercial  partners  are  bound  in  soUdo,  and  a  suit  brought  against 
one  of  the  debtors  in  solido,  interrupts  prescription  with  regard  to  all.  C.  C. 
2092. 

It  is  established  that  the  signature  of  the  note  is  in  the  handwriting  of  Cuibert- 
son. 
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Sprakk  Tlie  addition  to  the  signature,  of  the  words  "  in  liquidation",  was  a  notice  to 

BiJuucTT.        pla'mtifis  of  the  dissolution  of  the  partnership  of  Barrett  &  Culbertson. 

After  the  termination  of  the  co-partnership,  Culbertson  had  no  authorltj  to  eixe- 
cute  the  note  in  the  name  of  the  partnership,  without  special  authorisation  from 
his  partner,  and  no  such  power  is  contained  in  the  record.     0.  C.  2966. 

It  is  contended ;  that  the  words,  "  in  liquidation,"  cannot  be  construed  to  mean, 
that  a  partnership  is  dissolved :  and  as  there  is  no  proof,  in  the  record,  of  any 
notice  having  been  given  to  plaintifi&,  except  these  words  affixed  to  the  note,  that 
defendant  is  liable,  because  the  firm  of  Barrett  Sf  Culbertson  were  accustomed  to 
transact  business  with  plaintiffs,  and  they  were  entitled  to  special  notification  of 
the  dissolution. 

We  are  of  opinion,  that  the  presumption  from  the  use  of  the  words  "  in  liquida- 
tion "  would  be  that  the  partnership  had  been  dissolved. 

If  at  the  execution  of  the  note,  it  were  still  m  existence,  it  was  the  duty  of  plain- 
tiff to  have  established  it. 

Plaintiflfe  have  not  even  proved  tliat  the  note  was  given  for  a  debt  of  the  part- 
nership. , 

Judgment  affirmed,  with  costs  of  appeal. 
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Hon.  J.  L.  Cole,  >  Associate  Justices, 

Hon. 


The  State  op  Louisiana,  ex  rel.  John  Turpin,  v.  Judge  of  Second 
District  Court  of   New   Orleans. 

The  Sapreme  Court  cannot,  in  a  proceeding  by  mandamus,  revise  the  action  of  the  District  Jiidf^e. 

When  unrcaaunablo  dekiyH  occur  in  tlie  Disitrict  Court,  wliicli  might  work  irrc|Kirablo  injury  and  li^us- 
Uv,  the  writ  of  mandamiu  is  the  proiwr  ronic^dy  pointed  out  by  liiw,  to  prevent  a  failure  of  justice, 
and  compel  the  inferior  court  to  pronounce  judgment  upon  tho  demand. 

If  it  appear  in  the  proceeding  by  mandamug.  that  the  District  Judge  does  not  reftise  to  render  a  judg- 
ment upon  the  petition,  it  is  not  in  tho  imwer  of  tho  Supreme  Court  to  comiwi  him  to  render  tho 
particular  Judgment  prayed  for  by  tho  relator. 

ON  an  application  for  a  mandamus  to  the  Judge  of  the  Second  District  Court 
of  New  Orleans.  Duncan  ^  McConnellj  for  relator. 
Merrick,  C.  J.  The  relator  alleges  that  he  was  a  brother  of  Edward  Turpin^ 
deceased ;  that  his  said  brother  died,  leaving  a  last  will  and  testament,  which  has 
been  admitted  to  probate,  wherein  the  relator  was  constituted  the  legatee  and  exe- 
cutor ;  that  the  deceased  left  an  orphan  minor  child  not  named  in  said  will ;  that 
petitioner,  not  wishing  to  avail  himself  of  said  will  to  the  exclusion  of  said  child,  is 
desirous  of  having  said  bequest  reduced  to  the  disposable  portion,  and  said  child 
recognized  as  the  forced  heir  of  her  deceased  father ;  that  relator  is  the  only  blood 
relation  of  said  orphan  in  this  country,  and  that  he  cannot  accept  the  tutorship  in 
consequence  of  his  interest  as  universal  legatee  under  the  will,  the  same  being  ad- 
verse to  said  minor ;  and  that  he  knows  of  no  person  who  will  give  bond  and 
accnrity  required  by  the  general  provisions  of  law ;  that  relator  applied  to  the  said 
Judge  of  the  Second  District  Court  for  an  order  convoking  a  family  meeting  to 
61 
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Stats  deliberate  upon  the  appointment  of  H  tutor  and  ander-tator  to  said  minor ;  that 
JuDGi  2d  Da.  Or.  the  said  Judge  granted  the  order ;  that  the  family  mee^ng  recommended  the 
appointment  of  Charles  Fonda  as  tutor  and  Edwin  Rodd  as  under-tutor,  on  their 
complying  with  the  requisites  of  law,  except  giving  bond ;  that  relator  applied  by 
petition  to  the  Judge,  with  a  copy  of  the  proceedings  of  the  family  meeting,  and 
prayed  for  the  appointment  of  said  tutor  and  under-tutor,  and  that  said  Judge  has 
kept  said  petition  under  advisement  many  weeks,  refusing  to  make  sud  appoint^ 
ments,  or  either  of  them.  The  relator  prayed  for  a  rule  nisi  directing  the  District 
Judge  to  show  cause  why  he  should  not  make  the  necessary  order  appointing 
Fonda  and  Rodd  tutor  and  under-tutor  to  said  minor,  on  the  terms  recommended 
by  the  family  meeting,  or  that  he  reject  the  same  and  proceed  upon  his  own  respon- 
sibility, and  appoint  a  tutor  and  under-tutor,  and  that  he  require  said  appointees 
to  qualify  according  to  law. 

The  rule  nisi  was  granted.  The  District  Judge,  after  stating  that  the  homdo- 
gation  of  the  proceedings  of  the  fieimiiy  meeting  would  have  the  eflfect  of  jeopar- 
dizing the  estate  of  the  minor,  proceeds  to  say  :  that  "  the  father  of  the  minor 
gave  to  his  child  a  tutor ;  this  tutor  refused  to  act,  because  he  believes  that  there 
will  have  to  be  some  litigation  respecting  the  will  of  which  he  is  executor ; "  that 
''  this  is  no  reason  why  he  should  not  have  assumed  the  duties  imposed  upon  him 
by  his  brother,  because,  in  any  litigation  adverse  to,  or  clashing  with  the  interests 
of  the  tutor,  or  estate  which  he  represents,  it  seems  clear,  that  the  under-tutor 
would  take  the  place  of  the  tutor,  and  that  the  proceedings  would  be  conducted  in 
his  name." 

The  District  Judge,  among  other  matters,  further  suggests,  that  this  court  can 
not  have  before  it  the  evidence  in  this  proceeding,  upon  which  he  refused  to  homo- 
logate the  proceedings  of  the  family  meeting,  and  therefore  cannot  judge  of  the 
correctness  of  his  decision,  and  that  the  proper  remedy  is  by  appeal. 

It  is  clear,  that  this  court  cannot,  in  a  proceeding  by  mandamus^  revise  the 
action  of  the  District  Judge  ;  for,  as  suggested  by  him,  we  are  not  presumed  to 
have  the  evidence  before  us  (in  this  ex  parte  proceeding)  upon  which  he  acted,  and 
other  parties  besides  the  relator  may  be  interested  in  maintaining  the  decree  which 
he  rendered.  It  was  upon  the  supposition,  that  the  District  Judge  had  refused  to 
render  any  judgment  upon  the  petition  of  the  party,  that  we  allowed  the  role  ntsi 
to  issue.  We  know  that  where  causes  are  under  advisement  in  the  lower  court, 
and  there  is  an  accumulation  of  business  before  such  court,  or  there  are  inquiries 
to  be  made  for  the  protection  of  the  interests  of  the  minors,  or  difficult  questiote 
of  law  to  be  solved,  or  complicated  facts  to  be  investigated,  this  court  ought  not 
to  listen  with  too  ready  an  ear  to  suggestions  that  there  is  a  denial  of  justice  io 
the  delays  of  the  District  Court ;  still,  as  "  unreasonable  delays  "  of  this  kind  may 
sometimes  work  irreparable  injury  and  injustice,  the  writ  of  mandamus  seems  to 
be  the  remedy  pointed  out  by  law  to  prevent  a  failure  of  justice  and  oompd  Ae 
inferior  court  to  pronounce  judgment  upon  the  demand.     C.  P.  829,  830, 837, 838. 

On  an  examination,  however,  of  the  answer  of  the  Judge  in  this  case,  and  the 
petition  of  the  relator,  we  are  of  the  opinion  that  it  does  not  appear  that  the  Dis- 
trict Judge  has  refused  to  render  a  judgment  upon  the  petition,  and  it  is  not  in 
our  power  to  order  him  to  render  the  one  or  the  other  of  the  particular  judgnieDto 
prayed  for  by  the  relator.  If  his  opinion  has  not  been  already  reduced  to  writing, 
and  his  decree  signed,  it  may  be  that  he  may  think  the  petition  ought  to  be  dis- 
missed, or  some  other  form  of  a  decree  adopted.  Sec  State  t.  Judge  of  Ptvbates 
ofJeffersony  5  Rob.  161. 
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We  do  not  cousider  it  proper  to  intimate  an  opinion  upon  the  merits  of  this  con-         *^™ 
troverey,  as  requested ;  we  can  only  do  so  after  the  whole  proceedings  have  been  Jciwi  2d  ns.  Gr. 
brought  up  by  appeal,  together  with  the  decree  complained  of. 

We  repeat  in  conclusion,  that  inasmuch  as  we  cannot  say  from  this  record,  that 
the  District  Judge  has  erred  in  refusing  to  render  either  of  the  judgments  prayed 
for,  and  it  does  not  appear  that  he  has  refused  to  render  a  judgment  in  some  other 
form,  and  that,  therefore,  it  does  not  appear  that  there  is  a  denial  of  justice,  or 
unreasonable  delay,  we  are  of  the  opinion  that  the  rule  taken  in  this  case  ought  to 
be  discharged. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  rule 
granted  in  this  case  be  discharged,  at  the  costs  of  the  iielator. 


The  State  of  Louisiana,  ex  rel.  Caroline  Simmons,  v.  The  Judge  op 
THE  Second  District  Court  of  New  Orleans. 

The  decteion  <n  tho  case  ot  the  State  <f  Louisianaf  ex  rd.  John  Harpinf  against  the  same  party  reaf- 
flrmed. 

ON  an  application  for  a  mandamus  to  the  Judge  of  the  Second  District  Court 
of  New  Orleans.    E.  Heistandy  for  the  relator. 

Merrick,  C.  J.  This  case  is  in  most  respects  similar  to  the  case  of  the  State 
on  relation  of  John  Turpin,  against  the  same  party. 

The  complaint  is,  that  the  District  Judge  refused  to  order  a  family  meeting  to 
be  conToked  to  consider  the  propriety  of  appointing  a  tutor  to  certain  minors, 
without  compelling  the  tutor  to  be  appointed  to  give  bond.  The  prayer  is,  that 
the  District  Judge  show  cause  why  he  should  not  grant  the  order. 

It  is  ag^reed  that  the  answer  of  the  District  Judge  in  Turpin's  case  should  be 
considered  as  an  answer  to  this. 

It  is  evident,  from  our  conclusions  in  that  case,  that  we  cannot  make  the  rule 
granted  absolute.  It  would  be  substituting  our  opinion  for  that  of  the  Judge  of 
the  first  instance,  and  thus  taking  original  jurisdiction  of  the  case.  The  Consti- 
tution gives  us  no  such  power.  Our  jurisdiction  is  appellate  only,  and  the  Dis- 
trict Court,  as  a  court  of  original  jurisdiction,  must  be  vested  with  a  legal  dis- 
cretion to  render  a  judgment  upon  the  trial  of  every  case,  according  to  the  nature 
of  the  demand  or  the  merits  of  the  defence.  All  that  this  court  can  do  in  aid  of 
its  appellate  jurisdiction,  is  to  compel  the  District  Court  to  pronounce  upon  the 
controversy. 

The  form  and  subjectrmatter  of  the  decree  is  within  the  breast  of  the  District 
Judge,  subject  only  to  be  revised  on  appeal. 

In  this  case,  the  District  Judge  revises  to  make  the  particular  decree  to  which 
the  party  deems  himself  entitled.  But  it  does  not  appear  that  he  has  not  rendered, 
or  is  not  willing  to  render  a  decree,  adverse  to  the  pretensions  of  the  party.  There 
is  then  no  denial  of  justice  in  the  eye  of  the  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  rule  granted 
in  this  case  be  discharged,  at  the  costs  of  the  relator. 
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State   v.    The    Judae    of  the   Second  District  Court — Ex   rcl.  J.  A. 

D'HfoiKCouirr. 

A  mandamus  will  not  bo  prantcd  to  compel  the  Judpo  of  the  lower  court  to  sign  a  bill  ot  oxcepiiooa  wb«?n 
it  does  not  appear  that  the  bill  of  exceptions  had  been  exhibited  to  the  adverse  party  preirloas  to  its 
being  presented  to  the  court. 

ON  an  application  for  a  mandamus  to  the  Judge  of  the  Second  District  Court 
of  New  Orleans.     C* Redmond f  for  relator. 

Mebrick,  C.  J.  The  present  proceeding  is  a  petition  for  a  writ  of  mandamus, 
to  compel  the  Judge  of  the  Second  District  Court  to  sign  two  bills  of  exception  in 
causes  11,157  and  13,300  on  the  docket  of  that  court 

The  principal  ground  for  the  application  is  set  forth  in  the  following  all^atioDS 
in  the  petition,  viz  : 

"  That  the  transcripts  of  appeal  are  incomplete,  by  reason  of  the  refusal  of  the 
Judge  a  quo  to  sign  the  annexed  bills  of  exception,  A  and  B,  tendered  to  him  on 
the  3d  June,  1858,  the  day  after  the  trial  at  the  opening  of  the  court,  in  pursoanoe 
of  a  practice,  if  not  of  a  positive  rule  of  court  which  forbids  any  further  postpcme- 
ment ;  that  his  honor  below  refused  to  examine  said  bills,  or  allow  the  same  to 
be  filed  until  they  should  have  been  submitted  to  the  adverse  counsel ;  that  with- 
out admitting  the  binding  effect  of  this  requirement,  which,  on  the  contrary,  peti- 
tioner believes  to  be  incompatible  with  the  law  and  the  obvious  rights  of  parties 
litigant ;  he  nevertheless  endeavored  to  comply  with  the  same,  and  informed  the 
respective  counsel  as  soon  as  possible  that  his  exceptions  had  been  delivered  to  the 
Judge  who  required  their  opinion  of,  before  certifying,  the  said  biUs  of  exception, 
and,  that  petitioner  again  and  a  third  time  applied  to  the  said  Judge  of  the  said 
court  to  sign  his  said  bills,  but  was  still  met  by  the  same  objection,  which  peti- 
tioner had  used  every  exertion  to  meet  and  obviate." 

A  writ  of  mandamus  seems  to  be  the  proper  remedy  to  resort  to,  where  a  Dis- 
trict Judge  absolutely  refuses  to  perform  his  duty  and  sign  a  bill  of  cxoeptioQ 
which  has  been  properly  taken. 

A  peremptory  77ia7M?amt«  was  orded  to  compel  the  District  Judge  to  sign  a  bill 
of  exception  in  the  case  of  Brousart  v.  Trahan's  Heirs,  3  M.  R.  714,  and  a  simi- 
lar mandate  is  expressly  allowed  by  Article  899  of  the  Code  of  Practice. 

But,  as  the  application  for  a  writ  of  mandamus  implies  a  refusal  on  the  part  of 
the  District  Judge  to  perform  the  duties  of  his  office,  the  allegations  in  the  petition 
ought  to  show  affirmatively,  and  not  by  implication,  the  neglect  of  duty,  the  sub- 
ject of  complaint. 

In  the  case  presented  by  the  relator,  it  appears  that  he  presented  to  the  District 
Judge  his  bills  of  exception  drawn  by  his  counsel,  and  left  them  in  the  hands  of 
the  Judge,  and  that  the  opposite  counsel  were  informed  by  him,  that  the  biDs  of 
exception,  so  prepared,  were  delivered  to  the  Judge,  who  required  their  opinion  of 
the  same.  The  opposite  counsel,  therefore,  were  called  upon  to  go  before  the 
Judge  and  examine  the  bills  of  exception  and  give  their  opinion  of  the  same,  some 
time  (how  long  does  not  appear)  after  the  case  had  been  tried. 

The  bills  of  exception  ought  to  have  been  exhibited  to  the  adverse  ooonael  before 
they  were  deposited  with  the  Judge. 

Art.  489  of  the  Code  of  Practice  is  in  these  words,  viz  : 
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"  This  bill  of  exception  must  be  exhibited  to  the  adverse  party,  who  may  object         Srin 
to  any  error  in  the  statement  therein  contained  :  it  shall  then  be  presented  to  the  juDaB2DDi>.  Cr. 
coort,  who,  after  correcting  it,  if  erroneous,  shall  sign  the  same,  and  direct  the 
Clerk  to  file  it  among  the  records  of  the  suit." 

It  was,  therefore,  clearly  within  the  discretion  of  the  District  Judge  to  refuse 
to  sign  the  bills  tendered  until  they  had  been  exhibited  to  the  adverse  counsel. 

The  information  conveyed  to  them  that  the  Judge  hod  the  bills,  was  not  a  com- 
pliance with  the  law. 

It  is,  therefore,  ordered,  that  the  petition  in  this  case  be  dismissed,  at  the  costs 
of  the  relator. 


The  Statb  op  Louisiana,  ex  rel.  L.  Boudreau,  et  al.,  v.  The  Judge  or 
THE  Second  District  Court  of  New  Orleans. 

A  rale  taken  in  the  Supremo  Gourt  against  a  District  Jadgo,  to  compel  him  to  show  canso  why  ho 
shoald  not  furnish  a  statomentof  facts,  to  bo  used  in  a  suit  on  appeal,  will  be  dismissed,  nnless  it 
\b  shown  that  the  suit  is  within  tho  appellate  jurisdiction  of  the  court ;  this  will  not  be  inferred  from 
the  fact  that  the  District  Judge  had  granted  the  appeal. 

AfWr  an  appeal  has  been  affiled  for  and  obtainod,  it  is  too  late  to  ask  for  a  statement  of  facts 

OX  an  application  for  a    rule  against  the   Judge  of  the   Second  District 
Court  of  Kew  Orleans.    /.  /.  Lugenbuhl,  for  the  relator. 

Merrick,  G.  J.  This  is  an  application  for  a  rule  to  be  taken  against  the 
Judge  of  the  Second  District  Court  to  show  cause  why  he  should  not  furnish  a 
statement  of  facts  to  the  defendants  in  certain  cases  wherein  the  City  of  New 
Orleans  is  plaintiff. 

There  are  two  reasons  why  the  rule  should  be  denied  the  parties  moving  for  the 
same,  viz : 

Ist.  It  does  not  appear  by  the  showing  made  to  this  court,  that  the  cases  re- 
ferred to  are  within  the  appellate  jurisdiction  of  the  court,  a  fact  which  ought 
clearly  to  appear  by  the  allegations  in  the  petition,  and  not  merely  by  inference 
from  the  fact  that  the  District  Judge  had  granted  the  appeal. 

2d.  It  appears  that  the  relators  have  already  applied  to  the  District  Court 
and  obtained  an  appeal,  which  precludes  them  from  applying  for  a  statement  of 
lacts  afterwards. 

It  is  true  that  there  has  been  some  conflict  in  the  decisions  as  to  the  time  in 
which  the  statement  of  facts  may  be  made,  but  we  believe  that  it  has  never  been 
decided  that  it  could  be  made  after  an  appeal  has  been  taken.  See  Trenchard  v. 
Elderkin,  3  L.  R.  294  ;  Uni(m  Bank  v.  WiUiams,  16  L.  R  236  ;  Meeker  v.  Gat- 
pin,  4  Rob.  259 ;  Jones  v.  Neville,  9  Rob.  478  ;  C.  P.  602  and  603. 

The  supposed  mistake  of  the  Judge  in  signing  the  judgments,  did  not  prevent 
the  relators  from  obtaining  a  statement  of  facts  before  taking  their  appeal. 

It  is,  therefore,  ordered,  that  the  motion  in  this  case  be  dismissed  at  the  costs 
of  the  parties  moving  for  the  rule. 
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13  4861  State  op  Louisiana  v.  John  O'Connkr. 

When  a  statute  punishlnfc  an  ofl^mce  haA  been  ro|)e&led  without  any  saving  c1ati.«4>,  as  to  prcwu-cations 

already  commenced,  it  operates  as  a  pardon  to  iwrsona  convicted  under  such  repealed  statute. 
It  is  the  duty  of  the  court,  ez  officio^  to  notice  the  repeal  of  laws. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Rouge,  Bealt,  J. 
E,  W,  Moise,  Attorney  General,  for  the  State.    A.  8.  Herron,  for  appel- 
lant. 

Cole,  J.  Appellant  was  indicted  for  selling  and  delivering,  in  a  store^iooae 
fitted  up  and  kept  by  him,  to  a  slave,  spirituous  liquor,  without  the  consent  in 
writing  of  the  owner,  overseer  or  employer  of  the  slave. 

The  indictment  alleges  that  he  committed  the  act  on  the  night  of  the  eleven^  of 
September,  1856. 

He  was  found  guilty  and  sentenced  on  the  5th  of  December,  1856,  to  imprison- 
ment in  the  parish  jail  for  one  year,  a  fine  of  five  hundred  dollars  and  costs  of 
prosecution. 

It  does  not  appear  from  the  record  under  what  particular  Act  he  was  indicted ; 
but  on  the  19th  March,  1857,  an  Act  was  passed  by  the  Legislature  relative  to 
offences  of  the  same  character  as  that  set  forth  in  the  indictment,  and  all  laws  on 
the  same  subject-matter  were  repealed  without  any  saving  clause  as  to  prosecu- 
tions already  commenced.    Sess.  Acts  of  1857,  p.  183. 

This  repeal  operates  as  a  pardon  for  the  accused.  State  v.  Kingy  12th  An. 
p.  593. 

No  bill  of  exceptions,  statement  of  facts,  nor  assignment  of  error  has  been  made 
in  this  court,  nevertheless  we  feel  bound  to  notice  this  fatal  objection  to  the  afl^- 
mance  of  the  judgment. 

It  is  our  duty  to  notice,  ex  officio^  the  repeal  of  laws. 

The  motion  to  dismiss  is,  therefore,  overruled. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  of  the  jury  and 
the  judgment  of  the  court  thereon  be  avoided  and  reversed,  and  that  appellant  be 
discharged . 

Merrick,  C.  J.,  concurring.  There  is  a  motion  to  dismiss  the  appeal  in  thb 
case  because  there  is  neither  a  bill  of  exception  nor  an  assignment  of  errors  in  the 
record. 

For  my  views  on  the  motion  to  dismiss  I  refer  to  what  we  have  said  in  the  case 
of  State  V.  Henderson,  a  slave,  just  decided. 

On  the  merits,  I  concur  in  the  opinion  of  Mr.  Justice  Cole. 
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John  M.  Bach  v.  William  M.  Ballard  et  als.  46  osj 

Tbfi  doties  of  an  attorney  ad  hoe  for  an  absontoe  do  not  termlnato  with  tho  conclusion  of  the  suit  in  tho 
knrer  court :  it  is  incumbent  upon  him  to  appeal,  if,  in  his  opinion,  his  client  will  bo  benelltod 
tliercby. 

Tbc  appeal  bond  is  properly  signed  by  the  attorney  odhMln  hehait  of  his  client. 

io  agreement  for  tho  extrajudicial  partition  of  land  cannot  be  ostablishod  by  parol  evidence. 

APPEAL  from  the  District  Court  of  the  parish  of  St.  Helena,  WUson^  J. 
Ivy  F.  Thompson,  for  plaintiff.    Penn  <fi  Martin  and  M.  M,  Smithy  for  da- 
feodants  and  appellants. 

Cole,  J.  An  action  was  instituted  by  the  heirs  of  James  Ballard  for  the  sale 
and  partition  of  a  tract  of  land. 

Plaintiff  enjoined  the  sale,  claiming  thirty  acres  in  said  tract  by  purchase  from 
Johnson  Games,  who  bought  from  William  M.  Ballard,  one  of  the  heirs. 

It  appears  that  said  W,  M.  Ballard  subsequently  took  out  letters  of  adminis- 
tration upon  his  father's  succession,  had  said  land  inventoried  as  the  property  of 
that  succession,  and  then  united  whith  his  co-heirs  for  a  sale  and  partition.  With 
the  injunction  suit  a  petitory  action  has  cumulated,  in  which  plaintiff  sues  all  the 
heirs  of  James  Ballard,  praying  to  be  decreed  the  legal  owner  of  thirty  acres,  and 
to  be  maintained  and  quieted  in  his  possession. 

The  case  was  tried  before  a  jury,  whose  verdict  was  in  favor  of  plaintiff,  and 
two  only  of  the  defendants  have  appealed  from  the  judgment  of  the  court  thereon. 

A  motion  has  been  made  to  dismiss  the  appeal  as  to  one  of  them,  Lydia  Ann 
Ballard,  wife  of  G.  B.  Zachary,  for  the  following  reasons  : 

L  "  Because  she  is  a  married  woman  and  is  without  authority  to  stand  in 
judgment,  not  being  authorized  or  joined  by  her  husband,  nor  authorized  by  the 
court." 

This  objection  comes  with  a  bad  grace  from  the  appellee,  for  he  has  a  judgment 
and  it  was  his  duty  before  obtaining  it  to  see  that  the  proper  parties  were  in 
court 

2.  "*  Because  she  has  not  executed  an  appeal  bond,  as  the  law  requires. 

3.  "  Because  the  bond  purporting  to  be  an  appeal  bond  purports  to  be  in  the 
name,  and  is  signed  by  the  attorney  ad  hoc,  which  is  a  nullity. 

4.  ^  Because  the  attorney  ad  hoc  is  without  authority  in  fact  or  law  to  appeal 
in  his  own  name,  or  in  his  own  right,  separate  and  distinct  from  the  absentee  whom 
he  represents." 

The  motion  for  appeal  was  made  in  open  court  by  the  attorney  ad  hoc. 

The  appeal  bond  was  in  the  name  of  "  Miles  M,  Smith,  attorney  ad  hoc  for 
Lydia  Ann  Ballard,  wife  of  Green  B.  Zachary,"  as  one  of  the  principals,  and 
signed  "  M.  M,  Smith,  attorney  ad  hoc" 

We  are  of  opinion  that  the  duties  of  an  attorney  ad  hoc  for  an  absentee  do  not 
terminate  with  the  conclusion  of  the  suit  in  the  lower  court,  and  it  is  incumbent 
upon  him  to  appeal,  if,  in  his  opinion,  his  client  can  be  benefited  thereby. 

He  is  appointed  to  represent  the  interests  of  the  absentee  in  the  suit ;  and,  it 
cannot  be  considered  as  terminated  until  it  has  been  abjudicated  upon  by  the  final 
tribunal 
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Bact  As  it  is  tlie  duty  of  the  attorney  adhocio  watch  over  and  protect  the  rights  of 

BiuJoKD.       the  absentee  there  is  no  objection  to  his  signing  tlie  appeal  bond  in  his  behalf. 

The  motion  to  dismiss  the  appeal  is,  therefore,  overruled. 

Upon  the  merits  we  would  obaervc,  that  plaintiff  endeavored  to  succeed  Iq  his 
petitory  action  and  injunction  against  Lydia  Ann  Ballard^  by  showing  there  had 
been  a  verbal  agreement  between  her  and  the  other  heirs,  by  which  they  had  con- 
sented to  an  extra-judicial  partition  of  the  land  So  far  as  she  was  conoencd, 
there  was  nothing  but  parol  testimony,  which  was  excepted  to  by  the  attonu^ 
ad  hoc. 

The  judgment  as  to  her  must,  therefore,  be  reversed. 

Plaintiff  claims,  in  the  event  of  a  reversal  as  to  Lydia  A,  BaUardf  that  she  pay 
her  proportion  of  the  value  of  the  improvements  put  by  him  upon  the  land. 

The  act  of  sale  to  him  shows  that  his  vendors  sold  the  land  to  him  with  *"  no 
other  warranty  of  title  than  that  resulting  from  tiieir  acts." 

This  fact  connected  with  the  other  circumstances  of  the  case  establish,  that  ^ 
is  not  liable  for  any  part  of  the  improvements. 

With  relation  to  William  Springy  the  other  appellant,  it  appears  that  John 
Ballard  applied  as  one  of  the  heirs  of  James  Ballard  in  conjunction  with  the  other 
heirs  for  a  sale  and  partition  of  the  land  in  dispute. 

Plaintiff  enjoined  the  sale,  and  also  instituted  a  petitory  action,  suing  amoi^ 
others  John  Ballard,  who  answered  that  he  had  parted  with  his  interost  to  Wd- 
liam  Spring f  and  could  not  stand  in  judgment. 

No  evidence  was  introduced  of  any  transfer  from  John  Ballard  to  Spring. 

John  Ballard  having  sued  in  the  suit  of  partition  as  one  of  the  owners  of  the 
land,  which  partition  was  stopped  by  the  action  of  plaintiff,  and  as  there  is  nothioj^ 
to  show  he  has  ever  parted  with  his  title,  except  his  simple  assertion,  and  nothiog 
to  show  that  if  he  did  part  with  it,  that  the  transfer  was  not  executed  after  the 
commencement  against  him  of  judicial  proceedings  for  the  recovery  of  the  land, 
we  are,  therefore,  of  opinion  that  he  is  not  entitled  to  a  judgment  in  his  lavor. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed,  so  far  as  the  sustaining  of  the  injunction  of  the  District  Court  inter- 
feres with  the  title  and  control  of  Lydia  Ann  Ballard,  wife  of  Grreen  B.  Zachary, 
over  one  undivided  fifth  of  the  land  in  contestation,  and  so  far  as  it  recognins 
plaintiff  as  the  owner  of  the  whole  of  the  land  in  dispute,  and  makes  J^rs.  Zadiary 
and  husband  liable  for  any  of  the  costs  of  suit.  It  is  further  ordered  and  decreed, 
that  the  judgment  be  so  amended  as  that  Mrs.  Zachary  be  recognized  as  the  legal 
proprietor  of  one  undivided  fifth  of  the  thirty  acres  of  hmd  sued  for,  being  situated 
in  the  parish  of  St.  Helena,  and  designated  by  lot  No.  one,  sec  4,  T.  4,  sooth  of 
range  No.  7  cast,  the  whole  containing  108  acres ;  that  she  be  forever  quieted  m 
her  title  to  the  same.  It  is  further  ordered  that  the  judgment  in  all  other  respects 
be  affirmed,  and  that  the  costs  of  appeal  be  paid  by  appellee  and  William  ^ring, 
one  of  the  appellants. 
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The  State  v.  Henderson,   a  Slave. 
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Od  appeal  UkcD  by  a  elavo  convicted  of  a  capital  oRbnco  and  sontencod  to  deaih— Held :  That 
ftUbough  no  counsel  appeared  for  the  accused  and  no  assignment  of  errors  was  made  in  the  Supremo       123 
Cburt,  the  Judgment  should  \w  reversed  and  the  accused  discharged ,  as  it  appeared  from  an  inspec- 
tion of  the  record  that  he  had  been  convicted  of  an  offence  under  a  statute  which  had  been  repealed 
since  the  conviction  took  place. 

1  PPEAL  from  the  Justices  Court  of  the  Parish  of  East  Feliciana. 

Merrick,  C.  J.  The  accused  was  charged  with  having,  on  the  30th  day  of 
January,  1857,  stabbed  John  RobiM,  his  master,  with  a  large  pocket  knife,  and 
ioflicting  several  severe  and  dangerous  wounds. 

He  was  convicted  by  the  special  tribunal  provided  by  law  for  his  trial,  and 
Bentenoed  to  be  executed. 

He  has  appealed ;  but  the  transcript  of  appeal  was  filed  by  the  District  Att<MV 
ney. 
The  record  does  not  contain  any  bill  of  exception  nor  assignment  of  errors. 
Some  members  of  the  court  have  had  doubts  whether  the  appeal  should  not  be 
ex  officio  dismissed.  The  statute  under  which  the  accused  was  convicted  has  been 
repealed.  When  we  look,  therefore,  at  the  accusation  filed  by  the  District  Attor- 
ney, we  see  that  the  accused  is  charged  with  no  legal  offence  by  reason  of  the 
repeal  of  the  statute  on  which  the  prosecution  is  based.  As  more  than  twelve 
months  have  elapsed  since  the  appeal  was  taken,  its  dismissal  will  have  the  effect 
of  subjecting  the  accused  to  the  penalty  of  death  under  a  statute  which  has  been 
repealed. 

In  view  of  the  momentous  consequences  which  would  result  from  a  dismissal  of 
the  appeal,  we  consider  it  a  proper  occasion  to  examine  and  ascertain  the  con- 
stitutional rights  of  this  court  and  the  proper  practice  in  a  case  of  this  kind. 

In  the  case  of  the  State  v.  Slave  Kingy  12  An.  593,  decided  at  Monroe,  which 
was  upon  a  prosecution  under  the  same  repealed  statute,  the  point,  as  to  the  effect 
of  the  repeal  of  the  statute,  was  not  made  by  the  counsel  for  the  accused,  yet  we 
requested  the  counsel  to  present  their  views  in  writing  on  the  eflfect  of  the  repeal- 
ing clause  in  the  statute.  After  a  careful  consideration  of  the  question,  we  re- 
versed the  judgment  and  conviction  in  that  case,  and  discharged  the  accused. 

But  it  is  suggested  that  there  are  no  bills  of  exception  and  no  assignments  of 
error  in  this  case,  and  that  the  accused  has  not  appeared  by  counsel,  and,  there- 
fore, it  must  be  inferred  that  he  has  abandoned  the  appeal. 

This  by  no  means  follows.  It  is  possible  that  the  accused,  shut  up  in  prison, 
holding  nothing  but  what  belongs  to  his  master,  whom  he  has  so  deeply  offended 
and  wronged,  does  look  to  this  court  to  see  that  his  life  shall  not  be  forfeited  ex- 
cept upon  suflicirat  ground,  although  he  has  presented  no  counsel  at  the  bar  of 
this  court  to  advocate  his  cause,  for  men  do  not  often  voluntarily  throw  away 
their  lives.  It  is  moreover  probable  that  the  humane  District  Attorney,  in  view 
of  the  relations  he  sustains  to  the  accused  in  all  cases,  as  well  as  to  the  State,  has 
done  for  him  what  the  law  makes  the  duty  of  the  Clerk  or  Justices  to  do,  viz,  file 
the  transcript  with  the  Clerk  of  this  court,  (Rev.  Stat.,  p.  163,  sec.  28,)  and  so 
place  the  whole  case  before  the  court 
62 
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Statb  Perhaps  it  is  in  the  power  of  this  court  to  appoint  counsel  to  defend  the  pTisoner 

HKTpnaoN.      if  he  be  without  counsel^  and  to  direct  such  counsel  in  an  extraordinary  case  like 
the  present,  if  need  be,  to  file  an  assignment  of  errors.    Const.  Art.  103. 

But  this  court  has  never  refused  before,  so  far  as  we  are  able  to  learn,  to  con- 
sider an  appeal,  because  counsel  was  not  present  to  represent  the  appeliant  in  this 
court. 

In  the  case  of  De  la  Croix  v.  VilUri,  we  reversed  the  judgment  of  the  lower 
court,  although  no  counsel  appeared  before  us  to  argue  the  case  or  file  a  brief  for 
the  appellant.    11  An.  39. 

In  the  case  of  State  v.  Scott,  the  appeal  was  filed  by  the  appellee,  and  we  re- 
versed tiie  judgment.    13  An. 

In  the  case  of  the  State  v.  Hendryt  the  District  Attorney  took  the  appeal,  but 
did  not  present  any  points  or  cite  any  authorities.  Yet  this  court  considered  the 
«ase  and  affirmed  the  judgment.  11  An.  207.  We  doubt  not  many  other  cases 
might  be  found  to  the  same  effect,  where  it  is  worth  the  while  to  examine  the  re- 
cords in  order  to  ascertain  the  same. 

We  see,  therefore,  nothing  fatal  in  the  objection  that  the  accused  does  not  ap- 
pear here  by  counsel.  The  record  is  here  (the  prisoner  being  without  power  to 
appear),  which  the  law  makes  the  duty  of  its  own  officers  to  file,  and  the  State 
demands  our  judgment  upon  the  record  which  contains  the  appeal. 

Under  this  state  of  &cts,  it  seems  to  us  that  it  is  not  the  duty  of  this  court  ex 
mero  motu  to  search  the  record  in  order  to  discover  grounds,  if  such  there  be, 
which  might  have  been  made  the  basis  of  a  dismissel  of  the  appeal.  If  the  State 
had  desired  a  dismissal  of  the  appeal,  the  District  Attorney  would  never  have 
filed  the  record.    He  would  have  taken  out  a  certificate  instead. 

Again :  it  is  said  that  this  court  can  only  investigate  questions  presented  by 
bills  of  exception  or  assignments  of  error,  and  there  being  neither  a  bill  of  ex- 
ception in  the  record  nor  assignment  of  error  in  this  court,  the  appeal  must  be 
dismissed.  Three  cases  are  cited  as  authorities  on  this  point,  and  wc  will  consider 
them,  after  having  examined  the  question  as  a  constitutional  question. 

The  Court  of  Errors  and  Appeals  was  the  creature  of  the  Legislature  and  de- 
rived its  power  from  the  Act  of  1843.  That  Act  gave  it  jurisdiction  only  of 
questions  presented  by  bills  of  exception  or  assignment  of  errors  apparent  on  the 
face  of  the  record,  taken  and  made  in  manner  and  form  as  then  provided  by  lav 
for  appeals  in  civil  cases.  This  court,  on  the  contrary,  is  a  Supreme  Court  inde- 
pendent of  the  Legislature  and  deriving  its  powers  from  the  Constitution  alone. 
To  that  then,  and  not  the  repealed  statute  of  1843,  wo  must  look  to  asoertain 
whether  it  has  jurisdiction  of  this  case. 

Art.  62  of  the  Constitution  gives  this  court  appellate  jurisdiction  only.  It 
extends  in  all  criminal  cases  to  questions  of  law  alone,  whenever  the  offence 
charged  is  punishable  with  death  or  imprisonment  at  hard-labor,  or  when  a  foe 
exceeding  three  hundred  dollars  has  actually  been  imposed. 

This  court  then  takes  jurisdiction  in  virtue  of  an  appeal  and  not  by  means  of 
a  writ  of  error.  An  appeal  presents  the  case  before  the  appellate  <K>urt  precisely 
as  it  was  tried  before  the  lower  court,  on  both  questions  of  &ct  and  law.  Story 
Const.  917  ;  Tomlin  liaw  Die.  verbo  Appeal. 

An  appeal,  then,  on  a  question  of  law,  presents  the  naked  question  of  law  to 
the  appellate  tribunal  as  it  was  presented  to  the  inferior  court  (so  far  as  the  same 
can  be  separated  from  the  facts),  without  any  of  the  formalities  required  on  a  writ 
of  error.    On  a  writ  of  error,  on  the  contrary,  an  assignment  of  errors  was  re- 
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quired,  because  it  was  in  the  nature  of  a  declarati9n,  and  gave  the  snpcrior  triba-  ^*^ 
Dal  cognizance  of  the  grounds  of  complaint  of  the  actor,  the  plaintiff  in  error.  2  B^otaaov, 
Todd's  Frac.  1107.  On  appeal,  the  position  of  parties  remains  the  same  as  in 
the  lower  court ;  the  plaintiff  below  is  plaintiff  here,  and  so  of  the  defendant 
Hence,  no  new  pleadings  are  required  in  order  to  give  the  court  cognizance  of  the 
cuae,  and  no  assignment  of  errors  is  required  to  bring  a  criminal  case  before  this 
court.  The  only  question  is,  are  the  errors  of  law  apparent  upon  the  record  ?  It 
is  a  maxim  of  the  common  law,  Boni  judicis  est  ampliare  jurisdidionem  ;  al- 
tiioagh  this  maxim  is  not  applicable  here,  still,  we  think,  no  part  of  the  jurisdio- 
tion  conferred  on  this  court  by  the  Constitution  should  be  parted  with.  The 
Constitution  declares  the  powers  of  the  court  to  be  i4>pellate.  It  should  not  un- 
dertake to  divest  itself  of  its  power  given  for  the  benefit  of  the  citizen,  and  say 
that  it  cui  only  examine  errors  apparent  upon  ihm  face  of  the  record  when  pre- 
sented as  a  writ  of  error,  viz,  with  new  pleadings  assigning  such  errors.  But  in 
prosecutions  of  slaves,  only  the  substance  of  things  is  observed  and  technicali- 
ties  are  disr^^rded.  In  the  forcible  language  of  the  law,  no  proceedings  slioll  be 
impedtsd  by  any  errors  of  form.  Acts  1846,  p.  115,  sec  14.  Shall  that  be  the 
practice  on  the  part  of  the  State  only,  and  a  more  rigorous  practice  be  exacted 
of  the  prisoner  who  has  so  little  power  to  direct  his  defence  ? 

But  the  statute  directing  the  manner  of  takii^g  the  appeals,  allows  it  to  be 
taken  as  in  civil  cases,  but  no  appeal  bond  nor  security  for  costs  is  required.  It 
makes  it  the  duty  of  the  Clerk  to  make  out  a  copy'  of  the  record  and  transmit  the 
same  to  the  Supreme  Court,  and  the  Sheriff  is  to  keep  the  accused  in  custody,  to 
abide  such  judgment  as  may  be  rendered  by  the  Supreme  Court  on  appeal. 

It  is  apparent  that  inasmuch  as  the  testimony  is  never  taken  down  by  the 
Cierk  in  criminal  cases,  that  the  record  cannot  be  certified,  as  in  civil  cases,  to 
contain  all  the  evidence.  This  was  known  to  the  framers  of  the  Constitution 
when  they  conferred  the  appeal,  and  to  the  Legislature  also  when  it  authorized  an 
appeal  in  criminal  cases  without  giving  bond.  The  Articles  of  the  Code  of  Prac- 
tice, which  gives  either  party  the  right  to  require  the  Clerk  to  take  down  the  tes- 
timony in  civil  cases,  and  to  require  him  to  certify  the  same  to  the  Supreme  Court, 
are  not  applicable  to  appeals  in  criminal  cases,  and  it  seems  to  us  as  a  consequence 
that  the  appeal  cannot  be  dismissed,  because  the  appellant  did  not  do  an  impos- 
sible thing.     C.  P.  601,  896,  897. 

If  in  a  civil  case  the  Clerk  certifies  that  the  record  contains  all  the  evidence, 
the  Supreme  Court  is  required  to  examine  all  questions  of  law  existing  upon  the 
record,  without  any  bill  of  exception  or  assignment  of  errors,  (12  Rob.  461,)  and 
we  cannot  think  the  Constitution,  when  it  conferred  the  right  of  appeal  upon  the 
accused  in  the  class  of  criminal  cases  in  which  appeals  are  allowed,  intended  to 
confer  an  appeal  less  perfect  than  in  civil  cases. 

The  appeal  intended  to  be  granted,  was  a  perfect  appeal  on  all  questions  of  law, 
reference  being  had  to  the  manner  in  which  the  testimony  is  given  before  ihQ 
jury. 

But  it  is  said  there  are  cases  in  which  this  court  has  ruled  that  the  appeal  will 
be  dismissed,  unless  there  be  a  bill  of  exception  or  assignment  of  errors.  We  will 
examine  those  cited  before  we  advert  to  the  numerous  cases  on  the  other  side. 

The  first  case  relied  on  is  the  case  of  the  State  v.  Fanty  2  An.  837.  There  was 
an  application  for  a  mandamus  to  compel  the  District  Judge  to  make  a  statement 
of  facts.  In  reasoning  on  this  branch  of  the  case,  Mr.  Justice  King  said  :  "  By 
the  weU  known  rules  of  criminal  proceedings,  the  evidence  introduced  on  the  trial 
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Stats  bcforo  the  jury  is  not  reduced  to  writing,  and  if  it  were,  we  would  be  without 
authority  to  pronounce  upon  it  A  statement  of  the  facts  proved  on  the  trial 
would  be  only  a  substitute  for  the  evidence  itself,  which  we  are  not  permitted  to 
examine/'  He  then  says,  the  repeal  of  the  Act  of  1843,  did  not  repeal  the  prac- 
tice under  it ;  and  he  further  makes  the  obiter  dictum  that  questions  of  law  sJiouM 
be  presented  by  bills  of  exception  or  assignment  of  errors.  The  case,  every  one 
must  admit,  was  correctly  decided,  and  if  he  uses  the  term  assignment  of  errors  in 
the  same  sense  that  Mr.  Justice  Preston  used  it  m  the  case  of  the  State  v.  Turner, 
viz,  the  formal  calling  of  the  error  to  the  notice  of  the  court,  the  dictum  was  not 
absolutely  incorrect  In  Turner's  case,  the  only  assignment  of  errors  was  in  the 
brief  of  counsel,  and  yet  it  is  called  an  assignment  of  errors.  6  An.  310.  And 
this  was  the  case  in  the  State  v.  Kentucky  8  An.  308. 

The  next  case  cited  is  the  case  of  the  State  v.  Nelson,  3  An.  500.  In  this  case, 
the  entire  evidence  was  certified,  and  Judge  King,  as  the  organ  of  the  court,  in 
refusing  to  examine  the  evidence  in  order  to  ascertain  whether  it  was  sufficient  to 
sustain  the  conviction,  made  a  dictum  similar  to  that  used  by  him  in  the  case  of 
Fajit.  It  is  apparent,  therefore,  that  neither  of  these  cases  decides  the  point  in 
controversy.  They  each  affirmed  the  judgment  of  the  lower  court  which  tbey 
could  not  have  done  without  jurisdiction. 

The  next  case  was  that  of  the  State  v.  Bob,  11  An.  192.  Here  the  court  did 
dismiss  the  appeal.  But  what  else?  It  considered  every  question  raised  on  the 
record  by  the  appellant  and  finding  them  all  untenable,  dismissed  the  appeal.  The 
questions  of  law  upon  the  record  having  been  examined  and  decided,  it  was  a 
matter  of  no  moment  to  the  accused,  whether  his  appeal  was  dismissed  or  the 
judgment  affirmed. 

In  the  case  of  Middoon,  the  appeal  was  dismissed,  although  the  record  contained 
a  bill  of  exception.    9  An.  24. 

It  is  on  these  unsatisfactory  dicta,  that  the  right  to  dismiss  the  appeal  is  based. 

Now,  opposed  to  these  dicta  (for  with  the  exception  of  the  last  they  cannot  he 
called  decisions),  is  the  almost  uniform  practice  of  the  court  since  its  organization. 
We  are  able  to  present  the  following  cases  which  were  decided  in  this  city.  How 
many  more  have  been  decided,  we  are  unable  to  say.  In  these  which  we  cite, 
there  were  neither  bills  of  exception  nor  assignments  of  error,  and  yet  the  judg- 
ments were  either  reversed  or  affirmed,  a  thing  impossible  unless  the  court  had  ju- 
risdiction. State  V.  Russell,  2  An.  605  ;  State  v.  McDonald  and  Crosby,  4  Ad. 
434 ;  State  v.  Monasterio,  4  An.  380 ;  State  v.  Stiles,  5  An.  324  ,•  State  v.  Smith, 
6  An.  340 ;  State  v.  Turner,  6  An.  309  ;  State  v.  Capers,  6  An.  267 ;  same  v. 
same,  6  An.  269  ;  State  v.  Eschars,  7  An.  224 ;  State  v.  Glass,  lb.  122  ;  State 
V.  Kentuak,  a  slave,  8  An.  308 ;  State  v.  Slave  Dick,  10  An.  461  ;  StaU  v.  Ed- 
son,  10  An.  229  ;  State  v.  Harrison,  11  An.  722  ;  and  State  v.  Hendry,  10  An. 
207.    See  also  State  v.  Ellis,  12  An.  390,  and  State  v.  Clay,  12  An.  431. 

In  the  case  of  the  State  v.  Russell,  2  An.  605,  Judge  King  considered  the  eaf- 
ficiency  of  the  indictment  and  affirmed  the  judgment  He  did  the  same  in  Crot- 
by's  case.  4  An.  434.  In  the  case  of  Monasterio,  the  appeal  was  dismissed  be- 
cause the  fine  did  not  exceed  three  hundred  dollars,  and  this  was  the  <Hily  ground 
made  by  the  Attorney  General,  an  experienced  and  able  lawyer,  when  there  was 
neither  bill  of  exception  or  assignment  of  error  in  the  record. 

In  the  case  againsC  Stiles,  the  court,  through  Chief  Justice  Eustis,  its  organ, 
examined  at  great  length  the  sufficiency  of  the  indictment  without  any  assign- 
ment of  errors  or  bill  of  exception,  and  reversed  the  judgment  of  the  lower  courL 
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5  An.  326.  la  the  case  of  Smith,  same  vol.  p.  340,  the  only  errors  nrged  were  ^^™ 
in  the  brief  of  counsel,  and  the  court  affirmed  the  decree  of  the  lower  court  In 
the  case  of  the  SttUe  v.  Hendry,  10  An.  207,  the  appeal  was  taken  by  the  State, 
and  Mr.  Jostice  Spoffbrd,  as  the  organ  of  the  court,  after  remarking  that  the  Dis- 
trict Attorney  had  taken  the  appeal  and  had  not  presented  any  points  or  cited  any 
aathorities,  and  that  the  court  was  not  informed  why  he  conceived  that  any  error 
had  been  committed  to  the  prejudice  of  the  State  which  could  be  remedied  on  ap- 
peal, proceeded  to  consider  the  case  upon  the  argument  of  defendant's  counsel,  and 
affirmed  the  judgment  of  the  lower  court 

Even  in  civil  proceedings,  this  court  has  not  held  Article  897  as  applicable  to 
all  cases.  In  the  case  of  Wood  v.  Henderson,  2  Ann.  220,  it  was  held,  that  where 
the  record  shows  that  the  judgment  of  the  lower  conrt  was  rendered  on  an  excep- 
tion to  the  petition  on  the  ground  of  the  insufficiency  of  the  allegations  to  autho- 
rise the  issuing  of  the  injunction  prayed  for,  and  the  exception  was  overruled,  the 
court  might  examine  the  record  without  any  statement  of  facts,  bill  of  exceptions 
or  assignment  of  error.  Much  more  can  this  court  consider  the  indictment  where 
it  charges  no  offence  known  to  the  law,  and  the  accused  is  sentenced  to  death 
under  it,  and  where  the  theory  is  that  no  one  can  be  put  in  jeopardy  of  life  or 
limb  under  a  defective  indictment.    10  An.  197. 

If  this  court  is  obliged  to  dismiss  the  appeal  for  want  of  an  assignment  of  er- 
rors, then  the  doctrine  of  all  those  cases  where  parties  have  been  condemned  to 
undergo  a  second  trial  for  the  insufficiency  of  the  first  indictment  is  false,  and  the 
accused  was  all  the  time  in  jeopardy  of  life  or  limb  under  the  first. 

In  our  opinion,  the  true  doctrine  as  to  the  powers  of  this  court  was  announced 
the  first  time  the  question  was  incidentally  considered  by  the  court,  in  this  com- 
prehensive language  :  "  The  framers  of  the  Constitution  obviously  intended  by 
this  clause  to  grant  to  this  tribunal  power  to  revise  questions  of  law  which  arise 
in  prosecutions  by  indictment  or  information  after  a  final  judgment,  and  not  to 
allow  appeals  from  decisions  made  on  questions  arising  in  preliminary  proceed- 
ings." But  in  the  case  before  us,  the  judgment  of  the  lower  court  was  right ; 
the  law  requiring  a  reversal  is  subsequent  to  the  decree  and  perhaps  not  a  proper 
matter  for  the  assignment  of  error.  We,  therefore,  are  of  the  opinion  that  the 
Constitution  gives  us  jurisdiction  of  the  case. 

The  record  shows  that  the  prisoner,  having  been  found  guilty  of  a  capital  of- 
fence, was,  on  the  7th  day  of  March,  1857,  condemned  to  be  executed  on  the  10th 
day  of  April  following. 

The  day  fixed  for  the  execution  proving  to  be  Good  Friday,  on  application  to 
the  Governor,  he  directed  the  execution  to  be  postponed  until  Friday,  April  17, 
1857.    On  the  16th  day  of  April,  the  accused,  by  counsel,  appealed. 

We  were  informed  by  the  District  Attorney  in  his  oral  argument,  that  he  him- 
self placed  the  transcript  on  file,  and  he  requested  the  court  to  fix  another  day 
for  the  execution  of  the  prisoner. 

On  examination  of  the  indictment  and  conviction,  we  find  that  the  accused  was 
charged  with  the  crime  of  having,  on  the  30th  day  of  January,  1857,  willfully, 
maliciously  and  feloniously  assaulted,  struck,  thrust,  cut  and  stabbed  his  master, 
John  Robins,  with  a  large  pocket  knife,  the  same  being  a  dangerous  weapon,  there- 
by inflicting  several  severe  and  dangerous  wounds  upon  said  Robins,  with  the  in- 
tent to  kill  and  murder  said  Robins. 

He  was  convicted  and  sentenced  on  the  seventh  day  of  March,  A.  D.  1857. 

The  prisoner  must  have  been  convicted  under  some  of  the  following  provisions 
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Stats  of  law,  viz  :  No8.  9  and  15  of  section  40  of  the  Act  of  1806  ;  section  2  of  the 

HsxDsnoa.  Act  of  1814 ;  section  3  of  the  Act  of  1816  ;  and  the  6th  section  of  the  Act  of 
1843  ;  Ballard  k  Curry,  pp.  59,  60,  64  and  66  ;  Acts  1843,  p.  92. 

The  sections  two,  three  and  four  of  the  Act  of  1857,  are  on  the  same  sabject- 
matter  as  the  sections  referred  to,  under  which  the  prisoner  most  have  been  con- 
victed. The  forty-third  section  of  the  Act  approved  19th  of  March,  1857,  and 
promulgated  the  eighth  day  of  May,  of  the  same  year,  has  repealed  the  offence 
for  which  the  prisoner  has  been  convicted.  There  being  no  saving  clause,  it  ope- 
rates a  general  pardon  of  the  accused,  and  he  is  entitled  to  the  benefit  of  the  sta- 
tute, although  passed  subsequent  to  his  conviction.  It  was  so  held  in  the  case  of 
the  State  v.  Kingy  12  An.  593,  and  subsequent  cases.  See  also  case  of  State  v. 
Johnson,  12  La.  547 ;  Bishop's  Crim.  Law,  sec.  103, 106. 

We  are,  therefore,  of  the  opinion,  that  the  judgment  of  the  lower  court  ought 
to  be  reversed  and  the  prisoner  discharged  from  custody. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
from  which  the  appeal*  in  this  case  has  been  taken,*  be  avoided  and  reversed ;  and 
that  the  accused  be  discharged  from  legal  custody. 

Cole,  J.,  concurring.  Not  deeming  it  necessary  in  the  present  case  to  express 
an  opinion  upon  all  the  questions  discussed  in  the  opinion  of  the  Chief  Justice,  I 
concur  in  his  conclusion,  on  the  ground  that  this  court  ought,  ex  officio,  to  notice 
the  repeal  of  laws,  aud  that  it  cannot  affirm  a  judgment  based  on  a  repealed  sta- 
tute, ai^d  condemn  one  to  death  without  legal  authority.  State  v.  O' Conner,  13 
An. ;  State  v.  King,  12  An.  593. 

BucuAKAK,  J.,  concurred  in  the  above  opinion  of  Judge  Cole. 


W.  A.  Stanbrough  et  al.  v.  James  H.  Wilson. 

Tlio  Art  of  Conffrcjw  of  the  29th  of  May,  1830,  declares  "  all  assiKtimcnta  and  transfers  of  right«  of  pre- 
emption in  public  landi$,  prior  to  the  issuance  of  a  patent,  to  be  null  and  void." 

An  amendment  of  that  Act  in  1832  only  authorizes  such  aiwiignmant  or  transfer  after  ccriiflcat4«  of 
payment  or  final  rocoipts  for  tho  priue  of  such  pre-emption,  flrom  the  land  office.  Statatee  at  Large. 
4,  pp.  423  and  496.— //cld ;  Tliat  the  proviMious  of  these  statutes  are  imperative,  and  lliat  a  probai» 
siile  of  a  pre-emption  right,  ordered  for  the  purpose  of  paying  debts  of  the  8ucc*e8i»ion,  when  no  pay- 
ment of  the  government  price  of  the  land  had  been  oflbcted,  was  the  sale  of  a  thing  inalienable. 

In  an  action  by  the  widow  and  heirs  of  tho  pro-omptor,  against  one  deriving  title  nrom  the  parchaiter  at 
the  probate  eaXe.-^Hdd:  That  the  land  having  been  paid  out  of  the  land  office  in  their  name,  and  a 
INitent  issued  in  their  name,  tliey  wore  ontitlod  to  recover,  but  not  without  reimbursing  to  the  defend- 
ant the  money  which  liad  gone  to  tho  benefit  of  the  estata  by  tho  supposed  sale. 

Tl^e  claim  of  tho  defendant  for  his  improvements  on  the  land  was  also  allowed. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  Farrar,  J. 
Bemiss  if  Parham,  for  plaintifik    A.  Snyder,  for  defendant  and  appel- 
lant. 

BucHANAK,  J.  Anson  Stanbrough  died  in  the  parish  of  Concordia,  in  1832. 
Among  the  property  comprised  in  his  inventory,  were  two  preemption  claims  to 
two  quarter  sections  of  land,  situate  on  the  left  bank  of  Boundaway  Bayou,  in 
siiid  parish,  appraised  at  four  thousand  five  hundred  dollars.  Anson  Stanbrough 
left;  a  widow  and  two  minor  children ;  and  his  estate  was  deeply  involved  in 
debt. 
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The  widow  renounced  the  commnnity,  and,  by  the  advice  of  a  family  meeting,  s»r>NiworGfi 
convened  for  that  purpose,  the  property  of  the  succession  was  ordered  to  be  sold  Wilbok. 
on  certain  terms  of  credit,  for  the  purpose  of  paying  the  debts.  At  the  public 
sale  ordered  by  the  court,  the  preemptions  mentioned  above  were  adjudicated  to 
M.  Chroves,  on  the  25th  March,  1833,  for  the  sum  of  five  thousand  dollars,  by  the 
following  description  :  "  The  principal  establishment  being  a  preemption  claim  to 
three  hundred  and  twenty  acres  of  land  with  the  improvements,  situate  on  the 
Roundaway  Bayou,  in  this  parish,  bounded  on  the  upper  side  by  land  claimed  by 
Frederick  L.  Browriy  and  on  the  lower  side  by  land  claimed  by  Martin  Price,  and 
described  in  the  U.  S.  survey  thereof  as  lots  No.  40  and  41  in  township  No.  16 
and  range  13  east,  in  the  district  of  lands  north  of  Red  River." 

The  price  of  adjudication  was  paid  to  the  administrator  of  Anson  Stanbrougk, 
who  employed  it  in  paying  the  debts  of  the  estate.  By  several  mean  conveyances 
the  land  thus  acquired  has  come  into  the  possession  of  the  present  defendant.  The 
survey  in  evidence  shows  lot  No.  40  to  contain  159  70-100  acres,  and  lot  No. 
41  to  contain  160  acres. 

At  the  time  of  the  sale  to  Groves  the  government  price  had  not  yet  been  paid 
for  the  preemption  claims  to  the  two  lots  sold  ;  but,  on  the  dlst  July,  1833,  lot 
No.  40  was  paid  out  of  the  land  office  at  Monroe  in  the  name  of  the  widow  and 
children  of  Anson  Stanbroiighj  and  lot  No.  41  in  that  of  Seaborn  W,  Cameron, 
Add  on  the  17th  June,  1837,  a  patent  issued  for  lot  No.  40,  in  the  name  of  the 
widow  and  children  of  Anson  Stanbrough. 

The  present  suit  was  brought  in  April,  1851,  by  IVUliam  Slanbrough  and 
Mary  Stanbrough,  wife  of  Wilkinson,  being  the  children  of  Anson  Stanbrough, 
mentioned  in  the  entry  and  patent  for  lot  No.  40.  They  claim  the  said  lot  as 
owners,  together  with  damages,  for  its  detention  and  rent,  at  the  rate  of  five 
hundred  dollars  per  annum,  until  they  are  restored  to  possession. 

Defendant  answers,  pleading  title  in  himself  by  virtue  of  the  probate  sale  of  the 
25th  March,  1833,  and,  in  case  it  should  be  adjudged  that  said  sale  did  not  convey 
a  valid  title  to  defendant,  he  then  claims,  in  the  alternative  that  the  price  paid  by 
Groves  be  refunded  to  defendant,  as  having  enured  to  the  benefit  of  the  estate  of 
plaintifiT's  ancestor.  He  also  claims  for  the  increased  value  given  by  him  to  the 
land,  by  clearing  and  other  improvements.  Finally,  defendant  pleads  the  prescrip- 
tion of  ten  years. 

The  death  of  the  plaintiff,  Willtam  Stanbrough,  since  the  institution  of  the  sui  t 
is  suggested,  and,  by  an  amended  petition  the  other  plaintiff,  Mrs,  Wilkinson, 
claims  to  be  the  sole  heir  and  representative  of  said  William, 

The  plea  of  prescription  is  not  noticed  in  the  judgment  of  the  District  Court, 
nor  in  the  printed  argument  of  counsel  in  this  court.  We  consider  it,  therefore, 
as  having  been  abandoned  by  defendant. 

Plaintiffs  rest  their  claim  upon  that  provision  of  the  Act  of  Congress  of  the 
29th  May,  1830,  which  declares  all  assignments  and  transfers  of  rights  of  pre- 
emption in  public  lands,  prior  to  the  issuance  of  a  patent,  to  be  null  and  void  ; 
and  upon  the  amendment  of  said  Act  in  1832,  which  only  authorizes  such  assign- 
ment or  transfer  after  certificates  of  payment  or  final  receipts  for  the  price  of  such 
preemptions  from  the  land  office.  See  Statutes  at  Large,  vol.  4th  pp.  421  and 
496. 

The  provisions  of  these  statutes  are  imperative ;  and  Anson  StanbroxigiCs  right 
of  preemption  must  be  held  to  have  been  inalienable,  {hors  de  commerce,)  at  the 
time  of  the  probate  sale  of  25th  March,  1833,  no  payment  of  the  government 


490  SUPREME  COURT  OP  LOUISIANA. 

SiAHmocQH      price  of  the  land  having  been  at  that  time  effected.    See  Poirrier  v.  Whiter  2 
WiiioH.        An.  934. 

It  would  be,  however,  contrary  to  equity  that  the  pkintifi&  should  evict  de- 
fendant from  this  land  without  reimbursing  the  money  which  the  estate  of  thdr 
ancestor  has  benefited  by  its  supposed  sale.  In  Poirrier  v.  White  the  court  expres- 
sed its  regret  that  the  state  of  the  pleadings  would  not  permit  it  to  decree  a 
restitution  of  the  price  in  favor  of  defendant.  But  in  that  respect  the  present 
case  is  different.    Restitution  of  the  price  is  distinctly  claimed. 

The  plaintif&i  however,  argue  that  they  do  not  claim  in  right  of  tiieir  father, 
but  in  their  own  right,  and  as  heirs  of  their  mother,  she  and  they  being  the  per 
sons  who  paid  the  land  out  of  the  land  office,  and  in  whose  names  the  patent 
issued. 

But  this  argument  is  unsound.  The  preemptor  was  Anson  Stanbrough.  The 
entry  in  the  land  office  at  Monroe,  and  the  patent  are  in  the  name  of  the  plainti£& 
and  their  mother,  but  in  their  quality  of  widow  and  children  of  Anson  Stanr 
trough. 

Indeed,  the  whole  ground  of  plaintiff's  claim  to  this  land  consists  in  the  fact 
that  their  ancestor  had  an  inchoate  right  to  the  same,  which  none  but  lumself 
or  his  heirs,  in  case  of  his  death,  had  the  power  to  perfect  into  an  absolute  tiUe. 

We  are  of  opinion  defendant  is  entitled  under  the  evidence  to  receive  from 
plaintiffi)  three  thousand  dollars,  by  way  of  reimbursement  of  moneys  expended, 
for  the  benefit  of  Anson  Stanbrough's  estate,  as  follows :  The  price  paid  by 
Groves  to  Anson  Stanbrough's  succession,  for  lots  No.  40  and  41,  each  contaimng 
an  equal  quantity  of  land,  was  five  thousand  dollars.  Half  of  that  sum,  theref(n«, 
or  twenty-five  hundred  dollars,  was  the  price  paid  for  lot  No.  40,  which  is  the 
subject  of  this  suit.  But  it  is  proved  that  defendant  has  also  had  to  pay  five 
hundred  dollars,  to  be  quieted  in  the  title  of  lot  No.  41,  for  which  the  heirs  of 
Seaborn  Cameron  had  brought  a  petitory  action  against  him.  As  the  estate  of 
Anson  Stanbrough  was  warrantor  of  the  title  of  lot  No.  41,  the  plaintiff,  as  heirs 
of  Anson  Stayibi'ough,  are  liable  for  the  reimbursement  of  the  five  hundred  dollars 
thus  paid.  As  regards  improvements  upon  the  land,  it  is  proved  that  45  acres 
were  cleared  at  the  time  of  the  probate  sale,  and,  it  is  admitted,  that  the  whole 
one  hundred  and  sixty  are  now  cleared  and  in  cultivation.  The  enhanced  value 
of  the  land  caused  by  clearing  is  variously  estimated  by  the  witnesses  at  $25  to 
975  per  acre.  The  printed  argument  of  plaintiff 's  counsel  admits  it  to  be  $40 
per  acre.  This  sum  multiplied  by  115,  the  number  of  acres  cleared  since  the  pro- 
bate sale,  gives  $4600  for  this  item,  add  81500,  cost  of  buildings,  etc.,  erected 
before  this  suit  was  brought. 

Total  allowed  defendant  upon  his  reconventional  demand $9100 

Against  which  we  allow  plaintiffs  rent  since  the  institution  of  this 
suit,  say  7  years  at  $500  per  annum,  or 3500 

Money  balance  due  defendant $5600 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed,  that  plaintiffs  recover  of  defendant  lot  No.  40  of  township  No.  16  of 
range  13  east,  with  the  improvements  thereon ;  but  that  no  writ  of  possession 
issue  on  this  judgment  untill  plaintiffs  pay  to  defendant,  or  deposit  in  the  hands  of 
the  Sheriff  of  Madison  parish,  for  account  of  defendant,  five  thousand  six  hundred 
dollars ;  and  it  is  further  decreed,  that  defendant  pay  the  costs,  with  the  exceptioD 
of  those  of  appeal  which  are  to  be  borne  by  plaintifi^. 
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The  State,  tlirough  Thomas  Askew,  State  Tax  Collector,  v.  The  Sonn- 
ERN  Steamship  Company. 

Thp  Stat?  Tax  Collector  has  a  right  to  Instltuto  an  action  In  tho  narao  of  tho  State,  for  the  recovery  of 
Lix&i,  when  it  In  evident  that  tho  sc^izare  of  property  would  occasion  an  injunction. 

nio  iot-Trat  of  a  company  in  stcanishipe  is  an  object  of  taxation  covered  by  the  flflh  clause  of  tho  flrst 
awiion  of  tho  Act  of  1855. 

Where  an  incorporated  company  ha.<j  property  subject  to  taxation  in  the  district  of  its  domicil,  they  are 
bound  tn  apply  to  have  tho  tax  roll  corrected  if  they  arc  erroneously  a&scssod. 

The  mill  tax,  under  tho  Act  of  tho  Legislature  of  1855,  is  levied  to  provide  moans  for  the  education  of 
the  white  youth  of  tho  State  ;  it  was  approved  tho  same  day  as  tho  Act  to  provide  a  revenue,  and 
being  for  diOerout  objects,  both  Acts  must  have  cfljct,  as  thoy  are  not  utterly  repugnant  to  each 
other. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Hunton  S  Miller^  for  plaintiff.    H.  J.  Leovy,  for  defendants  and  appellants. 

Merrick,  C.  J.  This  suit  is  brought  to  recover  from  the  defendants  $1,034  20, 
the  amount  of  the  State  tax  assessed  upon  $340,000,  the  amount  of  capital  in- 
vested or  employed  by  defendant  in  the  year  (1857)  in  traffic,  trade,  merchandize 
or  any  kind  of  commerce. 

The  defence  to  the  action  is  a  denial  of  authority  of  the  Tax  Collector  to  in- 
stitute the  suit ;  averments  that  interests  in  ships*  are  not  subject  to  taxation  ; 
that  the  statutes  creating  the  mill  tax  are  repealed  by  the  Act  of  1855,  No.  346, 
and  other  statutes ;  that  the  stockholders  of  the  company  are  assessed  individual- 
ly for  tho  interests  upon  which  the  tax  is  claimed  ;  that  the  valuation  is  excessive  ; 
that  the  company  have  existed  as  a  company  only,  a  small  portion  of  the  year, 
and  that  the  assessors  never  applied  for  a  list  of  property  as  required  by  sec.  34 
of  the  Act  of  1855,  p.  510. 

It  appears  to  us,  that  the  right  to  collect  the  taxes  presupposes  a  right  to  stand 
in  judgment  in  suits  of  injunction,  and  even  to  institute  an  action  in  the  name  of 
the  State,  wherever  the  taxes  cannot  otherwise  be  collected.  It  is  true  that  the 
law  has  indicated  a  more  summary  proceeding  than  suit  for  the  collection  of  the 
taxes ;  still  as  the  Sheriff  is  charged  with  their  collection,  for  which  he  is  com- 
pelled to  give  bond,  we  can  sec  no  sufficient  reason  why  he  should  not  be  permit- 
ted to  use  the  name  of  his  principal  in  a  direct  action,  instead  of  seizing  proper- 
ty, if  it  is  evident  that  the  seizure  will  occasion  an  injunction,  or  other  necessary 
delay.  Acts  1855,  sees.  54,  56.  It  docs  not  lie  in  the  mouth  of  a  defendant  to 
question  the  right  to  sue,  when  he  admits  the  propriety  of  the  same  by  the  issue 
he  tenders,  and  a  denial  of  the  right  of  the  State  to  recover.  The  Tax  Collector 
ought,  however,  to  treat  the  assessment  roll  as  a  warrant  authorizing  him  to  levy 
upon  property,  unless  there  are  grave  obstacles  in  the  way  of  such  proceeding. 

The  interest  of  the  company  in  steamships  soems  to  be  an  object  of  taxation 
covered  by  the  5th  clause  of  the  Ist  section  of  the  Act  of  1855.  It  names  as 
subject  to  taxation,  "  shares  of  stock  or  interest  in  steamboats,  ships,  brigs,  schoo- 
ners, and  all  other  water  crafts,  whether  at  home  or  abroad.'* 

As  the  company  had  property  subject  to  taxation  in  the  district  of  its  domicil, 
some  effort  ought  to  have  been  made  to  correct  the  tax  roll,  if  it  were  erroneous. 
The  defendant  has  not,  therefore,  brought  itself  within  the  rule  established  in  the 
cases  of  the  City  v.  Lesseps  and  the  City  v.  Rousseau.    11  An.  251  and  195. 
63 
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llie  mill  tax  is  given  by  the  Act  of  1855,  and  not  by  the  Act  of  1853,  as  snp- 
^'  posed.  It  was  approved  the  same  day  as  the  Act  to  provide  a  revenue.  The 
mill  tax  is  levied  to  provide  means  for  the  education  of  the  white  yonth  of  the 
State.  Acts  1855,  p.  422,  sec.  2.  The  tax  to  provide  a  revenue,  is  levied  for  the 
purpose  of  supporting  the  government,  to  pay  the  public  debt  and  promote  the 
public  interests  of  the  State.    lb.  502,  sec.  1. 

It  is  difficult  to  perceive  how  one  of  these  two  acts  can  repeal  the  other.  They 
are  for  different  objects,  and  being  passed  at  the  same  time,  must  both  have  eflect, 
miless  they  are  utterly  repugnant  to  each  other. 

The  other  grounds  of  objection  are  covered  by  the  decision  in  the  Le$sep$  case. 
11  Ann.  251. 

Judgment  affirmed. 


James  Turner  v.  Edward  Healy. 

Where  the  suit  was  for  danuiges  (br  slander  of  Utle  to  a  slave— Held ;  that  an  amendment  of  the  petftim 
by  the  plaintiff  praying  to  be  decreed  to  be  the  owner  of  the  slave,  was  properly  allowed  in  the  decree 
sostatning  an  exoepiion  to  the  petition,  on  the  ground  that  it  set  forth  no  cause  of  action. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Bouge,  Beale.  J. 
Henry  K,  Walshj  for  plaintiff.  /.  Duncan  Stuart,  for  defendant  and  appel- 
lant. 

Cole,  J.  The  only  question  in  this  case  is,  whether  pltuntiff  ought  to  have 
been  allowed  to  amend  his  original  petition. 

The  suit  was  instituted  for  damages  for  slander  of  title  to  a  slave.  Defendant 
filed  an  exception  that  there  was  no  cause  of  action,  because  there  was  no  prayer 
for  a  decree  of  title  to  the  slave. 

The  exception  was  sustained,  and  the  court  in  the  same  decree  authorized  plain- 
tiff to  file  an  amended  petition,  praying  to  be  decreed  to  be  the  owner  of  the 
slave. 

The  court  did  not  err.  The  amendment  was  consonant  with  the  nature  of  the 
action. 

If  it  had  not  been  permitted,  the  plaintiff  would  have  had  the  right  to  have  in- 
stituted at  once  another  action,  and  the  refusal  to  grant  the  amendment  would 
only  have  put  plaintiff  to  costs  without  any  furtherance  of  justice. 

Upon  the  merits,  we  see  no  reason  to  differ  from  the  judgment  of  the  District 
Court. 

It  is,  therefore,  ordered,  that  the  judgment  be  affirmed,  with  costs. 
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Thomas  Hale  u  Thb  Cmr  op  New  Orleans.  tiU? 

13    409 

A  bill  of  exceptions  to  the  rejection  of  evidence  in  the  court  below  will  not  be  noticed  in  the  Sapremo       ^    ^ 
Ootirt,  unless  It  contains  the  grounds  upon  which  the  testimony  was  rejected. 

Ibe  defendant  may  give  in  evidenoo,  wiUiout  amendment  of  the  pleadings,  ftects  which  have  occurred 
after  tasoe  Joined,  having  a  direct  bearing  upon  the  matters  in  controversy,  and  properly  admissible 
in  evidence,  the  power  being  reserved  to  the  court  to  order  a  continuance  or  grant  a  new  trial,  whoa 
the  other  party  is  talccn  by  surprise. 

An  amendment  to  the  pleadings,  setting  up  such  new  matter,  If  asked  ft>r,  should  be  allowed. 

A  party  most  show  an  actual  eviction,  in  order  to  recover  in  an  action  of  warranty. 

The  return  to  a  writ  of  possession  tai  a  suit  to  which  the  warrantor  was  not  a  party,  is  not  conclusive 
evidence  of  eviction. 

Where  contiguous  lots  of  ground  were  sold  separately  at  public  auction,  and  abjudicated  to  the  same 
purchaser,  Hdd :  that  it  was  a  sale  of  a  number  of  independent  things,  giving  a  right  of  warranty  as 
to  each,  and  that  the  purchaser  would  have  no  action  of  rescission  except  for  such  lots  as  were 
deprived  of  their  proportions  by  eviction  from  part  of  them. 

The  purchaser  who  went  into  poesossion  of  the  property  sold,  is  only  entitled  to  recover  ttom  his  war- 
rantor Interest  on  the  price  paid,  fjrom  the  date  of  the  eviction. 

The  WiUTantor  is  not  liable  for  the  taxes  paid  on  the  property  by  his  vendees. 

The  fourth  paragraph  of  Art.  2482  of  the  Qvil  Oude  does  not  include  counsel  foes  for  bringing  the  action 
against  the  wurrantor. 


APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds^  J. 
P.  £.  Bonfordy  for  plaintiff.    /.  /.  Michel^  for  defendant  and  appellant 

Mebbick,  C.  J.  In  March,  1853,  in  pursuance  of  permission  g^ven  by  the  Act 
of  the  L^islature  approved  March  21st,  1850,  a  portion  of  the  batture  in  front  of 
the  Second  Municipality,  now  the  First  District  of  New  Orleans,  was  sold  at  pub- 
lic auction,  for  the  benefit  of  the  city  and  others,  parties  to  an  act  of  compromise 
made  20th  September,  1820. 

At  this  sale  the  plaintiff  became  the  purchaser  of  twenty-two  lots  in  the  square 
bounded  by  Front,  Julia,  Fulton  and  St.  Joseph  streets,  for  the  aggregate  sum  of 
170,600. 

It  appears  from  the  adjudication,  that  twenty-one  of  the  lots  sold  for  $3100 
each,  and  the  lot  fronting  on  Fulton,  St  Joseph  and  Front  streets  for  $5500. 

Three  acts  of  pale  were  executed  for  the  property ;  two  for  six  lots  each,  at  the 
aggregate  prices  of  918,600,  and  numbered  from  two  to  thirteen,  and  one  act  for 
Usa  lots  numbered  from  fourteen  to  twenty-three  inclusive,  for  933,400.  The  sale 
was  for  one-fifth  cash,  and  the  balance  on  a  credit  of  one,  two,  three  and  four  years, 
with  eight  per  cent  interest  from  date  until  maturity. 

At  the  time  of  this  sale,  there  was  pending  a  suit  against  the  city  of  New 
Orleans,  to  recover  a  portion  of  the  batture,  which  included  the  entire  lot  No.  22, 
a  large  part  of  lots  Nos.  21  and  23,  and  a  small  portion  of  lot  No.  20.  This  suit 
was  finally  determined  by  this  court  against  the  city  in  February,  1856,  and  a 
writ  of  posses  lion  was  issued  in  May  following  against  the  city,  and  returned  exe- 
cuted in  August,  1856,  by  putting  the  Remys  in  possession.  The  lots  were 
suffered  to  remain  vacant. 

In  October  following,  the  plaintiff  instituted  the  present  action  to  rescind  the 
sale  of  all  the  lots,  alleging  that  the  object  of  his  purchase  was  to  erect  a  large 
pork  inspection  warehouse,  and  by  reason  of  the  eviction  ot  a  part,  the  property 
had  become  useless  for  the  purposes  for  which  it  was  bought. 

Plaintiff  claims  judgment  for  the  price  and  interest,  the  taxes  he  has  paid,  the 
payments  he  has  made,  and  counsel  fees. 
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^^^*  The  defendant's  counsel  attempted  to  amend  the  answer,  which  was  a  general 

N«w  osuujra  denial,  by  alleging  that  after  the  institution  of  this  suit,  viz,  March  14th  1857,  the 
city  of  New  Orleans,  in  order  to  protect  the  title  of  plaintiff,  purchased  of  Rm^ 
and  others  the  property  they  had  recovered  in  their  suit  against  the  city,  a  nego- 
tiation having  been  set  on  foot  for  this  purpose  immediately  after  the  decree  in 
that  case. 

The  judgment  of  the  lower  court  was  in  favor  of  plaintiff  for  $76,575  67  and 
interest,  and  $2000  attorney's  fees. 

The  city  appeals. 

The  record  contains  two  bills  of  exception  filed  by  the  defendant's  counsel :  one 
to  the  reception  of  evidence,  the  other  to  the  refusal  of  the  court  to  allow  def(aid> 
ant  to  file  an  amended  answer. 

The  first  of  these  bills  we  cannot  notice,  because  it  does  not  contain  the  groonds 
upon  which  the  testimony  was  rejected,  and  we  have  no  means  of  judging  correctly 
of  the  ruling  of  the  lower  court.    Bonnafee  v.  WiltZj  10  An.,  657. 

In  regard  to  the  bill  of  exception  taken  to  the  order  of  the  Judge  refosing  the 
amended  answer  called,  a  peremptory  exception,  the  reason  stated  for  the  refbsal 
to  receive  the  amendment  was  that  a  party  could  not  amend  his  pleadings  after 
the  suit  was  fixed  for  trial. 

The  record  does  not  inform  us,  as  we  perceive,  of  the  day  on  which  the  caose 
was  fixed  for  trial.  The  bill  of  exception  was  filed  the  19th  day  of  Mardi,  1857, 
and  the  act  of  compromise  or  sale  from  the  Eemys  was  executed  on  the  14th,  five 
days  previously. 

We  think  that  such  facts,  as  occur  after  issue  joined,  as  have  a  direct  bearing 
upon  the  matters  in  controversy  and  are  admissible  in  evidence  at  all,  may  be 
offered  in  evidence  without  any  amendment  of  the  pleadings,  the  poww  being 
reserved  to  the  court  to  order  a  continuance  or  new  trial  in  case  the  matter  was 
calculated  to  take  the  party  by  surprise.  This  being  the  case,  wc  can  see  no  pos- 
sible objection  to  the  allowance  of  an  amendment  to  the  pleadings,  setting  up  socli 
new  matter.  It  is  advantageous  to  both  parties.  It  benefits  the  party  ofknng 
the  amendment,  because  it  perpetuates,  by  written  pleadings,  the  final  issue  made 
between  the  parties.  It  benefits  his  adversary,  because  it  confines  the  issue  to  the 
allegation^  and  enables  him  to  take  advantage  of  any  variance. 

The  matter  sought  to  be  pleaded  having  occurred  only  five  days  before  the  oficr- 
ing  of  the  amendment,  is  an  additional  reason  why  it  should  have  been  allowed. 
The  rejection  of  the  amendment  was  equivalent  to  a  refusal  to  receive  the  testi- 
mony which  would  have  established  the  same.  The  matter  therein  set  forth  was 
important,  because  this  action  is  in  the  nature  of  an  action  of  warranty,  and  plain- 
tiff having  gone  into  possession  under  his  title,  has  no  cause  of  action  unless  be 
shows  actual  eviction,  or  facts  from  which  actual  eviction  may  be  inferred.  If 
then,  the  defendant  had  proven  the  all^ations  of  his  amendment,  setting  forth  the 
acquisition  of  Remy's  title,  and  connected  it  with  the  rebutting  proof  that  the 
plaintiff  had  never  been  actually  dispossessed,  notwithstanding  the  rctom  of  the 
writ  of  possession,  it  would  have  established  a  complete  defence  to  plaintiff^s 
action.  For,  under  our  law,  a  party  must  show  an  actual  eviction  in  order  to 
recover  in  an  action  of  warranty,  and  a  return  to  the  writ  of  possession  between 
other  parties  cannot  be  conclusive  even  if  it  amounts  to  a  ccMistructive  eviction. 
Melan^on's  Heirs  v.  DtJiamd  et  al,j  7  L.  R.,  286 ;  Fischer's  Heirs  v.  Cavallier 
et  al.y  10  L.  R.,  120.  See  also  the  case  of  Laborde  v.  New  Orleans,  opinion  book 
29,  p.  595. 
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This  error  of  the  lower  court  requireB,  that  the  case  should  be  remanded  for  a         h^u 
new  trial.    But  as  the  judgment  is  erroneous  in  some  other  particulars,  we  shall    Njcw 
notice  them,  in  order  that  this  case  may,  if  possible,  be  finally  disposed  of  on  the 
next  trial  in  the  court  below. 

Plauitiff  does  not  claim  that  the  suit  of  the  Remys  covered  any  portion  of  his 
purchase,  except  lot  No.  22  and  parts  of  lots  Nos.  20,  21  and  23.  Eighteen  other 
lots  contiguous  to  each  other  are  in  plaintiff's  possession,  according  to  his  own 
showing. 

It  is  not  pretended  that  the  plaintiff  communicated  to  the  public  authorities  and 
those  interested  therein  at  the  time  of  sale,  his  intention  to  build  inspection  ware- 
houses ;  nor  is  it  pretended,  that  there  was  any  agreement  that  certain  contiguous 
lots  should  be  sold  him,  in  order  that  he  might  carry  out  his  yiews.  He  went 
there,  as  every  other  bidder  did,  with  the  right  to  acquire  as  many  lots  as  hia  bids 
would  entitle  him  to,  and  subject  to  be  defeated  by  any  one  who  should  bid  more» 
The  property  had  been  divided  into  as  many  distinct  things  as  there  were  lots,  in 
order  to  suit  the  demand  of  the  public  and  the  convenience  of  the  vendors.  If  they 
had  SakUea  into  the  hands  of  twenty-two  purchasers,  it  is  clear  that  those  pur- 
chasers could  not  join  and  rescind  the  whole  sale  if  it  should  turn  out  that  four  of 
them  had  been  evicted  from  the  lots  sold  them.  If  the  twenty-two  should  after- 
wards sell  to  one  vendee,  we  think  he  could  not  exercise  any  greater  right  than 
his  immediate  vendors. 

If  the  public  sales  of  this  kind  of  property  were  not  considered  as  the  sales  of 
80  many  distinct  things,  it  would  be  a  misfortune  to  have  one  person  become  the 
purchaser  of  many  lots,  as  the  rescission  would  be  on  a  larger  scale  for  the  eviction 
of  a  small  portion  of  the  property. 

The  suit  of  Remy  operated  as  a  constructive  notice  to  the  plaintiff,  and  there- 
fore, there  is  a  stronger  reason  for  holding  in  this  case  that  sole  of  Uie  lots 
was  a  sale  of  a  number  of  independent  things,  giving  a  right  of  warranty  as  to 
each,  and  that  the  purchaser  has  no  action  of  rescission,  except  for  such  lots  as  have 
been  deprived  of  their  proportions  by  eviction.  0.  0.  2428,  865,  2518 ;  Andry 
V.  Foy,  6  M.  696,  7  M.  33 ;  Bertrand  v.  Arcuily  4  An.  432. 

The  cases  of  D'Aquin  v.  Conner ^  3  L.  R.,  395,  and  McCdlom  v.  McCollomy  6 
Rob.  606,  are  not  in  point.  They  were  cases  of  the  sales  of  plantations,  where 
th<!re  were  evictions  of  large  portions  of  the  same. 

In  the  event  that  the  proof  shall  show  (on  a  new  trial)  an  actual  eviction  of  the 
plaintiff  of  parts  of  four  lots  previous  to  the  institution  of  his  suit,  the  question 
will  again  arise  as  to  the  time  from  which  interest  must  be  allowed.  Wo  think 
interest  is  only  due  on  the  principal  paid  from  the  date  of  the  eviction.  The 
property  would  doubtless  have  been  productive  in  other  hands,  and  the  proof 
shows  that  if  a  fence  had  been  put  around  it,  it  would  have  rented  for  $1800  or 
92000  per  annum.  The  use  of  the  property  is  considered  equivalent  to  interest 
on  the  price.  See  D'Aquin  v.  Coiron,  3  L.  R.  395  j  12  L.  R.,  313 ;  16  L.  R.  35. 
The  case  of  Burrows  v.  Pierce,  cited  by  plaintiff's  counsel,  is  not  in  point.  Bur- 
rows "  never  had  nor  could  obtain  possession  or  enjoyment  of  the  property,"  and 
Mr.  Justice  Preston  says  "  he  should  recover  interest  on  the  price  paid  for  it  from 
the  day  of  sale,  and  which  he  could  not  have  recovered  if  he  had  enjoyed  the 
fruits  and  revenues  of  the  property."    6  An.,  304. 

In  regard  to  the  taxes  paid  by  the  plaintiff,  they  are  dues  to  the  government  for 
the  possession  of  the  property,  and  if  he  had  retained  the  price  instead,  he  would 
have  been  compelled  to  pay  taxes  upon  the  capital  in  his  hands.    Defendant 
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Hau         cannot  be  charged  with  the  taxes  paid  by  plaintiff,  ahoold  the  action  be  i 
Nsw  0BUU58.    tained. 

The  paying  of  the  property  depends  upon  other  principles.  It  is  an  expense 
which  tends  to  the  preservation  of  the  property,  and  doubUess  coald  have  been 
recovered  from  the  Remys  in  the  event,  and  for  the  amount,  it  exceeded  the  reve- 
nues of  the  property.  We  can  see  no  good  reason,  if  there  be  a  recovery,  why 
the  city  should  not  pay  pro  rata  for  the  pavement  and  gutters  in  front  of  said  four 
lots,  as  it  is  a  permanent  improvement  and  increases  the  value  of  the  property  to 
which  the  city  wiU  then  have  succeeded  by  virtue  of  the  purchase  of  the  rights  of 
Remy  to  the  property  in  controversy,  and  the  rescission  of  the  sale. 

The  allowance  of  attorney's  fees  was  also  erroneous.  We  have  had  occasioQ 
repeatedly  to  state  that  the  law  does  not  ordinarily  allow  fees  for  counsel  who  are 
employed  to  vindicate  the  rights  of  parties.  See  Young  v.  Courtney,  13  An.; 
Melan^s  Heirs  v.  Robichaud,  19  L.  R.,  360.  The  case  of  Tear  v.  WiUiams,  2 
An.,  868,  was  decided  under  Article  2482  of  the  Civil  Code ;  but  the  case  in  19 
L.  R.,  360,  does  not  seem  to  have  been  called  to  the  attention  of  the  court  then 
in  session  at  Alexandria.  On  a  reconsideration  of  the  question,  we  think  that  the 
damages  mentioned  in  the  fourth  paragraph  of  Article  2482  do  not  indude  coun- 
sel fees  for  bringing  the  action  in  which  they  are  sought  to  be  recovered.  We  are 
satisfied  with  the  reasoning  of  the  court  in  the  case  of  Mdan^on*s  Heirs  v.  Robi- 
cliaud's  Heirs,  19  L.  R.,  357. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  this  case  be  remanded  to  the 
lower  court  for  a*  new  trial,  with  instructions  to  receive  the  amended  answer  of  the 
defendant,  and  to  be  governed  by  the  views  herein  expressed,  and  in  other  respects 
to  proceed  according  to  law,  the  plaintiff  paying  the  costs  of  ^peal. 

Buchanan,  J.,  dissenting.  I  feel  myself  constrained  to  dissent  from  the  qiinioD 
of  the  majority  of  the  court 

I  think  that  the  defendant  had  no  right  to  change  the  issue  so  as  to  defeat  plaio- 
tiff 's  right  of  action,  after  that  right  had  been  asserted  in  this  suit. 

I  think  the  judgment  of  the  lower  court  should  be  affirmed. 
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City  of  New  Orleans  v,  John  Holhes,  Recorder. 

Tlio  T/'gislaturc  has  Iho  power  to  make  an  Exception  to  the  general  rule  with  regard  to  the  promiilga- 
tioD  of  laws,  and  to  give  to  an  Act  Tull  force  and  olTect  from  the  date  of  its  passage. 

The  section  of  the  Act  of  the  20th  of  March,  1868,  enUtlod  <<  An  Act  relative  to  Judicial  manf»em 
against  the  city  of  New  Orleans,"  which  provides  that  no  inscription  of  a  Judgment  agataist  the  ctty 
shall  operate  as  a  Judicial  mortgage,  is  not  in  violation  of  the  Article  of  the  OonsUttttloa  which 
declares  that  no  law  shall  ho  passed  impairing  the  obligation  of  contracts. 

The  Judicial  mortgage  resulting  flrom  the  inacrlptioa  of  a  Judgment,  forms  no  port  oT  the  oontract  apB 
which  the  Judgment  was  rendered. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  How^I,  J. 
/.  /.  Michel,  for  plaintiff.    Lacy  ^  Upton,  for  defendant  and  appelkint 
Cole,  J.    On  the  20th  March,  1858,  the  Legislature  passed  "  an  Act  rdativc 
to  judicial  mortgages  against  the  city  of  New  Orleans,"  which  provides  : — 

1.  Whenever  the  city  of  New  Orleans  shall  apply  to  the  Recorder  of  Mort- 
gages of  said  city,  for  certificates  of  mortgages  recorded  agamst  the  city,  that  it 
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sliall  be  the  duty  of  the  Recorder  to  mention  in  such  certificate  only  special    N«w  OMsim 
mortgages  which  may  have  been  granted  by  the  city,  and  to  omit  all  judicial  mort-        Houib. 
gages  arising  from  the  inscription  of  the  judgments  rendered  against  the  city  and 
recorded  in  the  mortgage  office. 

2.  That  hereafter  no  inscription  of  a  judgment  rendered  against  the  city  of 
New  Orleans  shall  operate  as  a  judicial  mortgage  against  any  property  of 
the  city. 

3.  That  all  laws  contrary  to  the  provisions  of  this  Act  are  repealed. 

4.  That  the  Act  shall  take  effect  from  and  after  its  passage. 

The  city  having  applied  to  the  Recorder  for  a  certificate,  in  accordance  with 
ibis  law,  be  refused  to  accord  the  same. 

On  motion  of  the  City  Attorney,  the  District  Court  ordered  the  Recorder  to 
show  cause  why  a  writ  of  mandamus  should  not  issue,  directing  him  to  grant  the 
city  a  mortgage  certificate,  conformably  to  the  provisions  of  the  first  section  of  the 
above-mentioned  Act. 

Upon  a  hearing,  the  rule  nisi  was  made  absolute,  and  the  mandamus  was 
ordered  to  issue,  from  which  judgment  the  Recorder  has  appealed. 

Appellant  has  made  two  points  in  tlus  court,  on  which  he  relies  for  a  reversal 
of  the  judgment. 

1.  "  The  statute  sought  to  be  enforced  had  not  been  promulgated  at  the  date  of 
the  rule," 

It  is  in  the  power  of  the  L^islature  to  make  a  law  take  effect  from  its  pas- 
sage. 

There  is  nothing  in  the  Constitution  of  the  State,  which  requires  a  fixed  time  to 
elapse,  after  the  enactment  of  a  statute,  before  it  can  take  effect. 

The  Legislature  has  adopted  a  general  rule  as  to  the  time  that  must  expire  after 
publication,  before  a  statute  can  be  deemed  to  be  promulgated,  and  to  have  the 
force  of  Liw. 

The  same  power  that  created  the  rule  can  make  the  exception. 

2.  "  That  the  statute  is  unconstitutional,  null  and  void,  and  impairs  the  obliga- 
tion of  contracts." 

There  is  nothing  unconstitutional  in  the  provision,  that  no  inscription  of  a  judg- 
ment against  the  city  shall  operate  as  a  judicial  mortgage,  and  it  docs  not  impair 
the  obligation  of  contracts. 

The  judicial  mortgage  resulting  from  the  inscription  of  a  judgment  is  no  part 
of  the  contract  upon  which  the  judgment  was  based. 

Judicial  mortgages  are  the  mere  creations  of  the  law. 

Judgment  affirmed  with  costs. 

Mbbjuck  C.  J.,  concurring.  Whatever  rights  the  judgment  creditors  of  the 
city  of  New  Orleans  acquired  by  recording  their  judgments  prior  to  the  Act  of  20th 
of  March,  1858,  (p.  221,)  are  protected  by  Art.  105  of  the  Constitution,  which  de- 
dares,  that  vested  rights  cannot  be  divested,  unless  for  purposes  of  public  utility, 
aad  adequate  compensation  previously  made. 

The  Act  in  question  must  therefore  be  construed  in  reference  to  this  provision 
of  the  Constitution.  If  we  attend  to  the  language  of  the  Act,  we  find  that  it  is 
the  city  alone  for  whom  the  kind  of  certificate  mentioned  in  the  statute  is  required 
to  be  made  when  applied  for  by  her  proper  officers. 

Every  other  person  having  an  interest  in  procuring  a  full  certificate  of  mort- 
gages, or  other  proof  of  registry  of  his  mortgages,  can  do  so,  and  the  Recorder 
cannot  withhold  the  proper  certificate.    Indeed,  were  there  a  controversy  on  the 
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New  OKLKA3I8    qnestion  of  priority  of  mortgages,  in  my  opinion,  it  would  be  in  the  power  of  tiie 
Houm.        court  to  require  the  proof,  by  the  production  of  the  books,  and  other  modes  of 
proof,  were  the  certificate  refused ;  and  so  I  understand  to  be  the  conclusion  of  my 
colleagues. 

Of  course  after  the  passage  of  the  Act,  the  Roister  could  neither  record  judg- 
ments presented  for  registry,  nor  exemplify  the  same  upon  his  certificate  of  morU 
gages  for  any  one. 

I  deem  what  Mr  Justice  Cole  has  said  on  the  subject  of  the  promulgatioD  of 
the  Act  as  conclusive,  and  concur  in  the  decree. 


I  IS   fiM 

n.  M.  Summers  v.  United  States  Inscrance,  Annuity  and  Tbcst  Co. 

Ry  th<'  tomis  of  iho  application  for  a  poliry  of  insurance,  ft  appeared  that  tho  sLiro  whose  life  was  in- 
sured WU8  a  laborer  in  a  tolNicco  warehouse,  and  the  policy  declared  that  he  was  not  to  bo  cmployM 
in  a  more  hazardous  occupation  ;  the  slave  was  subsetiucotly  drowned  in  tlio  river  Missatvippi  by 
fiilliug  from  a  plank  whilst  walking  on  it  from  a  steamboat  to  the  shore,  liaving  been  sent  by  hte  iiiat4rr 
up  tho  count,  to  be  employed  on  a  sugar  plantation. — Htld :  That  as  the  slave  was  not  loet  while 
actually  employed  on  the  sugar  plantation,  and  the  master  was  not  prohibited  by  the  policy  frcim 
removing  the  slave  from  New  Orleans,  except  that  ho  could  not  bo  taken  to  more  soathcm  lo^lttk*, 
the  cnniiiany  was  liable  for  the  loss. 

Utid :  Tliat  |iarol  evidence  was  admissible  to  show  that  tho  written  assignxnent  of  a  policy  of  insoruce 
was  intended  as  collateral  security  for  an  obligation  which  bad  been  discharged  before  the  suit  «aa 
brought  on  the  policy. 

Hiid:  Tliat  testimony  to  show  that  the  company  would  not  have  instircd  at  the  rate  of  the  imlirT.f 
it  had  been  known  that  the  slave  would  have  been  subjected  to  tho  risk  of  a  voyago  on  a  stoamUai. 
was  properly  reftited. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Mdise  4*  Randolph,  for  plaintiff.    Hiestand  and  Leovy,  for  defendants  aod 
appellants. 

Cole,  J.  This  suit  is  brought  on  a  policy  of  life  insurance  to  recoTcr  the 
amount  insured,  on  one  of  the  three  slaves  described  in  the  policy,  alleged  to  bare 
become  lost  by  means  of  the  perils  insured  against 

It  is  insisted  that  defendant  is  not  liable,  because,  by  the  terms  of  the  application, 
the  slaves  were  insured  as  laborers  in  a  tobacco  warehouse,  and  the  policy  declares 
that  they  are  not  to  be  employed  in  a  more  hazardous  occupation.  That  the  slave 
was  lost  at  Lobdcll's  landing,  whilst  walking  on  the  plank  from  the  steamer  Emperor 
to  the  shore.  That  he  was  then  being  sent  by  plaintiff  to  be  employed  upon  a  sogar 
plantation,  which  defendant  avers  is  a  more  dangerous  occupation  than  that  of 
working  in  tobacco  warehouses. 

This  defence  cannot  be  maintained. 

The  slave  was  lost  whilst  a  passenger  on  a  Mississippi  steamboat.  There  was 
no  provision  in  the  policy  to  prevent  the  plaintiff  from  removing  the  slave  from 
New  Orleans,  except  that  he  could  not  be  taken  to  more  southern  localitiis. 
Which  implies,  he  might  be  conducted  to  more  northern  latitudes. 

Ix)bdeirs  landing  is  located  further  north  than  New  Orleans. 

Conceding  that  a  sugar  plantation  is  a  more  hazardous  employment  than  tohacco 
warehouses  ;  still,  the  slave  was  not  lost  whilst  working  thereupon.  He  had  not 
reached  the  plantation. 
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If  plaintiff  had  not  had  the  intention  of  employing  him  npon  a  plantation,  but 
had  been  taking  the  slave  at  the  time  of  his  death  to  work  in  a  tobacco  warehouse  v.  8.  in.  Co. 
in  Virginia,  there  could  then  be  no  doubt  of  the  liability  of  the  defendant.  The 
intention  to  employ  him  on  a  sugar  plantation  was  not  the  cause  of  his  death  ; 
but  a  strong  wind  which  caused  him  to  lose  his  balance  and  fall  in  the  water  in 
passing  on  a  plank  from  the  steamer  to  the  shore. 

If  plaintiff  had  accompanied  the  slave,  he  might  have  changed  his  mind  after 
arriving  at  the  plantation  and  returned  with  the  slave  to  New  Orleans. 

There  is  nothing  in  the  policy  which  liberates  the  defendant  from  liability  on 
account  of  the  intentions  that  plaintiff  might  entertain  during  the  existence  of  the 
policy  of  violating  its  terms. 

There  is  a  bill  of  exceptions  to  the  admission  of  the  testimony  of  Mr.  West,  of 
the  firm  of  Cammadcj  Squires  if  West. 

The  policy  and  the  application  bear  upon  them  the  written  assignment  of  the 
plaintiff  of  all  his  rights  and  interest  therein  to  Cammacky  Squires  if  West. 

Mr.  West  testified,  that  neither  he  nor  his  firm  had  any  interest  therein,  and 
had  not  had  for  a  long  time ;  that  it  had  been  given  as  collateral  security  for  an 
obligation  that  had  long  since  been  settled,  and  the  original  obligation  had  been 
extinguished  before  the  institution  of  this  suit. 

Defendant  maintains  that  plaintiff  cannot  have  his  action  upon  the  policy,  until 
he  shows  a  written  reassignment  to  himself. 

We  are  of  opinion,  that  this  parol  evidence  did  not  contradict  a  written  instru- 
ment ;  it  did  not  deny  that  a  transfer  had  been  made  to  the  firm,  but  only  that 
the  effect  of  the  transfer  had  ceased,  and  the  firm  had  the  right  to  disavow  any 
further  interest  in  the  policy. 

There  is  also  a  bill  of  exceptions  to  the  opinion  of  the  Judge  rejecting  testi- 
mony to  show  that  the  company  would  not  have  insured  at  the  rate  of  the  policy, 
if  it  had  been  known  that  the  slave  would  have  been  subjected  to  the  risk  of  a 
voyage  on  a  steamboat. 

The  Judge  did  not  err.  The  witnesses  were  not  offered  to  explain  an  obscure 
expression  in  the  policy,  but  to  establish  a  prohibition  not  in  the  policy  . 

Judgment  affirmed,  with  costs. 


A.  W.  Walker  v.  V.  Sanchez. 

Jarisiirtion  by  oar  court  over  on  abfumtce,  by  tho  appointment  of  a  caraior  adkoeio  represent  him,  is 
ODly  acqalrcd  when  tbo  subjoct-matter  of  the  suit,  and  the  naturo  of  tho  proceeding  render  such  an 
appointment  proper. 

The  curator  ad  hoc  cannot,  by  hi«  pleadings,  invest  the  court  with  Jurisdiction  when  otherwise  the 
court  would  have  none. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds^  J. 
Elmore  tf  King,  for  plaintiff.    A.  G.  Semmes,  for  defendant  and  appellant. 
Mbrrick,  0.  J.    This  suit  was  commenced  by  injunction  and  the  appointment 
of  a  curator  adhocio  recover  $7,757  21  damages  all^^ed  to  have  been  sustained 
64 
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Waubr  y^j  j^  plaintiff,  by  the  anlawfal  seizarc  in  the  State  of  Florida,  in  an  attadunent 
Sakchbi.  tbere  issued  at  the  suit  of  Sanchez  against  /.  M.  Hernandez^  of  one  hundred  uA 
fifty-five  slaves  bought  by  plaintiff  of  Hernandez.  The  attachment  was  levied  on 
the  3d  day  of  March,  1853,  and  the  items  of  damage  alleged  are  jail  fees,  addi- 
tional interest,  counsel  fees,  traveling  expenses,  and  two  month's  wages  of  one 
hundred  hands. 

The  n^roes  were  sold  by  Hernandez  to  Walker y  in  January,  1853,  and  were  to 
be  delivered  when  Walker  complied  with  the  terms  of  sale.  Prior  to  the  levy  of 
the  attachment,  the  negroes  were  delivered  to  one  Washington,  to  be  delivered  to 
Walker  on  such  compliance.  They,  or  a  part  of  them,  appear  to  have  been  under 
seizure  under  other  process  also  when  the  attachment  was  levied. 

As  part  of  the  price  of  the  negroes.  Walker  gave,  among  others,  four  notes  for 
$490,  payable  in  one,  two,  three  and  four  years ;  and  one  for  seven  thousand  doU 
lars,  payable  four  years  after  date,  to  the  order  of  Walker,  and  dated  April  Ist, 
1853. 

These  notes  were  deposited  with  Colonel  Thomas  F.  Hunt,  of  New  Orleans, 
and  on  the  17th  day  of  April,  an  agreement  was  entered  into  in  Florida,  between 
Sanchez  and  Hernandez,  by  which  the  attachment  was  to  be  released  by  the  de- 
livery, among  other  things,  of  the  note  of  seven  thousand  dollars,  then  in  Colonel 
Hunts  hands.  On  the  20th  of  the  same  month,  Hernandez  gave  Sanduz  an  or- 
der on  Colonel  Hunt  for  the  five  notes  in  his  hands,  above  mentioned. 

Plaintiff  avers  the  ownership  of  the  notes  in  Sanchez  ;  alleges  that  he  has  been 
informed  and  believes  Sanchez  intends  to  transfer  the  notes,  and  as  a  consequence 
plaintiff  will  not  be  able  to  collect  of  the  same,  the  amount  which  is  due  him. 

He  prays  for  an  injunction  against  Thomas  F.  Hunt,  and  for  a  curator  ad  hoc 
to  represent  Sanchez,  an  absentee,  and  that  judgment  be  rendered  against  Snii- 
chez  for  $7,757  21  and  costs.    The  suit  was  commenced  June  3d,  1853. 

The  curator  ,a<2  hoc  prayed  for  oyer  of  the  act  of  sale,  and  excepted  to  the  snit 
on  the  ground,  that  it  was  a  suit  by  attachment  under  the  disguise  of  an  injunc- 
tion ;  that  the  bond  and  affidavit  were  insufficient,  and  for  other  causes  patent  on 
the  face  of  the  petition,  and  prayed  that  the  injunction  be  dissolved  with  damage 
and  interest,  and  attorney's  fees. 

An  answer  was  also  filed  reserving  exceptions,  and  in  the  absence  of  instmc- 
tions,  denying  all  the  allegations  of  plaintiff's  petition,  and  alleging  that  defen- 
dant, by  reason  of  the  unjust  and  illegal  proceedings  of  plaintiff,  has  sustained 
$2,500  damages,  which  the  curator  ad  hoc  claims  by  way  of  reconvention. 

There  was  judgment  in  favor  of  plaintiff  for  $6,324  20  ;  and  it  was  decreed, 
that  the  injunction  be  perpetuated  until  the  amount  of  the  judgment  should  be 
paid  by  defendant. 

The  curator  ad  hoc  has  taken  a  devolutive  appeal. 

The  appellant's  counsel  urges,  as  a  preliminary  question,  that  the  lower  court 
had  no  jurisdiction  over  the  demand  in  this  case. 

To  this,  it  is  replied  by  the  counsel  for  the  appellee,  that  Sanchez  has  never  dis- 
claimed the  acts  of  the  curator  ad  hoc,  and  that  the  counsel  who  appears  in  tJiis 
court  was  retained  by  Sanchez  personally,  and  that  he  adopts  the  pleas  of  the 
curator  cd  hoc,  and  is,  therefore,  bound  by  them.  That  none  of  these  pleas  deny 
the  jurisdiction  of  the  court,  and  that  the  curator  ad  hoc,  without  requiring  judg- 
ment upon  his  exceptions,  filed  a  reconventional  demand,  and  thereby  waived  all 
questions  as  to  jurisdiction. 

Since  the  decisions  in  the  cases  of  Brougkton  v.  King  and  Dupuy  v.  Hunl,  3 
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Add.  562  and  569,  and  the  snbseqaent  decisions  of  this  court  affirming  the  doc-       Wam«r 
trine  of  those  cases,  the  curator  ad  hoc  cannot,  by  any  informality  of  pleading,       SAwcma. 
invest  the  court  with  jurisdiction  which  the  subject-matter  of  the  suit  and  nature 
of  the  proceeding  do  not  give. 

As  the  judgment  cannot,  in  general,  be  in  penonamj  where  the  service  of  pro- 
cess has  been  on  a  curator  ad  hocj  the  court  must  look  to  the  subject-matter  of 
the  controversy  in  pronouncing  the  decree.  See  Stevens  v.  Graves,  9  An.  239  ; 
Hedrick  v.  Banister,  10  An.  208. 

Here  the  plaintiff  *s  demand,  under  the  most  favorable  view,  was  one  sounding 
io  damages  for  the  wrongful  seizure  of  his  property  by  Sanchez.  Sancftez  had 
become  the  holder  of  certain  obligations  of  the  plaintiff  not  yet  due.  It  was, 
therefore,  not  possible  that  compensation  could  have  taken  place,  and  that  notes 
irhich  had  been  discharged,  were  about  to  be  put  in  circulation.  Neither  did  the 
nature  of  the  debt  give  Walker  a  privilege  upon  the  notes ;  and  it  is  likewise  cer- 
tain that  the  service  of  an  injunction  upon  Sanchez's  agent.  Colonel  Hunt,  could 
not  create  one.  There  was  then  nothing  in  the  nature  of  the  controversy  or  pro- 
cess which  could  give  the  court  jurisdiction. 

Bat  it  is  urged :  "  If  Sandiez  had  sued  Walker  on  these  notes,  the  kttcr  had 
an  undoubted  right  under  the  Act  of  1839,  amending  the  Code  of  Practice  (Rev. 
Stat  p.  96,  sec.  32),  to  set  up  his  claim  against  Sanchez,  by  a  plea  in  reconven- 
tion. The  greater  necessarily  includes  the  lesser  right  If  Walker  could  prevent 
Sanchez  from  compelling  him  to  pay  the  notes  by  judgment,  a  fortiori,  he  could 
prevent  Sanchez  from  compelling  him  to  pay  them  by  passing  them  off  to  third 
persons." 

This  argument  admits  of  an  answer.  The  conditions  upon  which  one  may  set 
up  in  reconvention  a  demand  not  necessarily  connected  with  or  incidental  to  the 
main  cause  of  action  are :  1st  That  the  party  should  institute  an  action  ;  and, 
2dly.  That  he  should  reside  out  of  the  parish  or  out  of  the  State.  Rev.  Stat  p. 
96,  sec  32  ;  C.  P.  375. 

The  first  of  these  conditions  has  not  happened,  and  may  never  happen,  and 
nothing  prevented  Sanchez  from  becoming  a  resident  of  this  city  at  the  maturity 
of  his  obligations.  If  the  conditions  do  not  happen,  and  Sanchez  does  not  submit 
himself  to  the  jurisdiction  of  our  courts,  no  reconventional  demand  can  be  insti- 
tuted against  a  prospective  demand  to  be  based  upon  a  state  of  facts  which  it  is 
imagined  may  happen  four  years  afterwards. 

We  conclude  that  the  proceeding  in  this  case,  is  not  warranted  by  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed ;  and  now  pronouncing  such  judgment 
as  ought  to  have  been  rendered  by  the  lower  court :  It  is  ordered  that  the  plain- 
tiff's demand,  including  the  injunction,  be  dismissed,  as  for  the  want  of  jurisdic- 
tion, and  that  said  plaintiff  pay  the  costs  of  both  courts. 
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Eliza  Jane  Eagan  and  Husband  v.  John  M.  Bell,  SherifT,  et  al. 

The  tacil  mortgage  of  a  minor  for  anuoliqaidated  amount,  upon  property,  opposes  no  legal  impedimeni 
to  the  seizure  and  sale  or  such  property,  at  the  instance  of  a  Judgment  creditor  of  the  owner. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
C.  Roselius  and  H.  Dugue,  for  plaintiff  and  appellant    DurarU  Jb  Homor, 
for  defendants. 

Merrick,  C.  J.  The  opinion  prepared  by  Mr.  Justice  Spofford  before  his  resig- 
nation, is  adopted  as  the  opinion  of  the  Court.    It  is  as  follows,  viz : 

Spofford,  Ex  J.  This  injunction  suit  is  properly  a  sequel  to  the  case  of  Gra- 
ham  V.  Eagan, 

After  execution  was  issued  upon  the  judgment  in  that  case  and  levied  upon  the 
property  mortgaged  to  Graham  by  Eliza  Jane  Eagan,  she  as  tutrix  of  her  minor 
son  sued  out  an  injunction  to  stay  the  same,  upon  the  ground  that  one-half  the 
property  thus  mortgaged  belonged  really  to  said  minor  as  heir  of  her  former  hus- 
band Robert  Gray,  who  acquired  it  during  the  community  between  them ;  and 
that  as  to  the  other  half  which  really  belonged  to  her,  the  creditor  was  debarred 
from  seizing  it  because  it  was  affected  in  her  hands  by  a  tacit  mortgage  in  favw 
of  the  said  minor  whose  claims  upon  her  were  not  yet  liquidated. 

The  injunction  was  wholly  dissolvred  upon  exceptions  which  went  to  the  sofli- 
ciency  of  the  petition. 

As  to  one-half  the  property  admitted  by  the  plaintiff  to  belong  to  her  in  her 
individual  right  as  survivor  in  community,  the  judgment  dissolving  the  injunction 
was  manifestly  right.  The  minor's  tacit  mortgage  for  an  unliquidated  amount 
offered  no  legal  impediment  to  a  seizure  and  sale  of  the  property  at  ihe  instance  of 
a  judgment  creditor  of  the  owner.  C.  P.  710 ;  McHugk  v.  Steteart,  12  An. 
361  ;  Holmes  v.  Hemken,  6  Rob.  51. 

But  as  to  the  half  alleged  to  be  owned  by  the  minor  James  Niblcck  Gray,  the 
case  is  different.  The  district  judge  seems  to  have  acted  upon  the  impression  that 
the  plaintiffs  in  this  cause  were  estopped  Irom  urging  this  as  a  ground  of  injunc- 
tion, because  the  facts  were  known  to  them  at  the  time  a  judgment  was  sought  by 
Gra/iam  against  Mrs,  Eagan  personally  with  privil^;e  upon  this  property ;  and 
not  having  been  pleaded  by  her  as  a  defence  to  that  action,  these  facts  formed  no 
proper  ground  for  injunction  here.  That  would  be  true  were  the  parties  really  the 
same ;  but  in  the  other  suit  Mrs,  Eagan  appeared  only  in  her  personal  capacity 
to  defend  her  personal  rights ;  here  she  does  not  appear  at  all  in  her  own  rights, 
but  the  real  plaintiff  is  the  minor,  acting  through  her  as  his  legal  representative; 
and  however  disagreable  may  be  the  spectacle  of  a  party  coming  into  court  as  the 
representative  of  a  minor  to  impugn  acts  which  she  herself  has  done  to  the  preju- 
dice of  her  pupil's  interest,  we  cannot  on  that  account  suffer  such  illegal  injury  to 
be  consummated  without  an  investigation  of  the  facts ;  the  minor  is  not  estopped 
by  the  apparent  lack  of  good  faith  in  the  tutrix. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  avoided  and 
reversed ;  and  it  is  now  ordered,  adjudged  and  decreed,  that  the  injunction  sued 
out  by  the  plaintiff  be  dissolved  as  to  one  undivided  half  of  the  property  seized, 
and  described  in  the  petition,  and  that  the  sheriff  be  authorized  to  proceed,  to  sell 
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the  said  midiTided  half  according  to  law  ;  and  it  is  further  ordered  and  decreed,  eagav 
that  as  to  the  other  undivided  half  of  the  said  property,  the  injunction  be  provi-  bkll. 
sioDally  reinstated,  the  exceptions  to  the  petition  being  so  far  overruled ;  and  upon 
this  branch  of  the  case  it  is  ordered  that  the  cause  be  remanded  for  further  pro- 
ceedings and  a  trial  according  to  law ;  the  costs  of  this  appeal  to  be  paid  by  the 
defendants  and  appellees,  the  costs  in  the  court  below  and  the  damages  to  be  re- 
served for  future  adjudication. 


City  op  New  Orleans  v.  John  T.  Jeter 

After  the  delay  has  expired  for  citing  delinquent  tax  payers  onder  the  Act  of  the  Leginlatnro  of  March, 
aoth,  1865,  providing  the  mode  of  collecting  city  taxes,  the  procodings  are  to  bo  conducted  by  the 
aiy  Attorney  by  virtue  of  tbe  Thirty -Fifth  Section  of  that  Act. 

Itio  Act  of  the  Legislature  of  1855,  which  provides  that  a  commission  of  five  per  cent,  should  be  added 
to  each  tax  bill  for  the  fees  of  the  Qty  Attorney,  was  repealed  by  the  Act  of  1856. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
Laville  if  Mord,  for  plaintiff.    Hiestand  4*  Leovy^  for  defendant  and  appel- 
lant. 

Cole,  J.  This  is  a  suit  for  taxes  due  the  city  of  New  Orleans  on  real  estate 
in  1857. 

There  was  judgment  for  plaintiff,  and  defendant  has  appealed. 

There  are  two  points  made  by  appellant. 

1.  That  the  Assistant  City  Attorney  had  not  the  right  to  institute  this  pro- 
ceeding. 

The  Act  of  the  Legislature,  approved  March  20th,  1856,  entitled,  "An  Act  to 
amend  an  Act  entitled  an  Act  to  consolidate  the  city  of  New  Orleans  and  to 
provide  for  the  government  of  the  city  of  New  Orleans  and  the  administration  of 
the  affairs  thereof,  "  section  107,  provides  that  it  is  the  duty  of  the  Treasurer  to 
put  in  suit  in  courts  of  competent  jurisdiction  all  unpaid  bills  for  taxes  levied  upon 
property  assessed  in  the  several  districts,  and  that  it  shall  be  the  duty  of  the  Jus- 
tice of  the  Peace  and  the  Clerks  of  the  Courts  in  which  such  suits  may  be  brought, 
by  an  advertisement  in  the  official  journal  of  the  city,  to  cite  all  said  delinquent 
tax  payers  to  appear,  within  fifteen  days  from  the  date  of  the  first  insertion  of  said 
advertisement,  before  the  respective  courts  in  which  the  bills  are  put  in  suit,  and 
answer  the  demand  contained  in  said  tax  bills ;  and  as  soon  as  the  delay  for  an- 
swering, expressed  in  said  advertisement,  shall  have  expired,  then  the  further  pro- 
ceeding in  said  suit  shall  be  conducted  according  to  law. 

It  appears  then  from  this  section,  that  from  the  commencement  of  the  suit  up 
to  the  time  that  the  delay  expires  the  city  Attorney  is  not  required  to  act,  but 
that  the  proceedings  may  be  conducted  by  the  Treasurer,  Justice  of  the  Peace 
and  Clerk  of  the  Court. 

The  proper  officers  appear  to  have  prosecuted  the  proceedings  at  bar  up  to  the 
time  that  the  delay  expired,  and  as  the  statute  does  not  absolutely  require  the 
motion  for  a  de&ult,  nor  mention  the  person  who  is  authorised  to  take  it,  the  action 
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Nbw  osuum  of  the  ABsistant  City  Attoniey  in  moTing  for  the  same  can  not  be  conffldcred  iUe- 
jRB.         gal. 

Alter  the  delay  has  expired,  then  the  prooeedingB  are  to  be  ooodacted  by  the 
City  Attorney  by  virtue  of  the  thirty-fifth  section  of  said  Act,  except  for  bills  for 
fines,  dues  or  licenses,  designated  and  intended  by  sections  103, 104  and  105  of  said 
Act,  which  are  by  section  107  to  be  saed  for  by  the  A^istant  City  Attorney. 

2.  The  Act  of  1853,  p.  86,  Session  Acta,  amending  the  consolidation  Act,  and 
making  it  the  duty  of  the  City  Treasurer  to  hand  all  unpaid  bills  for  taxes  to  the 
Assistant  City  Attorney  for  collection,  and  adding  a  commission  of  five  per  cent 
to  the  amount  of  each  bill  for  the  fees  of  the  Assistant  City  Attorney,  is  repealed 
by  the  stud  Act  of  1856 ;  consequently  the  part  of  the  judgment  is  incorrect 
which  allows  five  per  cent  Assistant  City  Attorney's  commissions  upon  the  amount 
sued  for. 

The  Assistant  City  Attorney  has  filed  in  this  court  a  remittitur  for  these  fees, 
but  this  can  not  liberate  plaintiff  from  the  costs  of  appeal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed,  so  far  as  it  allows  five  per  cent.  Assistant  City  Attorney's  commis- 
sions, and  a  special  privilege  for  the  same  upon  the  amount  sued  for ;  and  it  is  fur- 
ther ordered  and  decreed,  that  in  all  other  respects  it  be  affirmed,  and  that  plaintiff 
pay  the  costs  of  appeal. 
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Bridge,  Babtlett  &  Co.,  Garnishees. 

In  the  proceeding  of  garnishment  the  real  demand  in  contestation  is  the  claim  of  the  plaintiff  n^iust  the 
debtor  and  garnishee.  And,  on  appeal,  if  that  demand  is  under  three  hundred  dollars,  the  appeal 
will  be  dismissed. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
Hunt  and  Denegre,  for  plaintifis.    D.  C.  Labatt  and  T,  J.  Semmes,  for  gar- 
nishees and  appellants. 

Mbrrick,  C.  J.  The  plainti£&  having  recovered  judgment  against  the  defend- 
ant for  $204,  with  five  per  cent,  interest  thereon  from  the  30th  of  June,  lbo7* 
issued  a /./a.,  and  propounded  interrogatories  to  Messrs.  Bridge,  Bartlett  if  Co. 
by  way  of  garnishment. 

The  garnishees  in  their  answers  denied  that  they  had  any  funds  of  the  defend- 
ant in  their  hands,  but  stated  that  the  defendant  was  indebted  to  them  in  the  sum 
of  $1350,  and  that  the  company  had  pledged  certain  papers,  as  collaterals,  to  pay 
the  same ;  that  if  any  thing  should  be  left  after  collecting  the  collaterals,  it  will 
belong  to  defendant,  but  whether  these  assets  are  good  or  bad,  or  whether  or  not 
any  balance  will  remain,  it  is  impossible  to  state. 

On  the  trial,  a  contract  of  pledge  was  produced,  in  which  the  property  sBxitA 
by  the  pledge  appeared  to  be  a  quantity  of  oil,  instead  t)f  the  paper  named  in  the 
answer  of  the  garnishees. 

The  District  Judge  ordered  the  notes  and  obligations  mentioned  in  the  answers 
of  the  garnishees  to  be  delivered  to  the  Sheriff,  to  satisfy  the  judgment  against  the 
oil  company. 
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The  garnishees  appealed.  The  appellees  contend,  that  this  court  is  without  onrrcw 
jortsdiction,  because  the  demand  is  under  $300.  The  garnishees  aver  that  their  N. 0.  OilFaotobt 
contract  of  pledge  was  for  $1350,  and  the  pai)er  in  their  hands  is  the  proceeds  of 
the  oil  which  W£us  pledged  to  them,  and,  that,  if  the  plaintiff  is  permitted  to  absorb 
a  part  of  this  claim,  others  with  small  claims  might  do  the  like,  and  thus  it  would 
happen,  that  although  he  possess  a  thing  within  the  jurisdiction  of  this  court,  yet 
it  could  never  be  passed  upon  by  this  court  in  the  last  resort,  because  it  has  been 
absorbed  by  a  number  of  small  claims. 

It  is  true,  that  there  is  some  force  in  this  objection,  but  we  think  the  question 
of  jurisdiction  must  be  tested  by  the  demand.  The  demand  in  garnishment  was 
not  to  take  from  the  defendant  any  particular  thing,  but  to  discover  something  in 
his  hands  of  sufficient  value  to  pay  the  debt.  The  garnishees  deny  that  they  have 
anything,  and,  as  a  defence,  set  up  an  act  of  pledge  as  proof. 

ITie  District  Judge  thinks  that  the  act  of  pledge  does  not  cover  the  notes,  and 
compels  the  garnishees  to  hand  them  over  to  the  Sheriflf,  in  order  that  an  amount 
ecjual  to  the  debt  be  realized. 

How  does  it  then  appear  that  a  contract  over  $300  in  value  has  been  annulled? 
How  does  it  appear  that  the  notes  to  be  handed  to  the  Sherifif  are  worth  over 
three  hundred  dollars  ?  And  if  the  act  of  pledge  had  been  disregarded  how  does 
it  appear  that  the  garnishees  have  had  a  matter  in  dispute  under  any  pleadings 
which  could  have  the  force  of  the  thing  a^udged  within  the  appellate  jurisdiction 
of  this  court  ? 

The  case  is  different  where  a  third  person  in  possession  of  property  finds  himself 
deprived  of  it,  by  the  unlawful  action  of  the  Sheriff.  In  demanding  from  the 
Sheriff  property  of  more  than  $300  in  value,  he  demands  by  his  suit  something 
within  the  jurisdiction  of  this  court  But  it  is  otherwise,  where  parties  to  a  suit 
find  themselves  condemned,  on  account  of  a  demand  less  than  three  hundred  dol- 
lars. For  example,  a  mortgage  for  $204  might  rest  upon  property  of  many 
thousand  dollars  of  value,  yet  there  could  be  no  appeal  from  the  decree  enforcing 
the  mortgage  and  decreeing  the  property  to  be  sold. 

An  attachment  is  issued  by  a  Justice  of  the  Peace,  and  for  a  small  debt ;  a 
slave  or  a  steamboat  is  attached,  is  this  court  to  take  jurisdiction  because  the 
thing  seized  is  worth  over  $300  ? 

A  third  person  is  cited,  in  the  same  case,  in  garnishment,  and  answers,  that 
there  are  large  dealings  between  the  defendant  and  himself,  and  whether  there  will 
be  anything  due  the  debtor  or  not  will  depend  on  the  validity  of  a  contract  in- 
volving a  large  amount,  shall  the  Justice  of  the  Peace,  by  reason  of  the  answer, 
be  deprived  of  jurisdiction  ?  On  the  contrary,  it  appears  to  us,  the  real  demand 
in  contestation  is  the  claim  against  the  debtor,  and,  for  the  like  amount,  over 
against  the  garnishee. 

What  the  garnishee  sets  up  by  way  of  defence  to  the  action  ought  not  to  de- 
prive the  inferior  court  of  jurisdiction.    Buisson  v.  Staats,  9  An.  236. 

Holding  these  views,  we  conclude  that  the  present  appeal  must  be  dismissed  for 
want  of  jurisdiction. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  appeal  in 
this  case  be  dismissed,  at  the  cost  of  the  appellant 
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John  Coleuan  v.  The  Heirs  of  James  Ballard. 

In  an  action  of  warranty  the  vendor  will  not  bo  held  liable  for  fmprovGment«i  mado  hy  the  vend««  oo 
the  land,  after  the  commencement  of  a  suit  to  evict  him,  when  it  is  not  shown  that  the  tanproremeBls 
Increased  the  value  of  the  land  or  benefited  the  warrantor. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Helena,  Wilson,  J. 
/.  F.  Thompson  and  P.  Pond,  for  plaintiff:    Penn  If  Martin  and  M.  W. 
Smithy  for  defendants  and  appellants. 

Cole,  J.  This  is  a  suit  by  plaintiff  against  the  same  defendants  as  in  No. 
5615,  for  a  larger  part  of  the  tract  of  land  in  contestation  in  that  salt. 

The  sole  difference  between  the  two  cases  is  the  subject  of  improvements. 

In  the  present  case,  plaintiff  bought  with  a  full  guaranty ;  he  has  a  bona  fidt 
title,  and  is  entitled  to  be  paid  by  Lydia  Ann  Ballard  her  proportion  of  the  im- 
provements. 

A  part  of  them  were  made  after  the  commencement  of  this  suit  These  cannot 
be  allowed,  as  it  is  not  shown  that  they  increased  the  value  of  the  land  or  benefit- 
ed Lydia  A,  Ballard, 

We  conclude  from  the  evidence  that  three  hundred  and  fifty  dollars  are  a  soffi- 
cicnt  allowance  for  the  improvements  made  before  the  commencement  of  this  suit 
Mrs.  Lydia  A,  Ballard  is  responsible  for  one-fifth  of  these  improvements,  whick 
is  seventy  dollars. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided  and 
reversed,  so  far  as  the  sustaining  of  the  injunction  by  the  District  Coutrt  interferes 
with  the  title  and  control  of  Lydia  Ann  Ballard,  wife  of  Green  B.  Zachary,  over 
one  undivided  fifth  of  the  land  in  contestation,  and  so  far  as  it  recognises  plaintiff 
as  the  owner  of  the  whole  of  the  land  in  dispute,  and  makes  said  Mrs.  Zackary 
and  husband  liable  for  any  of  the  costs  of  suit 

It  is  further  ordered  and  decreed,  that  the  judgment  be  so  amended  as  that  said 
Mrs.  Zachary  be  recognised  as  the  legal  proprietor  of  one  undivided  fifth  of  the 
seventy-eight  acres  of  land  sued  for,  being  situated  in  the  parish  of  St  Helena 
and  designated  by  lot  No.  one,  section  No.  4,  township  4,  south  of  range  No.  7, 
cast,  the  whole  containing  108  acres ;  that  she  be  forever  quieted  in  her  title  to 
the  same. 

It  is  further  ordered,  that  the  judgment  be  so  amended,  that  plaintiff /oAn  Celt- 
man  shall  recover  from  Mrs.  Zadmry  seventy  dollars  tor  her  share  of  the  improve- 
ments ;  and  that  this  judgment  shall  not  be  executory  ae  to  her,  until  she  has  paid 
said  amount 

It  is  further  ordered,  that  the  judgment  in  all  other  ref4)ect8  be  aflfinned,  and 
tliat  the  costs  of  appeal  be  paid  by  appellee  and  William  Spring,  one  of  the  ap- 
pellants. 
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Charles  Der^vnco  v.  W.  and  J.  Montgomery,  Executors. 

Under  the  Code  of  1808  the  office  of  testamentary  executor  expired  at  the  end  of  the  year,  unless  it  was 
otherwise  oxpreascd  in  the  will,  or  the  term  of  office  was  prolonged  by  tho  Judge. 

The  action  to  compel  the  executor  to  render  his  account  ia  prescribed  In  ten  years  from  the  oxpiraiioa 
of  his  office. 

The  prc^ription  against  such  an  action  by  a  legatee  under  tho  will,  is  not  suspended  because  the  legacy 
was  a  conditional  one,  deponiliug  upon  the  liquidation  of  the  estate,  to  ascertain  its  amount. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
H,  R,  Orandmont,  for  plaintiflf  and  appellant.    P.  E.  Bonford,  for  defend- 
ants. 

Mrrrick,  C.  J.    The  present  proceeding  is  a  rule  taken  against  two  of  the 
executors  of  Frederick  W.  Am.  Ende,  who  died  in  June,  1819.    The  will  under 
which  they  were  appointed  was  admitted  to  probate  in  July,  1819,  and  the  rule   • 
was  commenced  in  December,  1857,  more  than  thirty-eight  years  afterwards. 

The  testator  left  (besides  his  widow)  a  surviving  partner,  who  seems  to  have 
managed  the  partnership  effects  after  his  decease.  The  executors  were  not  con- 
tinued in  office  after  the  expiration  of  the  year,  by  the  will.  Now,  although  it  is 
by  no  means  proven  that  the  executors,  who  had  not  even  the  seizin  of  the  estate, 
took  possession  of  the  same,  and  ousted  the  widow  and  partner  and  heir  of  pos- 
sesion, we  will  adopt  the  statement  of  the  case  made  by  plaintiff's  counsel,  for  the 
purpose  of  this  decision,  without  inquiring  farther  into  its  accuracy.  It  is  as 
follows : 

"  Frederick  W,  Am,  Ende,  formerly  a  merchant  of  New  Orleans,  died  in  1819, 
leaving  the  following  olographic  last  will : 

"  I  request  Messrs.  R,  L.  Rochelle  <ft  Skiff  and  Messrs,  William  and  /.  Mont- 
gomeryy  jointly  aod  separately,  to  be  my  executors,  and  I  appoint  them  as  such. 

"  My  only  brother,  Christian  Theobald  Am.  Ende,  is  my  heir  in  totum,  having 
no  other  nearer  relations. 

**  To  Mr.  John  C.  Lang,  of  Philadelphia,  I  bequeath  the  sum  of  one  thousand 
dollars,  and  to  Mr.  Charles  Deranco,  the  sum  of  six  hundred  dollars ;  these  amounts 
to  be  paid  out  of  my  property,  provided  it  exceeds  tlie  sum  ofeighi  tliousand  doU 
tare, 

**  The  will  was  probated  hi  the  then  Court  of  Probates  of  New  Orleans,  and  tho 
foar  executors  immediately  entered  upon  the  administration  of  the  succession. 
They  took  possession  of  a  large  amount  of  assets,  appraised  in  the  inventory  taken 
by  order  of  said  court,  at  the  sum  of  859,756  90,  but  never  accounted  for  the 
same,  either  to  the  Probate  Judge,  or  to  the  instituted  heir  of  the  testator. 
The  only  vouchers  of  payments  made  by  them,  as  ^own  by  the  record,  are,  1st, 
a  receipt  of  the  widow  of  the  deceased,  for  the  sum  of  $900,  on  account  of  her 
claim  under  a  marriage  contract ;  aid  2d,  another  receipt  for  notary's  fees.  The 
will  itself,  for  want  of  execution,  has  renmined  a  dead  letter  up  to  the  present 
time. 

"  Two  of  said  executors  have,  since,  departed  this  life. 

"  The  present  controversy  is  between  Charles  Deranco,  one  of  the  above  legatees, 
and  the  two  surviving?  executors,  Messrs.  Wm.  and  /.  Montgomery^  and  has  been 
65 
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commencGd  by  a  rule  taken  by  said  Deranco  upon  them,  to  ghow  cause  why  they 
should  not  file  an  account  of  their  administration  with  all  the  proper  vouchers 
rektive  thereto,  and  the  book  of  accounts  wtich  they  were  bound  by  law  to  keep 
in  their  said  capacity." 

The  object  of  the  plaintiff  in  demanding  an  account,  is  to  ascertain  the  balance 
which  was  in  the  hands  of  said  executors  at  the  end  of  their  seizin  and  administra- 
tion, and  to  know  whether  his  right  to  the  conditional  legacy  made  to  him  by  the 
testator  has  accrued,  and  against  whom  it  must  be  exercised. 

The  defendants  have  excepted  :  1st,  that  they  have  been /undi  officio  more  than 
thirty  years,  having  been  appointed  and  qualified  on  the  8th  day  of  July,  1819, 
and  their  office  having  expired  in  one  year  thereafter,  and  they  plead  the  pre- 
scriptions of  ten,  twenty  and  thirty  years,  and  2d,  that  said  Deranco  has  no  interest 
in  the  succession,  because,  any  claim  he  might  have  as  a  particular  legatee  to  de- 
mand payment,  or  an  account,  has  been  extinguished  by  the  prescriptions  office, 
ten,  twenty  and  thirty  years,  which  they  specially  plead. 

On  the  trial  of  the  rule  on  the  exceptions  thereto,  tlie  rule  was  discharged,  and 
the  plaintiff  therein  -appeals. 

As  the  law  stood  at  the  time  the  will  was  admitted  to  probate,  the  office  of  the 
testamentary  executor  expired  at  the  end  of  the  year,  except  it  was  otherwise  ex- 
pressed in  the  will,  or  the  term  of  office  was  prolonged  by  the  Judge.  Code  of 
1808,  p.  244,  Art.  166,  p.  246,  Arts.  169,  173  ;  4  MarUn,  340  ;  5  M.  202 ;  7 
N.  S.  619  ;  12  L.  R.  131. 

This  being  the  case,  the  executor  could  not,  after  the  expiratioo  of  the  year,  he 
said  to  be  any  longer  in  court.  And,  being  but  a  mandatary,  nothing  remained 
for  him  to  do  but  render  his  account.  Code  of  1808,  p.  246,  Art.  173  ;  ibid  p. 
239,  Art.  140,  p.  240,  Arts.  142, 143  ;  C.  C.  1622,  1623, 1626. 

"  L'executeur  testamentaire  est  un  mandataire  impose  par  le  testateur  k  ses 
heritiers  ou  legataires  universels,  dans  le  but  d'obtenir  une  plus  sure,  plus  exacte 
et  plus  diligente  execution  de  ses  demieres  volontes."  Zacharie,  secondc  partie, 
livre  second,  1 715  ;  4  An.  570. 

Then,  an  action  must  exist  to  compel  the  mandatary  of  the  legatees  to  render 
an  account.  Such  action  was  not  excepted  from  prescription  by  the  Old  Code, 
and  is  not  excepted  by  the  New  Code  of  1808,  p.  486,  Art.  65 ;  C.  C.  3508.  Thia 
case  then  falls  within  the  rule  established  in  the  case  of  Wilson  v.  McGred,  12 
An.  357,  unless  the  prescription  in  this  case  has  been  interrupted  or  suspended. 

It  is  contended  that  it  is  suspended,  because  the  legacy  to  the  plaintiff  was  a 
conditional  legacy,  which  depends  upon  the  liquidation  of  his  estate,  and,  neces- 
sarily, the  rendition  of  an  account  by  the  executors,  and  as  long  as  an  aocoant 
shall  not  be  rendered,  that  the  legacy  will  continue  to  be  an  inchoate  and  imperfect 
right,  not  subject  to  prescription. 

If,  again,  it  be  conceded  that  the  legacy  depended  upon  the  settlement  of  the 
succession,  in  order  to  ascertain  whether  the  condition  upon  which  the  legacy  was 
to  take  effect  had  happened  or  not,  still  we  think  it  will  not  benefit  the  plaintiff's 
case,  for  this  would  not  be  a  just  cause,  for  supposing  the  continuance  of  ^ 
functions  of  the  executor  and  prolongation  of  his  office,  but  a  reason  rather  why 
he  should  have  rendered  his  account  within  the  year.  For  it  must  be  borne  in 
mind,  that  the  executor  to  whom  the  seizin  hath  not  been  granted  by  the  will  is 
not  the  debtor  of  the  legacy.  Code  of  1808,  p.  238  ;  Art.  140,  p.  240 ;  Arts. 
142,  148  ;  C.  C.  1623.    His  duty  is  to  render  an  account. 

The  action  to  compel  the  executor  to  render  his  account  having  been  oeitber 
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interrapted  nor  suspended,  is  not  affected  by  the  supposed  condition  upon  the       Dhukoo 
happening  of  which  the  legacy  was  to  become  exigible.  UomaoMgn. 

After  the  lapse  of  this  long  period  of  time  without  complaint  on  the  part  of  the 
widow,  tlie  heir  or  legatees,  it  is  with  great  propriety  that  the  statutes  of  pre- 
scription should  be  applied.  It  is  in  cases  of  this  kind  that  these  statutes  of 
repose  have  earned  the  title,  patrona  generis  humani. 

Judgment  affirmed. 


State  v.  Wilijam  Thompson,  alias  Robinson,  and  S.  J.  Baer. 

Where  two  parties  were  indicted  together  under  the  Act  of  the  Oth  of  March,  1810,  and  there  were  two 
c-ounts  in  the  indictment,  one  charging  the  defendants  with  having  inveigled,  taken,  stolen,  and 
carried  away  a  certain  slave,  and  the  other  charging  them  with  luving  aided  the  same  slave  in  run- 
ning awa}'  from  the  service  of  bis  master,  and  being  tried  together,  upon  the  same  evidence,  the  Jury 
convicted  the  one  on  the  first  charge,  and  acquitted  him  on  the  second  ;  and  acquitted  the  other  on 
the  first  charge,  and  convicted  him  on  the  second. — Hdd :  That  there  is  no  impossibility  in  the  co-exia- 
Umce  of  the  crimes  detailed  in  the  indictment,  and  the  commission  of  them  by  one  or  more  individuals 
at  the  same  time,  and  consequently  there  is  no  repugnancy  in  the  counts  or  the  findings  under  them. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Hunt,  J. 
M.  A.  FotUe,  District  Attorney,  for  the  State.     W.  D.  Henneriy  for  appel- 
lant. 

Cole,  J.  The  appellant,  BaeVy  together  with  one  Thompson,  was  indicted 
nnder  the  third  section  of  the  Act  of  6th  March,  1819.    Acts  of  1819,  p.  63. 

That  section  is  in  the  following  words : 

"  From  and  immediately  after  the  passing  of  this  Act,  all  and  every  person  and 
persons  who  shall  inveigle,  steal,  or  carry  away  any  negro  or  other  slave  or  slaves, 
or  shall  hire,  aid  or  counsel  any  person  or  persons  to  inveigle,  steal,  or  carry  away 
as  aforesaid,  any  such  slave,  so  as  the  owner  of  such  slave  or  slaves  shall  be  de- 
prived of  the  use  and  benefit  of  such  slave  or  slaves,  or  that  shall  aid  any  such 
slave  in  running  away,  or  in  departing  from  his  master's  service,  such  person  or 
persons,  so  offending,  on  conviction  of  any  such  offence,  shall  suffer  imprisonment 
at  hard  labor,  for  a  term  not  less  than  two,  nor  more  than  twenty  years.'' 

The  indictment  contains  two  counts :  the  first  charges  the  defendants  with 
having  inveigled,  taken,  stolen  and  carried  away  a  certain  slave  named  John ;  and 
the  second  charges  them  with  having  aided  said  slave  in  running  away  and  do- 
parting  from  the  service  of  his  master. 

The  accused  were  tried  together,  and  upon  the  same  evidence. 

Thompson  was  found  guilty  of  the  first,  and  acquitted  of  the  second  charge,  and 
Baer  was  acquitted  of  the  first,  and  found  guilty  of  the  second. 

A  motion  for  a  new  trial,  and  in  arrest  of  judgment,  having  been  overruled,  the 
defendants  were  both  sentenced  to  five  years  imprisonment,  at  hard  labor,  in  the 
penitentiary. 

Baer  has  alone  appealed. 

The  whole  defence  in  this  court  is  based  upon  the  supposed  impossibility  of  the 
ooeidstenoe  of  the  crimes  detailed  in  the  two  counts  and  the  commission  of  them 
by  one  or  more  individuals  at  one  and  the  same  time. 

It  is  urged  that  the  statute  creates  two  classes  of  ofiences,  each  dearly  distin- 
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Statb  guishable  from  the  other.  That,  under  the  first,  it  is  a  crime  to  ^  inveigle,  steal 
TBoMFsoir.  or  carry  away  a  slave,"  under  the  second,  it  is  a  crime  to  *'  aid  a  slave  in  ronnmg 
away  or  departing  from  his  master's  service." 

This  statute  was  intended  for  the  protection  of  the  owners  of  slaves  in  the  en- 
joyment of  their  property. 

We  are  of  opinion  that  one  may  steal  a  slave  and  at  the  same  time  may  aid  him 
in  departing  from  his  master's  service. 

When  a  slave  is  stolen  he  is  not  always  carried  away  by  force,  perhaps,  as  a 
general  rule,  the  slave  is  induced  to  run  away  under  the  promise  of  liberty  in  a 
free  State,  whilst  the  real  object  of  the  criminal  is  to  induce  him  to  leave,  so  that 
he  may  sell  him. 

The  crime  of  stealing  is  involved  in  this  act,  for  the  slave  is  induced  by  certain 
motives  to  depart,  whilst  the  intent  of  the  tempter  is  to  deprive  the  owner  of  his 
property. 

A  slave  being  possessed  of  corporeal  and  spiritual  properties  may  be  stolen  in 
two  ways  ;  he  may  be  either  carried  away  forcibly,  or  his  mind  may  be  operated 
upon  so  as  to  induce  him  to  leave  voluntarily  the  service  of  his  master,  and  to 
accompany  freely  the  one  who  has  influenced  him  by  motives.  In  either  case  the 
owner  loses  his  slave. 

Two  persons  may  agree  to  steal  a  slave,  one  may  operate  upon  his  mind  and  in- 
duce him  to  leave  the  service  of  his  master  and  to  accompany  the  other  who 
intends  to  sell  him.  The  first  has  then,  in  the  sense  of  the  statute,  aided  the  slave 
in  running  away,  the  second  has  stolen  him. 

The  learned  District  Judge  in  his  opinion  says,  *•'  the  object  of  the  law  is  to 
secure  to  the  owner  the  enjoyment  of  slave-property. 

''  The  acts  charged  in  the  indictment  go  to  deprive  the  owner  of  the  enjoymeot 
of  that  species  of  property.  The  oflfcnces  in  the  two  counts  arc  of  a  kindred 
character.  They  produce  the  same  mischief,  and  their  punishment  is  put  on  the 
same  footing,  and  provided  for  in  the  same  section  of  the  Act.  There  is  no  re- 
pugnancy in  the  counts  or  the  findings  under  them. 

"  A  may  inveigle  away  a  slave,  entice  him  away  so  as  to  deprive  the  master  of 
the  use  and  benefit  of  such  slave,  and  B  may  in  many  ways  aid  the  slave  so  in- 
fluenced or  enticed,  in  running  away  and  departing  from  his  master *s  service." 

Judgment  affirmed,  with  costs. 
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ADi:LE  ViDAi.,  wife  of  Adolph  Wiltz,  v.  Emile  ComhaoIire  et  al. 

An  Act  of  the  Legislature,  authorizing  the  adoption  of  an  orphan  child,  with  the  jMwtaothat  the  adcp* 
tion  be  executed  by  act  signed  before  a  Notary  Public,  within  a  fixed  iieriod  after  the  paaeage  «f 
the  law,  must  be  interpreted  as  conferring  on  the  adopted  child  all  the  rights  of  a  Icgitinoate  child.  Aa 
orphan  so  adopted  will  inherit  the  estate  of  those  making  the  adoption,  to  the  cxclaskto  of  aO 
collateral  heirs. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  ^ugiirfin,  J. 
G.  Legardeur,  for  plaintiff  and  appellant.     Grivot  and  Purvis  ^r  I^ugui,  for 
defendants. 
Merrick,  C.  J.    This  controversy  is  between  the  nephews  and  nieces  of  the 
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deceased,  and  an  adopted  child,  for  the  property  of  the  SQCoession  of  FHiciti         ^^*^^ 
Blanche  Power y  wife  of  P.  J.  B,  Vidal.  Coxiugkbb. 

It  grows  out  of  the  second  section  of  the  Act  of  March  15, 1837,  which  is  as 
follows : 

Be  it  ermded,  tfc;  "  That  Pierre  Jean  Baptiste  VidcU  and  FiliciU  Blanche  Power, 
of  the  parish  of  Orleans,  be  authorized  to  adopt  a  young  orphan  child  named 
Adele,  aged  aboat  seven  years,  who  has  been  brought  up  by  them ;  provided  the 
adoption  be  executed  by  act  signed  before  a  Notary  Public  in  said  parish  of 
Orleans,  within  six  months  after  the  passage  of  this  law." 

The  whole  question  is  one  of  interpretation.  What  rights  did  the  Legislature 
intend  to  confer  upon  the  plaintiff,  by  authorizing  Vidal  and  wife  to  adopt  her? 
What  was  meant  by  adoption  ?  We  are  to  suppose  that  the  Legislature  intended 
to  confer  some  substantial  right  by  its  action ;  for  it  cannot  be  presumed  that  a 
formal  exertion  of  the  sovereign  power  was  made  for  a  trivial  purpose. 

Now,  if  this  formal  act  is  to  be  construed  to  confer  merely  a  right  to  take  the 
orphan  into  the  family  to  reside,  it  gives  it,  as  we  think,  a  slight  significance.  It 
was  a  right  with  which  no  one  would  likely  interfere,  even  in  the  absence  of  any 
action  of  the  sovereign  power. 

The  lawgiver  has  directed  us  to  construe  his  words  according  to  the  most  known 
aod  usual  signification,  except  when  he  uses  words  of  art,  which  are  to  be  inter- 
preted according  to  their  received  meaning  and  acceptation  with  the  learned  in 
the  art  to  which  they  refer.     0.  C.  15, 16. 

If  we  take  the  most  known  and  usual  signification  of  the  words  "  to  adopt,"  we 
find  them  to  mean  "  to  take  a  stranger  into  one's  family,  as  son  and  heir ;  to  take 
oDe  who  is  not  a  child  and  treat  him  as  one,  giving  him  a  title  to  the  privileges 
and  rights  of  a  child."    Webster's  Die,  verbo  Adopt. 

If  we  refer  to  history,  we  find  the  word  has  a  similar  meaning.  Thus  by  shield 
aod  buckler  Theodoric  adopted  the  king  of  the  Ileruli ;  thus  Tiberius  adopted 
Germanicus ;  and  when  Tiberius  was  himself  adopted  by  Augustus,  by  adrogation 
Germanidis  became  the  grandson  of  Augustus. 

Adoption  was  known  to  the  Athenians  and  Spartans,  as  well  as  the  Romans 
and  the  ancient  Germans,  and  was  familiar  to  the  writers  of  the  new,  if  not  the 
old  Testament.  Thus  it  is  a  word  come  down  to  us  from  many  sources  and  of 
SQch  general  use,  that  there  can  be  no  doubt  of  its  usual  signification. 

Considered  as  a  word  of  art,  it  is  unknown  to  the  common  law,  but  one  very 
familiar  to  the  civilian.    See  Burriirs  Law  Die,  verbo  Adoption. 

Under  the  Roman  law,  the  person  adopted  entered  into  the  family,  and  came 
under  the  power  of  the  person  adopting  him.  And  the  eifect  was  such,  that  the 
person  adopted  stood  not  only  hunself  in  relation  of  child  to  him  adopting,  but 
his  children  became  the  grandchildren  of  such  person.  Dig.,  lib.  1,  p.  7, 1.  23,  27. 
The  French  law  also  admitted  of  adoption,  and  the  adopted  succeeded  to  the  inheri- 
tance of  the  adopter.  Code  Napoleon,  Art.  350.  It  was  also  known  to  the 
Spanish  law,  and  the  person  adopted  succeeded  as  heir  to  him  who  adopted  him. 
See  Tit  16,  4th  Partidas. 

This  law  became  the  law  of  Louisiana,  and  remained  unrepealed  until  the  adop- 
tion of  the  Code  of  1808.  Now,  when  in  an  enabling  Or  permissive  statute,  the 
L^slature  has  used  a  word  so  familiar  in  its  ordinary  acceptation,  and  so  well 
known  in  the  sources  of  our  law,  does  it  become  the  judiciary  to  say  that  it  has 
not  such  meaning,  because  the  lawgiver  has  not  himself  expressly  defined  the  sense 
in  which  he  intended  the  word  should  be  taken  ?    Can  the  coui't  say  that  when  he 
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YiDAL  used  this  comprehensive  word,  he  did  not  intend  it  as  ordinarily  understood?  that 
OoHxioERK.  it  only  meant  to  place  this  helpless  orphan  under  the  protection  of  these  friends 
(who  had  thus  far  nourished  and  protected  her)  until  she  should  become  twenty- 
one  years  of  age  or  be  married,  and  that  then  the  tie  should  be  severed  t  It  is  a 
well  known  rule  of  interpretation  of  statutes,  in  states  governed  by  the  commoa 
law,  that  when  a  common  law  term  is  used  in  a  statute,  it  shall  be  understood  in 
that  sense  in  which  it  was  understood  at  common  law.  I  Ld.  Raym.  371,  Ex 
parte  Vincent.  26  Alabama  R.,  145.  If  so,  then  words  having  a  well  known  sig- 
nification in  the  sources  of  our  jurisprudence  ought  to  be  considered  as  naod  in 
that  sense  when  embodied  in  a  statute.  As  has  already  been  remarked,  the  for- 
mer laws  of  Louisiana  authorized  adoption,  and  the  rights  conferred  by  those 
laws  are  known  to  our  courts  and  have  been  the  subject  of  discussion  before  this 
tribunal.  4  L.  R.  427,  Fusilier  v.  Masse.  The  lawgiver  ought  not  to  be  sap- 
posed  ignorant  of  this  state  of  things,  or  to  use  a  term  in  a  more  restricted  sense 
than  it  was  formerly  known  to  our  laws ;  and  it  is  a  rule  of  interpretation,  that 
laws  on  the  same  sabject-matter  may  be  considered,  whether  they  be  in  force  or 
repealed.  Church  v.  Crockery  3  Mass.,  17,  21 ;  Thayer  v.  Dudley,  lb.  296;  Hoi. 
land  V.  Makepeace,  8  Mass.  418  ;  Holdbrook  v.  Holdbrooky  1  Pick.  248 ;  Mendou 
v.  Worcester^  10  Pick.  235 ;  State  v.  Bcddwin,  2  Baily,  541 ;  State  v.  FieMi,  Ih. 
554  ;  Coleman  v.  Davidson  Academy,  Cooke,  258.  See  also  3  Zabriske  R.  143, 
180,  and  Ruckmahoye  v.  Mottichund,  32  Eng.  Law  and  Equity,  84. 

Wc  coDclude,  therefore,  that,  as  by  the  common  acceptation  of  the  word  adop- 
tion, the  relationship  of  parent  and  child  with  all  the  consequences  of  that  rela- 
tionship is  understood,  as  such  was  the  legal  meaning  of  the  word  under  the 
former  laws  of  Louisiana,  and  as  such  is  its  acceptation  among  civilians  and  those 
conversant  with  the  sources  of  our  laws,  we  cannot  say  that  the^  L^islatorc  used 
the  word  in  a  more  restrained  sense ;  in  a  sense  not  understood  in  common  par- 
lance, not  given  in  any  dictionary,  and  not  known  in  any  system  of  laws-  .  As  by 
the  former  laws  of  Louisiana,  the  person  adopted  bore  the  relation  of  child  to  the 
person  adopting,  and  inherited  his  estate,  so  we  think  the  Legislature,  by  the 
solemn  expression  of  its  will,  intended  to  confer  the  same  right  npon  the  plaintiff 
to  the  estate  of  those  who  were  authorized  to  adopt  her.  Smith,  in  his  Ck)mme[h 
tarics,  says,  sec.  467  : 

"  The  laws  which  are  in  favor  of  that  which  the  public  good,  humanity,  rdi- 
gion,  the  liberty  of  making  contracts  and  testaments,  and  other  such  like  motives, 
render  favorable,  and  those  tehich  are  made  in  favor  of  any  persons,  are  to  be  inter- 
preted in  as  large  an  extent  as  the  favor  of  these  motives,  joined  with  equity,  b 
able  to  give  them,  and  they  are  not  to  be  interpreted  strictly,  nor  applied  in  such 
a  manner  as  to  be  tamed  to  the  prejudice  of  those  in  whose  &vor  they  were 
made," 

We  do  not  think  an  argument  unfavorable  to  the  pretensions  of  the  plaintifT 
can  be  drawn  from  the  foct  that  in  many  other  Acts  the  lawgiver  has  taken  care 
to  define  the  word  adoption ;  for  we  are  not  advised  that  he  has  in  any  one  of 
them  used  the  term  in  a  more  restricted  sense  than  that  known  to  our  former 
laws.  And  it  may  be  inferred,  that  it  was  not  the  intention  of  the  lawgiver  to 
bestow  upon  plaintiff,  by  the  use  of  the  comprehensive  word,  adoption,  any  less 
rights  than  it  had  been  in  the  habit  of  granting  by  other  similar  Acts. 

The  argament,  that  the  statute  must  be  strictly  constfued,  because  it  is  in  dero- 
gation of  the  law  in  regard  to  inheritances,  which  law  has  been  created  and 
'    moulded  by  positive  legislation,  can  have,  we  think,  no  great  weight ;  for  the 
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argument  assumes,  that  the  statute  authorizing  plaintiff's  adoption  only  intended  ^™^»- 
to  grant  Vidal  and  wife  the  control  over  the  person  of  the  plaintiff.  Now,  it  Comiuoew. 
might  be  assumed  with  equal  propriety,  that  tutorship  is  regulated  by  general 
laws  operating  upon  all  persons  of  the  same  class,  and  that,  therefore,  the  Legis- 
lature could  not  have  intended,  by  the  indefinite  expression  used,  to  give  Vidal 
and  wife  control  over  the  person  of  the  plaintiff,  and  thus  derogate  from  the  laws 
on  the  subject  of  tutorship.  Put  these  two  arguments  together,  and  they  prove : 
Ist,  that  the  Act  of  the  Legislature  did  not  intend  to  give  the  plaintiff  any  right 
as  heir,  because  that  would  be  in  derogation  of  the  law  of  inheritance;  and, 
2d,  that  it  did  not  create  the  reciprocal  relations  of  protector  and  protected,  and 
consequent  control  over  the  person  of  the  minor,  because  that  would  be  in  dero- 
gation of  the  general  laws  as  to  tutorship  ;  and  thus  the  statute  is  deprived  of 
all  meaning. 

The  parties  who  applied  for  this  statute  in  1837,  understood  it  as  conferring 
upon  the  plaintiff  the  rights  of  a  legitimate  child.  This  is  evident  from  the  nota- 
rial act  which  they  executed  in  the  form  directed  by  the  lawgiver,  wherein  they 
declared  that  they  adopted  *  irrevocably  now  and  forever  the  said  orphan  Helene, 
to  whom  they  gavtf  the  name  of  Allele  Vidaly  and  they  desire  and  intend  thence- 
forward she  shall  enjoy  the  same  rights,  advantages  and  prerogatives,  as  if  she 
had  been  the  issue  of  the  marriage  of  the  parties  to  the  act,  and  their  legitimate 
child." 

And  as  these  parties  understood  the  law,  so  we  doubt  not  it  would  have  been 
unhesitatingly  understood  by  almost  every  one  whose  mind  had  not  been  trained 
to  the  distinctions  and  subtleties  of  1(^1  argumentation. 

As  the  parties  understood  the  Act,  so  we  think  the  Legislature  intended  it  to 
be  construed. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  the  said  decree  of  the  court, 
recognizing  said  defendants  as  heirs  of  said  Felicite  Blanche  Power,  be  rescinded 
and  annulled,  and  that  said  Adele  Vidal,  wife  of  Adolpk  Wiltz,  be  recognized  as 
the  sole  heir  of  said  deceased,  and  be  put  in  possession  of  all  the  property  of  said 
succession  ;  and  that  the  defendants  pay  the  costs  of  both  courts. 


JoHX  MuRPHV  V.  William  H.  Cra>ts. 

A  pftrlnor  is  bound  to  indematfy  his  copariiiors  for  any  Ioas  In  tho  Qrm  omutionM  by  an  act  of  bis 
done  in  violation  of  the  contract  of  purtncnhip,  iinlcsd  his  iiartnerg,  by  Uioir  acts  or  osaont,  ratify 
and  confirm  his  acts  which  occ:u<inncd  tho  loss. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Singleton  <&  Clack,  for  plaintiff.     Coxe  <&  Breaux,  for  defendant  and  appel- 
lant. . 

Land,  J.  The  plaintiff  and  defendant  were  commercial  partners,  transacting 
a  general  commission  business  under  the  name  and  style  of  Murphy  &  Crafts,  in 
the  city  of  New  Orleans.  Their  contract  of  partnership  was  in  writing,  and  the 
third  article  thereof,  was  in  thase  word 4 :  "  We  will  not  endorse  any  note,  draft, 
or  give  our  signatures  separately  or  collectively,  except  for  our  legitimate  busi- 
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Mdrpht  ncss  purposes.  Crafts,  in  violation  of  this  article  of  the  partnen;hip  agreement 
Gium.  accepted  in  the  partnership  name,  for  the  accommodation  of  his  brother-in-law, 
John  C.  Robert f(m,  of  the  citj  of  Boston,  bills  of  exchange  to  the  amoant  of 
twelve  thousand  five  hundred  dollars.  Robertson  failed  in  business,  and  the  firm 
of  Murphy  A  Crafts  lost,  in  consequence  of  these  acceptances,  the  sum  of  five 
thousand  five  hundred  and  ninety-two  dollars  and  ninety  cents. 

The  principal  question  in  this  case  is,  whether  Crafts  is  liable  to  his  partner 
for  the  loss. 

Article  2774  of  the  Civil  Code,  under  the  head  of  Partnership,  declares  that 
contracts  of  copartnership  are  regulated  by  the  rules  laid  down  in  the  title  of 
conventional  obligations,  in  all  things  not  differently  provided  for  by  this  article. 

And  Article  1920,  under  the  head  of  Conventional  Obligations,  provides,  that 
'*  On  the  breach  of  any  obligation  to  do,  or  not  to  do,  the  obligee  is  entitled 
either  to  damages,  or  in  cases  which  permit  it,  to  a  specific  performance  of  the 
contract,  at  his  option,  or  he  may  require  the  dissolution  of  the  contract,  and  in 
all  these  cases  damages  may  be  given  where  they  have  accrued,  according  to  the 
rules  established  in  the  following  section." 

In  the  following  section,  Article  1924  declares  that  "  the  obligations  of  con- 
tracts extending  to  whatsoever  is  incident  to  such  contracts,  the  party  who  rio- 
lates  them  is  liable,  as  one  of  the  incidents  of  his  obligations,  to  the  payment  of 
the  damages  which  the  other  party  has  sustained  by  his  default." 

Judge  Story,  in  his  Commentaries  on  the  Law  of  Partnership,  sajrs  : "  One  of 
the  most  obvious  duties  and  obligations  of  all  the  partners  is,  strictly  to  conform 
themsekes  to  all  the  stipulations  contained  in  the  partnership  articles,  and  also 
to  keep  within  the  bounds  and  limitations  of  the  rights,  powers,  authorities  and 
acts  belonging  and  appropriate  to  the  due  discharge  of  the  partnership,  trade  or 
business.  Of  course,  every  known  deviation  from,  and  every  excess  in,  the  exer- 
cise of  such  rights,  powers,  authorities  and  acts,  which  produce  any  loss  or  injaiy 
to  the  partnership,  are  to  that  extent  to  be  borne  by  the  partner  who  causes  or 
occasions  the  loss  or  injury,  and  he  is  bound  to  indemnify  the  other  partners 
therefor.  The  same  doctrine  is  recognized  by  Pothier  as  existing  in  the  Frcndi 
law  ;  and  it  seems,  indeed,  so  clearly  the  result  of  natural  justice  as  to  require  no 
particular  exposition."    See  Story  on  Partnership,  section  173. 

According  to  these  rules,  the  defendant  is  clearly  bound  to  indemnify  the  plain- 
tiff for  the  loss  resulting  from  his  breach  of  the  third  article  of  their  contract  of 
partnership,  unless  the  same  was  superseded,  or  waived  in  the  course  of  their  busi- 
fiess,  vfilh  the  assent  of  the  plaintiff.  And  this  is  the  defence  made  by  the  dden- 
dant  to  the  action ;  but  we  concur  with  the  District  Judge,  that  the  evidence  is 
insufficient  to  show  that  the  partners  came  to  a  new  arrangement,  in  the  ooorse 
of  their  business,  and  thereby  superseded  article  third  of  their  contract,  or  tiiat 
the  plaintiff  ratified  the  acceptances  in  favor  of  Robertson. 

The  plaintiff  further  claims  the  sum  of  five  hundi^ed  and  fifty-six  dolhurs  and 
tliirty  cents,  on  a  different  account,  and  we  concur  with  the  District  Juc^  that 
the  same  is  established  by  the  evidence.  i 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affinncd,         j 
with  eost^  in  both  court& 
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Bernard  SouLife  r.  Brown,  Johnson  &  Co. 

When  a  party  agroes  to  sabrogate  another  to  his  rights  against  his  debtor,  upon  his  paying  certain  spe- 
cified balances,  In  yearly  installmonts,  which  are  admitted  to  be  duo  upon  promissory  notes,  bear- 
ing Interest,  tail  which  constitute  the  debts  to  the  rights  of  which  be  seeks  to  be  subrogated,  and 
when  there  is  no  release  or  remission  of  Interest  expressed  in,  or  that  can  be  implied  from  the 
agrcomant — Hdd:  That  the  party  assuming  the  payment  or  the  balances  due  upon  the  obligations, 
cannot  be  subrogatod  to  the  rights  of  the  holder  of  the  not^,  until  he  has  paid  the  interest  which  has 
ac-crned  and  is  due  on  them. 

The  assampCion  to  pay  a  subsisting  obligation,  fh>m  which  interest  grows,  neoeoBurily  implies  the  pay- 
ment of  such  interest,  although  not  stipulated  "  eo  nomine.'' 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan  y  J. 
G.  Legardcur,  for  plaintiff.     Chilton  ^  Harrison^  for  defendants  and  appel- 
lants. 

VooRHiES,  J.  The  defendants  were  the  holders  of  two  protested  promissory 
notes  of  Alexander  Lesseps^  an  insolvent  debtor.  On  the  1 8th  of  July,  1853,  they 
received  from  the  syndic  of  the  creditors  of  the  insolvent,  the  sum  of  81589  22, 
as  a  dividend  on  account  of  said  notes.  On  the  16th  of  May,  1854,  the  parties 
litigant  entered  into  a  written  agreement,  which,  after  stating  the  above  facts, 
and  that  the  balance  due  on  said  notes  amounted  to  S3,714  18,  contains  the  fol- 
lowing clauses,  to  wit : 

"  And  whereas  Bernard  Soutitj  of  this  city,  is  desirous  of  paying  the  aforesaid 
balance  still  due  on  the  said  two  promissory  notes,  and  as  being  subrogated  to 
the  rights  and  privileges  of  the  said  firm  of  Brown,  Johnson  ^  Co,,  as  holders 
thereof : 

Now,  therefore,  the  said  SJiepherd  Brown,  for  and  on  behalf  of  the  said  firm, 
does,  by  these  presents,  consent  and  agree  to  receive  payment  of  the  said  balances 
from  the  said  Soulie,  in  yearly  mstallments  of  eight  hundred  dollars  on  the  first  of 
March,  but  without  prejudice  to  the  rights  of  the  said  firm  to  collect  and  receive 
any  further  dividend,  or  dividends,  wliich  may  be  declared  and  paid  by  the  syn- 
dic of  the  creditors  of  the  said  Lesseps,  in  the  meantime  and  before  the  said 
Soulii  shall  have  paid  said  balances  in  full,  and  moreover  consenting  and  agree- 
ing, that  by  the  msre  fact  of  the  payment  of  any  and  every  part  and  portion  of  the 
said  balances  by  the  said  Soulie,  he  shaU  be  subrogated  pro  tanto,  to  the  rights  and 
privileges  of  the  said  Brown,  Johnson  &  Co. :  provided,  however,  that  he  shall  not 
exercise  such  rights  or  privileges  until  the  said  firm  shall  have  received  either  from 
him  or  the  syndic  aforesaid,  or  both,  the  full  amount  of  the  said  balances." 

llie  record  contains  an  admission,  that  the  defendants  purchased  at  the  judicial 
sale  of  the  property  surrendered,  a  certain  lot  of  ground  with  the  improvements 
thcreoD  erected,  which  had  been  for  a  number  of  years  the  homestead  of  the  in- 
solvent's family  ;  that  in  consequence  of  the  intervention  of  the  plaintiff,  the  de- 
fendants consented  to  make  a  transfer  of  their  abjudication  for  the  benefit  of  said 
family.  This,  it  would  seem,  was  the  motive  or  cause  which  gave  rise  to  the 
agreement  between  these  parties. 

It  is  contended  by  the  plaintiff,  that  this  contract  is  one  of  sale  for  a  fixed 
I^ioe,  to  wit,  $3,714  18,  the  balance  then  due  and  which  he  stipulated  to  pay,  by 
installments,  to  the  defendants,  who  bound  themselves,  on  receiving  such  pay- 
ment, to  make  him  a  transfer  of  their  claim,  with  subrogation,  against  the  insol- 
66 
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^oouk.  vent's  estate ;  and  that  he  was  oonseqaently  not  bound  for  the  payment  of  any 
Bk>wv.  interest  on  the  installments  thus  stipulated  to  be  paid  by  him.  It  most  be  obyi- 
008,  that  the  contract  between  the  parties  cannot  admit  of  any  sach  construction. 
Indeed,  the  express  stipolation  for  the  payment,  without  prejudice  to  the  rights  of 
the  defendants  to  the  dividends,  of  "  said  balances  in  full,"  is  utterly  repugnant  to 
the  idea  of  a  transfer  of  their  claim  to  the  plaintiff.  The  only  right  which  the 
latter  acquired  under  that  agreement,  was  that  of  a  conventional  subrogation  on 
the  payment  of  the  balances  which  he  thus  stipulated  to  pay  to  the  defendants. 
A  different  construction  would  certainly  not  comport  with  the  plun  and  obvious 
meaning  of  the  language  used  in  the  act,  that  the  plaintiff  **  is  desirous  of  paying 
the  aforesaid  balances  still  due  on  the  said  two  promissory  notes,  and  being  sub- 
rogated to  the  rights  and  privileges  of  the  said  firm  of  Brown,  Johnson  S  Co,,  ss 
holders  thereof."  The  consent  of  the  latter  to  receive  payment  ^  in  yearly  install- 
ments of  eiglU  hundred  dollars  on  the  1st  of  March,'*  can  hardly  be  construed  to 
mean  the  specific  sum  of  $3,714  18.  How  could  that  sum  be  paid  "  in  yearly 
installments  of  eight  hundred  dollars  on  the  Ist  of  March"  ?  But  it  must  be  ob- 
vious that  the  plaintiff,  in  order  to  be  entitled  to  the  right  of  subrogation,  was 
bound,  as  a  precedent  condition,  to  pay  "  the  balances  still  due  on  the  said  two 
promissory  notes." 

The  assumption  to  pay  a  subsisting  obligation  firom  which  interest  grows, 
necessarily  implies  the  payment  of  such  interest,  although  not  stipulated  eo  nomine. 
15  La.  434.  There  was  no  release  or  remission  of  the  interest  in  this  case ;  nor 
can  it  be  implied  from  the  terms  of  the  contract    0.  G.  2195. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  court  below  be  avoided  and 
reversed ;  and  that  there  be  judgment  in  favor  of  the  defendants,  dismissing  the 
plaintiff's  demand  at  his  costs  in  both  courts. 

Cole,  J.,  dissenting.  I  am  of  opinion  that  plaintiff  is  not  liable  for  interest, 
and  think  the  judgment  of  the  lower  court  should  be  affirmed. 

Spofford,  J.,  dissenting.  It  was  correctly  held  in  the  case  of  the  Exchange 
and  Banking  Company  v.  Walden,  15  La.  431,  that  **  the  interest  accming  on 
the  principal  amount  of  a  debt  secured  by  mortgage,  and  the  costs  necessary  to 
enforce  it,  are  also  secured  by  the  same  mortgage,  and  are  to  be  paid  out  of  the 
proceeds  of  the  sale  of  the  property." 

But  here  is  the  case  of  a  party,  who  in  agreeing  to  subrogate  another  to  his 
rights  against  his  debtor,  takes  the  pains  to  specify  the  sums  which  he  claiois,  and 
upon  the  payment  of  which  he  agrees  to  make  the  required  subrogation  dicctoaL 
He  does  not  undertake  to  sell  a  d^  in  general  terms.  He  goes  into  a  calcnlation 
so  minute  as  to  insert  the  sum  of  three  dollars  each  for  two  protests,  and  strikes 
the  balance  at  the  date  of  the  contract  at  the  sum  of  $1,629  20  for  one  note,  and 
92,084  98  for  the  other.  He  requires  the  other  party  to  assume  the  payment  of 
the  "  aforesaid  balances,"  and  nothing  more,  in  yearly  installments  of  $800,  on 
the  1st  of  March.  No  allusion  is  made  in  the  notarial  act  of  the  16  th  of  May, 
1854,  to  interest,  as  being  due  at  all.  .And  now  it  is  contended,  that  by  implica- 
tion in  the  said  act,  the  plaintiff  undertook  to  pay  between  $500  and  $600  of  in- 
terest said  to  be  then  due,  and  nearly  as  much  more  since  accrued. 

As  there  was  no  assumpsit  on  the  part  of  Soulie  to  pay  the  debt  of  Lessepi,  and 
as  the  defendants.  Brown,  Johnson  ^  Co,,  took  the  pains  to  cast  the  hakmee  in 
dollars  and  cents,  upon  the  payment  whereof  they  boui^  themselves  to  sabrogate 
Soulie  to  their  rights,  I  think  the  District  Judge  was  right  in  declining  to  add  a 
stipulation  for  interest  to  the  minute  and  carefully  drawn  contract  of  the  parties. 
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I  find  it  difficnlt  to  oonoelve  that  Skepkerd  Brow/I^  acting  for  big  firm,  should  have         ^^^ 
foiigottea  an  item  of  several  hundred  dollars  of  interest,  and  inserted  an  item  of       Baowx. 
three  dollars  for  costs  of  protest    If  he  did  not  forget  it,  then  it  seems  he  did 
not  intend  to  exact  interest  of  Soidie.    And  SotUii  only  bound  himself  to  paj 
the  balances  specified  in  the  act,  which  he  has  done,  or  affirmed  to  do. 
I,  therefore,  Ihink  the  judgment  of  the  District  Court  should  be  affirmed. 


Louis  Ranson  et  al,  v,  Joseph  G.  Lono. 

Ibe  pneet  wrbal  of  a  probate  sate  Is  prima  fokcie  evfdence  of  title,  without  the  prodnctioD  of  the  de- 
cree of  the  court  therein  recited. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Charles,  Burthe,  J. 
St.  Paul  if  Bouny,  for  plainti£&.    A,  G.  Semmes,  for  defendant  and  appel- 
lant 

Merrick,  C.  J.  The  District  Judge  decided  this  case  (a  petitory  action)  in 
&Tor  of  the  plaintiffs,  on  proof  of  possession  of  more  than  thirty  years.  But  the 
evidence  does  not  appear  to  us  sufficient  to  establish  the  long  prescription,  as  the . 
first  written  evidence  of  ownership  which  plaintiffs  offer,  bears  date  in  1827.  The 
proof  also  on  the  subject  of  possession,  is  not  very  conclusive,  but  taking  into 
consideration  the  fact  that  the  land  in  controversy  was  a  vacherie,  in  a  part  of  the 
parish  of  St  Charles  difficult  of  access,  until  traversed  by  the  New  Orleans,  Ope- 
lousas  and  Great  Western  Railroad,  and  that  it  did  not  admit  of  any  very  obvi- 
ous marks  of  possession  further  than  has  been  shown,  we  conclude  that  it  is  not  our 
duty  to  disturb  the  finding  of  our  learned  brother  of  the  District  Court  on  the 
qnestion  of  possession.  The  titles  exhibited,  with  the  possession  which  has  satiEh 
fied  the  District  Judge,  establish  the  usucaption  of  ten  and  twenty  years  in  the 
plaintiffii.  And  as  the  confirmation  to  Toup*s  heirs  was  before  either  of  those  pe- 
riods, and  covered  the  land  in  controversy  in  this  case,  the  Act  of  Congress  of 
August  18, 1856,  chap.  158,  p.  29  of  Private  Acts,  in  favor  of  Ambrose  Lanfear, 
does  not  defeat  the  acquisition  of  title  by  possession. 

We  are  not  prepared  to  say,  that  the  Judge  erred  in  giving  a  judgment  as  of 
nonsuit  on  the  defendant's  claim  for  improvements,  set  up  by  way  of  reconven- 
tion. The  proof  is  not  sufficient  to  enable  us  to  render  a  judgment  in  favor  of  the 
defendant  on  this  part  of  the  case. 

We  think  the  production  of  the  proces  verbal  of  the  probate  sale  sufficient,  pri" 
ma  foci*!,  without  producing  the  decree  of  the  probate  court  therein  recited.  Rey- 
nolds V.  Rouley,  2  An.  890  ;  6  Rob.  26  ;  3  An.  150 ;  7  La.  468  ;  12  La.  476  ; 
6  Rob.  471 ;  1  An.  200. 

The  admission  of  title  in  LanfeaVf  was  doubtless  in  reference  to  the  residue 
of  the  Toup's  tract,  and  the  petition  ought  to  be  so  understood. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  affirmed ;  the  appellant  paying  the  costs  of  the  appeal. 
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|ii6_866  John  M.  Bell,  Sheriff,  v.  Thomas  Keefe  et  al. 

Under  oar  law  the  addiUon  of  a  seal  only  conflrni8  the  signatore  ;  it  adds  no  obUgatory  foroo  to  the 
Instrument,  when  ite  execution  te  admitted  or  proven. 

In  civil  cases,  an  instrument  under  seal  can  be  executed  in  blank,  as  well  as  an  instrument  not  under 
seal ;  hence  a  bond  is  not  the  less  valid,  because  it  was  signed  and  sealed,  before  the  occasion  for  iu 
use  actually  arose. 

Where  a  bond,  which  had  previously  been  signed  In  blank,  was  taken  by  the  the  Sheriff,  and  an  erasorv 
appeared,  and  the  amount  was  changed  in  the  condition  of  the  bond,  which  bad  either  been  iUled  op 
at  the  time  of  signing,  or  subsequently  by  the  person  to  whom  it  was  intrusted,  the  ink  with  which 
the  erasure  and  change  in  the  amount  was  made,  appearing  to  be  the  same  as  that  used  in  the  nsX 
of  the  writing ;  and  when  also  the  nature  of  the  instrument  required  that  the  coDdltion  should 
be  filled  up  with  the  amount  as  changed^^HeM.-  That  the  bond  was  valid  and  binding,  that  the 
change  in  the  amount  was  necessary  to  complete^he  instrument,  and  that  the  Sheriff,  under  such 
circunLstauces,  Ik  not  rcspon.sibic  for  any  abuse  of  authority,  in  filling  up  the  bond  :  but,  that  if  there 
is  any  rcspon.HibiUty,  it  rests  upou  the  agent  entrusted  with  that  duty  by  the  party  signing  in  bJaak. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  EggleOon,  J. 
Benjamin,  Bradford  if  Finney  and  C.  A,  Taylor ,  for  plaintiff.    L.  3f.  Z)ay, 
for  defendant  and  appellant 

Merrick,  C.  J.  This  suit  is  brought  upon  a  twelve  months  bond  for  SI 0,000, 
being  part  of  the  price  of  the  steamboat  S.  F.  J.  Trabne,  sold  by  the  Sheriff  for 
834,275. 

Judgment  having  been  rendered  against  the  defendants  for  the  amount  of  the 
bond,  the  surety  Adams  takes  the  appeal. 

The  grounds  on  which  he  relies  for  a  reversal  of  the  judgment  are  : 

"  1st.  That  the  bond  sued  on  having  been  signed  in  blank,  and  no  authority 
whatever  shown  for  filling  up  the  same,  is  not  a  valid  and  legal  bond. 

''  2d.  That  if  said  bond  ever  was  valid  and  binding,  yet  as  the  same  has  been 
altered  and  changed,  in  a  material  part,  the  condition,  since  its  delivery  to  the 
Sheriff,  it  is,  therefore,  null  and  void." 

I.  The  bond  was  signed  by  the  surety  in  blank  on  the  25th  day  of  April, 
1855,  to  be  used  in  his  absence  from  the  city,  and  appears  to  have  been  delivered 
to  the  Sheriff  on  the  tenth  day  of  May,  three  days  after  the  Sheriff's  sale,  it  hav- 
ing been  filled  up  as  of  the  day  of  the  sale.  The  bond  purports  to  be  executed 
under  seal. 

The  appellant  cites  numerous  authorities  to  show  that  a  bond  cannot  be  exe- 
cuted in  blank  before  the  contingency  arises  for  its  use,  and  be  afterwards  filled 
up,  unless  a  special  authorization  to  fill  up  be  produced.  We  observe  that  the 
authorities  cited  on  this  point  are  from  the  common  law  courts.  They  depend 
entirely  upon  the  effect  given  by  the  common  law  to  an  instrument  under  seal. 
Such  instrument  takes  eftect  from  delivery,  and  when  once  properly  executed,  can- 
not be  avoided  for  want  or  failure  of  consideration,  because  the  act  of  sealing 
and  delivering  is  a  solemn  recognition  of  what  is  contained  in  the  deed.  Under  • 
our  law,  the  addition  of  a  seal  only  confirms  the  signature.  It  adds  no  obligatory 
force  to  the  instrument  itself  when  its  execution  is  admitted  or  proven.  Henoe 
in  civil  cases,  at  least,  an  instrument,  under  seal,  can  be  executed  in  blank,  as 
well  as  an  instrument  not  under  seal.  The  bond,  therefore,  is  not  the  less  valid 
because  it  wos  signed  and  sealed  before  the  occasion  for  its  ose  actually  i 
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See  Breedlove  v.  Jofmston,  2  N.  S.  517  ;  Collins  v.  Welsh,  3  N.  S.  82  ;  9  L.  R.  Bf  "• 

230 ;  State  v.  /urfgu  o/  rAe  First  District^  19  L.  R.  179. 

II.  In  the  obligatory  part  of  the  bond,  the  amoant  is  filled  up  with  the  sum 
of  ten  thousand  dollars.  In  the  condition  of  the  bond  the  word  five  was  first 
written,  and  the  word  ten  written  over  it.  For  the  amount  of  the  bond  the  con- 
dition ought  to  have  been  filled  up  either  with  910,000  or  934,275. 

The  bond  was  in  its  present  form  when  delivered  to  the  Sheriff,  and  the  ques- 
tion arises,  whether  the  change  made  of  the  word  "  five  "  to  "  ten  **  has  been  suf- 
ficiently explained  ;  for  it  is  in  a  material  part  of  the  instrument 

The  defendant,  in  his  answer,  admits  that  he  signed  a  bond  for  five  thousand 
dotlars,  prior  to  said  7th  day  of  May,  but  alleges  that  it  was  subsequently  raised 
to  ten  thousand  dollars  after  the  bond  was  signed,  and  that  the  filling  up  and 
material  altering  and  raising  were  made  without  the  knowledge,  consent  or  appro- 
bation of  defendant. 

The  sigriing  of  the  bond  is,  therefore,  distinctly  admitted.  Defendant  intended 
to  sign  a  twelve  months  bond. 

But  he  says  he  signed  one  for  five  thousand  dollars  only.  If  the  amount  for 
which  he  was  to  be  bound  was  mentioned  in  the  instrument  at  all,  it  would  actual- 
ly be  stated  in  the  bond  itself,  and  not  the  condition,  which  could  not  then  well  be 
written,  for  the  proper  matter  to  insert  in  the  condition  was  not  then  known: 
Moreover,  the  defendant  appears  to  have  signed  the  bond  immediately  preceding 
the  condition,  and  then,  at  the  suggestion  of  some  one,  to  have  struck  out  such 
signature  and  signed  at  the  right  place,  leaving  space  for  the  condition.  The 
proof  also  shows  that  the  obligatory  part  of  the  bond  was  either  filled  up  with 
the  sum  of  ten  thousand  dollars,  at  the  time  it  was  signed  by  the  defendant, 
Adams,  or  it  was  in  blank,  and  afterwards  that  sum  was  written  by  the  person 
with  whom  the  bond  was  entrusted.  The  proof  further  shows,  that  the  attor- 
neys of  all  the  parties  to  the  suit,  agreed  that  the  Sheriff  should  receive  the  bond 
of  this  defendant  for  the  sum  for  which  it  was  given,  and  the  bond,  as  already  ob- 
served, was  delivered  to  the  Sheriff  precisely  as  it  now  appears.  As  the  nature 
of  the  instrument  required  that  the  condition  should  be  filled  up  with  either  the 
sum  of  910,000,  or  934,275,  the  bond  is  in  the  form  it  would  have  been  if  pro- 
perly executed,  and  the  ink  appearing  to  be  the  same  as  the  rest  of  the  writing 
forming  the  condition  of  the  instrument,  we  have  no  difficulty  in  concluding  that 
in  the  act  of  filling  up  the  bond,  the  word  "  five  "  was  written  by  inadvertence 
and  the  word  "  ten"  as  soon  as  the  error  was  discovered,  written  over  the  same 
word,  with  the  same  ink,  by  some  one  charged  with  filling  up  the  condition.  We 
have  no  doubt  from  the  testimony,  that  the  condition  was  a  blank  when  the  de- 
fendant, Adamsy  affixed  his  signature,  and  that  both  the  words  five  and  ten  were 
written  afterwards  in  order  to  complete  and  make  the  instrument  conform  to  the 
wishes  of  the  parties  and  the  requirements  of  the  law.  The  alteration,  therefore, 
appears  to  be  sufficiently  explained.  See  Pipes  v.  Hardesty,  9  An.  152  ;  11 
An.  327. 

If  there  has  been  any  abuse  of  authority  on  the  part  of  the  agents  intrusted 
with  the  filling  up  of  the  instrument,  they  may  be  responsible  to  the  defendant, 
but  as  between  himself  and  the  Sheriff,  an  innocent  person,  the  loss,  if  any,  must 
fall  upon  the  person  who  placed  it  in  the  power  of  another  to  occasion  the  loss. 

Judgment  affirmed. 
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Price,  Converse  &  Smith  v,  MERRrrr,  Risley  &  Co. 

The  process  of  attachment  to  a  harsh  remedy,  and  parties  resorting  to  11  are  held  to  a  strict  oompfinMe 
with  the  provtoioDs  of  the  law  authoristaig  ii. 

Mercbaiits  whose  acceptances  are  oninatared,  and  unpaid,  and  oatstanding  in  the  hands  of  third  partm, 
are  not  creditors  within  the  meajiing  of  the  term  which  authorizes  a  prooeedmg  by  attachment,  nor 
will  the  insolvency  of  the  party  for  whom  they  have  accepted  make  them  such. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Singleton  d  Clack,  lor  plaintifiEs  and  appeUaotB.     W.  H.  Hunt,  for  defen- 
dants. 
Land,  J.    On  the  8th  of  September,  1857,  the  plaintiffs  commenced  this  snit 

by  attachment,  for  the  sam  of  twenty-five  thousand  nine  hundred  doUars  and  four 
cents,  by  making  affidavit,  giving  bond,  and  causing  writs  of  attachment  to  issue 
thereon. 

On  the  following  day,  the  9th  of  September,  they  filed  their  petition. 

In  the  affidavit  the  plaintiffs  affirm  that  the  defendants,  who  are  noQ-remdentB, 
are  indebted  to  them  in  the  sum  of  twenty-five  thousand  nine  hundred  and  eight 
dollars  and  four  cents ;  that  said  debt  is  not  yet  due,  but  that  said  defendaote  are 
about  to  remove  their  property  out  of  the  State  of  Louisiana  before  said  debt 
becomes  due. 

In  their  petition  they  allege  that  the  defendants  are  indebted  to  them  in  the 
sum  of  twenty-six  thousand  nine  hundred  and  sixty-seven  dollars  and  fifty  cents. 
That  they  advanced  by  acceptancies  to  said  defendants  the  sum  of  twenty-diree 
thousand  nine  hundred  and  sixty-seven  dollars  and  fifty  cents,  including  commis- 
sions not  yet  due,  but  for  which  they  are  liable  as  acceptors.  That  the  defendants 
were  further  indebted  to  them,  in  the  sum  of  two  thousand  six  hundred  and  fifty 
two  dollars  and  thirteen  cents,  for  cash  advances.  And  that  defendants  had  failed 
and  become  utterly  insolvent. 

The  Sheriff  seized,  under  the  writ  of  attachment,  2047  barrels  of  flour. 

A  curator  ad  hoc  was  appointed  to  represent  the  defendants,  and  he  filed  a  mo- 
tion to  dissolve  the  writ  of  attachment  on  the  following  grounds : 

First — ^That  the  pkintifiE)  were  not  the  creditors  of  the  defendants  at  the  date  of 
the  attachment 

Secondlif — ^That  the  property  herein  seized  to  wit, barrels  of  flour,  was 

not  liable  to  attachment,  at  the  suit  of  said  plaintifis,  having  been  shipped  under 
express  instructions  to  plaintiff,  to  forward  the  same  to  a  firm  in  Boston,  which 
instructions  were  expressly  accepted  by  said  plaintiffs,  at  the  time  of  said  consign- 
ment, and  prior  to  the  issuing  of  said  attachment. 

Thirdlif — ^That  said  defendants  are  not  the  owners  of  the  property  attached, 
and  hence  that  said  attachment  ought  not  to  stand.    And, 

Fourthly — ^That  said  defendants  are  not  insolvent  as  alleged,  and  that  said  plun- 
tiffii'  affidavit  is  unfounded  in  fact  as  to  any  indebtedness  on  the  part  of  the  defen- 
dants to  said  plaintiffi). 

The  p1aintifi&  claimed  in  their  petition  of  the  defendants  a  debt  not  due,  and 
also  a  debt  due,  and  one  of  the  questions  presented,  is,  whether  or  not  the  writ  of 
attachment  issued  for  both  debts  or  only  for  the  debt  not  due. 

The  debt  sworn  to,  and  for  which  bond  was  given,  was  the  debt  not  doe.    The 
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aflMayit  was  made,  the  bond  giveni  and  the  writ  of  attachment  issued,  on  the  8th         Pno 
of  September,  and  it  was  not  until  the  day  following,  to  wit,  the  9th  of  September,        Usbbrt. 
that  plaintifi&  claimed  of  the  defendants  the  debt  alleged  to  be  due. 

The  oath  of  the  creditor  as  to  the  amount  of  the  debt  due,  or  to  become  due,  is 
a  condition  precedent  to  the  issuing  of  writs  of  attachment.  G.  P.  Art.  243  and 
amendment. 

The  oath  as  to  the  amount  of  the  debt  alleged  to  be  due  on  the  8th  of  Septem- 
ber was  wanting,  and  the  writ  of  attachment,  consequently  could  not  have  legally 
issued  for  it. 

The  process  of  attachment  is  considered  a  harsh  and  severe  remedy,  and  parties 
resorting  to  it  are  held  to  a  strict  compliance  with  the  provisions  of  the  law  an- 
thoriziiig  it. 

The  second  question  is,  whether  the  relation  of  creditor  and  debtor  existed  on 
1]ie  8th  of  September,  1857,  between  plainti£&  and  defendants,  as  to  the'debt  al- 
leged not  to  be  due. 

The  plaintiff  claim  to  have  been  the  creditors  of  defendants  at  that  time,  on 
the  grounds,  that  they  bad  accepted  their  bills  to  the  amount  mentioned,  as  the 
debt  not  due,  and  that  defendants  had  failed  and  become  utterly  insolvent 

These  acceptances  had  not  matured,  were  unpaid,  and  outstanding  in  the  hands 
of  third  parties  at  the  date  of  the  issuing  of  the  attachment  Under  these  circum- 
Btances  the  plaintifi^  were  not  the  creditors  of  the  defendants,  in  the  meaning  of 
the  term  which  authorized  a  proceeding  by  attachment  Read  v.  Ware,  2  An. 
498. 

Nor  would  the  mere  Ikilure  of  the  defendants  have  made  them  such.  0.  C.  Arts. 
2047-9  ;  Millaudon  v.  Foucher,  8  La.  586 ;  Carrillo  v.  Bank  U,  5.,  10  Rob.  540. 

We  aro,  therefore,  of  opinion  that  the  writ  of  attachment  of  the  8th  of  Septem- 
ber»  was  rightfully  dismissed  by  the  judgment  of  the  District  Court 

The  drfendants,  however,  were  personally  cited  to  answer  the  petition  of  the  9th 
of  September,  subsequently  to  the  appointment  of  the  curator  ad  hoc  to  represent 
them,  and  the  suit  thereby  became  an  ordinary  proceeding,  as  to  the  personal  de- 
mand, and  will  go  on,  although  the  attachment  be  dismissed.  Evans  v.  Saul,  8 
N.  S.  252 ;  C.  P.  258  ;  2  An.  498. 

On  the  22d  of  December,  1857,  the  plaintiff  filed  a  supplemental  petition,  with 
leave  of  the  court,  alleging  that  their  acceptances  of  the  bills  of  defendants,  to  the 
amount  of  twenty-three  thousand  five  hundred  dollars,  had  matured  and  been  paid 
by  themselves  since  the  filing  of  their  original  petition,  and  made  a  second  affida- 
vit obtained  a  new  order  of  attachment,  gave  bond,  and  caused  alias  writs  of  at- 
tachment to  issue  against  the  property  of  defendants  and  made  several  parties  gar- 
nishees to  the  action — which  supplemental  petition,  with  citation,  was  personally 
served  on  the  defendants. 

It  is,  therefore,  necessary  to  remand  the  cause  for  further  proceedings  upon  the 
personal  demands  against  the  defendants,  and  upon  the  alias  writs  of  attachment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
ooart,  dismissing  the  attachment  of  the  8th  of  September,  1857,  be  affirmed,  and    ' 
that  the  cause  be  remanded  for  further  proceedings  according  to  law,  and  that  the 
plaintifiEs  pay  the  cost  of  the  attachment  of  the  8th  of  September  aforesaid,  and 
the  cost  of  this  appeal. 
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A.  MiLTENBERGER  &  Co.  V.  A.  Hetch — AiJDRECH  &  Perret,  IntervenoFs. 


The  vendor  of  the  agricultural  products  of  the  United  States,  in  the  city  of  New  Orleans,  has,  i 
the  Act  of  the  LegishUure  approved  March  15th,  1S65,  a  privilege  upon  such  products  aold, 
to  all  others,  if  exercised  within  five  days  after  their  delivery. 

Ho  may  waive  this  privilege,  by  stating  in  his  order  fbr  the  delivery  of  such  produce,  that  it  is  to  be 
delivered  without  vendor's  privilege. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  EggUston,  J. 
G.  Legardeur,  for  plaintifin.     St,  Paul  ^  Bouny^  for  intervenors  and  appel- 
lants. 

Land,  J.  On  the  4th  day  of  April,  1856,  the  plaintiffs  sold  and  delivered  to 
the  defendant  Hetch,  thirty-eight  hogsheads  of  sagar,  for  $3169  12,  payable  in 
cash.  On  the  eighth  day  of  the  same  month  of  April,  they  caused  the  thirty-eight 
hogsheads  of  sugar  to  be  sequestered,  on  the  grounds,  that  they  yerily  believed 
that  the  defendant  would  conceal,  part  with,  or  dispose  of  the  sugar,  and  thus  de- 
prive them  of  their  vendor's  privilege  upon  the  same. 

On  the  18th  of  April,  1856,  Aldrech  <t  P«rref,  a  commercial  house  of  the  city  of 
New  Orleans,  intervened,  and  set  up  a  privileged  claim  for  the  sura  of  $1580  73, 
on  the  sugar,  for  advances  made  to  the  defendant,  for  commissions,  storage,  &c., 
and  alleged  their  right  to  be  paid  by  preference  over  the  price  due  to  the  plain- 
tiff. 

The  defendant  was  represented  by  a  curator  ad  hoc,  who  filed  a  general  denial. 

It  is  not  even  pretended  that  the  price  of  the  sugar  was  paid  by  the  defendant. 
The  contest  is,  therefore,  really  between  the  plaintiffs  and  intervenors,  and  the  only 
question  before  the  court  is,  which  of  these  two  parties  has  the  first  or  superior 
privilege,  and  is  thereby  entitled  to  be  paid  by  preference  to  the  other. 

This  question  finds  its  easy  solution  in  the  Act  of  the  Legislature  approved 
March  the  15th,  1855,  and  entitled  "an  Act  relative  to  privileges,"  which  pro- 
vides "  that  any  person  who  may  sell  the  agricultural  products  of  the  United 
States  in  the  city  of  New  Orleans,  shall  be  entitled  to  a  special  lien  and  privilege 
thereon,  to  secure  the  payment  of  the  purchase  money,  for  and  during  the  space  of 
five  days  only,  after  the  day  of  delivery  ;  within  which  time  the  vendor  shall  be 
entitled  to  seize  the  same,  in  whatsoever  hands  or  place  it  may  be  found,  and  his 
claim  for  the  purchase  money  shall  have  preference  over  all  others.  If  the  vendor 
gives  a  written  order  for  the  delivery  of  any  such  produce,  and  shall  say  therein 
that  it  is  to  be  delivered  without  vendor's  privil^e,  then  no  lien  shall  attach  there- 
to."   SeeActsl855,  p.  363. 

The  plaintiffs  cauSed  the  sugar  to  be  seized  within  five  days  after  its  delirerr, 
and  there  is  no  evidence  in  the  record  showing  that  they  waived  or  renounced  theb 
privilege,  on  its  delivery  to  the  defendant,  or  afterwards. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 
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F.  &  R.  BiLUOT  V.  J.  B.  Robinson. 

Withoat  a  tDchc^cal  eonteitaiio  litii  existing  at  the  time  of  a  sale,  the  acts  of  (he  parties  may  be  each  u 

to  eetop  them  from  denying  that  the  right  purchased  was  a  liUguoua  right. 
A  tender  made  to  the  attorney  of  a  party  is  sulUcient. 

APPEAL  from  the  District  Court  of  the  Parish  of  Terrebonne,  Roman,  J 
/.  H.  Bldey  and  F,  S.  Goode,  for  D,  A.  Long,  warrantor  and  appellant : 

On  the  5th  February,  1846,  S.  G,  Moore  sold  to  /.  B.  Robinson,  with  other 
property,  lot  No.  102,  in  township  20,  range  18  east 

On  the  7th  April,  1848,  the  administrator  of  Afoorc'«  estate  brought  suit  against 
Robinson  for  a  balance  due  on  the  purchase,  to  which,  on  the  2d  October,  1848, 
R(^inson  filed  an  answer,  alleging  want  of  title  in  Moore,  and  the  pendency  of  a 
Bait  by  D.  A,  Long,  claiming  tne  land.  (This  was  an  error,  as  no  suit  was  pending 
nor  had  one  been  brought). 

On  the  25th  March,  1849,  RosOte  and  Frederick  BiUiot  entered  into  the  fol- 
lowing agreement  with  D.  A.  Lon^ : 

"  Whereas,  the  said  Rosette  Billtot  and  her  son  Frederick  claim  as  their  property 
a  quarter  section  of  land,  situate  on  the  east  bank  of  Petit  Caillou,  known  as  the 
quarter  section  sold  /.  B,  Robinson  by  iSf.  G.  Moore,  and  to  which  deed  reference 
is  hereby  made  for  a  more  accurate  description  of  said  land,  and  believed  to  be 
lot  No.  102,  in  township  No.  20,  of  range  18  east,  containing  about  160  acres, 
more  or  less.  Now  as  the  said  party  of  tiie  first  part  are  unjustly  kept  out  of  the 
posaeasion  of  said  land,  and  it  requiring  a  suit  to  establish  their  claims  thereto  and 
not  them  in  possession  of  the  land,  the  said  part^,  D.  A.  Long,  agrees  and  binds 
hiinself  to  pay  all  the  expenses  attending  said  suit,  and  establish  the  title  of  the 
said  Rosette  and  Frederick  to  the  said  land,  so  far  as  the  same  can  be  done,  and 
bold  the  said  party  of  the  first  part  harmless  against  all  costs  of  suit  and  other 
contingent  expenses.  And  the  first  party  agrees  if  upon  a  full  hearing  of  the 
matter  the  said  land  shall  be  adjudged  and  decreed  to  them,  to  sell  the  same 
to  said  D.  A.  Long  for  the  sum  of  one  hundred  and  fifty  dollars,  and  convey  to 
him  their  interest  aforesaid,  in  fee  simple,  upon  his  paying  the  sum  agreed  upon 
at  such  time  as  the  title  is  clearly  vested  in  the  said  Rosette  and  Frederick," 

This  act  was  recorded  on  the  6th  April,  1849. 

On  the  3l8t  March,  1849,  suit  No.  356  was  instituted  by  Rosette  and  Frederick 
BiUiot,  M^inst  /.  B.  Robinson,  claiming  the  land  ;  citation  issued  and  was  served 
on  the  2a  April,  1849.  The  administrator  of  Moore's  estate  filed  an  intervention 
on  the  19th  October,  1850,  and  on  the  22d  October,  1851,  he  filed  a  supplemental 
petition  of  intervention,  alleging  that  plaintifi^  had  parted  with  all  their  interest 
m  the  land  by  the  act  above  quoted,  dated  the  25th  March,  1849,  praying  that 
Lmg  be  cited,  and  that  he  h»e  decreed  to  have  purchased  a  litigious  right,  etc. 
This  suit  was  dismissed  on  the  8th  October,  1852,  the  plaintiff  having  been  called 
at  the  courthouse  door  and  not  appearing. 

On  the  2l8t  April,  1853,  the  petition  in  the  present  suit  was  filed  by  Rosette 
and  Frederick  BiUiot  against  Robinson,  claiming  the  land,  alleging  that  he  has 
taken  possession  of  the  land  without  a  shadow  of  a  title.  Service  of  this  petition 
was  accepted  by  the  defendant,  but  the  acceptance  is  not  dated.  Defiaultwas  not 
taken  until  the  21st  November,  1853,  and  the  defendant  filed  his  answer  on  the 
25th  November,  1853,  calling  the  administrator  of  Moore's  estate  in  warranty, 
who  came  in  and  answered  on  the  2d  December,  1853.  In  his  answer  to  the  call 
in  warranty,  the  administrator  of  Moore's  estate  asked  to  have  Long  m&de  a  party, 
surged  that  he  had  purchased  a  litigious  right,  and  prayed  to  be  released  on  pay- 
ing to  Long  the  price  of  his  purchase,  and  strenuously  contested  the  validity  of 
the  original  claim  of  the  Billiots.  Default  was  taken  against  Long  on  the  14th 
July,  1857,  who  filed  his  answer,  claiming  title,  on  the  6th  October,  1857. 

On  the  26th  April,  1853,  Rosette  and  Frederick  BiUiot  passed  a  formal  act  of 
Bale  of  the  land  in  question  to  jD.  A,  Long, 

These  being  the  fects,  two  questions  arise  : 

1.  Did  Long  purchase  a  litigious  right  in  the  intendment  of  Articles  2622  and 
2623  of  the  Civil  Code. 
67 
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B°^<«  2.  Was  the  tender  valid. 

First — Is  this  a  Jitigious  right  subject  to  the  provisions  of  Art.  2622  of  the 
Civil  Code  ? 

By  the  Roman  law  the  transfer  of  a  litigious  right  was  originally  prohibited, 
and  the  suit  continued  as  if  no  such  transfer  had  been, made.  Tarn  quam  $i  nihil 
factum  sit  lite  peragenda.  The  right  conferred  by  Art  2622  was  established  by 
Anastaslus  in  the  law  per  diversas,  and  confirmed  by  Justinian  in  the  law  <lb 
Anastasio. 

Art.  2622  of  the  Civil  Code,  found  under  the  head  "  of  the  assignment  or  trans- 
fer of  debts  or  other  incorporal  rights"  provides  "  he  against  whom  a  litigious 
right  has  been  transferred  may  get  himself  released  by  paying  to  the  tran&ree 
the  real  price  of  the  transfer  together  with  the  interest  from  its  date." 

Art.  2623.  "  A  right  is  said  to  be  litigious  whenever  there  exists  a  suit  and 
contestation  on  the  same. 

Another  definition  of  a  litigious  right  is  found  in  Art.  3422,  which  provides, 
"  whenever  the  terms  of  law  employed  in  this  Code  have  not  been  particulariy  de- 
fined therein^  thev  shall  be  nnderstood  as  follows  ; "  and  sec.  22  of  that  Article 
defines  litigious  rights  to  be  *'  those  which  cannot  be  exercised  without  undergoing 
a  law  suit.  " 

Now  we  contend  that  section  22  of  Article  3522  has  no  application  to  the 
litigious  rights  spoken  of  in  Article  2622,  for  the  next  Article  particularly  de- 
fines what  litigious  rights  are  subject  to  the  provisions  of  Art  2622.  And  it  is, 
as  if  the  language  of  Art.  2622  had  been,  "  he  against  whom  a  right  has  been 
transferred  on  which  there  exists  a  suit  and  contestation  may  get  himself  rel^sed, 
etc." 

Now,  what  constitutes  "  a  suit  and  contestation  ?"  It  is  necessary  that  there 
should  be  a  petition  filed  and  served  on  the  defendant,  the  cause  must  also  be  at 
issue. 

C.  P.,  Art.  357,  "  The  cause  is  at  issue  when  the  defendant  has  answered, 
cither  bv  complying  or  denying  the  facts  set  forth  in  the  petition,  or  by  pleading 
such  dilatory  or  peremptory  exceptions  as  he  is  bound  to  plead  in  hmini  litisj 
pursuant  to  the  provisions  of  this  Code." 

C.  P.  Art.  358,  "  when  the  defendant  pleads  some  declinatory  exception,  with- 
out answering  to  the  merits,  there  is  no  issue  joined." 

C.  P.  Art  359,  "  the  joining  of  issues  is  in  fact  the  foundation  of  the  suit,  as 
citation  is  that  of  the  action.  It  is  only  after  this  is  done  that  the  suit  begins ; 
the  parties  are  then  in  a  situation  to  discover  what  evidence  is  necessary  in  sup- 
port of  their  respective  claims." 

C.  P.  Art.  360,  "  when  the  defendant  suffers  judgment  by  default  to  be  taken 
against  him,  the  issue  is  joined  tacitly,  etc." 

In  the  case  of  PrevosVs  Heirs  v.  Johnson^  et  al.^  9  Martin,  Judge  Martin  in  con- 
struing a  provision  in  the  Old  Code,  similar  to  Art  2623  of  the  pr^ent  Code,  saj^ : 
"  It  seems  that  a  suit  brought  does  not  alone  suffice,  that  it  is  not  enough  that  there 
should  be  a  petition,  that  a  copy  of  it  and  a  citation  should  be  served  on  the  defend- 
ant, it  is  necessary  there  should  be  an  answer,  perhaps  any  plea  will  not  suffice. 
In  the  words  of  the  stattUe  tliere  must  be  a  contestation,'^ 

In  Pearson  v.  Grice,  6  An.  137,  Judge  Preston  said  :  "  that  the  Article  2623, 
and  sec.  22  of  Art.  3522  were  not  inconsistent,  and  that  the  impossibility  of  exer- 
cising the  right  without  undergoing  a  lawsuit  is  never  ascertained  until  the  law- 
suit IS  commenced,"  which,  according  to  Art  359  of  the  C.  P.  is  only  after  iasae 
is  joined,  and  the  term  litigious  right  being  particularly  defined  in  Art  2623,  Art 
3522  if  inconsistent  with  it  must  yield. 

Provisions  similar  to  Articles  2622  and  2623  of  our  Code  are  found  in  Articles 
1699  and  1700  of  the  Code  Napoleon.  In  fact  the  language  of  the  two  Codes 
is  exactly  the  same.  Let  us,  then,  sec  what  interpretation  has  been  placed  on 
these  Articles  in  France. 

Repertoire  General,  volume  5,  page  910,  sections  70,  71  et  72  : 

"  Pothier  enseiguait  que  ces  expressions  comprenaient  toutes  les  creances  qui 
sont  contcstees  ou  peuvent  Tfitre,  en  total  ou  en  partie,  par  celui  qa'on  prcimid 
debiteur,  soit  que  le  proces  soit  dej^  commence,  soit  quit  ne  le  soit  pas  encore, 
mais  qu'il  y  ait  lieu  de  Tapprehender.  Au  contraire,  le  President  de  £amoignon, 
n'admettait  le  retrait  que  lorsqu'il  y  aurait  litige  engage,  ce  qui  etait  egalraient 
professe  par  Rousseaud  de  La  Combe  et  par  Momac.  Les  redacteurs  du  Code 
ont  adopte  cette  derniere  opinion,  et  ils  ont  declare  dans  TArt.  1700  que  la  chose 
est  censee  litigieuse  des  qu'il  y  a  proces  et  contestation  sur  le  fond  du  droit." 
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It  was  decided  by  the  Cour  de  Cassation  in  the  case  of  Besserve  v.  LanglomSj        Biluot 
5  juillet  1819,  that  Article  1700  C.  N.  was  restrictive  of  Article  1699,  and  was  " 

adopted  to  define  accurately  what  rights  were  subject  to  the  provisions  of  Art 
1G99,  and  put  an  end  to  all  uncertainty  on  that  subject.  See  also  Cour  de  Cassa- 
tion, 24  Janvier,  1827,  Soufflet  c.  Heritiers  Collin  ;  Troplong,  de  la  vente,  vol.  2, 
p.  493 ;  Dalioz,  Jurisprudence  du  Royaume,  vol.  12,  p.  926. 

Marcade,  vol.  6,  p.  352,  says :  *'  II  faut  d'abord  qu'il  y  ait  actuelleraent  proces, 
et  il  nc  suffirait  pas  des  lors  que  ce  proces  parCit  imminent,  inevitable,  et  que  le 
droit  ait  ete  qualifie  de  droit  litigieux  dans  I'Acte  m6me  de  cession,  puisque  cette 
qualification  n'a  pas  alors  le  sens  de  notre  Art.  1700."  Duvergier,  Vente,  vol.  2, 
No.  362. 

Guillaume,  Code  Napoleon,  p.  579  :  "  La  chose  n'est  censee  litigieuse  que  quand 
il  y  a  proces  sur  le  fond  du  droit.  La  loi  a  voulu  qu'il  fClt  certain  que  le  droit  est 
conteste,  c'est^-dire,  qu'il  y  a  des  chances  douteuses  sur  son  principe  et  son  exis- 
tence. Ainsi  le  declinatoire  ou  la  nullite  d'exploit  proposee  contre  Taction  ne 
sufBrait  pas ;  mais  il  en  serait  autrement  si  Ton  contestait  la  validite  du  titre  da 
demandeur  mdme  sous  le  rapport  de  la  forme." 

The  Court  of  Cassation,  m  Guirail  c.  Epoux  Bavancens,  11  fev.  1851,  held 
that  Art.  1700  C.  N.  did  not  apply  to  Art.  1597,  which  corresponds  with  Art 
2422  of  our  Code,  prohibiting  transfers  of  litigious  rights  to  public  officers  con- 
nected with  courts  of  justice  and  others. 

Journal  du  Palais,  vol.  1, 1846,  p.  127,  in  the  case  of  Grassiere  c.  Aheille,  the 
court  held,  "  Attendu  que  I'Art  1699  du  Code  Civil  est  une  exception  au  droit 
commun  en  matiere  d'achat  et  de  vente,  que  des  ibrs  il  doit,  dans  Tapplication, 
€tre  restreiut  au  cas  qu'il  a  prevu."    See  also  Guyonne  c.  Fallampinj  5  mai,  1836. 

In  Greffulhe  et  autres  c.  Milley  7  juillet,  1837,  the  court  held,  "  La  chose  cedee 
est  reputee  litigieuse  des  qu'il  y  a  proces  et  contestation  sur  le  fond  du  droit 
Que  d'apres  cette  definition,  qui  reproduit  les  principes  du  droit  remain,  que  I'an- 
cienne  jurisprudence  avait  modifies,  il  est  certain  que  la  loi  n'imprime  au  droit 
cede  le  caractere  litigieux  que  lorsqu'au  moment  de  la  cession  le  droit  est  dej^ 
Tobjet  d'un  debat  judiciaire  entre  le  cedant  et  le  debiteur."  See  also  Journal  du 
Palais,  vol.  1, 1840,  p.  657  ;  Reden  c.  Chazal,  16  mai,  1839. 

Journal  du  Palais,  vol.  1, 1841,  p.  461,  the  Court  of  Cassation  held  :  "  Attendu, 
en  droit,  que  le  retrait  autorise  par  I'Art.  1699  du  Code  Civil  ne  peat,  suivant 
TArt  1700  du  m^me  code,  fetre  exerce  que  lorsau'il  existe,  au  moment  mdme  de 
la  cession,  proces  et  contestation  sur  le  fond  du  droit  Que  cette  derniere  disposi- 
tion est  limitative.  Qu'ainsi  il  importe  pen  que  le  droit  ait  ete  cede  comme  liti- 
gieux, que  la  vente  ait  ete  faite  aux  risques  et  perils  de  I'acheteur,  et  qu'elle  ait 
un  caractere  aleatoire,  parceque  ces  circonstances  ne  constituent  pas  le  proces  et 
la  contestation  imperieiLsement  exiges  par  I'Art  1700  du  Code  Civil."  See  also 
Cour  de  Cassation,  20  mars,  1843  ;  Journal  du  Palais,  vol.  2  of  that  year,  p.  194 ; 
also.  Journal  du  Palais,  vol.  9, 18  Dec.  1811,  p.  787. 

Marcade,  vol.  6,  p.  404  :  "  II  faut  d'abord  qu'il  y  ait  proces  ;  il  ne  suffirait  pas 
des  lors,  ni  d'une  citation  en  conciliation,  puisqu'elle  n'est  qu'un  acte  tendant  k 
empfecher  le  proces,  ni  mfime  du  proces-verbal  de  non-conciliation,  puisqu'il  n'y 
aurait  alors  qu'imminence  d'un  procSs  et  non  proces  existant  II  n'y  aurait  pas 
non  plus  proces  legalement,  si  le  defendeur  opposait  une  exception  de  chose  jngee, 
et  qn'elle  fut  admise,  puisqu'il  serait  ainsi  decide  que  le  litige  n'etait  pas  possible. 
Si  une  simple  nullite  d'exploit  etait  opposee  h  Taction  intentee  la  veille  de  Texpi- 
ration  du  delai  de  prescription,  la  circonstance  de  fait  que  Tanuulation  de  Texploit 
entrainera  par  contre-coup  Textinction  du  droit,  n'empdche  pas  que  le  proces  est 
etranger  an  fond  du  droit,  puisque  la  Question  n'est  pas  Texistence  da  droit,  mais 
seulemcnt  la  validite  de  Tinstance  actuelle. 

Rogron,  Code  Fran9ais  Explique,  Art.  1700  :  "  Bien  que  le  bon' droit  du  ven- 
deur  soit  evident,  il  soffit  qu'il  y  ait  proces  et  qu'on  le  lui  conteste,  pour  que  la 
chose  soit  censee  litigieuse  et  que  I'acheteur  puisse  fetre  ecarte.  Ainsi,  il  faut  qu'il 
existe  non-seulement  une  contestation,  mais  encore  proces  ne  sur  le  fond  du  droit. 
De  daminio  causa  movetur,  comme  le  voulait  la  loi  romaine." 

Now,  tested  by  these  principles,  the  right  purchased  by  Long  was  not  a  liti- 
gious one,  subject  to  the  provisions  of  Art.  2622  Civil  Code.  It  is  a  mistake  to 
suppose  that  that  Article  was  adopted  to  prevent  litigation ;  it  was  adopted  for 
the  purpose  of  putting  an  end  to  litigation  already  commenced.  Now,  Long 
acqairea  his  rights  bv  the  Act  passed  on  the  25th  March,  1849,  at  which  time  no 
suit  had  been  brought.    The  Billiots  did  not  sue  until  the  31st  March,  1849,  six 
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^^'^'^  days  after  Long  had  acqaired  theae  rig^lits,  and  this  soit  was  afterwards  abandoned. 
itQiB^jgQB  It  is  tme  that  a  Bnbseqnent  act  was  passed  by  the  BiUiats,  bat  not  signed  by 
Longj  on  the  26th  April,  1853,  five  days  after  the  petition  in  the  present  case  was 
filed,  but  long  before  any  default  was  ^ken  or  answer  filed  ;  so,  whether  we  con- 
sider the  act  of  26th  March,  1849,  or  the  act  of  26th  AprU,  1853,  there  did  not 
exist  the  "  suit  and  contestation  on  Hu  seme"  necessary  to  constitute  a  litigious  right 

In  France  it  was  once  held  that  the  Art  1699  0.  N.  did  not  apply  to  transfers 
of  land.  It  seems  now  to  be  settled,  that  one  in  possession  and  contesting  the  right 
of  a  claimant,  can  avail  himself  of  the  right  to  purchase,  from  one  who  buys  the 
claimant's  litigious  rights,  at  the  price  of  the  cession.  See  Oonr  de  Cas»tion, 
24th  Nov.,  1818 ;  Commune  de  Laroche,  Canilkac  c.  Ipcker ;  Bonrdeaux,  20  juin, 
1819,  Ponter  c.  Dtwlan;  Cour  de  Cassation,  28  Janvier,  1836,  Perez  c  Commune, 
etc.;  Journal  du  Palais,  vol.  1,  1853,  p.  557  ;  Journal  du  Palais,  voL  1, 1840, 
p.  421 ;  Repertoire  General,  vol.  5,  p.  912. 

We  might  object  that  the  administrator  of  Moore's  estate  is  not  in  possession, 
and  we  do  object  that  it  is  only  Robinson,  the  defendant,  who  could  under  any  cir- 
cumstances require  us  to  surrender  to  him  our  rights.  The  BiUiots  had  no  claim 
and  brought  no  suit  against  Moore's  estate ;  their  claim  was  against  Robinson 
alone,  and  it  is  Rt^inson,  and  not  the  Billiots,  who  briogs  the  suit  agaioat  Moore's 
estate.  If  Robinson  should  transfer  his  rights  against  Moore's  estate  to  a  third 
person,  after  the  call  in  warranty  had  been  made,  and  after  a  contestation  should 
arise  in  that  call,  then  Moore's  estate  could  claim  and  exercise  the  right  provided 
in  Art  2622.  Our  claim  is  against  Bobinson  and  Robinson  alone,  but  if  your 
Honors  should  decide  diObrently,  then  we  say,  that  when  the  Billiots  transfmed 
their  claims  to  Long^  in  1849,  no  suit  was  pending  in  regard  to  the  ownerdiip  of 
the  land  between  any  parties,  and  that  when  the  Billiots  signed  the  act  of  1853, 
ratifying  and  confirming  the  act  of  1849,  no  suit  and  contestation  existed  between 
anv  parties ;  a  petition  had  been  filed  by  the  Billiots  against  Robinson,  bnt  no 
default  had  been  taken  nor  answer  filed.  And  the  administrator  of  Moore's  estate, 
who  claims  that  a  litigious  right  against  him  had  been  sold,  had  not  even  been 
mentioned. 

2.  If  the  right  was  a  litigious  right,  has  the  requisite  legal  tender  been  made? 

If  the  right  acquired  by  Long  was  a  litigious  right,  (^mich  it  clearly  was  not,) 
and  Robinson's  warrantor  might  avail  himself  of  the  privily  of  substituting  him- 
self to  the  purchase  of  the  said  right,  has  he  placed  himsSf  in  the  legal  position 
to  do  so,  by  actually  tendering  and  depositing,  at  once,  the  real  price  of  the  trans- 
fer, together  with  the  interest  from  its  date,  and  instantly  ceasing  all  judicial 
contest  as  to  the  validity  of  the  original  claim. 

The  first  transfer  or  promise  of  sale  was  made  to  Long  on  the  25th  March,  1^9, 
and  recorded  on  the  6th  of  April,  of  the  same  year  ;  this  was  known  to  Moor^s 
administrator  on  the  22d  October,  1851.  (See  his  intervention  in  suit  No.  356.) 
The  last  transfer  was  passed  on  the  26th  April,  1853,  five  days  after  the  filing  of 
the  Billiots'  petition.  And  if  the  right  or  title  of  the  Billiots  became  a  litigious 
one,  simply  because  this  petition  had  been  filed,  then  from  that  instant  the  p^alty 
imposed  by  Art  2622  might  have  been  invoked,  and  no  subsec]uent  trai:^er  by 
L(me  to  a  third  person  could  have  defeated  the  right  of  substitution  to  Long's 
purchase  of  the  land  in  controversy. 

On  the  2d  December,  1853,  the  warrantor  filed  his  answer  in  this  suit,  and 
therein  sets  up  against  the  Billiots  and  Long,  whom  he  makes  a  party  to  the 
suit,  a  controverted  defence  against  the  origin^  claim  for  the  land,  thereby  defeat- 
ing the  very  object  of  the  law,  instead  of  abandoning  the  litigation  and  asking  to 
be  substituted  to  Long's  purchase,  of  which  he  certainly  then  had  full  knowledge, 
as  he  actually  refers  to  it,  and  claims  the  benefit  of  it  in  his  answer. 

When  the  warrantor  filed  his  answer,  on  the  2d  December,  1853,  and  asked  to 
take  Long's  place,  why  did  he  not  then  do  efiectually  what  he  absolutely  attempted 
to  do  when  tne  case  was  called  for  trial  four  years  afterwards,  make  a  legal  t^der 
of  the  price  of  the  transfer  and  deposit  the  money  in  court,  and  at  onoe  cease  all 
Airther  contest?  For  the  very  plain  reason,  that  he  thought  he  might  perhaps 
defeat  the  Billiots'  claim  and  thus  rid  hunself  of  Long,  and  save  the  price  paid  by 
Long  to  the  Billiots,  And  if  he  fkiled  in  this,  then  he  would  be  I^ally  substituted 
to  Long's  transfer. 

This  is  a  stronger  case  than  any  previous  one  submitted  to  and  decided  by  this 
court,  among  which  are  those  of  Pearson  v.  Grice,  6  An.  338 ;  Winchester  y.  Corny 
1  Bob.  424 ;  Launch  et  al,  v.  Brown,  4  An.  104. 
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Cut  if  tbe  WBi:rantor  was  in  time  to  make  the  tender,  did  he  make  it  according 
to  law? 

He  proved  tbat  be  had  offered  to  the  attorney  of  Mr.  Longy  on  the  —  day  of 

.  1857,  f  227  78,  being  $150  principal,  $34  40  interest,  and  $43  70  coeta. 

Interest  at  hve  per  cent,  per  annum  was  calculated  to  the  date  of  tlie  tender  from 
the  26th  April,  1853,  the  daU)  of  the  confirmatory  act  passed  by  the  BiUiots. 

This  tender  was  held  sufficient.  If  it  was,  we  must  disregard  entirely  the 
agreanent  between  Ihe  BUlioU  and  Long  in  1849 ;  for,  if  we  consider  that  Long 
apqaired  the  rights  of  the  Billiots  at  that  time,  the  amount  tendered  is  not  sufl& 
cient,  as  interest  should  have  been  calculated  from  the  date  of  that  agreement. 

The  law  requires  the  defendant  in  such  cases  to  reimburse  the  plaintiff  his  entire 
outlay.  It  may  be  true  that  Long  did  not  pay  the  BHliots  the  price  until  the  26th 
April,  1853  ;  but  Art  2622  0.  0.  expressly  provides  that  interest  must  be  allowed 
from  the  transfer.  Besides,  Long  agreed  to  pay  the  fees  of  counsel,  and  all  other 
erpeoses,  aid  we  contend  that  a  sum  sufficient  to  cover  these  fees  and  expenses 
should  b£  ve  been  tendered. 

Nor  can  the  administrator  contend  that  he  was  not  notified  of  the  agreement 
of  1849,  for  in  his  intervention  in  the  case  No.  356,  filed  22d  October,  185  <,  he 
expressly  mentions  Ihat  agreement,  and  prays  to  be  released  on  paying  Long  the 
pnoe  paid  by  him.  This  conclusively  shows  that  it  is  to  the  agreement  of  1849 
that  we  ai'e  to  look  both  for  the  purpose  of  considering  whether  the  right  was  a 
litigious  right  and  for  the  purpose  or  calculating  interest  on  the  amount  paid  by 
Long. 

We  contend  further  that  a  tender  to  Long's  attorney  was  not  sufficient  C.  P. 
404,  407  ;  G.  0.  2164 ;  Mudd  v.  StiUe,  6  La.  19. 

1^  administrator  cannot  contend  that  Long  being  absent  he  could  only  tender 
the  amount  to  his  attorney,  for  he  had  been  informed  ever  since  the  22d  October, 
1851,  that  Lor.ig  bad  purchased  the  rights  of  the  Billiots^  and  he  had  six  yeais  in 
which  to  make  the  i»nder  to  him  personally,  most  of  which  time  Long  was  present 
in  the  parish. 

Both  a  tender  and  deposit  should  have  been  made.  0.  0.  2161 ;  Benton  v. 
Roberts,  2  An.  243 ;  Degoer  v.  Hellen,  2  An.  496  ;  Small  v.  Zacharie,  4  Bob. 
144.  It  is  true  that  the  administrator  asked  and  obtfuned  leave  to  deposit  the 
amount  in  court,  but  non  constat  that  he  did  it. 

We,  therefore,  respectfully  contend  tiiat  the  judgment  of  the  District  Court 
should  be  reversed ;  oecause — 

1.  The  light  purchased  by  Mr,  Long  was  not  a  litigious  right. 

2.  Even  if  the  right  was  a  liti^ons  one,  the  tender  was  insi^cient ;  because— 
FtrHl,  The  amount  was  not  sufficient  Second.  The  tender  should  have  been  made 
to  Lon^^j  and  not  to  his  attorney.  Third.  The  formalities  of  the  law  were  not 
complied  with  in  making  the  tender. 

ConnofJy  If  Rightor,  for  defendant  and  appellee  : 

This  suit  was  instituted  as  a  petitorv  action,  on  the  21st  of  April,  1853,  to  re- 
cover a  tract  of  land  in  the  parish  of  Terrebonne ;  and  the  facts  are  as  follows  : 
Plaiati£&  claim  title  to  section  102  in  township  20,  range  18  East,  then  and  now 
in  the  possession  Of  the  defendant,  Robinson,  who  holds  by  virtue  of  a  purchase 
from  S.  G,  Moore,  dated  February  5th,  1846.  Defendant  answered  on  the  23d  of 
November,  1853,  by  a  general  denial,  setting  forth  his  title  as  derived  from 
Moore,  and  calls  in  warranty  James  L.  Cole,  administrator  of  the  estate  of  Moore, 
on  the  2d  of  December,  1853.  Cole  answers  by  a  general  denial ;  avers  that 
Moore  had  sold  to  Robinson  two  tracts  of  land,  one  of  which  is  tiiat  now  in  dis- 
pute ;  that  when  the  price  fell  due,  Robinson  refused  to  pay  the  same ;  that  being 
sued,  he  answered,  on  the  2d  of  October,  1848,  that  D.  A,  Long  claimed  a  part  of 
the  land  and  threatened  him  with  eviction ;  that  afterward,  Long,  being  then 
Robinson's  overseer,  agreed  with  the  BiUiots  to  pay  the  expenses  of  a  suit  against 
Robinson  to  recover  section  102,  and  on  the  establishment  of  their  title,  to  hnj 
the  land  for  one  hundred  and  fifty  dollars  ;  that  on  the  31st  of  March,  1849,  suit 
was  accordingly  instituted  against  Robinson  in  the  name  of  the  Billiots,  which 
suit  respondent  verily  believes  was  instigated  by  Robinson  himself— but  which 
suit  was  dismissed  without  ever  having  been  brought  to  a  trial.  That  on  the  26th 
of  April,  1853,  (after  the  filing  of  this  suit)  Long  bought  the  land  from  the  Bil- 
liots for  one  hundred  and  fifty  dollars  ;  that  from  all  the  circumstances  of  the  case 
respondent  believes  that  D.  A.  Long  is  an  interposed  person  by  Robinson,  who 
stined  up  this  suit  in  order  to  avoid  paying  the  price  of  the  land ;  and  that  Long 
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BiujOT  having  really  purchased  for  RMruon,  said  Robinson  has  thus  quieted  his  own 
RoBisaoif.  ^^^^®*  He  further  alleges,  that  if  Long  be  really  a  purchaser  for  his  own  ac- 
count— he  was  knowingly  the  purchaser  of  a  litigious  right,  and  that  respondent 
has  the  right  to  release  himself  from  this  suit  and  quiet  his  title,  by  paying  to 
Long  the  sura  of  one  hundred  and  fifty  dollars,  paid  for  the  land,  with  interest  and 
costs.  The  answer  closes  with  a  prayer  that  Long  be  made  a  party  to  this  suit, 
&c.,  &c.  Such  was  the  state  of  the  pleadings  up  to  the  6th  of  October,  1857, 
(the  case  having  already  been  fixed  for  trial,)  when  Long  first  makes  his  appear- 
ance in  court,  by  filing  his  answer  and  petition  in  intervention,  in  which  he  admits 
the  two  acts  under  private  signature,  described  and  referred  to  in  the  answer  of 
/.  L.  Cole,  said  acts  bearing  date  25th  of  March,  1849,  and  26th  of  April,  1853, 
and  duly  recorded,  avers  himself  to  be,  in  virtue  of  said  acts,  the  sole  owner  of 
the  land  in  dispute,  as  transferree  of  the  Billiots,  whose  all^^tions  and  averments 
he  adopts  and  makes  his  own,  and  prays  that  he  be  declared  owner  of  the  tract  of 
land  in  dispute. 

The  court  will  observe  the  confusion  and  uncertainty  prevailing  in  out  ori- 
ginal answer,  on  the  part  of  Cole,  warrantor  ;  that  uncertainty  concerning  the 
nature  of  Long's  transactions  with  the  Billiots,  resulting  from  his  relations 
towards  Robinson j  and  irom  all  the  circumstances  of  the  case,  which  made 
it  doubtful  whether  he  was  not  the  mere  cat's  paw  of  Robinson,  who  would  thus 
have  covertly  quieted  his  own  title.  That  uncertainty  was  only  removed  by 
Long's  appearance  in  the  suit,  and  positive  claim  of  title  for  himself,  personally. 
His  appearance  dispelled  all  legal  doubts  as  to  the  position  of  the  parties ;  and 
we  were  then,  and  only  then,  clearly  given  to  know  wno  wps  the  real  claimant — 
who  was  our  real  adversary.  It  was  only  when  he  had  assumed  this  fixed  identi- 
ty, that  we  were  in  a  position  to  use  all  the  weapons  of  the  law  in  our  defenoeL 
We  chose  to  avail  ourselves  of  the  wise  and  equitable  provisions  of  Article  2622 
of  the  Civil  Code,  and  on  the  5th  of  October,  the  very  next  day  after  the  filing 
of  Long^s  petition  in  intervention,  we  made  a  tender  to  Long's  attorney  of  record, 
of  the  sum  of  $227  76,  the  amount  of  the  principal,  interest  and  costs  of  the 
purchase  from  the  BilliotSf  which  being  refused,  we  deposited  in  court 

It  is  objected  : 

1st.  That  this  is  not  a  case  of  the  purchase  of  a  litigious  right. 

2d.  That  the  offer  of  payment  comes  too  late. 

A  right  is  said  to  be  litigious,  when  there  exists  a  suit  and  contestation  on  the 
same.  C.  C,  2625.  Litigious  rights  arc  those  which  cannot  be  exercised  with- 
out undergoing  a  law  suit.     C.  C.  3522,  No.  22. 

Judge  Preston  reconciles  the  apparent  inconsistency  of  these  definitions,  by 
saying  that  "  the  impossibility  of  exercising  the  right  without  undergomg  a  law 
suit,  is  never  ascertained  until  the  suit  is  commenc^.  And  it  becomes  a  litigious 
right  by  the  commencement  and  existence  of  the  law  suit."  Pearson  v.  Grice,  6 
An.  137.  The  question  of  the  litigiousness  of  the  rights  purchased,  is  then  to  be 
decided  by  a  simple  comparison  of  dates.  The  second  agreement  made  by  Long, 
with  the  BiUiots,  by  which  he  became  the  purchaser  of  their  title,  bears  date 
April  26thf  1853.  This  suit  was  "  commenced  and  existed,"  on  the  2dd  of  April, 
1853.  Rdijison  had  accepted  service  of  the  petition.  It  would  seem  that  this 
simple  statement  would  put  the  question  at  rest ;  but  the  plaintiflfe  insist  that  the 
mere  inception  of  the  suit  was  not  sufficient  to  render  litigious  the  rights  which 
it  assertca ;  but  that  they  only  became  litigious  when  their  validity  was  put  at 
issue  by  defendant's  answer,  filed  on  the  25th  of  November,  1853. 

In  support  of  this  view  of  the  subject,  they  cite  the  case  of  Prevost^s  heirs  v. 
Johnson  et  al.  9  M.  123.  Your  Honors  will  observe,  that  the  question  before  the 
court  in  that  case,  was  not  whether  the  commencement  of  a  suit  rendered  the 
rights  which  it  enforced,  litigious,  but  whether  "  the  right  purchased  by  the  de- 
fendants can  be  said  to  be  a  litigious  one,  although  no  suit  was  ever  instituted  for 
the  recovery  of  the  premises."  That  is  a  very  different  question,  and  no  one  will 
impugn  the  propriety  of  the  negative  decision  of  the  court  It  is  true  that  the 
court  declare  arguendo,  and  for  the  purpose  of  preparing  an  argument  a  fortiori, 
that  "  it  is  necessary  there  should  be  an  answer."  But  such  diter  dicta  are  not 
entitled  to  any  weight  as  authority.  However  that  may  be,  the  present  case  is  to 
be  decided  under  laws  different  from  those  which  prevailed  at  the  time  the  case 
referred  to  was  decided.  The  Code  of  1825  presents,  with  regard  to  the  (|uestion 
at  issue,  a  marked  difference  from  the  Code  of  1808.  The  latter  of  which  con- 
tains no  supplemental  definition  as  that  contained  in  Article  2522,  No.  22,  C.  C. 
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That  Article  modifies  and  enlarges  the  definition  previonsly  given  in  Article  2625,        ftuiov 
and  gives  a  broader  scope  and  application  to  one  of  the  wisest  and  most  salutary  *' 

rules  of  the  civil  law.  The  authority  of  Judge  Preston,  which  we  have  already 
invoked,  gives  a  simple  and  sensible  interpretation  of  the  apparent  conflict  be- 
tween the  two  Articles,  which,  taken  together,  show  no  contradiction,  but  rather 
the  fuller  development  and  extension  of  a  principle  whose  operation  was  too  much 
restricted  under  the  former  Code.  According  to  Marcade,  vol.  6,  p.  351,  there 
was  great  diversity  in  the  ancient  jurisprudence  of  France,  as  to  what  was  neces- 
sary to  constitute  a  litigious  ri^ht.  "  Les  parlements  de  Paris  et  Toulouse,  s'ar- 
r^tant  au  fait  materiel,  declaraient  droits  litigieux  tons  cenx  et  nniquement  ceux 
Bar  lesqnels  il  y  avait  litige  au  moment  de  la  cession.  Mais  cette  idee  etait  vive- 
ment  critiquee,"  &c.  The  parliament  of  Bordeaux,  on  the  other  hand,  deter- 
mined by  an  appreciation  of  the  circumstances  of  the  case,  the  character  of  the 
ceded  right.  The  Code  Napoleon  has  adopted  and  consecrated  the  former  system 
as  being  the  best  calculated  to  relieve  the  courts  from  lon^  and  interminable  in- 
quiries :  **  II  a  trouve  plus  sage  de  s'cn  tenir  au  fait  materiel.  The  legislators  of 
our  present  Code,  adopting  the  jurisprudence  neither  of  the  parliament  of  Paris 
nor  that  of  Bordeaux,  have  taken  a  middle  ground  between  the  two.  Not  re- 
quiring, like  the  former,  that  there  should  be  actual  contestation  of  the  right  in 
order  to  render  it  litigious ;  nor  permitting,  like  the  latter,  an  inquiry  which 
would,  of  itself,  be  a  lawsuit  The  commencement  of  the  suit,  according  to  the 
result  of  the  two  Articles  of  our  Code,  on  the  subject,  taken  in  conjunction,  ren- 
ders litigious  the  right  asserted  by  the  suit 

The  plaintiff  urges  that  even  if  the  right  is  litigious,  it  is  too  late  for  us  to 
claim  the  right  of  purchasing  it.  There  is  no  provision  of  law  limiting  the  time 
within  which  parties  may  avail  themselves  of  the  privilege  conferred  by  Article 
2622.  But  we  submit,  that  the  offer  and  tender  of  payment  to  Long  of  the  price 
of  his  purchase,  with  interest  and  costs,  was  made  as  soon  as  it  could  possibly  nave 
been  made.  It  was  made  the  very  next  day  after  he  had  appeared  in  court  and 
demanded  the  enforcement  of  the  right.  Up  to  that  time,  we  were  totally  in  the 
dark  as  to  the  real  ownership  of  that  right ;  we  thought,  and  the  circumstances 
of  the  case  justified  the  belief,  that  Robinson  was  the  real  purchaser.  But  so  soon 
as  Long  appears  and  asserts  his  right,  we  offer  to  pay  him  the  sum  for  which  he 
bought  it  How  then  can  it  bo  said  we  are  too  late  ?  "  II  a  ete  juge  que  Ic 
retrait  litigieux  pent  fetre  exerce  pour  la  premiere  fois  en  appel,  alors  surtout  que 
c'est  seulement  depuis  I'instance  ouverte  aevant  la  cour  que  celui  qui  Texerce  a 
eu  connaissance  des  clauses  et  conditions  de  la  cession.  Cette  action  constitue 
en  effet  une  simple  defense  h  la  dcmandc  principale."  Repertoire  General,  vol. 
5  ;  Droit's  Litigieux,  Nos.  138  and  143.  For  further  elucidation  of  this  case  we 
refer  to  the  able  opinion  of  the  Judge  of  the  lower  court  in  this  case,  and  respect- 
fully ask  that  the  judgment  of  said  lower  court  be  affirmed. 

Plaintiff  denies  the  validity  of  the  tender  made  by  us  of  the  purchase  price  of 
the  litigious  right  There  is  no  law  or  rule  of  practice  requiring  a  legal  tender  in 
such  a  case,  and  the  mere  word  "  tender"  used  by  the  court  in  the  decisions  cited, 
cannot  introduce  a  rule  not  contained  in  the  Codes.  The  word  "  tender"  is  not 
there  used  (in  the  decisions)  in  its  strictly  legal  sense,  but  only  to  signify  offer  to 
pay — not  "  offres  reelles." 

Mebrick,  C.  J.  The  parties  to  this  suit  present  the  question  as  to  the  man- 
ner in  which  Articles  2622, 2623  and  3522,  No.  22,  should  be  construed. 

Plaintiff's  counsel  contends  that  a  thing  cannot  become  litigious  until  there  is  a 
contestation  concerning  it,  viz  :  an  answer  putting  the  cause  of  action  at  issue. 
On  the  other  hand,  the  defendant  contends  that  there  is  a  litigious  right  whenever 
a  suit  is  commenced  ;  that  it  becomes  a  litigious  right  by  the  commencement  and 
existence  of  a  lawsuit. 

The  plaintiff  bases  his  argument  upon  Article  2623  of  the  Civil  Code,  which 
is  in  these  words :  "  A  right  is  said  to  be  litigious  whenever  there  exists  a  suit 
and  a  contestation  on  the  same,"  and  the  commentators  upon  the  corresponding 
Article  of  the  Napoleon  Code. 

The  defendant  relies  upon  No.  22  of  Article  3522  of  the  Civil  Code,  which  de- 
clares that "  LITIGIOUS  RioHTS  are  those  which  cannot  be  exercised  without  under- 
going a  lawsuit" 
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We  do  not  feel  called  upoa  to  decide  these  qneetioDS,  bat  ahall  dispose  of  tfak 
case  upon  its  pecaliar  facts. 

The  intervenor's  title  was  acquired  after  suit  brought,  and  in  pursuance  of  a 
previous  contract,  in  which  it  was  expressly  recited  that  plaintifis  were  unjustly 
kept  out  of  possession,  and  that  a  suit  was  required  to  establtdi  their  claims  there- 
to and  put  them  in  possession,  and  in  which  the  intervenor  bound  himself  to  pay 
all  expenses  attending  the  suit,  and  to  save  the  plaintiff  harmless  from  all  costs 
and  oth^  contingent  expenses. 

It  further  appears,  from  defendant's  answers  to  interrogatories,  that  the  inter- 
venor bought  the  interests  of  the  plaintifEs  at  about  one-twentieth  of  the  value  of 
the  tract,  at  the  instance,  and  after  a  consultation  with  Robinson,  the  defendant, 
and  that  the  suit  itsdf  was  instituted  by  lawyers  employed  by  Robinson  at  the  re- 
quest of  Longy  the  intervenor.  And  now  Robinson,  in  the  event  of  an  eviction, 
demands  judgment  over  against  CoU,  administrator  of  Moore,  his  warrantor.  We 
think  that  the  parties  plaintiff  and  intervenors  are  estopped  by  their  recitals  and 
their  conduct  from  now  denying  Uiat  the  right  which  Long  purchased  was  a  liti- 
gious right  There  is  evident  collusion  between  them  and  the  defendant,  and  we 
think  we  shall  do  justice  by  holding  them  to  their  admissions,  and  considenqg 
them  within  the  spirit  of  Articles  2622  and  2623  of  the  Civil  Code.  If  a  techni- 
cal contestatio  litis  had  not  yet  boen  formed,  the  parties  have  admitted  in  their 
solemn  acts  that  a  real  one  was  before  them. 

We  see  no  objection  to  the  form  in  which  the  tender  was  made  and  the  money 
paid  into  court 

,    There  being  collusion  between  these  parties  we  think  the  party  cited  in  wa^ 
ranty  was  justified  in  making  the  tender. 

Judgment  affirmed. 

Cole,  J.,  recused  himself. 


Wright,  Allek  &  Co.  v.  C.  R.  Railet  and  Wipe. 

Where  the  wife  eells  her  property  and  the  husband  receives  the  price  in  negotiable  paper,  the  I 
may  sue  on  the  note  in  his  own  name,  or  in  that  of  the  commercial  firm  of  which  be  Is  a  member. 

The  knowledge  of  the  husband  of  any  equities  which  might  be  pleaded  against  the  note,  most  be  con- 
sidered as  the  knowledge  of  the  firm. 

The  wife,  not  separate  hi  property  from  her  husband,  cannot  be  made  liable  for  the  aBMmnt  of  a  bom 
executed  by  her  husband  during  the  marriage,  although  the  cooBideraOon  of  the  note  was  the  price 
of  property  purchased  in  the  name  of  the  wife,  the  ol^oct  being  to  replace  her  i«r«]>henial  pco- 
perty,  which  the  husband  had  aHenated. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Priee,  J. 
Clarke  A  Bayne,  for  plaintiff.     Oaither  it  McPheeters,  for  defendants  and 
appellants. 

Merrioic,  C.  J.  This  suit  is  brought  upon  a  promissory  note  drawn  hy 
Charles  R.  Railey  to  his  own  order  and  endorsed.  The  wife  of  Railey  is  made  a 
party  to  the  suit,  and  judgment  is  prayed  for  against  her  and  her  husband  for  the 
amount  of  the  note,  with  a  privilege  upon  a  sUve  named  John,  for  which  the 
promissory  note  was  g^ven  as  the  price. 
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The  defence  to  the  action  ia,  that  plaintiffs  are  not  the  owners  of  the  note,  and        Wrkjiit 
that  the  consideration  of  the  note  has  failed,  said  slave  having  been  sold  as  a        Railbt. 
cook,  and  being  affected  with  the  redhibitory  vices  of  drunkenness  and  inflamma- 
tory rheumatism. 

In  a  supplemental  answer,  it  is  averred,  that  said  slave  is  affected  with  epilepsy 
and  addicted  to  thefL  The  supplemental  answer  having  been  filed  after  the  com- 
mencement of  the  trial,  was  properly  ordered  to  be  stricken  out,  as  coming  too 
late  and  changing  the  issue.  Defendants  prayed  that  the  note  be  cancelled  and 
the  sale  rescinded. 

There  was  judgment  against  both  defendants,  and  they  have  appealed. 

I.  On  the  question  of  ownership.  The  negro  was  sold  by  Mrs,  Wright^  the 
wife  of  H,  M,  Wright,  (one  of  the  plaintiflEj,)  as  her  paraphernal  property.  The 
slave  was  bought  by  Railey,  in  the  name  of  his  wife,  to  replace  one  of  her  slaves 
which  Railey  had  sold.  Hence  Railey  gave  his  own  note  for  the  price.  It  is 
contended  that  the  note  was  Mrs.  Wright's  note,  as  much  so  as  the  slave,  and  that 
her  ownership  cannot  be  divested  in  favor  of  her  husband,  and  ttat  the  attempted 
traa^^fer  is  a  nullity,  for  Wright  having  no  title  to  the  note  from  his  wife,  and 
being  Ijy  law  incapacitated  from  acquiring  any,  could  transfer  none  to  his  firm. 

This  subject  was  considered  in  the  case  of  the  Succession  of  Gilmore,  12  An. 
5C2. 

In  that  case  it  was  (in  substance)  held,  that  where  the  wife  sold  her  property, 
and  suffered  the  price  to  be  delivered  to  her  husband  in  negotiable  paper  transfer- 
able by  delivery,  that  a  judgment  might  be  rendered  upon  such  paper  in  the 
name  of  the  husband,  or  any  other  holder,  and  that  such  judgment  would  have 
the  force  of  the  thing  adjudged  and  protect  the  debtor. 

The  defendant,  in  this  instance,  has  no  interest  in  questioning  plaintiff's  title, 
further  than  it  may  be  in  the  way  of  the  defence  upon  commercial  paper  tranft- 
ferrcd  before  maturity.  And  here  we  think  the  knowledge  of  H.  M.  Wright 
must  be  cinsidered  as  the  knowledge  of  the  firm.  We,  therefore,  see  no  objection 
to  the  action  in  the  name  of  the  plaintiffs. 

II.  On  the  second  branch  of  the  case,  viz  :  failure  of  consideration,  we  are 
not  satisfied  with  the  sufiBcicncy  of  defendant's  proof  on  the  two  grounds  of  red- 
hibition alleged,  and  to  which  (bills  of  exception  having  been  taken)  the  proof 
must  be  confined.  It  has  been  asserted  in  argument,  and  not  denied,  that  an  ac. 
tion  of  redhibition  is  pending  between  the  defendants  and  Mrs.  Wright  for  the 
causes  set  up  in  the  answers. 

We  think  defendants'  rights  ought  to  be  reserved  in  the  judgment. 

III.  It  is  further  objected,  that  there  is  error  in  the  judgment  against  Mrs, 
Railey,  because  she  made  no  contract  whatever  with  plaintiflfe  and  is  no  party  to 
the  suit. 

This  objection  is  well  taken.  It  does  not  appear  that  Mrs.  Railey  is  separate 
in  property  from  her  husbnnd.  The  purchase  was,  therefore,  a  purchase  on  behalf 
of  the  community  and,  perhaps  also,  a  transfer  by  the  head  of  the  community  to 
the  wife  for  the  restitution  of  her  paraphernal  property.  It  is  clear  she  cannot 
bind  herself  for  this  debt'.     Davidson  v.  Stewart,  10  L.  R  146. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  we  do  now  order,  adjudge  and 
decree,  that  said  plaintiffs  do  recover  and  have  judgment  against  said  Charles  R. 
Railey  for  the  sum  of  thirteen  hundred  and  eighteen  dollars  apd  fifty  cents,  with 
eight  per  cent,  interest  thereon  per  annum,  from  the  4th  day  of  December,  1857, 
68 
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Wnon  nntil  paid,  and  three  dollars  cost  of  protest,  and  that  the  plainti£&  have  the  Ten- 
dor's  privilege  npon  said  slave  John  for  said  debt  and  interest,  reserving  to  said 
Railey  and  wife,  or  either  of  them,  the  right  to  set  np  and  prove  in  an  action  of 
redhibition  any  matters  urged  as  a  defence  to  this  action ;  and  it  is  further  or- 
dered, tliat  the  defendants  pay  the  costs  of  the  lower  court,  and  the  costs  of  ap- 
peal be  divided  between  the  plaintifEs  and  Charles  R.  Railey, 


John  H.  Pope  v.  H.  0.  Anderson — ^D.  Kinney  et  aL,  Warrantors. 

Where  a  sale  was  made  to  tiiree  peracms,  and  to  Uie  surviror  of  them,  and  two  oT  the  vendees  baving 
died,  the  sarvivor  claimed  the  ownership— Held ;  That  there  being  no  forced  heirs  of  the  deceased 
owners  and  no  creditors  having  an  adverse  interest,  the  title  vested  in  the  survivor. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
Wapples  <t  Eustist  for  plaintiff  and  appellant : 

The  plaintiff  claims  a  slave,  relying  upon  a  title  given  by  R.  W.  Long  to  "  W. 
C,  Pope  and  Eliza  Pope,  his  wife,  and  to  John  Haggerty,  their  adoptod  child  and 
tiie  survivor  of  them,  in  consideration  of  $350  to  him  paid  by  William  C.  Pope 
and  Eliza  Pope."  It  is  stipulated  in  the  deed,  that  "  if  the  said  John  Haggerty 
(who  is  now  an  infant  of  about  the  age  of  two  years)  should  happen  to  die,  or  be 
taken  away  by  his  relations,  or  go  away  from  the  said  William  C.  Pope  and  Eliza 
Pope,  his  wife,  at  any  time  before  the  decease  of  the  survivor  of  them,  the  said 
Wtlliam  C.  Pope  and  Eliza  Pope,  then,  in  such  case,  the  said  slave  Absoiom  is  to 
go  to  the  survivor  of  them,  the  said  William  C.  and  Eliza  Pope,  and  the  heirs  rf 
such  survivor." 

1.  By  this  contract  tJu  plaintiff  became  joint  owner  of  the  slave,  having  one-third 
interest,  John  Haggerty  is  proved  to  be  identical  with  the  plaintiff,  John  H. 
Pope,  William  C,  Pope  signed  the  deed  "  for  self  and  John  Haggerty,"  and  must 
be  presumed  to  have  paid  for  both,  and  with  the  money  of  both,  since  the  plain- 
tiff was  but  two  years  old,  physically  incapable  of  the  act  of  payment.  Wtlliam 
C.  Pope  avers  in  the  notarial  deed  of  sale,  that  plaintiff  is  his  adopted  son.  "  The 
purchase  of  property  by  the  father  in  the  name  of  his  chiMren  is  valid.**  i/op- 
kins  V.  Buck,  5  Ann.  487.  Purchase,  in  the  name  of  an  adopted  child  can  form 
no  exception.  Whether  the  purchase  be  in  the  name  of  his  oflfepring,  his  adopted 
son  or  his  ward,  the  intermediary  is  but  an  agent,  through  whom  the  minor  makes 
the  contract  and  pays  the  price. 

Considered  as  a  stipulation  in  favor  of  plaintiff,  as  a  third  person,  the  ti- 
tle is  good.  Parsons  on  Contracts,  page  388 ;  Story  on  Contracts.  The 
instrument  is  valid  as  a  deed  of  gift  iidmes  v.  Patterson,  5  Mart  693.  It 
was  made  before  a  notary  and  two  witnesses,  and  there  can  be  no  other  nullity  of 
form.  Sdieu  v.  Rougeau,  2  An.  766.  No  formal  acceptance  was  requbite.  Art 
C.  C.  1633  is  not  prohibitory,  and  not  followed  by  the  penalty  of  nullity  if  con- 
travened. Duplests  V.  Kennedy,  6  La.  245.  The  words  "  present  and  accepting" 
in  the  deed,  were  sufficient,  without  the  signature  of  the  infant  who  was  incapa- 
ble of  signing,  and  he  may  now  adopt  the  signature  of  his  name  as  made  by  R  m. 
C.  Pope,  who  assumes  the  act  as  his  agent  Yide  6  La.  245  ;  Institutes,  b.  1,  tit 
21 ;  Digest,  b.  26,  tit.  8, 1.  9  ;  Gomez,  varias  Res.  chap.  4,  de  Donatione ;  Par- 
tida  6,  tit  16, 1. 17, 

The  proposition  established,  it  follows  as  a  corollary  that  plaintiff  had  imme- 
diate possession  ;  for  "  possession  follows  title."  It  follows  also  that  he  received 
the  usufruct  for  this  the  law  presumes.     C.  C.  2256  ;  17  La.  366. 

n.  The  three  joint  owners  agreed  thai  the  survivor  should  become  sole  owner : 
the  plaintiff  is  the  survivor. 

The  jus  accrescendi  of  the  common  law  is  not  incorporated  into  our  jurisprudence, 
but  it  may  be  created  by  contj^t  if  it  work  no  m^uiy  to  third  persons.  Wm, 
and  Eliza  Pope  a<e  proved  to  have  had  no  forced  heirs.    The  law  presumes  them 
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to  have  had  no  creditors.    The  contract  of  survivorship  was  based  apon  valid  Fon 

consideration.  The  three  joint  owners  were  seized  per  my  et  per  tout.  The  con- 
tract was  reciprocal ;  each  party  agreeing  that  the  survivor  snould  become  sole 
owner,  in  consideration  of  becoming  sole  owner  himself,  should  he  be  the  survivor. 
The  right  to  the  whole,  should  he  be  the  survivor,  was  not  to  be  acquired,  but  was 
then  complete.  By  the  terms  of  this  contract,  the  plaintiff  could  not  become  sole 
owner  till  the  deatn  of  his  co-contractors  ;  but  this  did  not  make  the  instrument 
on  which  we  sue  a  donation  mortis  causa.  This  contract  could  not  have  been  re- 
voked by  William  and  Eliza  Pope :  a  donation  mortis  causa  might  have  been. 
The  condition  of  survivorship  was  a  valid  condition.  Toulier,  lib.  Ill,  tit.  II. 
Donations  and  Testaments,  sec.  277  and  307,  p.  295.  The  condition  of  survivor- 
ship, 80  common  between  husband  and  wife  m  donations  inter  vivos^  is  allowed 
between  strangers.  The  similarity  to  the  donation  mortis  causa  is  destroyed  by 
reason  of  the  irrevocabilitv  of  the  donation.  The  fulfillment  of  the  condition 
has  a  retroactive  effect  to  Uie  date  of  the  contract  Each  of  the  contractors  is 
estopped  from  disposing  of  the  thing,  to  the  prejudice  of  his  fellow  contractors. 
See  Article  Tontine  in  Merlin  Repertoire  de  tfurisprudence,  vol.  34,  p.  335 ;  Suc- 
cession of  De  Bellisle,  10  A.  478. 

llie  penalty  of  the  contract  was  not  incurred  by  plaintiff,  for  he  remained  with 
William  and  Eliza  Pope  till  their  death.  If  not  a  penalty,  it  was  a  condition  ; 
if  a  condition,  it  has  t^en  complied  with.  Immediate  delivery  was  not  necessary, 
even  if  this  titie  be  considered  an  act  of  donation,  as  between  the  Popes  and  plain- 
tiff. It  was  an  onerous  donation.  j5  M.  694 ;  Toulier,  6,  p.  652 ;  C.  0.  1510, 
1513, 1515, 1940,  2032, 1553. 

W.  H.  Hunt,  for  David  Kinney,  warrantor  : 

In  construing  this  contract,  regard  must  be  had  to  all  the  provisions  of  the  en- 
tire instrument,  and  not  to  any  one  by  itself.  C.  C.  1943.  Thus,  the  clause 
which  purports  to  sell  the  slave  "  to  W.  C.  Pope  and  Eliza  H.  Pope,  and  to  John 
Haggerty,  their  adopted  child,  and  to  the  survivor  of  them,"  ought  not,  accord- 
ing to  the  elementarv  principles  of  interpretation,  to  be  viewed  as  conferring  on 
tiic  plaintiff  an  absolute  and  immediate  property  in  the  slave,  but  must  be  con- 
strued with  the  whole  context  and  with  reference  to  the  important  modification  of 
the  plaintiff's  rights  which  the  act  proc^ids  to  particularize  in  its  subsequent 
clauses  ahrcady  quoted. 

These,  then,  were  the  rights  acquired  by  John  Haggerty  under  this  anomalous 
act  If  he  die  before  Mr.  and  Mrs.  Pope,  his  heirs  could  not  succeed  to  any  pro- 
perty in  this  slave,  but  the  property  fell  to  Mr.  and  Mrs.  Pope  or  their  heirs.  If 
ne  went  or  was  taken  away  from  Mr.  and  Mrs.  Pope  during  their  life,  the  slave 
belonged  to  them  and  their  heirs.  In  the  event  of  the  occurrence  of  either  of 
these  contingencies,  he  had  no  right  whatever  in  the  slave.  But,  if  he  survived 
both  Mr.  and  Mrs.  Pope,  and  haS  continued  to  live  with  the  survivor  of  them  up 
to  the  time  of  the  death  of  such  survivor,  he  was  to  become  then,  and  for  the 
first  time,  the  owner  of  the  slave.  In  other  words,  the  act  so  far  as  it  relates  to 
the  plaintiff,  contains  a  donation  infuturo,  dependent  on  the  plaintiff's  surviving 
both  tlie  donors  and  his  continuing  to  live  with  them.  It  vested  in  the  minor  no 
present  property  whatever  in  the  slave.  To  interpret  the  act  as  doing  so  becomes 
irreconcilable  with  the  provisions  by  which,  if  he  died  or  left  the  donors,  his  right 
of  property  inured  to  their  advantage  unconditionally.  The  donors  certainly 
could  not  thus  have  intended  to  stipulate.  K  they  gave  to  the  minor  by  that  in- 
strument an  immediate  undivided  interest  in  the  slave,  which  interest  was  to  re- 
vert to  them  or  either  of  them  in  the  event  of  his  death,  they  created  a  substitu- 
tion, which  was  an  sfbsolute  nullitv.  They  had  no  right  to  dispose  of  the  minor's 
property  after  his  death  ;  and  unless  the  act  cannot  be  understood  otherwise,  it 
will  not  be  interpreted  as  intended  to  contravene  the  law.  Cole  v.  CoU,  7  N.  S. 
417  ;  Hen.  Di^.  p.  432,  No.  5.  Nor  can  they,  with  any  greater  reason,  be  sup- 
posed to  have  intended  to  confer  an  absolute  right  of  property  on  the  minor,  and 
then  if  he  left  them  to  have  at  once  appropriated  it  to  themselves.  It  is  far  more 
consonant  with  law  and  reason  to  believe  that,  in  view  of  their  being  unable  to 
create  a  substitution,  these  parties  did  not  intend  to  create  one ;  that,  in  view  of 
the  modifications  of  the  rignt  of  property  in  Louisiana,  which  are  so  simple  and 
so  few,  they  did  not  intend  to  make  to  the  object  of  their  bounty,  a  contract  ham- 
pered with  unusual  and  complicated  conditions,  alike  subversive  of  his  full  right 
of  ownership  during  his  life,  and  of  his  right  of  transmitting  it  to  his  heirs  after 
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PwB  his  death ;  and  that  instead  of  entering  into  "  a  reciprocal  contract'*  with  a  child 

AsDioaoir.  ^^0  years  of  age,  by  which  "  each  agreed  that  that  the  survivor  should  become 
sole  owner  in  consideration  of  the  chance  that  he  might  be  the  survivor,"  Pope 
and  his  wife  intended  rather  to  present  the  negro  to  Ae  child,  at  their  death,  pro- 
vided he  had  not  runaway  from  them,  as  foundlings  so  frequently  do  from  their 
benefactors. 

This  is  the  plain  and  obvious  meaning  of  the  clauses  of  this  contract  This  is 
the  full  extent  of  right  sought  to  be  conveyed  to  the  minor  under  them.  Viewed  in 
this  light,  it  is  clear  that  the  act  contains  a  donation  iiUer  vivos  of  the  slave  in  ques- 
tion to  the  plaintiff,  reserving  to  the  donors  during  their  life-time  the  usufruct  of 
the  property. 

That  the  Popes  continued  always  to  enjoy  this  slave  during  their  lives,  is  dis- 
tinctly proved  by  the  evidence  of  Mrs.  Zollers  and  of  Mrs.  Aspen,  to  be  found  in 
the  record.  They  both  further  say  that  the  plaintiff  never  was  in  possession  of 
the  slave.  The  usufruct,  hence,  never  was  in  the  plaintiff.  The  owners.  Pope  and 
his  wife,  retained  it  always,  and  never  contemplated  parting  with  it,  till  they 
died. 

If,  from  what  has  been  already  said,  the  court  has  any  hesitation  in  krriving  at 
the  conclusion  that  such  was  the  intention  of  the  parties  to  this  act,  then  I  invoke 
the  rule,  that  "  when  there  is  anything  doubtful  in  one  contract,  it  may  be  ex- 
plained by  referring  to  other  contracts  or  agreements  made  on  the  same  subject, 
between  the  same  parties,  before  or  after  the  agreement  in  question."  C.  G. 
1244.  And  the  attention  of  the  court  is  asked  to  the  nature  of  the  several  acts 
containing  gratuities  to  this  plaintiff  during  his  infancy,  made  by  Mrs.  Pope^  with- 
in a  few  years  after  the  date  of  the  act  now  under  consideration.  These  acts 
form  part  of  the  Record  in  the  suit  of  Ha^gerty  v.  Corri,  which  has  been  intro- 
duced in  evidence  in  this  case.  In  that  suit,  the  present  plaintiff  sued  to  recover 
a  slave,  and  based  his  claim  upon  titles  from  Mrs.  Pope,  so  similar  in  features  to 
the  act  before  the  court,  that  they  may  well  be  consulted,  as  having  been  prompted 
by  the  same  motives,  and  intended  to  accomplish  the  same  results,  by  the  same 
means.  The  first  of  these  titles  referred  to,  purported  to  be  a  sale  by  Mrs.  Pope 
to  John  Haggerty^  of  a  slave.  Its  true  character,  however,  having  been  judicial-, 
ly  determinetl,  the  opinion  of  the  District  Judge,  which  was,  without  any  change, 
adopted  by  Chief  Justice  Eustis,  as  the  opinion  of  this  court,  best  explains  it 
The  court  says  :  "  The  title  which  the  date  contained  in  the  petition  implies,  is 
found  in  a  document  dated  28th  May,  1837,  a  deed  from  Ehza  H.  Pope  to  John 
Haggerty.  Is  this  deed  a  sale  or  a  donation  ?  It  purports,  in  its  terms,  to  be  a 
sale.  Biit  it  cannot  be  a  sale,  for  there  is  no  iprice.  The  consideration  expressed 
*  is  the  love  and  affection'  which  Mrs.  Pope  bore  to  the  plaintiff.  As  a  donation, 
it  is  bad,  because  31rs.  Pope  therein  reserves  to  herself  the  usufruct  of  the  slave 
George  during  her  natural  life."  5  An.  433.  The  other  title,  under  which  the 
plaintiff  also  claimed  in  that  suit,  is  of  a  like  nature,  being  a  donation  inter  vivos, 
m  the  form  of  a  sale. 

That  Mrs.  Pope  herself  regarded  the  act  now  before  the  court  in  the  light  in 
which  it  is  here  presented,  is  evident  from  the  recitals  contained  in  an  instrimicnt 
which  the  plaintiff  has  introduced  in  evidence,  and  which  will  again  be  referred  Ux 
From  these  recitals,  it  appears  that  Mrs.  Pope^  when  about  to  contract  a  second 
marriage  with  Corrty  had  made  a  donation  of  the  very  slave  now  in  controveri«j% 
together  with  others,  to  her  intended  husband.  This  is  a  practical  interpretation 
by  her  of  the  act  before  the  court.  It  shows  that  she  alone  held  the  slaves  after 
her  first  husband's  death,  and  dealt  with  them  as  though  they  were  hers  only.  It 
is  subversive  of  the  plaintiff 's  hypothesis,  that,  under  the  act,  he  had  acquired 
any  undivided  interest  in  the  slave  Absdomf  during  the  lives  of  Mr.  and  3Irs. 
Pope,  and  it  shows  that  she  considered  herself  in  the  possession  of  the  usufructs 

Upon  the  whole,  when  it  is  considered  that  R.  W.  Longj  the  vendor  in  the  act 
of  sale  of  this  slave,  is  shown  to  have  had  no  interest  in,  or  connection  with,  the 
minor,  John  Haggerty^  and  hence  could  have  had  no  motive  to  stipulate  in  his 
favor  ;  that,  on  the  other  hand,  Mr.  and  Mrs.  Pope  speak  of  him  as  their  adopted 
child,  and  look  forward  to  his  living  with  them  until  their  death,  and  manifest  an 
affection  for  him,  and  a  desire  to  confer  a  benefit  on  him  ;  that  they  pay  for  this 
slave,  whom  they  contemplate  owning  for  the  rest  of  their  lives ;  that  they  pat 
upon  record,  in  the  act,  the  legal  and  physical  incapacity  of  the  minor ;  that  they 
afterwards  executed  other  instruments  in  his  favor,  oy  which  they  gave  hiin  other 
slaves,  at  their  death,  reserving  to  themselves  the  usufruct  of  such  slaves  daring 
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their  own  lives ;  and,  when  it  is  further  considered  that  these  were  simple  people,  Po« 

who  are  fairly  to  be  presumed  not  to  have  been  versed  in  the  technical  niceties  of 
leoral  science,  the'' per  my  etper  totU"  of  the  common  law  spoken  of  in  the  plain- 
tiff's brief,  it  cannot  be  credited  that  they  designed  to  confer  a  title  so  intricate 
and  extraordinary  in  its  character,  and,  to  say  the  least,  of  sach  qnestionable  vali- 
dity, as  that  which  is  presented  in  the  ingenious  brief  filed  by  the  plaintiff's  coun- 
sel. Let  any  man  with  a  candid  mind  and  with  the  honest  desire  to  arrive  at  the 
common  intention  of  the  parties,  but  read  the  whole  act,  and  he  cannot  fail  to 
conclude  that  it  intended  a  conditional  gratuity  from  Pope  and  his  wife  alone  to 
the  plaintiff,  and  only  after  their  death. 

[f  this  conclusion  be  correct,  the  title  of  the  plaintiff,  as  is  shown  in  the  case  of 
Haggerty  v.  Corri,  already  quoted,  5  An.  loc,  cit.,  is  bad.  "  The  donor  is  per- 
mitted to  dispose,  for  the  advantage  of  any  other  person,  of  the  enjoyment  or  usu- 
fruct of  the  immovable  property  given,  but  cannot  reserve  it  for  himself."  C.  0. 
1520.  "  This  is,"  said  the  Supreme  Court,  "  a^salutary  departure  from  the  Na- 
poleon Code,  by  which  a  donor  was  permitted'to  reserve  the  usufruct  to  himself. 
The  change  was  dictated  by  sound  considerations  of  public  policy.  In  the  lan- 
guage of  the  jurisconsults  who  {jrepared  the  amendments  to  our  Code  of  1808, 
"  the  reservation  of  the  usufruct  in  favor  of  the  donor  would  produce  the  disad- 
vantage of  concealing  from  the  eyes  of  the  public  the  change  of  property  which 
had  taken  place.  He  who  wishes  to  enjoy  during  his  life  a  piece  of  property 
which  he  destines  for  another,  can  give  it  by  last  will ;  and  it  is  not  easy  to  per- 
ceive the  use  of  a  donation  inter  vivos,  with  reserve  of  usufruct"  Dawson  v. 
Holbert,  4  An.  37. 

It  is  said  that  "  by  this  contract  the  plaintiff  became  a  joint  owner  of  the  slave, 
having  one-t^iird  interest ;  and  it  is  urged,  that  W,  C.  Pope  must  be  presumed  to 
have  paid  for  both,  and  with  the  money  of  both.  This  presumption  is  baaed  upon 
the  declarations  that  Pope  signs  the  act  "  for  self  and  Jofin  Haggerty"  and  tnat 
the  "  plaintiff  was  but  two  years  old — physically  incapable  of  the  act  of  payment." 
It  is  submitted  that  this  incapacity  of  the  plaintiff  does  not  warrant  any  such 
deduction.  There  is  no  reason  for  presuming  that  a  person,  because  he  is  physi- 
cally incapable  of  making  a  payment,  must  therefore  possess  the  pecuniary  means 
of  doing  so.  Minority  and  money  are  not  correlative  terms.  Nor  is  the  plaintiff's 
case  strengthened  by  the  mere  fact  that  W.  C.  Pope  signed  the  act  for  "  self  and 
Jokn  Haggerty  ;  "  since  the  act  itself  recites  that  the  consideration  is  paid  alone 
by  W.  C.  Pope  and  Eliza,  his  wife,  and  does  not  say  that  it  is  paid  by  or  for  the 
minor.  The  presumption  then  is,  that  the  money  they  paid  was  their  own  money, 
and  not  that  of  another. 

And  this  presumption  receives  additional  weight,  when  it  is  considered  that 
the  evidence  shows  Uie  plaintiff  was  a  foundling  without  means,  whom  Mr.  and 
Mrs.  Pope  took  to  rear  through  charitv. 

But,  if  this  was  the  minor's  money  then  paid,  how  comes  it  that  the  parties  to 
the  act,  Mr.  and  Mrs.  Pope^  undertake  to  divest  him  of  the  title  his  money  must 
have  bought,  if  he  happen  to  die  or  be  taken  away,  or  go  away  from  them  at  any 
time  before  the  decease  of  the  survivor  of  them  ?  They  could  not  so  have  stipu- 
lated for  him,  had  the  money  they  paid  belonged  to  any  one  but  themselves.  This 
provision  in  the  act  is  altogether  repugnant  to  the  idea  that  the  money  paid  was 
that  of  the  minor. 

By  the  Roman  law,  there  were  six  modes  of  disposing  gratuitously  of  property. 
The  Napoleon  Code  has  entirely  abrogated  the  complicated  system  of  the  Roman 
law,  and  has  substituted  a  system  of  the  greatest  simplicity.  "  II  n'y  a  mainte- 
nant  en  France  que  deux  modes  de  dispositions  gratuites  :  un  seu)  s'accomplissant 
voluntate  viventium,  la  donation  entrevifs ;  un  seul  voluntaie  morienttum  le  legs. 
II  n'y  a  egalement  que  deux  formes  pour  les  constater ;  la  donation  se  fait  par  un 
acte  qui  porte  le  mdme  nom  qu'elle  ;  le  legs  se  fait  uniquement  par  testament" 
Marcade»  Explic.  du  C.  C,  Art  893,  No.  437. 

The  jurisprudence  of  Louisiana  conforms  precisely  with  that  of  France ;  and 
the  Article  1453  of  the  Civil  Code,  which  provides  "  that  property  can  neither  be 
acquired  nor  disposed  of  gratuitously,  unless  by  donations  inter  vivos  or  mortis 
causa,  made  in  the  forms  hereafter  established  for  one  or  the  other  of  these  acts," 
is  but  a  translation  of  Article  894  of  the  Napoleon  Code. 

If,  then,  the  pretensions  of  this  plaintiff  were  acquired  as  a  gratuity  conferred 
upon  him,  they  could  only  ripen  into  rights  when  acquired  in  one  of  the  two  modes 
which  the  Code  points  out,  and  according  to  those  sacramental  forms  which  it 
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P^on  enjoins.  These  formSi  from  sound  considerations  of  public  policy,  whicli  it  is  un- 
necessary here  to  repeat,  but  which  gave  rise  to  the  restriction  in  Art  1453  of 
our  Code,  are  matter  of  substance  in  contracts  of  donation  inter  vivos. 

The  appellant,  foreseeing  this  fatal  difficulty,  in  one  part  of  his  brief  attempts 
to  meet  it ;  and,  whilst  he  concedes  that  the  title  under  which  be  claims  is  a  dona- 
tion inter  vivos^  calls  it  an  onerous  donation,  which  is  not  subject  to  the  solemn 
forms  that  govern  donations  inter  vivos. 

This  attempt  is  futile.  The  condition  which  the  notarial  act  contains  cfuinot 
be  reasonably  tortured  into  the  imposition  of  a  burthen  on  the  donee.  Its  true 
object  evidently  was,  to  confer  a  oenefit,  not  impose  a  burthen,  on  the  plaintiff. 
It  only  enhances  the  gratuitous  character  of  the  donation,  and  serves  to  make  it 
more  a  liberality  than  ever,  as  was  shown  in  the  argument  at  bar.  But,  even 
were  this  not  the  case,  it  could  not  with  propriety  be  deemed  to  lose  its  character 
aa  a  gratuity.  '*  La  donation  ne  perdrait  pas  son  caractere  d'acte  gratoit,  paroe 
qn'elle  imposerait  quelques  charges  au  donataire  (ponrvu,  bien  entendn,  que  ces 
charges  ne  fussent  pas  Tequivalcnt  de  I'objet  donne);  ce  serait  alors  une  donation 
onereuse  pour  partie,  mais  qui  resterait  dpnation,  du  moment  que,  toute  ctunpen- 
sation  faite,  elJe  presente  toujours  une  liberalite.  *  *  *  Du  moment  que  le 
disposant  n'est  pas  paye,  son  acte  est  done  une  liberalite,  une  donati<m.  Telle  est 
bien  aussi  la  pensee  de  la  loi,  qui,  dans  Particle  945,  parle  de  donations  fatles  sous 
la  condition  d'acquitter  les  dettes  et  charges  du  donateur."  3  ^arcade,  £xplic.  du 
Code  Civil,  Art.  894,  No.  442. 

It  results,  therefore,  that  the  instrument  under  consideration  does  not,  Irom 
these  clauses,  lose  its  character  as  a  donation  inter  vivos,  and  become  exempt  from 
the  penalty  of  the  non-observance  of  those  important  forms,  without  which  such  a 
contract  cannot  exist  and  have  effect.  « 

The  act  then  being  a  donation  inter  vivos,  of  a  slave,  is  absolutely  null  and  void, 
as  a  title  to  such  slave,  on  several  grounds.  The  donee  was  not  a  par^  to  it.  It 
never  was  accepted  by  him  in  precise  terms.  It  never  was  registered.  C.  C,  Arts. 
1523, 1527, 1530, 1537  and  1545 ;  3  Marcade,  Nos.  632  and  633  et  seq.;  Rogron, 
Com.,  Art.  932,  C.  N.;  3  Troplong,  Don.  et  Test,  Nos.  1087  and  1093  ;  5  Zacha- 
ri«,  Sec.  652,  No.  4.  1  Biret,  Traite  de  nullites,  ch.  six,  p.  256  ;  6  Rob.  329. 
Packwood  V.  Dorsey, 

The  case  of  Holmes  v.  Patterson^  on  which  the  appellant  relies  so  strongly,  evi- 
dently refers  to  a  title  created  at  common  law.  The  authorities  quoted  6y  the 
Jud^e  show  this  :  the  terms  employed  in  describing  it,  characterize  it  as  "  a* deed 
of  gift,"  a  kind  of  title  known  only  at  common  law.  Besides,  the  validity  of  the 
title  is,  in  that  case,  declared  in  virtue  of  the  Spanish  law,  which  at  that  time  was 
still  of  force  in  Louisiana.  Again  too,  the  minor  must  have  been  a  party  to  the 
pretended  sale,  and  hence  must  have  signed  it 

The  case  of  Duplessis  v.  Kennedy,  which  the  plaintiff  makes  so  much  of,  sim- 
ply declares  that  the  want  of  acceptance  of  a  donation  inter  vivos  by  a  curator  of 
a  minor  above  the  age  of  puberty,  is  a  relative  and  not  an  absolute  nullity.  The 
contrary  doctrine,  in  spite  of  this  single  decision  of  the  Supreme  Court,  might 
still  be  urged,  since  such  is  the  opinion  held  by  very  many  of  the  ablest  French 
writers.  But  the  opinion  of  the  more  recent  commentators  seems  to  sanction  the 
interpretation  of  our  own  court.  The  form  of  the  act,  say  they,  is  not  to  be  con- 
founded with  the  capacity  of  the  parties.  The  Articles  in  the  Code  only  desig- 
nate the  persons  who  can  make  a  valid  acceptance,  not  those  who  can  make  "  une 
acceptation  quelconque.''  The  incapacity  of  the  person  accepting  a  donation,  is 
a  relative  nullity,  of  which  the  donee  may  avail  himself ;  but  the  violation  of  the 
solemn  forms  by  which  alone  donations  inter  vivos  can  exist — the  absence  of  any 
acceptance  by  the  donee  in  precise  terms — is  an  absolute  nullity,  which  stamps  tlie 
instrument  as  bad.  3  Marcade,  No.  650  et  seq.;  Zacharise,  ab  sup.,  note.  This 
is  as  far  as  the  Supreme  Court  went  in  the  case  of  Kennedy.  The  donation  there 
was  accepted  by  the  donee,  and  the  Court  recognize  the  necessity  of  an  acceptance 
in  precise  terms,  of  all  acts  of  donation  tnter  vivos,  in  order  to  give  them  effect 
6  La.  245.  And  besides,  this  case  was  also  decided  with  reference  to  the  Spanish 
law,  which  was  not  repealed  until  1828. 

Both  the  cases  referred  to,  then,  differ  materially  from  the  case  at  bar.  Here 
the  minor  did  not  sign  the  act,  and  has  never  accepted  the  donation,  formally  or 
otherwise.  The  signing  by  Pope,  for  self  and  John  Haggerty,  is  no  acceptance. 
Being  one  of  the  donors,  he  was  absolutely  incapable  of  accepting — ^incapacle  of 
contracting  with  himself.    His  presuming  to  call  the  plaintiff  nis  adopted  son,  is 
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imsapported  by  any  proof  that  he  was  so ;  nay,  it  is  inconsistent  with  the  fear  he         p<)>* 
expre^ed  in  the  act,  that  the  minor  might  "  be  taken  away  by  his  relations."    He      AnDmaoir. 
cannot  be  presumed  to  have  adopted  the  minor  in  the  face  of  the  prohibitory  law, 
in  regard  to  adoption. 

The  case  of  Hopkins  v.  Bwk  referred  to  slaves  purchased  by  their  father  in 
Mississippi,  and  for  years  held  by  the  minors.  The  facts  of  that  case  render  it 
altogether  inapplictlblc  to  this.  It  may  well  be  contended  that  a  father  may  make 
purdiases  of  property  in  the  name  of  his  child,  and  that  such  titles  will  be  valid. 
By  our  law,  the  father  is  the  administrator  of  the  estate  of  his  minor  children  ; 
nay,  by  the  terms  of  Art.  1533  C.  C,  the  parents  of  a  minor  are  expressly  per- 
mitted to  accept  a. donation  for  him.  But  these  provisions  of  the  law,  it  is  respect- 
fally  submittea,  do  not  warrant  strangers  in  disposing  gratuitously  of  immovables 
and  slaves  to  minors,  in  flagrant  disregard  of  the  prohibitoiy  statutes  and  settled 
policy  of  our  State. 

The  alleged  renunciation  of  Corri,  which  has  been  referred  to  by  the  plaintiff, 
was  passed  upon  in  the  case  of  Haggerty  v.  Carrit  in  5  Annual  Reports,  tK>  which 
the  attention  of  the  court  is  again  called. 

**  The  modifications  of  the  right  of  property,  under  our  laws,  are  few  and  easily 
understood,  and  answer  all  the  purposes  of  reasonable  use.  It  is  incumbent  on 
the  courts  to  maintain  them  in  their  simplicity.  A  stronger  case  could  not  occur, 
than  this,  to  show  the  dangers  and  evil  consequences  of  giving  effect,  within  our 
limits,  to  the  complicated  and  involved  jurisprudence  upon  which  the  title  of  plain- 
tiff has  been  supported  at  bar."    2  Annual,  382. 

There  is  no  eciuity  in  this  stale  claim.  The  plaintiff  has  stood  by  too  quiet  and 
too  long,  seeing  honest  vendors  transfer  this  property  from  one  to  another,  when  he 
might  and  should  have  spoken  out  and  put  them  on  their  guard,  if  he  had  the 
latent  rights  he  now  asserts.     Wi>oters  v.  Feenyy  12  An^  449. 

Buchanan,  J.  The  title  under  which  plaintiff  claims  the  slave  Ahsdom  alias 
Henryf  is  a  sale  to  William  Charles  PopCf  Eliza  Hight  Pope,  and  John  Haggerty, 
and  to  the  survivor  of  them,  his  or  her  heirs  or  assigns.  The  sale  is  made  for  the 
consideration  or  price  of  three  hundred  and  fifty  dollars  cash,  paid  to  the  vendor 
by  William  Charles  Pope  and  Eliza  Hight  Pope, 

The  two  latter  are  proved  to  be  dead,  and  John  Haggerty,  the  other  vendee,  sur- ' 
vivos  them,  and  is  plaintiff  in  this  suit.  Mr.  and  Mrs.  Pope  left  no  forced  heirs, 
and  no  creditors  having  an  adverse  interest  to  plaintiff's  claim  under  the  convey- 
ance of  the  slave  in  question.  His  title  has  vested  by  the  death  of  Pope  and  his 
wife,  and  by  the  fulfilment  (which  is  proved)  of  another  clause  in  the  deed  of  sale, 
to  wit,  that  plaintiff  should  continue  to  live  with  the  two  other  vendees  until  their 
death. 

The  defendant  and  warrantors  rely  upon  the  prescription  of  five,  ten  and  fifteen 
years.  The  two  longest  of  these  prescriptions  are  manifestly  inadmissible,  from 
the  fact  which  the  record  establishes,  that  plaintiff  attained  the  age  of  majority 
only  seven  years  before  the  institution  of  this  suit.    C.  C.  3488. 

llie  plea  of  prescription  of  five  years  is  based  upon  Article  3444  of  the  Code. 
But  the  defendant  and  warrantors  have  not  brought  themselves  within  that  Arti- 
cle. The  oldest  title  which  they  produce  is  the  sale  from  Henry  Corri  to  David 
Kinney,  of  the  17th  of  July,  1850,  less  than  five  years  before  the  institution  of 
this  suit,  February,  1855. 

The  only  remaining  question  under  the  pleadings,  relates  to  the  liability  of 
Goold,  called  in  warranty  by  Kinney.  We  agree  with  the  counsel  of  Goold,  that 
this  warranty  was  only  conditional  upon  the  insufficiency  of  the  power  of  attor- 
ney from  Joseph  Newton  to  Henry  Levy,  to  enable  Levy  to  contract  in  the  name 
of  Newton  the  engagement  of  suretyship  in  the  premises,  by  reason  of  the  said 
power  of  attorney  not  being  in  an  authentic  form.  No  evidence  or  argument  is 
before  us,  tending  to  establish  the  insufficiency  of  the  power  of  attorney,  and  wo 
conclude  that  the  liability  of  Goold  has  not  attached. 
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Pom  It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 

be  reversed  ;  that  plaintiff,  John  Haggerty  Pope,  recover  of  defendant,  H.  0.  An- 
derson, the  slave  Absolom  alias  Henry,  described  in  the  petition,  with  costs  in 
both  courts ;  that  H.  O.  Anderson  have  judgment  in  warranty  against  James 
White,  for  the  sum  of  eight  hundred  and  fifty  dollars  and  coet^;  that  James  White 
have  judgment  against  David  Kinney,  in  warranty  for  the  sum  of  six  hundred 
and  fifty  dollars  and  costs ;  that  David  Kinney,  have  judgment  against  Henry 
Corri,  in  warranty  for  the  sum  of  seven  hundred  dollars,  with  costs ;  and  that 
Edmund  L,  Gocid,  be  hence  dismissed,  with  his  costs. 

Merrick*  C.  J.,  dissenting.  I  am  not  able  to  concur  with  my  colleagues  in 
this  case.    The  instrument,  the  basis  of  this  suit,  is  in  these  words,  tIz  : 

"  Be  it  known,  that  on  this  twenty-fifth  day  of  March  in  the  year  1830,  before 
me,  Hugfies  Pedesdaux,  Notary  Public  in  and  for  the  parish  and  city  of  New 
Orleans,  duly  commissioned,  personally  came  and  appeared,  Richard  Walter  Long, 
of  Tiffin  county,  of  Tennessee,  who  declared,  that  in  con?ideration  of  three  han- 
dred  and  fifty  dollars  cash  to  him  paid  by  William  Charles  Pope  and  Eliza  Higbt 
Pope,  of  this  city,  the  receipt  thereof  is  hereby  acknowledged  and  acqaittanee 
granted  ;  he  doth,  by  these  presents,  grant,  bargain,  sell,  and  deliver  onto  Hbs 
said  William  Charles  Pope  apd  Eliza  Hight  Pope,  his  wife,  and  to  John  Hagger- 
ty, their  adopted  child,  and  to  the  survivor  of  them,  his  or  her  heirs  and  assigns, 
(the  said  party  being  present,  acknowledging  possession  and  accepting,)  a  negro 
name  Absolom,  aged  about  fourteen  years,  of  a  copper  colored,  or  griffe,  a  slave 
for  life,  the  property  of  the  said  Richard  Walter  Itong,  as  set  forth  in  the  annexed 
certificate,  obtained  from  the  requisite  authority  in  Tiffin  county,  Tennessee ;  which 
certificate  the  said  Richard  W.  Long  now  produccth  and  deposetb  on  oath  before 
me.  Notary,  is  true  and  genuine  in  all  respects,  and  that  the  slave  now  sold  is  the 
identical  slave,  is  warranted  to  be  free  from  the  vices  and  malidies  prescribed  by 
law,  and  also  free  from  all  debts,  liens,  mortgages  and  incumbrances  whatsoever, 
as  appears  by  the  register  of  mortgages  for  the  city,  dated  this  day. 

To  hold  the  said  slave  unto  the  said  purchasers  and  the  survivor  of  them,  their 
heirs  and  assigns  forever ;  and  the  said  vendor  hereby  binds  himsdf  and  his  heirs, 
to  warrant  and  defend  the  said  slave,  unto  the  said  purchasers,  their  heirs  and  8S- 
sigDs,  against  the  lawful  claims  of  all  persons  whomsoever. 

It  is  understood  and  agreed  by  and  between  all  the  said  parties  hereto,  that  if 
the  said  John  Haggerty  (who  is  an  infant  of  about  the  age  of  two  years)  should 
happen  to  die  or  be  taken  away  by  his  own  relations,  or  go  away,  or  of  his  own 
accord  or  otherwise,  go  away  from  the  said  W.  C,  Pope  and  Eliza  H.  Pope,  his 
wife,  at  any  time  before  the  decease  of  the  survivor  of  them,  the  said  W.  C. 
Pope  and  Eliza  H  Pope,  then  and  in  such  case  said  slave  Absdom  to  go  t^  the 
survivor  of  them,  the  said  W.  C.  Pope  and  Eliza  H.  Pope,  and  the  heirs  of  the 
survivor. 

Done  and  passed  in  the  presence  of  William  Rondeau  and  William  Henry  Ron- 
deau, witnesses,  who  hereunto  sign  their  names  with  the  said  parties,  and  me,  the 
Notary.  (Signed)  Richard  W.  Long, 

William  C.  Pope, 
for  self  and  John  HAOOERn*. 
Eliza  Pope. 


W.  Rondeau. 
W.  n.  Rondeau. 


H.  Pedesclaux,  Notary  Public." 
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If  it  be  conceded  that  John  Haggerty,  the  plalntifif,  has  shown  a  safficient  ao-  P^"* 
oeptaDoe  of  the  foregoing  instrument,  and  that  the  condition  mentioned  in  the  act 
has  been  accomplished  in  his  favor,  there  arises  another  difficulty  in  the  way  of 
his  recovery.  It  is  the  stipulation  of  survivorship  in  the  act.  By  the  act,  each 
joint  tenant  was  bound  to  preserve  for  and  return  to  the  survivor  one-third  of  the 
slave.  If  so,  could  any  one  of  them  defeat  the  rights  of  the  others  by  a  sale  of 
his  interest  ?  Could  he  provoke  a  partition  by  licitation,  and  thus  defeat  the 
right  of  the  survivorship  altogether  ?  Is  not  the  kind  of  substitution  and  Jidei 
commissum  contained  in  the  foregoing  act  prohibited  4>y  Art.  1507  of  the  Code  ? 
Can  a  person,  through  the  machinery  of  a  sale,  accomplish  what  he  could  not  do 
by  a  direct  donation  inter  vivos  or  mortis  causa  ?  If  the  act  of  saU  contains  a 
disposition  in  contravention  of  Art  1507,  does  it  avoid  the  entire  ad,  or  will  it 
be  considered  as  containing  a  contract  of  sale  as  between  the  vendors  and  ven- 
dees, and  a  donation  between  the  vendees  themselves  ? 

With  my  limited  means  of  research,  I  am  not  able  to  solve  these  questions  in 
&vor  of  the  plaintiff,  the  suit  being  a  petitory  action.  Had  the  decree  been  for 
one  undivided  third  of  the  slave,  or  had  the  plaintiff  been  in  possession  of  the 
property,  defending  himself  against  other  parties,  after  this  long  period  of  time, 
the  question  might  have  admitted,  perhaps,  of  a  difibrent  solution. 
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East  Pascaooula  Hotel  Company  v,  James  West. 

v.. 

When  a  suit  is  broKght  by  a  corporation  npon  a  note  given  for  shares  of  stock  of  the  oorporailon~- 
Hdd :  That  the  maker  of  the  note  as  a  stockholder  cannot  set  up,  by  way  of  defence,  any  lUegality 
in  the  charter,  or  any  informality  in  the  organization  of  the  corporation. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Mott  A  Fraser,  for  plamtiff.    M.  M.  Cohen  and  /.  Q.  Bradford,  for  defen- 
dant and  appellant. 

Cole,  J.  This  suit  is  instituted  upon  a  note  payable  to  the  order  of  the  secre- 
tary of  the  plaintiff. 

It  appears  that  the  consideration  of  the  note  was  for  three  shares  of  the  stock 
of  the  company. 

It  is  contended  that  the  Legislature  of  Louisiana  cannot  authorize  a  corpora- 
tion to  carry  on  business  solely  and  exclusively  in  another  sovereign  State,  and 
further,  that  the  formalities  of  law  were  not  all  followed  in  the  organization  of 
the  company. 

These  objections,  if  valid,  cannot  be  successfully  urged  by  the  defendant. 

He  has  becoiiie  a  stockholder  in  the  company,  and  has  thus  held  it  out  to  the 
world  as  a  legally  incorporated  company,  and  has  thus  partly  added  to  the  credit 
of  the  company,  and  enabled  it  to  make  purchases  for  its  benefit.  He  cannot 
now,  by  such  objections,  refuse  to  pay  his  note  for  stock,  for  it  was  on  the  faith 
of  his  note,  and  notes  of  a  similar  character,  that  the  public  may  have  been  in- 
duced to  credit  the  company. 

Judgment  affirmed,  with  costs. 
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Bernard  Graham  v,  Eliza  J.  Egan. 

When  a  euH  is  brought  against  a  marrlod  woman  upon  apromfaaoiy  noto  signed  by  her,  wiihilie  aoUio- 
rization  erf*  her  busliand,  given  for  the  loan  of  a  sum  of  money,  and  the  petitioa  contains  no  aU^^a- 
Uon  that  the  debt  inured  to  the  benefit  of  the  separate  estate  of  the  wife,  or  that  she  was  sepanted  m 
property  firom  hor  husband^JXsI^;  That  as  the  petition  shows  that  the  debt  was  contracted  during 
tiie  marriage,  it  shows,  |)rima/aae,  a  debt  of  the  community,  and  oonsequcntly  no  caose  of  action 
against  the  wife. 

A  married  woman  is  in  general  without  capacity  to  bind  herself  for  a  debt  of  the  community,  and  the 
party  who  would  hold  her  bound  for  such  a  debt,  must  bring  her  within  some  of  the  ezceptknis  to 
this  rule. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Durant  if  Homer,  for  plaintiff.    C.  Roselius  and  H,  Dugue,  for  defendant 
and  appellant. 

Merrick,  C.  J.  This  suit  is  brought  against  a  married  woman,  upon  a  pro- 
missory note  signed  by  her,  with  the  authorization  of  her  husband,  and  g^ven  for 
the  loan  of  a  sum  of  money.  The  petition  contains  no  allegation  that  the  debt 
inured  to  the  benefit  of  the  separate  estate  of  the  wife,  nor  that  she  is  separate 
in  property  from  her  husband,  or  a  public  merchant.  The  defendant  excepted  on 
the  ground  that  the  petition  disclosed  no  cause  of  action,  having  previously  filed 
a  general  denial.  The  exception  was  stricken  out,  on  the  ground  that  it  was  not 
filed  in  time. 

The  proof  consisted  of  the  note  and  a  notarial  act  of  mortgage,  securing  the 
same.  The  act  of  mortgage,  like  plaintiff's  petition,  was  silent  as  to  the  object 
and  purpose  of  the  loan,  the  consideration  of  the  note. 

There  was  judgment  in  &vor  of  the  plaintiff,  and  the  defendant  appealed.  We 
think  the  exception  might  have  been  allowed  under  the  rule  of  the  court  cited. 

The  case  presents  the  question,  whether  a  married  woman  can  be  held  fw  a 
debt  contracted  during  the  existence  of  the  community,  in  the  absence  of  allega- 
tions and  proof,  that  it  inured  to  her  benefit ;  the  answer  being  a  geoeral  dnnial, 
coupled  with  the  averment  that  the  petition  disclosed  no  cause  of  action. 

The  presumption  of  law  is,  that  all  debts  contracted  during  the  existence  of  the 
marriage,  are  the  debts  of  the  community.  C.  C.  2371 ;  2372  ;  10  An.  30 ;  12 
An.  265.  The  wife,  as  a  general  rule,  is  without  capacity  to  bind  hersdf  for  such 
debts  or  for  the  debts  of  her  husband  or  with  him.  C.  C.  123, 129, 130,  2411 
The  cases  in  which  she  may  bind  herself  are  exceptionaL 

Hence,  when  the  petition  shows  that  the  debt  was  contracted  during  the  exis- 
tence of  the  marriage,  it  shows  prima  facie  a  debt  of  the  oommunil^  and,  cod- 
sequently,  no  cause  of  action  against  the  wife,  who  is  in  general  without  capad- 
ty  to  bind  heirself  for  a  debt  of  the  community.  The  party  who  would  hold  her 
bound,  must  bring  her  within  some  of  the  exceptions  to  this  general  rule.  And 
so  it  was  in  substance  decided  in  the  cases  of  Scanlan  v.  Warwick  and  vfife,  10 
An.  30,  and  White  v.  BaiUiOj  12  An.  663.  Bee  also  Campbdl  v.  Rovbieti 
ante  449. 

In  the  cases  of  Dumartrait  v.  DMinc,  5  N.  8.  38,  and  Roufiey  v.  JRo«^<3f,  2 
An.  208,  the  wife  was  separate  in  property,  and  the  obligations  were  contracted 
by  her  with  the  authorization  of  her  husband.  Hence,  in  these  cases,  an  ezoe|>- 
tion  to  the  general  rule  had  been  all^;ed  and  proven ;  for  the  allegation  that  the 
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wife  wafl  sepMnted  in  property  from  her  htisband,  implied  that  there  was  no  com-       ®"^^ 
manity,  and  that  the  capacity  of  the  wife  to  contract  relative  to  the  administra-         Bq^. 
tioD  of  her  paraphernal  estate,  had  been  retuned  by  her  in  a  marriage  contract, 
or  restored  to  her  by  the  judgment  of  the  court    She  was,  therefore,  properly 
held  to  plead  any  special  defence  she  might  hare  to  an  obligation  which  she  had 
prima  facie  a  capacity  to  contract. 

The  judgment  of  the  lower  court  must  be  reversed,  and  one  of  nonsuit  ren- 
dered. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed ;  and  that  there  be  judgment  in  favor 
of  the  defendant  as  in  case  of  a  nonsuit ;  the  plaintiff  paying  the  costs  of  both 
courts. 


Bennett  et  als.  v,  W.  C.  Quirk. 

The  vendor  of  a  steamboat  is  not  a  competent  witacsa  for  bis  vendee,  in  a  suit  In  which  the  title  to  the 
boat  is  involved. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
JDunean  tf  McConndU  for  plaintifis.    Durant  ^  HomoTj  for  defendant  and 
appellant 

BccHAKAN,  J.  This  is  an  action  against  a  constable  for  damages  allied  to  have 
been  sustained  by  a  wrongful  seizure  of  the  steamboat  Ariel,  belonging  to  plain- 
tiff, in  execution  of  a  judgment  against  another  party. 

It  appears  that  the  same  day,  that  the  plaintifi&  instituted  this  suit  in  the  Dis- 
trict Court,  they  filed  a  third  opposition,  claiming  the  property  seized,  in  the 
Justice's  Court,  whence  the  execution  issued  ;  which  third  opposition  is  still  un- 
decided. 

Plainti&  offered,  on  the  trial  in  the  court  below,  R,  C.  Hutchinson,  the  defend- 
ant in  execution,  as  a  witness  to  prove  the  allegations  of  the  petition.  Defendant 
excepted  to  his  admissibility. 

This  witness'  testimony  shows  that  the  plaintifis  derived  title  to  the  Ariel  from 
himself.  He  is  therefore  bound  to  warrant  their  title.  The  objection  to  his  com- 
petency was,  in  our  opinion,  well  taken. 

Plaintifib  offered  in  evidence,  to  prove  their  ownership,  two  bills  of  sale,  under 
private  signature,  also  a  coasting  license  and  an  enrollment  issued  from  the  Cus- 
tomhouse in  the  port  of  New  Orleans,  on  the  oath  of  one  of  the  plaintifib. 

These  documents  were  objected  to  as  evidence,  on  the  ground  that  they  were 
ex  parte  and  not  binding  on  defendant.  The  objection  should  have  been  main- 
tained. No  evidence  was  offered  of  the  signatures  of  these  bills  of  sale,  or  of  their 
dates,  except  the  witness,  HutcMnson,  above  mentioned.  The  coasting  license 
and  enroUment,  granted  a  few  days  before  this  suit  was  commenced,  upon  the 
oath  of  the  plaintiff,  was  not  evidence  in  his  favor  in  a  contest  respecting  the 
ownership.    1st  Greenleafs  Evidence,  sec.  494. 

Judgment  reversed,  and  judgment  in  £eivor  of  defendant,  as  in  case  of  nonsuit, 
with  costs  in  both  courts. 
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46  S24  Ambbose  Lanfear  V.  James  H.  Harper. 


A  noUrtal  act  of  tranerer  of  propert7  by  an  execuUn*,  withoat  the  productkm  of  the  preea  tcytoi  of  the 
a4Judlcatk)D,  caoDOt  be  received  to  prove  title  jwr  «,  or  to  show  the  order  of  court  or  a  SheriflT't  sale 
under  it. 

APPEAL  from  the  District  Court  of  the  parish  of  St.  Charles,  Burthe,  J. 
Henry  St,  Paul,  for  plaintiff.    A,  G,  Semmes,  for  defendant  and  appdkot 

Mebrick,  C.  J.  This  is  a  petitory  action.  The  plaintiff  is  the  claimant  of  a 
large  tract  of  land,  formerly  known  as  "  Les  ooteanx  de  France,"  on  the  line  of  the 
New  Orleans,  Opelonsas  and  Great  Western  Raikoad,  embracing  between  six  and 
seven  thousand  acres.  He  claims  title  in  virtue  of  the  Toups  and  St  Armand 
confirmations,  (referred  to  in  the  case  of  Ranson  v.  Long  just  decided,)  alleged  to 
have  been  conveyed  to  him  by  certain  mesne  conveyances,  and  also  confirmed  to 
him  by  Act  of  Congress  of  date  the  18th  August,  1856.  Private  Acts,  p.  29, 
chap.  158. 

The  defendant  claims  in  virtue  of  a  preemption  and  settlement  made  in  1854, 
within  the  bayous  Crocodile  and  Saut  d'Ours. 

Thus,  the  land  in  controversy  is  clearly  within  the  confirmation  to  tiie  childreD 
of  Paul  Toups,  made  in  1812,  (American  State  paper,  vol.  2,  p.  524,  No.  74,)  and 
another  confirmation  to  Dasptt  St.  Amand,  in  1816  (voL  3  Am.  St.  papers,  p.  225, 
No.  329.) 

The  Toups  claim  appears,  as  alleged  by  plaintiff  in  his  petition  and  brief,  to 
have  been  confirmed  by  Act  of  Congress  of  April  12, 1814,  (voL  3  Statutes  at 
large,  p.  121.)  The  Daspit  St  Amand  claim,  as  alleged  by  plaintiff,  was  also  con- 
firmed by  Act  of  Congress  of  May  11, 1820,  (Stat  at  large,  vol.  3,  p.  573.) 

The  defendant  being  manifestly  within  both  of  these  confirmations,  and  havingr 
possessed  for  more  than  one  year,  contends  that  he  has  the  right  to  compel  the 
plaintiff  to  exhibit  his  titles,  and  in  de&ult  of  a  perfect  title,  to  be  maintained  in 
his  possession. 

The  plaintiff  produces  the  Act  of  Congress  of  1856,  and  insists  that  the  defen- 
dant being  a  possessor  without  title,  cannot  question  this,  the  highest  evidence  <^ 
title.  The  defendant  replies :  you  rely  also  on  the  Toups  and  St  Amand  confir- 
mations, and  if  those  conveyed  title  to  the  parties,  as  you  assert  in  your  petition 
and  brief,  then  the  Act  of  Congress  of  1856  conveys  none,  for  the  Govemmeot  of 
the  United  States,  by  confirming  the  Spanish  grant,  which  contained  a  special  loca- 
tion, vested  the  title  in  the  Toups'  heirs,  and  St.  Amand,  their  vendee,  he  hiznself 
also  holding  a  confirmation. 

This  reasoning,  resting  upon  an  estoppel  arising  from  plaintiff's  pleanfiog^ 
appears  to  us  to  be  conclusive,  and  the  test  is,  could  the  United  States  have 
recovered  by  an  action  the  land  in  controversy  ?  We  think  it  is  dear  it  could  not 
It  would  have  been  repelled  by  the  Spanish  grant  and  the  two  confirmatioos  of  the 
United  States.  Lanfear  has  acquired  no  greater  rights.  And  this  is  the  vieir 
we  have  just  taken  in  maintaining  the  plaintiff's  right  by  prescription  or  usucap- 
tion  in  the  case  of  Ranson  v.  Long,  above  ^referred  to.  See  also  Doe  v.  Eslata  d 
al,,  9  Howard,  446. 

Thus  the  plaintiff  is  thrown  back  upon  the  St  Amand  title,  which  he  asserts  to 
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be  Talid,  and  which  defendant  now  sets  up  as  a  defence  to  the  action,  as  he  is  an-  Laiirar 
thorized  to  do  under  oar  law ;  for  the  defendant  may  protect  himself  by  any 
oatstanding  title.  This  raises  the  question,  whether  the  plaintiff  has  shown  a 
transfer  of  the  St  Amand  title  to  himself.  He  prodaces,  as  a  part  of  the  claim  of 
title,  a  notarial  act  of  sale  firom  Lucius  C,  Duncan,  dative  testamentary  executor  of 
Francis  M.  Ward,  passed  August  5,  1848,  to  William  Polk,  This  act  recites  an 
order  of  sale  of  the  Probate  Court  and  a  probate  sale  made  by  the  Sheriff.  The 
defendant  excepted  to  the  introduction  of  this  instrument,  and  insisted  that  it  was 
not  eridence  of  the  original  order  of  sale,  or  that  the  sale  had  been  made  by  yirtne 
of  any  legal  order  or  decree.  This  objecticm  was  not  cured  by  the  production  of 
other  proof. 

It  appears  to  us  that  this  act  ought  not  to  have  been  received  to  prove  title 
per  se,  or  to  show  the  order  of  the  Probate  Court,  or  a  Sheriff's  sale  under  it. 
The  executor,  as  such,  has  no  right  to  transfer  property  belonging  to  the  succes- 
sion which  he  administers.  Hence,  his  notarial  act  can  make  no  proof  of  the 
transfer  of  the  property  of  the  succession,  without  the  production  of  the  proces 
verbal  of  such  sale.    See  case  of  Hanson  v.  Long,  just  decided.    C.  C,  Art.  2601. 

The  plaintiff  fails,  therefore,  in  his  claim  of  title,  and  it  is  unnecessary  to  con. 
sider  whether  or  not  the  description  in  the  act  of  sale  can  be  made  to  cover  the 
land  in  controversy. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  there  be  judgment  as  in  case  of  a 
nonsuit,  the  plaintiff  paying  the  costs  of  both  courts. 
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Love  &  Savage,  for  Savage,  v.  B.  P.  Voorhiks. 

Where  the  attachment  has  never  been  dissolved  the  saroty  of  a  defbndant  upon  a  bond  given  to  release 
the  attachment,  is  bound  to  pay  a  personal  Judgment  against  the  defendant  property  rendered  in 
the  suit,  to  the  amount  of  the  value  of  the  property  attached,  notwithstanding  there  is  no  express 
reoogniyon  of  a  privilege  upon  the  property  attached.  In  the  final  Judgment  of  the  court. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
Duncan  4b  McConnell,  for  plaintiffs.    Durant  db  Homor,  for  defendant  and 
appellant. 

Cole,  J.  The  opinion  in  this  case  having  been  prepared  by  Mr.  Justice  Spof- 
ford  previous  to  his  resignation  is  adopted  as  the  opinion  of  the  court. 

The  only  question  in  this  case  is,  whether  the  surety  of  a  defendant  upon  a  bond 
given  to  release  an  attachment,  is  bound  (to  the  extent  of  the  value  of  the  property 
attached)  to  pay  a  personal  judgment  against  the  defendant  property  rendered  in 
the  suit,  notwithstanding  there  was  no  express  recognition  of  a  privilege  in  the 
final  judgment  of  the  court. 

We  say  this  is  the  only  question,  because  it  appears  in  this  case  that  the  de- 
fendant, Voorhies,  is  sued  upon  a  bond  signed  by  him  as  surety  for  Samud  Cloon 
to  release  the  attachment  of  the  steamer  Sam  Cloon,  which  had  been  seized  in  the 
suit  of  Love,  Savage  &  Co,  v.  McComas  &  Cloon,  under  an  alias  writ  of  attach- 
ment, sued  out  on  the  25th  January,  1853 ;  that  this  attachment  was  never 
quashed ;  that  there  was,  however,  a  judgment  in  favor  of  the  defendant,  Cloon, 
upon  the  merits,  in  the  District  Court,  from  which  the  plaintiff  appealed  to  this 


550  SUPREME  COURT  OP  LOUISIANA, 

i^>^         ooart ;  and  Uiat  here  that  jadgment  was  reversed,  and  a  jodgme&t  rendered  in 
YooBim.       favor  of  the  plaintiflEB  against  McComas  &  Cloon  severally,  decreeing  also  a 
privilege  upon  the  property  seized  nnder  the  attachment  iuued  on  the  29th  May, 
1852,  and  that  the  same  be  sold  to  pay  said  debt,  interest  and  costs. 

No  allusion  was  made  in  the  final  judgm^t  to  the  attachment  issued  25th 
January,  1853,  for  the  release  of  which  the  bond  now  sued  upon  was  given.  But 
that  attachment  has  never  been  quashed  by  order  of  any  court. 

We  are  of  the  opinion  that  it  is  not  indispensable,  in  order  to  bind  the  surety 
in  such  a  case,  to  insert  in  the  final  decree  the  usual  phrase,  "  with  privilc^  on 
the  property  attached."  The  rights  of  the  parties  are  not  made  to  depend  upon 
that  formula. 

Under  Article  259  of  the  Code  of  Practice,  as  amended  by  the  Act  of  171h 
March,  1852,  p.  155,  **  the  defendant,  if  he  appear  either  in  person  or  by  his  at- 
torney, may,  moreover,  in  every  stage  of  the  suit,  have  the  property  attached 
rdeased  by  delivering  to  the  Sheriff  his  obligation  for  the  same,  exceeding  by  ooe- 
half  the  value  of  the  property  attached,  with  the  surety  of  a  good  and  solvent 
person  residing  within  the  jurisdiction  of  the  court  where  the  action  was  brought, 
that  he  wtU  satisfy  such  judgmentf  to  the  value  of  the  property  attached,  as  may  he 
Tendered  against  him  in  the  suit  pending" 

When  a  party  defendant  in  attachment  gives  this  bond,  although  he  hereby 
releases  the  property  attached,  he  yet  brings  himself  within  reach  of  a  personal 
judgment,  because  he  appears  and  undertakes  to  defend  the  suit,  which  otiierwise 
might  have  been  in  rem  only.     Rathbone  v.  Ship  London^  6  An.  44tO. 

The  surety  on  the  bond  to  release  the  attachment  in  this  case  bound  himsdf  in 
accordance  with  the  law ;  there  was  a  personal  judgment  against  his  principal ; 
the  order  of  attachment  under  which  this  bond  was  given  has  nevo'  been  aet 
aside  by  order  and  judgment  of  any  court ;  an  execution  against  the  principal 
debtor  for  the  judgment  has  been  returned,  no  property  found ;  the  surety  is, 
therefore,  liable. 

The  case  might  be  different  had  the  attachment  been  quashed  by  judidal  order. 
For  it  is  well  settled,  that  the  act  of  bonding  the  property  attached,  altiiough  it 
releases  the  seizure,  does  not  debar  the  party  giving  it  from  subsequently  moving 
to  quash  the  order  of  attachment  Baker  v.  Hunt,  1  M.  194 ;  Pailhes  v.  Roux, 
14  L.  82  ;  Quine  v.  Mayes,  2  Rob.  510 ;  Myers  v.  Perry,  1  An.  372  ;  Brtnegar 
V.  Griffin,  2  An.  154. 

And  in  Pailhes  v.  Roux,  14  L.  83,  it  was  said  "  the  defendant  gave  bond  with 
a  view  to  be  restored  to  the  possession  of  the  property  attached,  in  pursuance  of 
the  259th  Article  of  the  Code  of  Practice.  He  afterwards  obtained  a  rule  on  tiie 
plaintiff  to  show  cause  why  the  attachment  should  not  be  dissolved,  on  the  ground 
that  it  had  been  obtained  on  a  false  allegation.  C.  P.  250.  This  became  neces- 
sary in  order  to  relieve  himself  and  his  surety  from  the  obligation  resulting  from 
the  bond  which  he  Imd  given  to  the  Sheriff,  to  regain  the  possession  of  this  property 
illegally  attached," 

But  it  becomes  unnecessary  in  the  present  case  to  decide  whether  the  dissolu- 
tion of  the  attachment  upon  motion,  by  judgment  of  a  competent  court,  after 
bond  given  to  release  it,  would  absolve  the  surety,  as  is  intimated  in  the  abo?e 
case.  It  suffices  to  say,  that  although  the  final  judgment  makes  no  special  allusion 
to  the  property  attached  under  this  writ,  that  attachment  has  never  been  dissolved 
by  judicial  decree. 

It  is  objected  that  there  is  not  sufficient  proof  of  the  large  amount  of  costs  in 
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tlie  salt  of  Love,  Savage  A  Co,  y.  McComas  4t  Cloon,    No  special  issue  was  made  i^»^ 

npOD  this  point  in  the  coart  below,  and  ihe  entire  record  of  the  former  suit  was       yoobbbb. 
introdnced  in  evidence.    The  fieri  facias  shows  for  what  amonnt  the  court  ordered 
execution  to  issue  in  that  case,  and  it  is  prim&  facia  correct. 
Judgment  aflSrmed. 


L.  J.  DoLSEN  Sc  Son  v.  E.  Brown  Sc  Son. — John  Swazey  &  Co.,  In- 

tervenors. 

The  creditors  of  a  consignor  cannot  attach  merchandize,  or  its  proceeds,  in  the  hands  of  the  consignee, 
when  the  consignments  are  made  with  express  instrttctions,  that  the  proceeds  of  the  sale  are  to  be 
paid  to  a  thfatl  party  who  accepts  this  stipulation  made  in  his  fkvor ;  nor  can  they  attach  when  the 
oonsignor,  having  made  the  consignments  without  instructions,  subsequently  orders  the  proceeds  to 
be  paid  to  a  third  party,  and  the  consignee  promises  to  pay  in  pursuance  of  the  order. 

When  the  consignments  are  made  without  instructions,  and  a  draft  is  drawn  subsequently  by  the  con- 
signor in  (kvor  of  a  third  party,  upon  the  consignee  and  against  the  consignments--//eld .-  That  an 
expression  of  mere  willingness,  on  the  part  of  the  consignee,  to  pay  the  amount  of  the  draft  out  of 
the  proceeds  of  the  consignments,  coupled  with  a  reflisal  to  accept  the  draft,  is  insufficient  to  give  to 
the  holders  of  the  draft  a  right  of  action,  or  to  create  a  1^^  Ue,  the  essence  of  a  perfect  obligation. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  HouHdl,  J. 
Durant  d  Homer t  for  plaintiff  and  appellants.    Clarke  d  Bayne,  for  defen- 
dants. 

Land,  J.  This  suit  was  commenced  by  attachment  ^G,  W,  Betterton  if  Co. 
were  garnished,  and  answered  the  interrogatories  propounded  to  them,  as  fol- 
lows : 

First.  "  We  have  a  balance  due  E.  Brown  &  Son,  of  Cincinnati,  on  book  ac- 
count, as  per  account  hereto  annexed,  two  hundred  and  eighty-three  dollars  and 
twenty  cents,  and  one  hundred  and  forty-eight  packages  of  butter,  valued  by  us  at 
$1200,  which  we  hold  subject  to  the  order  of  your  honorable  court  Against  the 
balance  of  account  and  goods  on  hand,  there  is  a  draft  by  Messrs,  E.  Brown  ^ 
Son^  and  indorsed  to  Messrs.  Swazey  tf  Co.  for  $1,500,  which  was  presented  for 
acceptance  the  day  and  prior  to  the  writ  of  garnishee  being  served  on  us,  which 
draft  was  not  accepted  by  us." 

Second.  '*  We  are  indebted  to  the  firm  of  Messrs.  Brown  if  Son  to  the  amount 
of  two  hundred  and  eighty-three  dollars  and  twenty  cents." 

John  Swazey  if  Co.  intervened,  and  allied  that  they  were  the  holders  of  the 
draft  drawn  by  E.  Brown  iSi  Son  on  G.  W.  Betterton  &  Co.  for  *1,500.  That 
although  they  refused  to  accept  it,  they,  nevertheless,  were  notified  of  the  draft, 
and  agreed  to  hold  the  property  and  funds  in  their  hands  for  its  payment  That 
said  draft  was  drawn  against  the  property  and  funds,  and  that  Betterton  ^  Co. 
received  the  same,  with  instructions  to  pay  the  draft  out  of  the  proceeds. 

There  is  no  proof,  however,  that  the  garnishees  received  the  merchandize  with 
instructions  to  pay  the  proceeds  to  Swasey  if  Co.  or  any  one  else.  The  evidence 
shows  that  the  draft  was  drawn  on  the  proceeds  of  the  shipment,  and  that  the 
garnishees  refused  to  accept  it  That  although  they  were  willing  that  the  pro- 
ceeds should  go  to  the  payment  of  the  draft,  they  were  unvnUing  to  incur  a  legal 
obligation  to  that  effect  And  that  they  hold  the  proceeds  subject  to  the  order  of 
the  court 
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There  are  two  classes  of  cases,  in  which  the  creditors  of  a  ooDsignor  cannot 
Bbowv.        attach  merchandize  or  its  proceeds  in  the  hands  of  the  consignee. 

In  the  first,  the  consignments  are  made  with  express  instnictions  to  pay  the 
proceeds  of  sale  to  a  third  party,  and  the  stipulation  in  favor  of  the  third  party 
is  accepted  by  him.    Bumside  v.  McKiidey,  12  An.  512. 

In  the  second,  the  consignments  are  made  without  insiruetums,  and  the  con- 
signor subsequently  orders  the  payment  of  the  proceeds  to  a  third  person,  and  the 
consignee  promises  to  pay  the  proceeds  in  pursuance  of  the  order.  Cutters  t. 
Baker,  2  An.  572. 

In  the  first  class  of  cases,  the  obligation  to  pay  is  a  part  of  the  ori^nal  con- 
tract, and  gives  to  the  third  party  a  right  of  action  against  tiie  consignee  for  the 
proceeds  of  sale.    C.  C,  Art.  1884. 

In  the  second  class,  the  obligation  of  the  consignee,  to  pay  to  the  third  party, 
is  created  by  a  new  and  independent  contract,  and  the  right  of  action  arises  fr(»n 
his  ezprcKS  promise  to  pay. 

This  case  is  not  within  either  of  the  classes  mentioned.  The  consignment  was 
without  instructions  to  pay  the  proceeds  to  any  one,  and  the  consignee  refused, 
after  the  receipt  of  the  merchandize,  to  accept  the  draft  of  the  consignor,  or  to 
bind  himself  legally  to  pay  the  amount  of  proceeds  to  the  holder. 

If  the  intervenors  are  entitled  to  the  proceeds,  they  have  a  right  of  action 
against  the  garnishees  for  their  recovery.  The  original  contiuct  between  con- 
signor and  consignee  gave  no  right  of  action  to  the  intervenors,  for  there  is  no 
stipulation  in  it,  expressed  or  implied,  in  their  favor.  There  is  no  subsequent  con- 
tract between  the  garnishees  and  interveners,  in  which  the  former  obligated 
themselves  to  pay  to  the  latter  the  proceeds  of  the  merchandize.  The  intervenors 
are  holders  of  the  bill  of  exchange  drawn  by  the  consignor  on  the  conngnees, 
but  on  this  they  have  no  right  of  action,  for  the  reason,  that  the  hdder  of  a  bill 
of  exchange  cannot  sue  the  drawee,  on  his  refusal  to  accept,  for  the  funds  on 
which  it  was  drawn.  Chitty  on  Bills,  p.  308.  The  intervenors,  therefore,  having 
no  claim  to  the  merchandize  in  the  hands  of  the  garnishees,  at  the  date  of  the 
service  of  the  attachment  in  this  case,  it  was,  consequently,  the  property  of  the 
defendants,  subject  to  their  control,  and  liable  to  be  seized  for  the  payment  of 
their  debts.  Wilson  v.  Lizardi,  15  La.,  258  ;  Goodhue  v.  McClarty,  3  An.,  58. 
The  expression  of  a  willingness  on  the  part  of  the  garnishees,  that  the  holders  of 
the  draft  should  receive  the  proceeds  of  the  shipment,  coupled  with  a  refusal  to 
create  a  legal  obligation  to  pay  them,  was  insufficient  to  give  a  right  of  action,  or . 
to  create  a  legal  tie,  the  essence  of  a  perfect  obligation.    0.  C,  Art.  1750. 

An  account  in  the  record  shows  the  net  sales  of  the  property  in  the  hands  of 
the  garnishees,  to  have  been  $999  21,  and  less  than  its  estimation  in  their  answers 
to  interrogatories. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  annulled,  avoided  and  reversed,  and  that  there  be  judgment  agunst  defeo> 
dants  for  92262,  with  interest  from  judicial  decree  and  with  privilege  on  propoty 
attached  ;  and  that  the  pluntilEs  recover  of  the  garnishees,  BeUerUm  4t  Co^  the 
sum  of  nine  hundred  and  ninety-nine  dollars  and  twenty-one  c^ts,  the  proceeds  of 
the  merchandize,  and  the  further  sum  of  two  hundred  and  eighty-three  doDars  and 
twenty  cents,  the  amount  of  debt  acknowledged  to  be  in  part  payment  of  said 
debt ;  and  that  appellees  pay  the  costs  of  this  appeal,  and  the  petiti(Hi  of  inter- 
vention be  dismissed  at  the  costs  of  the  intervenors. 
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Mrs.  Widow  Lafatb  v.  Harris  &  Morgan. 

Xberefbaal  of  a  common  carrier  to  take  goodB  for  uparHcular  eomignee  Is  a  vlolaUon  of  an  obligation  to 
the  shipper  and  not  to  the  consignee,— an  action  of  damages  Ui  favor^of  the  consignoo  will  not  Uo  in 
such  a  case. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
C.  DufiMr,  for  plaintiff.    Race  d  Foster,  for  defendants  and  appellants. 

Cole,  J.  This  is  a  salt  for  damages  bronght  by  the  widow  of  John  Lafaye, 
under  the  statute  of  1855,  amending  the  2294th  Article  of  the  CItiI  Code. 

"  Every  act  fdiatever  of  man  that  causes  damage  to  another  obliges  him  by 
whose  fault  it  happened  to  repair  it ;  the  right  of  this  action  shall  survive  in  case 
of  death,  in  favor  of  the  minor  childreQ  and  widow  of  the  deceased,  or  either  of 
them." 

She  avers  that  the  defendants,  being  common  carriers,  on  the  third  of  May, 
1854,  and  from  that  day  continuously,  until  the  month  of  July,  1855,  issued  orders 
to  the  captains  and  other  officers  on  board  of  their  steamships,  commanding  them 
to  receive  no  goods  or  other  articles  of  freight  consigned  to  John  Lafaye,  nor  to 
agn  any  bills  of  lading  deliverable  at  Brazos  St.  lago,  to  the  order  of  the  owner, 
if  it  were  suspected  that  the  bills  would  be  endorsed  over  to  John  Lafaye. 

That,  accordingly,  the  agents  of  the  defendants,  on  their  steamships,  refused  all 
goods  consigned  to  /.  Lafaye,  and  that  merchants  were  thus  compelled  to  abandon 
Lafaye,  and  to  consign  their  goods  to  other  forwarding  merchants. 

She  further  avers,  that  these  acts  of  the  defendants  were  malicious,  and  contrary 
to  law  and  their  duty  as  common  carriers,  and  had  for  their  object  the  ruin  of 
Lafaye,  which  they  eflfected ;  that  his  business  rapidly  decreased ;  his  health  sank 
rapidly  frt)m  disappointment  and  desolation,  and  in  September,  1855,  he  died  in 
distress,  leaving  a  widow  and  ax  children. 

She  claimed  fifteen  thousand  dollars  as  damages. 

The  cause  was  tried  before  a  jury,  who  accorded  five  thousand  five  hundred 
dollars,  deducting,  however,  $486  66,  granted  upon  the  reconventional  demand 
of  defendants. 

It  appears  that  Lafaye  owed  the  defendants  money  which  he  had  collected,  as 
their  agent  at  Point  Isabel,  and  they  were  unwilling  to  carry  any  goods  consigned 
to  him  until  be  should  pay  it 

This  action  cannot  be  maintained,  because  no  caose  of  action  is  all^^ed  in  the 
petition. 

It  is  true  that,  under  certain  circumstances,  a  common  carrier  is  liable  in  an 
action  for  refiising  to  take  charge  of  goods  and  to  carry  the  same.  Angell  on  the 
law  of  carriers,  p.  123,  { 124 ;  2  Kent's  Com.  pp.  598,  599  ;  Story  oa  Bailments, 
pp.  532,  533. 

But  this  action  is  not  instituted  by  those  who  had  demanded  to  ship  goods  in 
the  steamships  of  defendants  and  were  refused. 

The  statute  declares,  that  "  every  act  whatever  of  man  that  causes  damage  to 
another  obliges  him  by  whose/awft  it  happened,''  Ac 

The  meaning  of  the  statute  is,  that  the  right  of  action  for  damages  arises  to  the 
one  who  has  sufiered  from  the  active  or  passive  violation  of  a  l^gal  obligation 
by  another. 
70 
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Lavati  Even  if  it  were  conceded  that  the  common  carrier  ia  boand  in  general  not 

Habbo  to  object  to  any  particular  consignee  designated  by  the  shipper,  still  the  refusal  to 
take  goods  for  a  particular  consignee  would  not  give  a  right  of  action  to  such 
consignee.  For  the  reason  of  such  a  rule  would  be  based  upon  the  ohligations  of 
common  carriers  to  shippers,  and  not  to  consignees  ;  for,  as  the  obligation  of  the 
common  carrier  is,  under  certain  circumstances,  to  accept  freight  which  is  ofiered, 
this  obligation  might  be  partially  evaded,  if  the  common  carrier  had  the  unquali- 
fied right  to  object  to  every  consignee  that  might  be  designated  by  the  ship- 
per. 

If,  then,  in  the  case  at  bar,  the  defendant  refused  to  comply  with  a  legal  obli- 
gation, it  was  not  an  obligation  to  the  consignee  but  to  the  shipper,  and  the  right 
of  action  lies  with  the  latter,  and  not  with  the  former,  for  it  will  not  be  pretended 
that  one  can  sue  for  damages,  for  his  own  benefit,  a  party,  because  he  has  viokted 
his  legal  obligations  to  another. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  of  the  jury  and 
the  judgment  of  the  court  thereon  be  avoided  and  reversed,  and  it  is  further 
ordered  and  decreed,  that  there  be  judgment  in  &vor  of  defendant  against  the  de^ 
mand  of  plaintiff,  and  that  there  be  a  nonsuit  as  to  the  reconventional  demand  of 
the  defendant,  reserving  his  right,  if  any  such  he  has,  to  prosecute  his  claim 
against  the  Succession  of  John  Lafaye,  and  that  plaintiff  pay  the  costs  of  both 
courts. 


Michael  Boyce,  Testamentary  Executor,  v.  John  Davis. 

The  Foortli  Dtstrici  Coart  of  New  Orleans  haa  no  JarisdicUon  In  mAUors  of  succecsioo. 

A  curator  of  a  vacant  sacceesion  who  has  been  regularly  appointed  by  a  court  of  competent  authoritr, 

cannot  be  called  upon  toaooountfbr  any  ftmds  of  the  Buccession  hi  his  hands,  before  auyotber 

court  than  the  one  in  which  the  succession  has  been  opened. 
When  the  amount  of  a  debt  due  the  succession  by  the  curator  has  been  inventoried,  he  is  tberAj 

charged  with  so  much  money  in  his  hands  due  the  succession— he  cannot  be  saed  for  such  a  debt ; 

the  proper  remedy  is  to  call  upon  him  to  account  for  it  as  fUnds  in  his  hands,  before  the  court  ia 

which  the  succession  has  been  opened. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Priu,  J. 
T.  Gilmorej  for  plaintiff.    G.  Legardeur,  for  defendant  and  appellant 

Merrick,  C.  J.  The  defendant,  J<^n  Davis,  was  indebted  to  John  McLaugh- 
Ian,  by  note.  McLaugklan  died,  and  on  the  2d  day  of  November,  1857,  Davis 
applied  for  letters  of  curatorship  upon  McLaughlan's  succession,  as  a  vacant  es- 
tate. On  the  16th  of  November,  an  order  was  made  appointing  the  defendant, 
on  complying  with  the  requisites  of  law.  On  the  18th,  a  will  of  the  decessed 
was  produced  and  ordered  to  be  admitted  to  probate.  The  next  day  the  plain- 
tiff applied  for  letters  testamentary  and  obtained  an  order  that  they  should  be 
delivered  to  him  on  taking  the  oath,  no  notice  being  taken  of  the  previous  order 
in  favor  of  defendant  appointing  him  curator. 

The  defendant  having  completed  the  inventory,  returned  the  same,  and  on  the 
same  day,  November  19,  procured  an  order  approvmg  the  same,  and  the  bond 
tendered  by  him  as  curator,  no  notice  this  time  having  been  taken  of  the  appli- 
cation of  Boyce  for  letters  testamentary. 
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Letters  of  cnratorship  issaed  to  the  defendaDt,  Davis,  December  3d,  1857.  Bora 

On  the  17th  of  December,  letters  testamentary  were  granted  the  plaintiff.  Datb 

On  the  9th  of  December,  1857,  J<^n  McLaughlan,  Jr.,  presented  himself  as 
aniversal  lagatee,  and  demanded  an  injanction  against  Davis,  and  to  be  put  in 
possession  as  universal  legatee.  On  the  24th  day  of  December,  this  suit  was  in- 
stituted in  the  Fourth  District  Court  by  the  plaintiff,  as  testamentary  executor, 
against  Davis,  on  the  note  which  he  owed  the  deceased,  and  which  had  been  placed 
on  the  inventory.  On  the  11th  of  January,  1858,  a  decree  was  rendered  in  the 
Second  District  Court,  where  the  succession  was  opened  recognizing  John  Mo- 
Laughlan,  Jr.,  as  instituted  heir  and  universal  l^^tee,  and  ordering  that  he  be 
put  in  possession  of  the  succession  in  conformity  to  the  will. 

The  same  day,  the  defendant  filed  an  exception  to  this  suit  in  the  Fourth  Dis- 
trict Court,  setting  up  his  appointment  as  curator,  which  he  averred  had  never 
been  annulled,  and  that  he  could  only  be  called  upon  to  account  for  any  sums  in 
his  hands  before  the  Second  District  Court.  The  exception  being  overruled,  de- 
fendant stated  the  account  of  his  administration,  annexed  the  same  to  his  answer, 
wherein  he  charged  himself  with  the  note,  and  claimed  sundry  credits,  and  prayed 
that  plaintiff's  demand  be  decreed  compensated. 

On  the  trial,  in  order  to  sustain  his  answer,  defendant  offered  to  read  in  evi- 
dence the  mortuary  proceedings,  but  being  objected  to  by  plaintiff's  counsel,  they 
were  excluded,  and  defendant  excepted. 

The  record,  therefore,  presents  the  question,  first,  whether  the  Fourth  District 
Court  had  jurisdiction  ?    We  think  it  had  not. 

The  defendant  was  appointed  by  a  court  of  competent  authority,  curator  of 
the  succession  of  the  deceased,  as  a  vacant  succession,  and  thus  was  his  relation- 
ship to  the  estate  fixed. 

The  obligation  sued  on  was  mentioned  in  the  inventory,  and  the  bond  which  he 
gave  under  Arts.  1119, 1120  C.  C.  covered  this  as  well  as  the  other  items  mentioned 
in  the  inventory.  It  is  clear  that  it  was  a  matter  proper  to  be  carried  into  the 
ciirat<Mr's  account,  and  his  sureties  on  the  bond  became  bound  with  him  for  that, 
as  one  of  the  assets  of  the  succession,  and  the  curator  was  chargeable  with  the 
same  on  the  rendition  of  his  account  In  the  case  of  Fusilier  v.  Babineau,  II 
An.  394,  we  said,  arguendo :  "  An  administrator  is  not  compelled  to  collect  the 
debt  of  himself,  which  would  be  absurd,  but  he  is  charged  directly  with  so  much 
money  in  his  hands  due  the  estate,"  &c. 

So,  whenever  the  curator  is  called  npon  to  render  his  account,  it  will  be  suf- 
ficient for  him  to  charge  himself  with  this  and  other  funds  in  his  hands,  and  claim 
such  credits  as  he  may  be  entitled  to.  It  might  happen  that  the  administrator  or 
curator  had  paid  out  all  the  funds  due  the  estate,  including  his  own  debt.  Now, 
if  the  heir  or  other  party  could  sue  him  for  a  debt  due  the  deceased,  it  would 
give  rise  to  a  circuity  of  actions  which  the  law  abhors.  We  think  It  is  more 
reasonable  to  compel  parties  to  call  upon  the  curator  to  account  in  the  proper 
court.  The  case  of  Grubb's  Heirs  v.  Henderson,  6  La.  53,  54,  rests  upon  a  very 
different  state  of  facts.  The  notes,  the  subject  of  that  controversy  were  not  pay- 
able to  the  deceased,  but  to  third  parties,  and  the  remark  that  the  courts  of  ordi- 
nary jurisdiction  were  the  proper  tribunals  to  enforce  debts  due  a  succession,  had 
reference  to  debts  due  by  other  persons  besides  the  administrator. 

The  notes  in  that  case  being  payable  to  other  parties,  not  carried  into  the  in- 
ventory, and  a  revocatory  action  being  needed  to  declare  the  rights  of  the 
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Bona        parties,  it  was  dear  tint  oonrtB  of  probate,  as  then  oigaalaed,  had  no  jniis- 

Datb.         diction. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  ayoided  and  reversed ;  that  said  exception  filed  by  the  defendant  be 
sostained ;  and  that  the  canae  be  dismissed  at  the  cost  of  the  phiintiff  in  both 
courts. 
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PRESENT : 

Hon.  E.  T.  Merrick,  Chief  Justice. 

Hon.  J.  L.  Cole,  >   -       .  .     .  ^. 

Hon.  H.  M.  Spoctobd.       \  ^"""^  ^"^^ ' 


SiTOCBsaiON  or  Valert  Martin — Opposition  to  Administration. 

Tho  priority  of  appUcotioiL  has  weight  prlnotpoUy  In  the  appointment  of  onraKMrs  to  vacant  anocea- 

Bkms,  or  to  application  by  croditora  to  be  appointed  administrators,  and  then  only  among  persons 

otherwise  having  eqaal  rights. 
A  Judge  Is  not  bouid  to  appoint  two  beneficiary  heirs,  even  with  equal  olalmSy  admtaiistrators  of  a 

saccesBkm,  the  law  leavhig  it  discretionary  with  him  to  appotait  one  or  two,  regard  being  had  to  the 

solidi^  of  the  appointee. 
Allegations  of  Ihuid  cannot  be  noticed  tai  an  opposition  to  an  application  fbr  administration,  as  they  form 

the 8nl:tJect  of  an  independent  litigation,  and  should  not  be  tried  collatoraUy. 

APPEAL  from  the  District  Ooart  of  the  Parish  of  St  Martin,  Martd,  J. 
DeBlanc  S  Fusdier,  for  plaintiff  and  appellant    C.  H.  d  E,  Mouton  and 
Simon  d  Gary,  for  defendant 

SporroBD,  J.  Simeon  Vcdery  Martin,  a  grandson  of  the  deceased  Valery 
Martin,  being  one  of  his  heirs  by  representation,  and  Balthazar  Martin,  son  and 
heir  in  his  own  right  of  the  said  deceased,  filed  their  applications,  on  the  &ame 
day,  for  the  appointment  of  administrator  of  the  snccession.  They  afterwards 
filed  mntoal  oppositions  to  each  others  claims.  The  sarviving  widow  intervened 
in  saxyport  of  Balthazar's  daim,  and  in  opposition  to  that  of  Simeon  Valery 
Martin,  The  District  Judge  decided  in  favor  of  Balthazar,  appointing  him  sole 
administrator,  and  Stmeon  Valery  Martin  has  appealed. 

The  appellant  contendsi  that  he  shonld  be  appointed  sole  administrator,  or,  at 
least,  coadministrator  with  his  ancle  Balthazar, 

He  bases  his  first  clum  upon  the  priority  of  his  application,  and  upon  certain 
allc^tions  of  firaad  against  Balthazar,    The  priority  of  application  seems  to 
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or  have  weight  principally  in  the  case  of  the  appointment  of  curators  to  wuant 
estates,  or  to  applications  by  creditors  to  be  appointed  administrators,  and  then 
only  among  persons  otherwise  having  eqaal  rights.  0.  G.  1118.  As  to  the 
alleged  frauds,  we  cannot  speak  from  the  evidence  in  this  record ;  they  should  be 
not  tried  collaterally  in  this  controversy,  as  they  fonn  the  sabject  of  an  indepen- 
dent litigation. 

And  as  to  the  claim  for  a  joint  administration,  we  have  to  remark,  that  the 
Judge  is  not  compelled  to  appoint  two  beneficiary  heirs,  even  with  equal  daims, 
administrators  of  the  succession. 

"  If  there  be  two  or  more  beneficiary  heirs  of  age  and  present  in  this  State, 
the  Judge  shall  select  one  or  two,  whom  he  shall  consider  most  solid,  for  the  ad- 
ministration of  the  succession."    0.  C.  1036. 

This  leaves  it  discretionary  with  the  Judge  to  appoint  one  or  two.  The  natnie 
of  the  controversies  between  these  applicants  suggests  a  reason  why  the  saooes- 
sion  should  not  be  embarrassed  by  the  appointment  of  two  hostile  administra- 
tors. Formerly,  in  case  of  a  vacant  succession  worth  over  $3,000,  the  administTA- 
tion  of  which  was  claimed  by  several  persons,  the  Judge  was  bound  to  give  the 
curatorship  to  ttoo  of  them,  and  no  more.  G.  G.  1116.  But  this  was  found  to 
lead  to  such  unseemly  disputes  in  r^ard  to  the  management  of  property  under 
.  the  joint  administration  of  parties  who  disagreed,  that,  in  1854,  the  L^islatare 
interfered  apd  amended  the  Article  1116,  by  declaring  that  the  Judge  should 
appoint  one  of  the  several  applicants  to  act  as  curator.  Session  Acts,  1854, 
p.  61. 

In  beneficiary  successions  the  Judge  may  appoint  one  or  two  of  the  beneficiary 
heirs  administrators,  as  he  sees  fit ;  r^ard  being  had  to  the  aolidity  of  the  ap- 
pointee. 

The  District  Judge  in  this  case  thought  the  appellee,  Balthazar  Martin,  ihi 
most  solid  ;  his  interest  in  the  succession  as  heir  in  his  own  right,  is  larger  thao 
that  of  the  appellant,  who  is  one  of  several  heirs  by  representation  of  his  deceased 
father  Placide  Martin,    We  cannot  say  that  the  Judge  erred. 

Judgment  affirmed. 


James  L.  Overton  u  Independence  Alpha. 

An  award  cannot  be  enforced  when  it  appears  that  the  arbitrators  who  rendered  it  were  not  svora. 

APPEAL  from  the  District  Gourt  of  the  Parish  of  St.  Mary,  Voorhies,  J. 
R.  4t  T  G.  Wilson,  for  plaintifi".    JR.  N.  McMillan,  for  defendant  and 
appellant. 

Merrick,  G.  J.  In  one  part  of  plaintifi^'s  petition  he  alleges  that  defendant 
is  indebted  to  him  in  the  sum  of  $469  87  on  account.  But  as  he  immediatelj 
proceeds  to  state  his  cause  of  action  as  an  indebtedness  upon  an  award  for  pre 
cisely  the  same  amount,  ($469  87,)  and  the  only  account  he  ofibrs  in  evidence  b 
that  stated  by  the  arbitrators  in  their  award,  it  is  evident  that  this  is  reallj  an 
action  brought  upon  an  award. 

The  arbitrators  were  not  sworn.  The  award,  therefore,  cannot  be  enforced 
against  the  defendant.    G.  G.  3078 ;  9  An.  89.    Testimony  was  received  as  to 
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ihe  declarations  of  the  parties  and  the  state  of  their  acooonts ;  but,  as  we  differ 

from  the  District  Jadge  in  oar  conclusions  upon  the  effect  of  the  testimony,  we         Alpha. 

think  it  best  to  render  judgment  upon  the  demand  set  up  in  plaintiff's  petition. 

It  is  possible  that  there  may  be  some  reason  why  the  testimony  of  John  Alpha 

should  not  receive  full  credit,  although  we  have  fiiilcd  to  perceive  it  in  this 

record. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment  of 
the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  of  de- 
fendant upon  the  demand  upon  the  award  itself,  without  prejudice  to  any  demands 
the  plaintiff  may  have  against  the  defendant  upon  the  matters  submitted  to  the  arbi- 
trators, and  vice  versa  respecting  the  demands  of  the  defendant  against  the  plain- 
tiff.   And  it  is  further  ordered,  that  the  plaintiff  pay  the  costs  of  both  courts. 


ScccESSiON  OF  Antoine  Ynogoso — Opposition  to  Tableau. 

A  reinscription  of  a  mortgage  apon  property  belonging  to  a  snccesalon,  is  nnneccssary  after  such  pro- 
perty bas  been  sold  and  reduced  to  possession. 

The  sal^  of  soccesslon  property  extinguishes  the  mortgages  upon  it,  and  the  proceeds  of  the  sale  are 
hold  In  trust  by  the  administrator,  to  be  distributed  among  the  creditors  according  to  the  rights  of 
priority,  which  existed  among  them,  upon  the  property  itself  before  it  was  sold. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Martdj  J. 
Swayze  Jt  Moore,  for  plainti£&  and  appellants.    Lewis  &  Porter  and  /.  E. 
King,  for  appellees.  • 

RpoFFOBD,  J.  The  only  point  in  this  case  is,  whether  the  Bank  of  Louisiana 
18  to  be  ranked  as  an  ordinary  or  as  a  mortgage  creditor. 

The  bank  obtained  its  judgment  against  Ynogoso,  which  was  recorded  on  the 
25th  of  March,  1847,  before  his  death.  It,  therefore,  attached  as  a  judicial 
mortgage  upon  his  lands  and  slaves.  Ynogoso  died  previous  to  1849.  In  1849, 
his  immovables  and  slaves  were  sold,  and  no  credit  was  given  beyond  the  29th  of 
January,  1852.  The  proceeds  must  have  been  reduced  to  possession  by  the  ad- 
ministrator before  the  25th  of  November,  1857. 

The  appellant  contends  that  the  bank  has  lost  the  right  of  preference  growing 
out  of  its  judicial  mortgage,  because  the  judgment  was  not  reinscribed  on  or  before 
the  25th  of  November,  1857.  It  was  expressly  decided  in  the  Succession  of 
Dejean,  8  An,  506,  that  a  reinscription  was  unnecessary  after  the  property  of  the 
succession,  affected  by  a  judicial  mortgage,  has  been  sold  and  the  proceeds  re- 
duced to  possession.  The  reason  is  obvious.  The  succession  sale  discharges  all 
mortgages  upon  the  immovables  and  slaves,  leaving  the  mortgagees  only  a  cor- 
responding claim  by  preference  upon  the  proceeds.  The  mortgages  being  extin- 
guished by  the  succession  sale,  there  is  nothing  to  be  kept  alive  by  a  reinscrip- 
tion. An  inscription  in  the  mortgage  office,  cannot  affect  money  or  notes  in  the 
hands  of  an  administrator,  for  a  judicial  mortgage  cannot  attach  to  movables. 
C.  C.  3296.    See  also  2  An.  111. 

But  the  administrator  holds  in  trust  the  proceeds  of  the  sale  of  immovables 
and  slaves,  to  be  distributed  among  the  creditors  according  to  those  rights  of  pri- 
ority which  existed  among  them  upon  the  property  itself  the  moment  before  it 
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Boammm  ov  ^ros  Bold.  Their  relative  rank  is  then  fixed,  and  cannot  be  changed  by  lOBcribing 
or  failing  to  inscribe  mortgages  which  were  canceled  by  a  sale  whose  proceeds 
have  been  reduced  to  possession. 

In  the  Succession  of  Flower,  12  An.  216,  it  does  not  appear  that  the  immova- 
bles and  slaves  had  been  sold  at  sacccssion  sale,  or  that  a  judicial  mortgage 
npon  them  had  been  kept  alive  so  long  as  the  property  itself  belonged  to  the  suc- 
cession. The  point  decided  in  Dijean*$  case,  8  An.  was  not  overroledy  not  did  it 
seem  necessary  to  be  considered. 

Judgment  affirmed. 


Broussard  wife  v.  Francois  Robin,  Administrator — Peejean  v.  same — 
O.  Prejean  V,  same — Consolidated. 

Whore  the  Jadgmont  of  ttao  lower  court  amended  the  tabloaa  of  dtotributioii  and  charged  the  admta- 
totrator  with  sums  of  money  so  aa  to  give  an  additional  amount  to  each  of  the  heirs,  and  the  ad- 
ministrator appealed,  making  only  those  heirs  who  had  called  on  him  to  render  his  acoonnt  parties 
to  the  appeal— Held ;  That  the  appeal  should  be  dismissed,  as  all  the  heirs  should  have  been  made 
parties  to  it,  being  interested  In  malntalnhig  the  Judgment  appealed  from. 

APPEAL  from  the  District  Conrt  of  St  Landry,  Voorhies,  J. 
B,  F,  Linton,  for  plaintifb.    Swiyze  dt  Moors^  for  defendant  and  appe- 
lant 

Merbick,  C.  J.  We  are  of  the  opinion  that  we  shonld  dismiss  the  appeal  ez 
officio  in  these  cases.  The  District  Jadge  amended  the  tableau  of  distribatioa 
and  chargdd  the  administrator  with  such  soms  as  to  give  each  of  the  hdrs  in 
addition  $92  46. 

The  administrator  has  appealed,  but  has  perfected  his  appeal  only  as  to  the  two 
heirs  who  called  on  him  to  render  his  account  and  who  opposed  the  same.  The 
other  fourteen  or  fifteen  heirs  equally  interested  in  maintaining  the  judgment  &re 
not  parties.  The  administrator  demands  that  the  additional  allowance  should  be 
reduced  from  892  46  to  $79  73.  It  is  manifest  that  he  has  not  brought  the  proper 
parties  before  us,  and  we  do  not  feel  called  upon  in  their  absence  to  examine  the 
complicated  account  of  the  Successions  of  Robin  and  wife,  in  order  to  ascertain 
whether  tiie  two  appellees  may  not  receive  twelve  dollars  and  seventy-three  cents 
each  more  than  their  proportion  of  funds  which  appear  to  have  been  in  the  hands 
of  the  administrator  for  many  years  without  interest  Succession  of  Perry,  4 
An.  577  ;  Swearingen  v.  McDaniel,  12  Rob.  205 ;  Robert  v.  Ride,  11  An.  409 ; 
Simmons  v.  His  Creditors,  12  An.  755 ;  Condon  v.  Samory,  12  An.  801. 

It  is,  therefore,  ordered,  that  the  appeal  in  this  case  be  dismissed  at  the  costs 
of  appellant 
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Josephine  Castille  v.  L.  V.  CnAcfeRfe,  Sheriff,  et  als. 

Under  an  execaUoa  iBsnod  agalDst  an  administrator  personally,  his  property  was  sefjsed,  and,  pend- 
lug  an  oppnsiUon  nuido  to  the  seisore,  the  property  was  sold  ;  on  the  trial  of  the  opposition  the  sale 
was  set  aside— fl4*Jd;  That  such  a  decree  was  ultra  petrionem,  as  at  the  time  the  opposition  was 
filed  there  had  been  no  sale,  and  to  attack  the  sa!o,  Uie  plaintiff  should  have  filed  an  amended  petl- 
tifin. 

Whore  creditors,  whose  claims  wore  placed  upon  the  tablean  of  classification  by  a  JndinneDt  of  the 
cnnrt,  bring  a  suit  against  the  administrator  to  dismiss  him  from  office  and  render  him  personally 
liable  for  their  claims— fT.^;  That  they  could  not  issue  exccation  against  such  administrator  while 
the  qu««tion  of  his  liability  was  at  issue  and  pending  in  such  suits  before  the  court. 

Tbe  proper  (XMirse  is  to  take  a  rule  upon  the  administrator  to  show  cause  why  execution  should  not 
iBBae  against  him  personally,  of  which  rule  he  is  to  have  notice. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Marte!,  J. 
B,  F.  Linton  and  /.  E,  King,  for  plaintiff.    Dupri  &  Garland  and  Swayze 
4&  Moore,  for  defendants  and  appellants. 

Spofford,  J.  The  plaintiff,  Josephine  Castille,  administers  the  snecession  of 
her  deceased  husband,  Onezime  A.  Boudreau,  in  the  parish  of  St  Landry.  * 

Lobit  4*  Charpentier  and  Madame  Francis  Ritter  were  large  creditors  of  the 
succession,  and  were  placed  upon  the  tableau  of  classification  as  such,  by  judg- 
ment of  the  court,  on  the  26th  of  June,  1€56.  On  the  11th  of  December,  1856, 
the  following  entry  appears  to  have  been  made  upon  the  minutes  of  the  District 
Court  of  St.  Landry  : 

"  Lobit  dt  Charpentier  v.  Josephine  Castille,  Administratrix — No.  7941. 

"  It  is  ordered,  tliat  the  administratrix,  Josephine  Castille,  file  within  sixty  days 
a  brief  statement  of  her  condition  as  administratrix  of  the  estate  of  Onezime  A.^ 
Boudreau,  showing  the  funds  in  her  hands  belonging  to  said  estate,  and  that  this 
case  be  continued  as  to  the  administratrix." 

A  copy  of  this  order  was  served  on  Josephine  CastUle,  on  the  12th  of  Decem- 
ber, 1856. 

The  order  was  issued  in  a  suit  by  Lobit  A  Charpentier  against  Josephine  Cas- 
tille, to  procure  an  account  to  dismiss  her  from  office,  to  make  her  pay  ten  per 
cent  damages,  and  to  render  her  liable,  in  her  personal  capacity,  for  the  plaintiff's 
debt,  and  to  obtain  execution  against  her  individual  property  therefore.  Alexan- 
der Castille,  the  surety  on  her  bond  as  administratrix,  was  also  made  a  party 
defendant,  and  a  similar  judgment  was  prayed  for  against  him.  The  only  judg- 
ment we  have  been  able  to  find  in  the  record  of  this  suit,  is  one  dismissing  the 
claim,  as  in  case  of  nonsuit,  against  Alexander  Castille,  but  continuing  t^  as  to 
Josephine  Castille,  who,  it  appears,  had  filed  an  answer. 

We,  therefore,  consider  this  suit,  as  to  her,  still  pending,  and  the  question 
whether  execution  shall  issue  against  her  personally,  for  Lobit  <t  Charpentier*s 
debt,  is  still  in  litigation  between  them. 

The  same  thing  may  be  said  of  the  suit  of  Francis  Ritter  v.  Josephine  Castille 
and  Alexander  Castille,  (No.  7911,)  which  was  precisely  similar  to  that  of  Lobit 
4r  Charpentier,  and  in  which  the  same  orders  were  made. 

This  being  the  position  of  affairs,  it  would  seem  that,  on  the  26th  of  January, 
1858,  the  Clerk  of  the  District  Court  for  the  parish  of  St  Landry,  issued  execu- 
tions, against  Josephine  Castille  personally,  for  the  claims  of  Lobit  jr  Charpentier 
71 
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Cabbum       and  Francis  Riiter,  apon  the  homologated  tableau  of  distribatioa  in  the  sncos- 
Cbaobbs       sion  of  Onizime  A.  Boudreau. 

On  tlie  27th  of  Jane,  1858,  the  Deputy  Sheriff  notified  her,  that  by  virtue  of 
this  writ  issued  in  the  Succession  of  BoudreaUj  No.  7358,  he  had  seized  in  satis- 
faction thereof,  all  of  her  rights,  title,  interest  and  demand,  in  and  to  her  father's 
estate,  Alexander  CastiUe,  deceased. 

Thereupon,  the  pkintiff,  Josephine  Castille,  brought  the  present  suit  against 
Lobit  Sf  Cltarpentier,  Francis  Ritter  and  the  Sheriff  Chacere,  which  is  in  the 
nature  of  an  opposition  to  the  seizure  aforesaid  ;  first,  because  the  creditors  of 
Boudreau*s  succession,  Lobit  4t  Charpentier  and  Madame  Ritter,  had  then  suits 
pending  and  undecided,  to  maker  her  liable,  personally^  for  the  payment  of  their 
claims ;  and,  secondly,  because  the  large  succession  of  her  father,  Alexander  Cat- 
tille,  amounting  to  about  $100,000,  was  still  in  a  state  of  indi vision. 

For  these,  and  all  other  legal  reasons,  she  prayed  that  the  seizure  be  set  aside, 
and  the  defendants  condemned  to  pay  her  $6,000  damages. 

The  defendants  answered  by  a  general  denial. 

It  seems,  from  a  record  in  evidence,  that  before  this  suit  was  decided,  to  wit, 
on  the  3d  of  April,  1858,  the  plaintiff's  interest  in  the  succession  of  her  father, 
notwithstanding  the  pending  opposition,  was  sold ;  when  the  creditors,  Lohit  ^ 
Charpentier  and  Madame  Ritter,  widow  Augustin  Boudreau,  became  the  pur- 
chasers thereof,  on  twelve  month's  credit,  for  $1,000,  although  by  an  appraise- 
ment in  which  Josephine  Castille  refused  to  join,  it  had  been  estimated  at  89,000. 

There  was  no  amendment  made  to  the  pleadings  in  this  suit  attacking  that  sale, 
or  praying  any  relief  in  relation  thereto. 

The  District  Judge,  however,  ignoring  the  only  demand  contained  in  the  plain- 
tiff's pleadings,  on  the  10th  of  the  present  month,  entered  up  a  decree  that  the 
sale  of  the  3d  of  April,  1858,  be  set  aside  for  the  insufficiency  of  the  descrip- 
tion of  the  property  sold,  and  that  defendants  pay  costs.  The  defendants  hare 
appealed. 

The  decree  is  clearly  ultra  petitionem.  At  the  time  the  plaintiff's  pleadings 
were  filed,  there  had  been  no  sale.  If  she  wished,  in  this  action,  to  attack  the 
sale,  she  should  have  filed  an  amended  petition. 

We  must,  therefore,  confine  our  attention  to  the  only  issue  made  by  tiie  par- 
ties, which  are  (first)  should  the  seizure  be  set  aside,  and  (second)  should  damages 
be  awarded. 

And  we  are  of  opinion  that  the  seizure  should  be  set  aside,  because  the  writ  of 
fi,  fa.  issued  unadvisedly  against  the  defendant  in  her  personal  capacity. 

The  question,  whether  execution  should  be  had  against  her  personally,  was  a  js- 
dicial  question  at  issue  and  pending  before  the  court  between  these  very  parties. 
The  defendants  in  this  suit,  plaintiff  in  the  demand  for  a  personal  liability,  had  do 
right  to  decide  this  question  for  themselves ;  neither  had  the  Clerk  a  right  to 
decide  it. 

.  It  is  the  usual  practice  to  take  a  rule  to  show  cause  why  the  execution  should 
not  issue  against  an  administrator  personally,  of  which  rule  he  is  to  have  notice. 
See  Carriers  v.  Mayo,  16  La.  126.  It  is  unnecessary  to  decide  whether,  in  any 
case,  the  party  complaining  may  demand  of  the  Clerk  such  an  execution  without 
a  judgment  of  the  court  to  that  effect,  upon  a  petition  or  rule ;  it  is  sufficient  to 
say,  that  the  defendants  herein,  having  chosen  to  proceed  by  petition  to  fix  a  per- 
sonal liability  upon  the  administratrix,  were  premature  in  taking  out  execution 
before  the  issue  joined  between  them  and  the  administratrix  was  disposed  of. 
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The  question  of  damages,  as  also  of  the  formalities,  connected  with  the  sale  of       CAsmia 
3d  of  April,  1858,  most  be  reserved  for  future  adjostment.    We  can  only  decide      CkioBUB. 
now  upon  the  question  of  the  seizure ;  although  it  is  apparent  that  if  the  seizure 
was  improperly  made,  the  sale  can  be  annulled  in  a  proper  proceeding. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed ;  and  it  is  now  ordered,  adjudged  and  decreed,  that  the 
seizure  complained  of  by  the  plaintiff  be  set  aside  and  declared  invalid,  null  and 
void,  as  having  been  made  under  a  writ  of  fi,  fa.  improperly  issued.  It  is  further 
ordered,  that  the  question  of  damages,  as  also  all  questions  growing  out  of  the 
proceedings  of  defendants  subsequent  to  the  said  seizure,  be  reserved ;  and  that 
the  defendants  pay  costs  in  the  District  Court ;  those  of  tbe  appeal  to  be  paid  by 
the  plaintiff  and  appellee. 


LoBiT  &  Charpentier  V,  A.  Castille. 

No  vrtion  can  be  brought  against  tho  surety  Qpon  an  administrator's  bond,  until  the  necessary  steps 
have  been  taken  to  enforce  payment  against  the  principal. 

APPEAL  from  the  District  Court  of  the  Parbh  of  St.  Landry,  Martd,  J. 
Dupre  A  Crarland,  and  Swayze  dt  Moorej  for  plaintiff}  and  appellants.  /.  E. 
King,  for  defendant. 

Merrick,  C.  J.  This  case  is  a  sequel  to  the  case  of  Josephine  Castille  against 
JL  V,  Chacerif  Sheriffs  et  al.,  just  decided,  to  which  we  refer  for  a  statement  of  the 
facts.  After  the  return  of  their  first  execution  against  the  estate,  which  was  noti- 
fied to  the  administratrix,  and  before  the  sale  of  the  property  of  Josephine  Cas- 
tille under  the  second  writ  issued  the  26th  of  January,  1858,  Lc^it  4k  Charpen- 
tier and  Mrs.  Francis  Ritter  instituted  the  present  suit  against  Alexandre  Castille^ 
the  surety  on  the  bond  of  the  administratrix,  to  make  him  responsible  for  the 
amount  of  the  judgments  which  they  held  against  the  estate  of  Onezime  A.  Bou- 
dreau.  The  suit  was  dismissed  as  being  prematurely  brought  The  appellants 
strennoosly  controvert  the  correctness  of  the  decision,  and  contend  that  they  have 
exhausted  all  their  remedies  against  the  principal,  and  therefore,  are  permitted  to 
proceed  against  the  surety. 

The  fiftb  section  of  the  Act  of  1855,  p.  365,  declares,  that  <<  no  suit  shall  be 
instituted  against  any  security  on  any  appeal  bond,  nor  on  the  bond  of  an  admin- 
istrator, curator,  executor,  or  syndic,  until  the  necessary  steps  have  been  taken 
to  enforce  payment  against  the  principal. 

We  have  just  decided  that  the  necessary  steps  have  not  been  taken  to  enforce 
payment  against  the  principal,  in  the  case  referred  to,  and  which  is  in  evidence  in 
this  case.    The  suit  is,  therefore,  premature. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  affirmed,  the  appellants  paying  the  costs  of  the  appeal. 
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JoHX  W.  Minor  v.  Steamboat  Picayune  No.  2. 

In  an  action  brought  to  recover  damage  alleged  to  have  been  saffbred  by  platotHT  in  oonseqaence  of 
a  collision  between  his  schooner  and  a  steamboat,  occaskmed  by  the  want  of  care  on  the  part  oT 
such  steamboat— HeU :  That  the  towage,  costs  of  materials  and  repairs,  to  make  the  vessel  as  good 
as  before,  and  her  expenses  while  undergoing  repairs,  are  the  elements  of  damage  to  bo  estimated 
by  the  court.  The  remote  or  consequential  damages,  growing  out  of  the  supposed  loss  of  profits, 
should  not  be  considered. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Mary,  Voorkies,  J. 
H,  C.  (&  T.  G.  Wihon,  for  plaintiff.    R,  N.  McMillan,  for  defendaQt  and 
appellant 

Sfofpord,  J.  This  action  was  brought  to  recover  the  damages  alleged  to 
have  been  suffered  by  the  plaintiff,  in  consequence  of  a  collision  in  the  Atcbafe- 
laya  River,  between  his  schooner,  the  *'  Creole,"  and  the  steamer  *'  Picayune  No. 
2"  There  was  a  judgment  in  &vor  of  the  plaintiff  for  $368,  and  the  defendant 
has  appealed. 

It  is  insisted  that  the  steamer  was  not  in  fisiult,  or  that  the  injury  might  have 
been  avoided  by  ordinary  care  on  the  part  of  the  schooner. 

But  it  seems  from  the  evidence,  that  every  thing  was  done  by  the  master  of  the 
schooner  that  could  have  been  done  to  avoid  the  collision,  and  that  she  was  in  her 
proper  place,  with  a  light  in  her  fore-shroud,  hugging  the  shore  so  close  that  her 
keel  was  dragging  in  the  mud.  It  was  a  clear  star-light  night,  the  river  was 
wjde,  and  the  conclusion  is  irresistible,  that  there  was  a  want  of  due  care  on  the 
part  of  the  steamer. 

As  to  the  amount  of  damages,  we  find  the  evidence  vague,  conjectural,  and 
inconsistent.  The  immediate,  and  not  the  remote  or  consequential  damages,  should 
be  considered.  The  towage,  costs  of  materials  and  repairs  to  make  the  vessel  as 
good  as  before,  and  her  expenses  while  undergoing  repairs  are  the  elements  of 
damage  to  be  estimated  by  the  court,  and  not  the  supposed  loss  of  profits.  Smith 
V.  Coudryt  1  Howard,  35 ;  Myers  v.  Perry,  1  An.  375. 

It  was  probably  in  the  power  of  the  plaintiff  to  produce  his  bills  for  materials 
and  repairs,  and  thus  show  the  actual  injury  sustained  by  him.  Instead  of  this, 
he  has  chosen  to  rely  upon  the  opinions  of  witnesses  who  saw  the  schooner.  One 
of  the  plaintiff's  witnesses  supposes  the  total  damage  to  have  been  ^50,  and 
another  that  the  carpenter's  work  would  be  worth  8150 ;  while  one  of  the  defen- 
dant's witnesses,  a  ship  carpenter,  says  he  would  have  repaired  her  and  fumidied 
materials  for  990. 

Under  this  evidence,  we  do  not  think  that  more  than  $200  dollars  shonld  be 
allowed. 

It  is,  therefore,  ordered,  that  the  principal  sum  awarded  to  the  plaintiff  as  dam- 
ages be  reduced  from  three  hundred  and  sixty-eight  dollars  to  two  hundred  dol- 
lars, and  that,  as  thus  amended,  the  judgment  of  the  District  Court  be  afSnned, 
the  plaintiff  to  pay  the  costs  of  this  appeal. 
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H0K0R&  D£jEAN  V.  Elizabeth  Stilly  et  al. 

If  the  order  gnuiting  an  appeal  does  not  meDtion  the  return  day,  and  the  appeal  ia  filed  after  the  next 

return  day  had  passed,  the  appeal  will  be  dismissed. 
It  is  the  duty  of  the  Supreme  Court  to  notice,  ex  offieio^  Irregularities  in  the  proceedings  of  the  court 

bek)w. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Landry,  Dupre,  J. 
Dupri  <&  Garland,  for  plaintiff.    Swayze  A  Moore,  for  defendant  and  appel- 
lant. 

Merrick,  C.  J.  This  suit  is  brought  to  recover  the  price  of  a  tract  of  land. 
The  defendant  alleged  that  the  title  to  a  part  of  the  land  was  in  one  Berand,  and 
prayed  for  a  deduction  in  the  price.  Plaintiff  amended  and  caused  the  heirs  of 
the  vendor  of  the  intestate  to  be  cited  in  warranty,  including  Berand, 

Berand  alleged  title  in  himself.    Defendant  amended,  pleading  prescription. 

Judgment  was  rendered  at  the  November  term,  1856,  allowing  defendant  a 
reduction  in  the  price,  giving  plaintiff  judgment  against  defendant  for  the  residue, 
and  a  judgment  over  against  the  warrantors  for  such  diminution  and  recognizing 
Berand'8  title. 

The  order  for  an  appeal  made  29th  November,  1856,  does  not  mention  on 
whose  motion  it  was  made,  and  it  is  as  follows,  viz : 

"  Honori  Dejean,  Administrator,  v.  Elizabeth  Stilly  et  al. — No.  7374. 

*' Appeal  granted,  if  devolutive,  by  furnishing  bond  in  the  sum  of  one  hundred 
and  fifty  dollars ;  if  suspensive,  in  the  sum  fixed  by  law." 

It  was  the  duty  of  the  District  Judge  to  mention  the  return  day  of  the  appeal, 
and  fix  the  same  for  the  third  Monday  of  August,  1856.  C.  P.  574  and  583 ; 
Acts  1856,  p.  72. 

The  vague  order  allowing  the  appeal  (if  it  had  any  validity  at  all)  had  refer- 
ence to  the  next  return  day  for  the  Supreme  Court  in  this  District,  viz :  the 
third  Monday  of  August,  1857. 

It  was  therefore  irregular  to  execute  the  appeal  bond  after  the  return  day,  and 
file  the  appeal  on  the  second  day  of  the  subsequent  term,  viz,  Aug.  17, 1858. 

The  plaintiff  and  defendant  alone  have  appeared  in  this  court  and  filed  briefs. 
The  plaintiff's  counsel  contends  that  he  is  entitled  to  judgment  either  against  the 
defendant  or  the  warrantors,  for  the  amount  in  dispute. 

It  is,  therefore,  evident  that  the  warrantors  are  necessary  parties  to  the  appeal. 
They  were  not  bound  to  attend  at  the  present  term  of  the  court,  and  in  the 
absence  of  notice  we  cannot  permit  their  rights  to  be  prejudiced. 

We  consider  it  our  duty  to  notice,  ex  officio,  the  irregularity  in  the  proceedings, 
and  to  order  the  appeal  to  be  dismissed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  in  this  case  be 
dismissed  at  the  costs  of  the  appellant. 
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18  see  Edward  Laplante  v.  P.  P.  Briant,  Airent,  et  al. 

52  1681  f       o        f 

The  general  mandate  to  the  husband,  to  act  as  agent  for  the  wiTe  separated  in  property  from  him,  oon- 
fers  upon  him  only  a  power  of  administration ;  he  must  have  an  express  and  siwcial  anthority  u> 
acknowledge  a  debt,  or  to  draw  or  indorse  bills  of  exchange  or  promissory  notes. 

APPEAL  from  the  District  Court  of  the  Pariah  of  St  Martin.  Martd,  J. 
Martin  Voorhies,  for  plaintiff.     Simon  4&  Garyt  for  defendants  and  appel- 
lants. 

Cole,  J.  This  is  a  suit  on  a  promissory  note  executed  in  favor  of  Uie  plain- 
tiff, by  the  defendant,  P.  P.  Briant^  as  the  ag«nt  of  his  wife,  Clara  Ftudier, 

There  was  judgment  against  Briant,  as  agent,  and  against  his  wife  personally. 
They  have  appealed. 

It  is  established,  that  a  separation  of  property  has  existed  between  the  parties 
since  1843. 

The  first  question  that  arises  is,  was  Briant  authorized  to  sign  the  note,  as 
agent  of  his  wife. 

The  whole  evidence  on  the  extent  of  the  mandate  vested  in  him  by  his  wife,  is 
as  follows  : 

Judge  Simon  testifies  **  that  he  saw  P.  P.  Briant  act  as  agent  of  his  wife  in 
acts  or  deeds  relative  to  the  property  belonging  to  his  wife;  that  he  was 
employed  through  P.  P.  Briant  to  represent  his  wife  in  this  case." 

/.  A,  Deblanc  testifies  "  that  he  is  the  Sheriff  of  the  parish,  and  that  for  the 
last  ten  years  P.  P.  Briant  has  been  notoriously  insolvent ;  that  he  has  ofUmUmes 
received  drafts  drawn  by  P.  P.  Briant,  as  agent  of  his  wife,  without  her  signing 
the  same,  for  the  payment  of  her  taxes ;  and  that  he  acts  generally  as  such  in  the 
administration  of  her  property  and  plantation." 

In  the  act  of  compromise  between  the  widow  Jacques  P.  Briant  and  the  defen- 
dants, it  is  declared,  that  the  husband,  P.  P.  Briant  had  administered  or  on- 
ducted  a  plantation,  in  which  his  wife  had  an  interest 

The  words  used  in  the  act  are  '^  L'habitation  qui  jusqu'^  ce  jour  a  ete  geree 
par  le  sieur  Pierre  Paul  Briant." 

The  mandate  to  the  husband,  for  the  purpose  of  acting  as  agent  of  his  wife,  in 
acts  or  deeds  relative  to  her  property,  does  not  embody  the  authority  to  acknowl- 
edge a  debt,  or  to  draw  or  endorse  bills  of  exchange,  or  promissory  notes. 

The  power  to  draw  drafts,  for  the  payment  of  taxes,  does  not  include  the  gene- 
ral authority  to  acknowledge  any  other  debts  but  those  arising  from  taxes ;  or  to 
execute  drafts,  notes,  or  bills  of  exchange  for  any  other  liabilities  of  the  principal, 
save  those  of  taxes. 

The  authority  to  conduct  or  administer  a  plantation  does  not  authorize  the 
agent  to  acknowledge  debts  or  execute  written  obligations  binding  upon  the 
principal. 

"  The  principal  is  bound  to  execute  the  engagements  contracted  by  the  attor- 
ney, conformably  to  the  power  confided  to  him.  For  any  thing  further,  he  is  not 
bound,  except  in  so  far  as  he  has  expressly  ratified  if    C.  C,  Art  2990. 

"  A  mandate  conceived  in  general  terms,  confers  only  a  power  of  administn- 
tion  ;  thus  the  power  must  be  express  and  special  to  acknowledge  a  debt,  or  to 
draw  or  indorse  bills  of  exchange  or  promissory  notes."    C.  C.-2965,  2966. 
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2.  Was  the  consideration  of  the  note  for  the  household  expenses  of  defendants,       unAsn 
the  education  of  their  children,  or  the  separate  estate  of  the  wife.    C.  G.  2409.  bkukt. 

The  account  is  in  evidence  for  which  the  note  was  giren ;  and  is  made  out  in 
the  name  of  P.  P.  Briant,  and  not  in  that  of  his  wife.  It  consists  of  several 
items,  amounting  in  all  to  8504  05. 

The  consideration  of  the  following  items  is  not  shown,  to  wit :  4  notes,  total 
amount  $768  20 ;  account  of  Madam  Lassaline  Briant,  $115  30 ;  Sabatiery 
953  50 ;  Hardy,  $5  00. 

It  is  alleged,  that  the  account  of  Madam  Briant  was  assumed  by  the  wife  of 
P.  P.  Briant f  in  the  settlement  before  mentioned ;  but  we  can  find  no  assumption 
of  it  therein. 

The  preceding  items  cannot  be  allowed,  as  it  is  not  shown  they  are  debts 
created  personally  by  the  wife,  or  for  the  household  expenses  of  defendants,  the 
education  of  their  children,  or  the  separate  estate  of  the  wife. 

The  goods  purchased  at  the  store  of  plaintiff,  for  $162  05,  must  be  paid  by  the 
wife. 

The  bill  of  these,  which  is  one  of  the  items  in  the  general  account,  is  for  such 
articles  as  are  usually  purchased  for  the  use  of  families.  It  is  also  established, 
Mrs,  P.  P.  Briant  was  in  the  habit  of  purchasing  goods  at  the  store  of  plaintiff, 
about  the  time  this  store  account  commenced,  and  that  she  had  an  open  account 
therein  at  that  epoch,  and  that  her  husband  is  insolvent 

If  she  had  an  account  different  from  this,  it  was  her  duty  to  have  proved  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed ;  it  is  further  ordered  and  decreed,  that  plaintiff  recover  of  defen- 
dant, Clara  Fuselier,  wife  of  P.  P.  Brianty  and  separated  in  property  from  him, 
one  hundred  and  sixty-two  dollars  and  five  cents  ($162  05)  with  eight  per  cent, 
interest  thereon  from  the  first  of  April,  1856,  till  paid,  and  the  costs  of  the  lower 
court ;  it  is  fhrther  decreed,  that  plaintiff  pay  the  costs  of  appeal,  and  that  the 
rights  of  plaintiff,  if  any  he  may  have,  be  reserved  against  the  defendant,  P.  P. 
Briant. 


Edhond  Laparouse  v.   Lorenzo  C.  Rice. 

The  32d  section  of  the  Act  of  1806,  called  the  Block  Cbde,  JustiQcts  the  firing  upon  runaway  Rlavos  who 
are  armed,  or  who,  when  pursaed,  refuse  to  surrender,  avoiding,  however,  if  posaible,  the  killing  of 
them. 

If,  however,  the  slave  be  killed,  the  homtuidc  is  a  cons^iqucncc  of  the  permission  to  fire  upon  him,  and 
Ihe  party  killing  him  cannot  be  held  liable  for  the  value  of  the  slave  killed. 

APPEAL  from  the  District  Court  of  the  Parish  of  Vermillion,  VoarhieSy  J, 
DeBlanc  ^  Fuselier,  for  plaintiff  and  appellant     C.  //.  <&  E,  C.  Mauton, 
and  D.  O'Bryany  for  defendant. 

Coi<E  J.    This  suit  is  instituted  to  recover  the  value  of  the  slave  "  Plant"  the 
property  of  plaintiff,  on  the  ground  that  he  was  illegally  killed  by  defendant. 
The  judgment  was  for  defendant,  and  plaintiff  has  appealed. 
The  Act  of  1855,  relative  to  slaves  and  free  colored  persons,  having  been  de- 
clared unconstitutional ;  and  the  Act  of  1857,  relative  to  slaves,  not  having  been 
ill  force  at  the  time  of  the  killing  of  the  slave,  the  decision  of  this  cause  must  de- 
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LAPARocm      pend  upon  the  effect  of  the  Act  of  1806.    Session  Acts,  p.  150 ;  BullArd  & 
iJ^,  Curry's  Digest,  p.  49. 

The  32d  section  of  said  Act  provides,  that  "If  any  slave  shall  be  found  absent 
from  the  house  or  dwelling,  or  where  his  usual  place  of  working  or  rcsideoGe  is, 
without  some  white  person  accompanying  him,  and  shall  refuse  to  submit  himself 
to  the  examination  of  any  freeholder,  the  said  freeholder  shall  be  permitted  to 
seize  and  oorrect  the  said  slave  as  aforesaid  ;  and  if  the  said  slave  should  resist, 
or  attempt  to  make  his  escape,  the  said  inhabitant  is  hereby  authorised  to  make 
use  of  arms,  but  at  all  events  avoiding  the  killing  of  said  slave,  but  should  the 
said  slave  assault  and  strike  the  said  inhabitant,  he  is  lawfully  authorized  to  kill 
him." 

This  section  is  substantially  the  same  as  the  65th  section  of  the  said  Act  of 
1855.    Session  Acts,  386. 

The  35th  section  of  the  Act  of  1806  declares,  that "  It  shall  and  may  be  law- 
ful to  fire  upon  runaway  negroes,  who  may  be  armed,  and  upon  thoee  who,  when 
pursued,  shall  refuse  to  surrender." 

This  section  does  not  differ  materially  from  the  4l8t  section  of  the  Act  of  1857, 
relative  to  slaves.    Session  Acts,  233. 

It  is  established,  that  the  deceased  slave  was  in  the  habit  of  running  away.  In 
the  act  of  sale  to  the  plaintiff,  it  is  stated  he  had  run  away  several  times.  He 
was  sold  with  full  guaranty,  except  the  vice  of  running  away. 

It  is  admitted  that  plaintiff  lives  about  45  or  50  miles  distant  from  the  place 
where  the  slave  was  shot. 

The  testimony  shows,  that  defendant  is  a  phwter  and  slave-holder,  and  lives  in 
the  neighborhood  where  the  slave  was  killed. 

It  appears  that  defendant  and  one  Merriman  were  hnnting  for  some  runaway 
negroes. 

Merriman  testifies  thus :  "  When  we  came  across  this  boy  he  was  in  a  thick 
palmetto  swamp— he  had  a  camp ;  th^re  was  a  large  quantity  of  provisions  there. 
He  ran,  but  picked  up  a  belt,  before  running,  to  which  was  attached  a  scabbard. 
I  ordered  him  to  stop  three  times,  and  hollowed  as  loud  as  I  could  ;  I  was  not 
more  than  twenty  or  twenty-five  steps  from  him.  So  did  defendant  order  him  to 
stop.  We  were  both  afoot  and  had  no  dogs.  If  he  had  gone  ten  feet  liirtber  he 
would  have  been  out  of  sight    He  was  shot  in  the  butt." 

The  left  arm  of  the  slave  was  also  struck  by  the  discharge  of  the  gun,  and 
broken. 

The  defendant  is,  under  the  circumstances,  justified  by  the  law. 
The  object  of  the  law  is  not  that  runaway  negroes,  who  are  armed,  or  who,  when 
pursued,  shall  refuse  to  surrender,  shall  be  killed.    It  authorises  the  firing  upon 
them,  avoiding,  however,  if  possible,  to  kill  them. 

Unless  there  are  particular  reasons  why  a  runaway  slave  attempting  to  escape, 
should  be  at  once  wounded,  the  policy  of  the  law,  humanity,  and  a  just  regard  to 
the  interests  of  slave-holders  require  that  the  gun  should  not  be  umed  at  him ; 
but  that  it  should  be  discharged  for  the  purpose  of  inducing  him  to  stop. 

When  this  is  ineffectual,  and  it  becomes  necessary  to  fire  upon  him  to  prevent 
his  escape,  then  the  pursuer  ought  not  to  try  to  ^ve  him  a  mortal  wound,  hot 
Merely  to  cripple  him,  so  as  to  arrest  his  flight. 

ir,  however,  the  slave  be  killed,  the  homicide  is  a  consequence  of  the  permissieD 
to  fire  upon  him.     DuperrterY,  Dautrivey  12  An.  665. 
Judgment  aflSrmed,  with  costs  of  appeal. 
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Executors  of  Moses  Liddell  v.  M.  E.  IIucker  and  A.  C.  Kirklaxd  et  als. 

IVhcD  a  party  sells  the  right  of  way  across  a  tract  of  land  which  is  mortgaged,  the  vondoc  has  a 

right  to  demuid  socarSty  from  eviction,  before  paying  the  prlco  agreed  on. 
The  fbiloro  to  rehiscrlbo  a  mortgaga  after  the  laiwe  of  ton  years,  does  not  extinguish  the  mortgage, 

bat  destroys  the  olicci  of  the  inscription,  and  gives  a  superior  rank  to  those  mortgages  which  have 

been  inscribed  since  itfi  first  registry. 
The  ^SCixi  of  the  inscription  of  mortgages  is  to  prevent  third  parties  from  obtaining  mortgages  suiw- 

rior  in  rank  to  those  previously  registered. 
The  moaning  of  that  portion  of  Article  8383  of  Civil  Code,  which  declares  that  their  effect  ceases,  is 

not  ttiat  the  effect  of  the  mortgage  ceases,  but  the  effect  of  the  inscription. 
If  no  rcinscription  of  a  mortgage  is  made  after  the  lapse  of  ten  years,  a  party  who  gives  a  second 

mortgage  to  one,  without  informing  him  of  the  first  mortgage  which  has  not  been  relnscribed,  is  no^ 

guilty  of  the  fraud  contemplated,  or  responsible  for  the  damages  allowed  by  Article  8329  of  tlie  Civil 

Code. 
IThcrc  property  bearing  fruits  is  sold,  the  vendee  cannot  avoid  the  payment  of  interest  oven  when  ho 

baa  aright  to  require  security  against  eviction,  unless  he  mokes  a  tenderer  deposit  of  the  price. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Mary,  Voorhiea,  J. 
H.  C.  fVilson  and  A,  L.  Tucker,  for  plaintiff  and  appellant.    /.  G,  Olivier, 
for  defendants. 

CoLB,  J.  The  plaintiffs,  in  their  capacity  of  testamentary  execntors  of  Moses 
LidddVs  estate,  sne  for  the  recovery  of  the  last  instalhnent  of  the  price  of  a  plan- 
tation, sold  by  the  deceased  Moses  Liddell  to  the  defendants. 

It  consisted  of  two  distinct  tracts,  one  the  principal  plantation,  the  other  wooded, 
and  plaintiff  agreed  in  the  act  of  sale  to  give  the  right  of  way  or  passage  from 
the  one  tract  to  the  other. 

PlaintifiGs  have  purchased  the  right  of  way,  consisting  of  the  space  of  thirty 
feet,  ov6r  the  Loisel  tract,  which  intervenes  between  the  main  plantation  and  the 
land  of  plaintiff,  and  t^dered  it  to  defendants.  The  title  of  this  right  of  way 
has  been  made  in  the  name  of  the  latter. 

A  right  of  way  had  been  previously  designated,  from  the  junction  of  the  Loisel 
tract  with  that  of  plaintiff,  along  the  line  pf  the  latter  to  the  woodland  tract ;  so 
that  now  the  right  of  way  is  perfect  between  the  two  parcels  of  land  purchased 
by  defendants. 

The  payment  of  the  last  ndte,  now  sued  upon,  is  resisted  in  this  court  on  the 
ground,  that  the  Loisel  tract,  across  which  the  right  of  way  has  been  granted,  is 
afiected  with  mortgages ;  and,  therefore,  the  vendor  of  this  right  of  way  cannot 
give  a  complete,  absolute  and  unincumbered  title. 

Art  746  of  the  Code  provides,  that  an  estate  being  mortgaged  does  not  pre- 
vent the  owner  from  establishing  servitudes  on  it,  saving  always  to  the  creditor 
the  right  of  demanding  his  debt,  if  the  establishment  of  the  servitude  evidently 
depreciates  the  value  of  the  estate,  or  of  causing  the  estate  to  be  sold  as  free  from 
all  servitudes ;  but  the  person  who  has  acquired  the  servitude,  shall  have  in  such 
case  his  action  for  the  restitution  of  the  value  of  the  servitudes  against  the  owner 
of  the  estate. 

If  the  Loisel  tract  thus  mortgaged  belonged  to  plaintiff,  who  offered  a  right  of 
way  across  it,  defendant  could  not  successfully  demand  its  absolute  rejection ;  be- 
cause the  right  to  establish  a  servitude  upon  mortgaged  property,  is  authorized 
by  Art.  746,  and  defendant  could  not  claim  a  more  perfect  right  of  way,  than 
tliat  which  is  provided  by  law. 
72 
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lnwiLL  Neither  can  defendants  object  to  mortgages  on  the  land,  comprising  the  right 

BooKB.        of  way,  when  granted  by  the  owner  of  the  Loisel  tract ;  for  they  knew  at  the 

time  of  the  sale,  that  this  land  was  not  the  property  of  plaintiff,  and  if  he  granted 

them  a  passage  between  their  tracts  of  land,  he  would  be  obliged  to  parchase  it 

of  the  proprietor  of  the  Loisel  tract. 

It  is  immaterial  to  defendants  whether  the  passage  is  donated  on  the  land  of 
plaintiff  or  on  that  of  a  third  party,  and  the  existence  of  mortgages  on  the  land  of 
the  latter,  across  which  the  right  of  way  is  given,  is  no  more  a  legal  reason  for 
its  absolute  rejection,  than  if  the  passage  were  designated  across  th9  property  of 
the  party  who  has  obligated  himself  to  grant  it 

Even  conceding  that  the  land  upon  which  the  right  of  way  is  located,  may 
hereafter  be  sold  free  from  the  servitude,  in  satisfaction  of  the  mortgages,  si  ill  it 
is  not  certain  that  the  defendants  would  lose  the  right  of  way,  for  Art.  699  of  the 
Code  declares  that :  When  the  place  for  the  passage  is  once  fixed,  he  to  whom  the 
servitude  has  been  granted,  cannot  change  it,  but  he  who  owes  his  servitude  may 
change  it  from  one  place  to  another,  in  order  that  it  may  be  less  inconvenient  to 
him,  provided  that  it  afford  the  same  facility  to  the  proprietor  of  the  scrvitadc. 

The  vendor  of  the  right  of  passage  to  the  defendants  is,  under  this  Article, 
entitled  to  change  it  from  one  place  to  another,  if  the  latter  afford  the  same  facili- 
ty to  defendants. 

The  plaintiffs  are,  however,  obliged  to  furnish  security,  to  guaranty  the  tlcfen- 
dants  against  the  danger  arising  from  the  mortgages  on  the  land  npon  which  the 
right  of  servitude  is  granted. 

The  right  of  way  was  granted  in  the  sale,  and  the  plaintiffs  guaranteed  its  per- 
petual enjoyment  to  the  defendants. 

Art.  746  of  the  Code  does  not  liberate  plaintiffs  from  the  obligation  to  fumii^h 
security,  for  although  it  permits  the  owner  of  mortgaged  land  to  grant  servitudes 
npon  it,  still  this  article  more  particularly  refers  to  the  right  of  granting  the  ser- 
vitude in  despito  of  the  mortgages  of  third  parties.  It  does  not  oblige  a  porty 
entitled  to  a  servitude,  to  accept  it  on  land  which  is  mortgaged,  as  the  servitude 
is  liable  to  be  extinguished  by  the  sale  of  the  property,  unless  tlie  person  owing 
the  servitude  furnishes  security  against  .its  loss. 

This  Article  declares  the  right  of  tlie  owner  of  mortgaged  property  to  grant 
the  servitude. 

In  such  a  case,  the  obligee  pays  for  the  servitude  *  according  to  the  danger  of 
eviction,  or  exacts  security.  The  condition  upon  which  he  accepts  it,  is  deter- 
mined by  himself.  This  Article  does  not  oblige  the  obligee  to  accept  a  servitude 
npon  hypothecated  land,  without  exacting  security.  It  merely  grants  the  privi- 
l<^  of  giving  such  survitude,  leaving  it  to  the  contracting  parties  to  fix  the 
terms  upon  which  it  shall  be  given  and  accepted. 

In  the  case  at  bar,  plaintiff  guaranteed  the  right  to  a  passage  between  the 
tracts  of  land  sold  to  defendants.  He  ofibrs  a  passage  bought  by  him  of  a  third 
party  for  their  benefit  It  is  affocted  with  mortgages ;  the  right  of  passage  may 
hereafter  to  be  extinguished ;  they  are  therefore  entitled  to  require  security. 

Art.  2535  of  the  Code  provides  that :  If  the  buyer  is  disquieted  in  his  pos- 
session,  or  has  just  reason  to  fear  that  he  shall  be  disquieted  by  an  action  of  mort- 
gage, or  by  any  other  claim,  he  may  suspend  the  payment  of  the  price,  until  the 
seller  has  restored  him  to  quiet  possession,  unless  the  seller  "prefer  to  give  security. 

The  defendants  bought  the  right  of  way,  and  they  cannot  refusa  to  pay  until 
a  right  of  way  is  given  upon  kind  not  subject  to  any  mortgage,  if  the  plamtiffi 
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are  willing  to  give  security.    The  right  of  way  is  a  part  of  the  property  sold,        i 
and  plaiutifib  have  the  same  privilege  to  exact  payment  after  having  furnished        Bd< 
security  against  the  danger  of  eviction  from  it,  as  they  would  have,  after  having 
given  security  against  the  danger  of  eviction  from  any  other  part  of  the  estate  sold. 

In  this  court,  the  defendants  plead  the  prescription  of  ten  years  against  the 
effect  of  the  mortgage,  and  alleged  that  the  mortgage,  securing  the  note  sued 
upon,  is  prescribed,  because  more  than  ten  years  have  elapsed  since  its  inscription. 

This  plea  is  submitted  to  be  tried  upon  the  fiice  of  the  record. 
Conceding  that  more  than  ten  years  have  expired  since  the  inscription  of  the 
mortgage,  this  does  not  destroy  its  effect  between  the  contracting  parties,  in  such 
a  manner  as  to  extinguish  it 

The  failure  to  reinscribc  after  ten  years,  gives  a  superior  rank  to  those  who 
have  inscribed  their  mortgages,  after  the  e2q>iration  of  the  ten  years,  since  the 
registry  in  fi&vor  of  other  parties  was  made,  and  destroys  the  effect  of  inscription 
of  the  mortgage.    C.  C.  3333. 

The  effect  of  the  inscription  of  a  mortgage,  is  to  prevent  third  parties  from 
obtaining,  by  inscription,  mortgages  superior  in  rank  to  those  previously  regis- 
tered. 

When,  then,  the  mortgage  is  not  reinscribed,  its  former  inscriptioh,  after  the 
expiration  of  ten  years,  cannot  prevent  subsequent  mortgages,  which  are  regis- 
tered, from  having  a  superior  rank  to  the  mortgage  first  registered. 

The  signification  of  that  part  of  Art.  3333  of  the  Code,  which  declares  that 
"  their  effect  ceases,"  is  not  that  the  effect  of  the  mortgage  ceases,  but  the  effi3ct 
of  the  inscription.    The  French  translation  of  this  Article  elucidates  its  meaning  : 

**  Les  inscriptions  conservent  I'hypothdque  et  Ic  privilege  pendant  dix  annees  k 
compter  du  jour  de  leur  date ;  leur  effet  cesse,  mSme  centre  les  parties  contrac- 
tantes,  si  ces  inscriptions  n'ont  ete  renouvellees  avant  Tcxpiration  de  ce  delai,  de 
la  m6me  maniere  qu'elles  ont  ete  prises." 

The  effect  produced  by  the  inscription  between  the  contracting  parties  is  re- 
ferred to  in  the  Article  3329  of  the  Code,  which  declares  that :  If  a  person  who 
has  given  a  mortgage  on  his  property,  takes  advantage  of  the  neglect  to  register 
the  mortgage,  and  engages  the  same  property  afterwards  to  another  person,  with- 
out informing  him  of  the  first  mortgage,  he  shall  be  considered  guilty  of  fraud, 
and  shall  be  subject  to  such  damages  towards  the  party  suffering  thereby,  as  the 
nature  of  the  case  may  require. 

If  no  reinscription  be  made  at  the  termination  of  ten  years,  a  party  who  gives 
a  second  mortgage  to  one,  without  informing  him  of  the  first  mortgage,  is  not 
considered  guilty  of  fraud,  and  is  not  subject  to  damages,  and  thus  the  effect  of 
the  first  inscription  ceases. 

After  the  expiration  of  ten  years  the  mortgagees  have  the  right  to  reinscribc, 
subject  in  rank  to  those  creditors  who  have  inscribed  their  mortgages  before  the 
prior  mortgagees  have  been  reinscribed,  and  after  the  ten  years  had  expired  within 
which  they  were  obliged  to  have  reinscribed  their  mortgages.  2  An.  100,  Shep^ 
herd  v.  Orleans  Cotton  Press  Company, 

Defendants  contend,  that  if  they  be  held  liable,  they  are  not  responsible  for 
interest  on  the  note.  If  they  had  wished  to  avoid  the  interest,  they  ought  to 
have  made  a  tender  or  deposit  of  the  amount  of  the  note.  They  cannot  enjoy 
the  fruits  of  the  land  without  paying  interest  on  the  price  due. 

The  judgment  of  the  District  Judge  rejected  the  demand  of  plaintiff,  as  in 
case  of  nonsuit. 
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!-"•*"•  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 

RcouB.        court  be  avoided  and  reversed,  and  that  the  plainti£&  recover  of  the  defendants 

three  thousand  two  hundred  and  fifty  dollars,  with  interest  thereon,  at  the  rate  or 

eight  per  centum  from  the  1st  of  Mareh,  1849,  until  paid,  and  the  costs  of  both 

courts. 

It  is  further  ordered  and  decreed,  that  the  mortgage  existing  on  the  property 
described  in  the  petition,  sold  on  the  31st  of  March,  1846,  by  Moses  Lidddl  to 
defendants,  be  recognized,  and  that  the  said  property  be  sold  according  to  law  to 
satisfy  the  judgment  rendered  in  this  case. 

It  is  further  ordered  and  decreed,  that  no  execution  issue  in  this  case  until  the 
plaintlfi&  shall  have  furnished  their  bond,  with  one  or  more  solvent  securities,  in 
the  amount  of  the  note,  for  which  judgment  is  given  in  this  suit,  '<rith  interest 
thereon  to  the  time  of  executing  the  bond,  payable  to  the  defendants,  their  heirs, 
assigns  or  representatives,  and  until  the  said  bond  be  approved  by  the  Clerk  of 
the  District  Court  setting  in  and  for  the  parish  of  St  Mary. 


Edward  M.  Millabd  v,  Sosth&ne  N.  Eichard. 

To  sustain  a  pcMSsessory  action,  It  Is  incumbent  upon  the  plaintiflT  to  prove  that  he  bad  the  real  and 
actual  p(j68C8sion  of  the  property  at  the  instant  when  the  distarhance  occorred,  and  that  be  has 
suOcred  a  real  disturbance  either  in  fact  or  in  law,  within  a  year  before  the  suit  was  broiighL 

A  transferee  of  a  preemption  claim  to  a  quarter  section  of  land  belooging  to  the  United  States,  unrar- 
voyed  and  undoflned,  except  that  bis  transferor  in  tlie  deed  locates  it  in  a  certain  towoEhip,  giving 
him  no  limits,  can  have  no  civil  or  constructive  possession  under  such  a  transfer ;  ho  possesses  inch 
by  inch  only  so  far  as  ho  cultivates  and  encloses. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Landry.    Martd,  J. 
/.  H,  Overton^  for  plaintiff  and  appellant    C.  H,  Moutouj  for  defendant 

Spofford,  J.  This  is  a  possessory  action  relative  to  a  tract  of  lan^L  There 
was  a  judgment  for  the  defendant,  and  the  plaintiff  has  appealed. 

The  view  we  have  taken  of  the  case  renders  it  unnecessary  to  notice  the  bills 
of  exceptions. 

It  was  incumbent  upon  the  plaintiff  to  preve  that  he  had  the  real  and  actual 
possession  of  the  property  at  the  instant  when  the  disturbance  occurred,  a  mere 
civil  or  legal  possession  not  being  suflEicient,  and  that  he  had  suffered  a  real  dis- 
turbance either  in  fact  or  in  law,  within  a  year  before  suit  was  brought.   C.  P.  49. 

The  evidence  fails  to  show  these  necessary  facts.  The  plaintiff  possesses  the 
land  claimed  by  him,  not  as  owner  in  presentij  but  as  the  transferee  of  a  right  ot 
preemption  to  a  quarter  section  of  land  belonging  to  the  United  States  Grovcm- 
ment,  unsurveyed  and  undefined,  except  that  his  transferor  stated  in  the  deed  that 
it  was  situated  "  on  the  Bayou  Bourbeux,  in  the  woods  adjoining  the  prairie 
Grand  Coteau,  in  Township  No.  7,  south  of  Range  No.  4  East''  This  title  g^ve 
him  no  limits.  He  can  have  no  constructive  or  civil  possession  under  it  He 
possesses  inch  by  inctf  only  so  far  as  he  cultivates  and  encloses. 

Now,  it  does  not  appear  that  the  defendant  has,  within  a  year  before  suit 
brought,  disturbed  the  plaintiff  in  his  possession  of  any  land  then  under  eDclosoro 
or  cultivation  by  him. 

The  judgment  in  favor  of  the  defendant  is,  therefore,  affirmed,  with  costs. 
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Thb  State  v.  George  White  and  Clarence  Ward.  112  &35', 

The  dcfcndantg  were  indicted  for  fnfiicting  Inhuman  and  criiol  treatment  on  a  slave,  tlio  property  of  one     l^^^    '^i 
of  Uiem — Hdd:  That  the  sections  of  the  Act  of  the  I/Ogislaturo  of  1806,  callo<l  the  BlaclL  (Vxle,  under 
which  Uic  indictment  was  framed,  are  not  repealed  by  the  Act  of  1856  relative  to  crimes  and  oITon- 
c'l's,  nor  by  the  Act  of  1857  relative  to  slaves. 

The  terms  conviction  and  olTence  used  in  the  Act,  imply  a  proeecntiim  by  Information  or  indictment, 
and  not  a  proceedUig  by  suit  to  recover  a  flne. 

The  appellate  court  has  no  power  to  reverse  the  Judgment  of  the  lower  conrt  on  the  ground,  that 
the  jury  disregarded  the  histrucUons  of  the  Judge. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Martin,  Voorhiest  J. 
P.  D,  Hardy,  for  plaintiff.    DeBlanc  S  Fusilier,  for  defendants  and  appel- 
lants. 

Merrick,  C.  J.  This  is  an  indictment  under  the  sixteenth  and  sevcntoenth 
sections  of  the  section  forty-one  of  the  Act  of  1806|  called  the  Bkick  Code. 
BuUard  if  Curry,  p.  61.  A  fine  of  $400  was  imposed  upon  the  defendant,  White, 
and  he  appeals. 

The  indictment  was  found  on  the  6th  of  May,  1857,  and  charges  the  offence  on 
the  27th  day  of  November  of  ihe  same  year  (1857). 

No  bill  of  exception  having  been  taken  to  the  admission  of  the  declarations 
of  Ward,  in  evidence  or  the  charge  of  the  Judge  in  reference  to  them,  we  are 
without  power  to  reverse  the  judgment  of  the  lower  court  on  that  account,  al- 
though the  jury  may  have  disregarded  such  instructions.  The  District  Judge 
had  the  power,  and  it  was  his  duty  to  grant  a  new  trial,  if  he  thought  the  verdict 
of  the  jury  was  against  the  law  and  the  evidence. 

The  defendant  did  not  object  to  the  indictment  before  the  jurors  were  sworn, 
and  as  time  was  not  of  the  essence  of  the  offence,  we  must  presume  that  an  of- 
fence committed  before  the  finding  of  the  indictment  and  not  barred  by  the  sta- 
tute of  limitations,  was  proven.    Act  1855,  p.  175,  sec.  17  and  18. 

We  are  of  the  opinion  that  the  offence  charged  in  the  indictment,  was  not 
repealed  by  the  Act  of  1855^relative  to  crimes  and  ofibnces,  (Acts  1855,  p.  131,) 
nor  by  the  Act  relative  to  slaves  of  1857,  p.  229.  No  section  in  either  of  those 
Acts  treats  of  the  subject-matter  of  the  sections  No.  16  and  17  of  sec.  41  of  the 
Act  of  1806,  nor  are  they  in  conflict  with  the  same.  Neither  are  we  prepared 
to  say,  with  reference  to  these  two  statutes,  that  the  Legislature  intended  us  to 
look  elsewhere  for  the  subject-matter  of  them,  than  in  the  body  of  the  Acts  them- 
selves. 

We  know  no  law  which  requires  the  prosecution  under  these  sections  of  the 
Act  of  1806  to  be  conducted  as  a  civil  suit  On  the  contrary,  we  think  that 
the  terms,  conviction  and  offence,  used  in  them,  imply  a  prosecution  by  informa- 
tion or  indictment.  Moreover,  the  first  offence  specified  in  section  16,  viz,  the 
offence  of  killing  the  slave  of  another,  could  be  prosecuted  in  no  other  manner. 
Const  1852,  Art  103.  The  ca^e  of  the  State  v.  Linton,  3  Bob.  55,  is  not  in 
conflict  with  these  views. 

Judgment  affirmed. 
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fia  674|  Heirs  of  Leufroy  Provost  v.  Celestixe  Provost,  Widow. 

107    400 


lin  m&\      ^^*'^*'®  *  ^'^*  ^**  probated  bcroro  the  dork  of  the  Dtelrict  Ooart,  and  an  order  f^tunteA  that  rl  h« 

'  executed,  rwordcd  and  de|)08ited  in  the  Clerk's  offlcp — Hdd:  Tliat  such  a  decree  r»  noloonrlumvc 

uiion  tho  heirs  not  citod,  and  that  when  set  up  as  a  muniment  of  title  against  their  claims  to  property 
belonging  to  their  inheritance,  the  validity  of  the  will  thus  probated  may  be  called  hi  quctftion  by 
them  collaterally. 
V  hero  Uio  following  disposition  was  contained  in  a  will ,  viz :  "  / give  and  heqvbeaOi,  to  Mjr  Mowd  wift^  the 
pkuUatifjn  upon  udiick  I  raidcy  and  the /Mowing  tbuvi,  <£c. ,  dte.  Ifwrfker  uritt,  thai  upon  the  drmUm 
r^tnjf  $aid  wtfe,  that  the  proper^  bequeathed  her  rehtm  to  mjf  bntkm  and  tittenandbe  equdttg  dinded 
between  Ikem.^^—Hdd :  That  such  a  disposition  is  a  prohibited  substitution— null  even  as  to  the  Icgalcw- 
and  that  tho  pn>hibition  contained  in  Article  1607  of  the  C.  C,  being  in  tho  interest  of  public  order,  tho 
bequest  clashing  with  it  is  an  absolute  nollity ,  Incurable  by  tho  proscription  of  llvo  years. 

APPEAL  from  the  District  Court  of  the  Pariah  of  St.  Mary,  VoorhUs,  J. 
DeBlanc  4k  Fusdier^  for  plaintiff.    Henry  Gibbon,  for  defendant  and  ap- 
pellant. 

Spofford.  J.  The  plaintiff  aver  that  they  and  their  brother  Edward  Provost 
arc  the  sole  heirs  at  law  of  Leufroy  Provost,  who  died  in  the  parish  of  St.  Mary 
in  1849  ;  that  his  widow,  the  defendant,  has  taken  possession  of  the  property  of 
his  succession,  as  described  in  an  inventory  annexed  to  the  petition,  and  has 
reaped  the  fruits  thereof  since  his  death  ;  and  that  they  are  entitled  to  recover 
the  said  property  from  her,  and  also  its  revenues,  which  are  worth  $1200  per 
annum.    They  pray  for  a  decree  accordingly. 

The  defendant  answers  that  she  holds  the  said  property,  as  owner,  by  virtue  of 
her  husband's  last  will,  which  has  not  been  set  aside  by  any  judgment  or  decree 
of  court,  and  if  the  said  will  be  ineffective  to  transfer  to  her  the  property,  she, 
nevertheless,  holds  it  by  good  title  in  her  own  right,  as  partner  in  community 
with  her  late  husband,  being  absolutely  owner  of  one-half,  and,  by  law,  usu- 
fructuary of  the  other  half.  She  also  pleads  the  prcscriptiou  of  five  and  ten 
years. 

The  judgment  recognized  the  legal  heirs  of  Leufroy  Provost  as  the  owners  of 
all  his  separate  property  left  in  the  succession,  and  of  one-half  of  the  community ; 
reserving  all  other  matters  for  adjudication  on  the  liquidation  of  the  estate. 

The  defendant  has  appealed^ 

Her  counsel  makes  but  two  points  in  this  court :  first,  that  the  will  having 
been  admitted  to  probate,  and  its  execution  ordered  by  a  competent  court,  must 
have  its  effect  until  set  aside  by  a  direct  action,  and  cannot  be  questioned  col- 
laterally ;  and,  secondly,  that  the  defendant's  possession  under  a  will  thns  pro- 
bated entitles  her  to  avail  herself  of  the  prescription  of  five  years,  as  to  the  slaves 
and  other  effects,  the  plaintifl^'  claim  to  the  lands  having  been  relinquished. 

I.  The  will  was  probated  ex  parte  before  the  Clerk  of  the  District  Court  upon 
the  same  day  that  it  was  first  presented.  The  order  was  that  it  be  executed, 
recorded  and  deposited  in  the  Clerk's  office.  No  opposition  was  made  to  the 
probate,  and,  so  far  as  appears,  no  notice  was  given  to  these  plaintifis. 

It  is  perfectly  well  settled,  that  such  a  decree  is  not  conclusive  upon  the  heirs 
not  cited,  and  that,  when  set  up  as  a  muniment  of  title  against  their  claim  for 
property  belonging  to  their  inheritance,  the  validity  of  a  will  thus  probated  may 
be  called  in  question  by  them  collaterally.    In  Sophie  v.  Duplessis,  2  An.  725,  it 
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was  said  that  "  the  decree  of  the  probate  court  ordering  a  will  to  be  executed, 
does  not  amount  to  a  judgment  binding  upon  those  who  are  not  parties  to  it ; 
and  that,  notwithstanding  such  order,  when  the  will  is  offered  as  the  title  in  virtue 
of  which  property  is  claimed  or  withheld,  its  validity  may  be  inquired  into." 
The  court,  in  that  case,  added  that  they  were  not  prepared  to  say  that  the  mere 
order  of  the  Judge  for  the  execution  of  a  will  has  the  effect  of  a  judgment,  binding 
even  upon  those  at  whose  instance  it  was  madey  so  far  as  to  conclude  them  from 
subsequently  contesting  the  validity  of  the  will,  unless  xt^vl  the  probate  the  ques- 
tion of  its  validity  was  expressly  put  at  issue."  See  also  Succession  of  Dupuy, 
4  An.  572  ;  Succession  of  Duplessis,  10  Rob.  196 ;  Rachal  v.  Rachal,  1  Rob.  116  ; 
Robert  v.  AUier,  17  La.  14 ;  O'Donneganv.  Knox,  11  La.  388  ;  Aubert  v.  Aubot, 
6  An.  104. 

II.  The  will  has  a  patent  nullity  upon  its  face.  "  I  give  and  bequeath  unto 
my  beloved  wife,  Celestine  Irma  Provost f  the  plantation  upon  which  I  reside,  and 
the  following  slaves,  Ac,  &c.  I  further  will,  that  upon  the  demise  of  my  said 
wife,  Celestine  Irma  Provost,  that  the  property  bequeathed  her  return  to  my 
brothers  and  sisters  and  be  equally  divided  between  them."  This  disposition  is 
the  origin  and  basis  of  defendant's  title.  It  is  manifestly  a  prohibited  substitu- 
tion— null  even  as  to  the  legatee.  0.  C.  1507.  And  the  prohibition  contained 
in  that  Article  being  in  the  interest  of  public  order,  the  bequest  clashing  with  it 
is  an  absolute  nullity,  incurable  by  the  prescription  of  five  years.  Lagrange  v. 
Barriy  11  Rob.  312  ;  VaughanY,  Christine,  3  An.  329.  The  Article  3507  of  the 
Code  is,  therefore,  inapplicable  to  this  case.  And  the  ex  parte  order  of  the  Clerk 
of  the  District  Court  for  the  execution  and  registry  of  the  will,  upon  which  there 
was  no  contestation,  does  not  transform  what  is  absolutely  null  into  a  just  title, 
which  will  support  the  prescription  of  five  years.  The  defendant  can  not  change 
the  nature  and  origin  of  her  possession.  She  holds  only  by  a  title  void  upon  its 
face. 

We  express  no  opinion  as  to  the  applicability  of  the  prescription  of  five  years 
(C.  C.  3507)  to  any  other  nullities  in  a  will  than  such  an  absolute  nullity  as  is 
involved  in  a  prohibited  substitution,  because  this  seems  to  be  the  only  point  at 
issue  in  the  present  case. 

The  plaintiffij  have  prayed  for  an  amendment  of  the  judgment,  so  as  to  award 
to  them  the  fruits  and  revenues  of  the  property  while  in  defendant's  possession. 
The  evidence  upon  this  subject  is  too  vague,  and  the  District  Judge  in  liLs  decree 
has  reserved  these  matters  for  future  adjustment,  upon  the  filing  of  a  proper  ac- 
count, showing  the  nature  of  the  property  and  its  revenues.  The  right  of  the 
widow  to  the  usufruct  of  the  half  of  the  community  inherited  by  the  plaintiffs 
must  also  be  considered  as  reserved  by  the  judgment. 

The  judgment  of  the  District  Court  is,  therefore,  affirme<l,  without  prejudice 
to  the  questions  of  revenues  and  community  rights,  the  appellant  paying  the  costs 
of  appeal. 

Merrick,  C.  J.  I  concur  in  the  opinion  of  Mr.  Justice  Spofford  as  applicable 
to  the  present  case.  But,  in  order  to  prevent  any  misconception,  I  think  it  pru- 
dent to  say,  that  when  a  will  is  once  admitted  to  probate  it  creates,  prima  facie, 
the  presumption  of  the  correctness  of  such  probate,  and  the  party  who  attacks  it, 
whether  directly  or  indirectly,  must  defeat  such  presumption  by  some  sufficient 
proof.  And  that  prescription,  under  Article  3507  may,  in  a  proper  case,  protect 
a  party  holding  under  a  will  so  admitted  to  probate,  but  where  a  legatee  claims 
under  dispositions  in  a  will  which  are  absolutely  null,  (as  in  this  case,  by  reason 
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or  the  sabstitotion,)  the  prescription  of  five  years  cannot  apply,  because  the  title 
Provobt.        with  which  the  decree  invests  the  legatee  is  itaclf  invalid. 

The  probate  of  the  will  ex  parte  could  only  give  validity  to  such  dispositions 
in  a  will  as  were  not  in  vioktion  of  the  prohibitions  of  law  and  the  settled  policy 
of  the  State.  And  this  is  what  I  understand  my  colleagues  to  have  expressed  in 
other  words. 


Peter  W.  Hennegin  u  Thomas  W.  Wilcoxon. 

A  iKirtnor  cannoi  sue  tito  copartner,  oven  after  tho  dissolation,  (br  spocial  itema  advanced  to  the  part- 
nership—his  action  l9  for  an  account  and  sotUcment  of  the  partnership  aflkirs,  <»*,  if  a  settlemeul  lus 
been  nude,  for  tho  balance  sliown  to  bo  due  to  him  by  sach  sottlemoaL 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Mary,  VoorhieSyJ, 
J,  W,  Walker,  for  plaintiff  and  appellant.    /.  G.  4t  A.  Olivier,  for  defend- 
ant. 

Spofford,  J.  The  plaintiff  sued  to  recover  of  defendant  oertaio  sums  of  money 
alleged  to  have  been  advanced  for  the  steamboat  Huron,  whilst  owned  and  ran 
by  them  in  partnership ;  he  also  claimed  the  surrender  of  a  note  for  $1500,  given 
by  him  to  defendant  as  part  of  the  purchase  price,  which  the  latter,  adcr  the 
wreck  of  the  boat,  i^^reod  to  restore,  in  consideration  of  a  sale  by  plaintiff  to  the 
defendant,  of  his  half  of  the  wreck. 

Besides,  there  was  a  demand  for  damages,  of  which  there  is  no  proof,  and  which 
appears  to  have  been  abandoned.  *     * 

The  plaintiff  had  judgment  only  for  the  return  of  the  $1500  note,  and  all  costs ; 
he  has  appealed  for  the  purpose  of  testing  the  validity  of  an  exception  pleaded  in 
the  answer  to  that  portion  of  bis  demand  which  relates  to  the  sums  said  to  ha^-e 
been  advanced  for  the  use  of  the  partnership. 

It  is  very  clear  that  a  partner  cannot  in  general  sue  his  copartner,  even  after 
the  dissolution,  for  special  items  advanced  to  the  partnership — his  action  is  for 
an  account  and  settlement  of  the  partnership  affairs,  or,  if  a  settlement  has  been 
made,  for  the  balance  shown  to  be  due  by  such  settlement. 

The  plaintiff  seeks  to  escape  the  rule  in  this  case,  by  averring  that  the  sale  of 
his  share  of  the  wreck  to  his  copartner,  which  put  an  end  to  the  partnership,  im- 
posed upon  the  latter,  by  operation  of  law,  the  duty  of  paying  all  tJie  boat's  debts, 
including  the  plaintiff's  alleged  advances.  This  proposition  cannot  be  maia- 
taincd. 

He  further  alleges  a  special  stipulation  on  the  part  of  defendant  at  the  time  be 
bought  plaintiff's  share  of  the  wreck,  to  pay  him  the  amount  of  his  advances. 

The  only  proof  upon  this  subject  is  that  of  the  witness.  Cannon,  who  says  that, 
as  well  OS  he  recollects.  Captain  Wilcoxon  was  to  pay  Hennegin  thirteen  haodred 
and  odd  dollars,  return  the  $1500  note,  and  pay  all  the  liabilities  of  the  boat,  ia 
consideration  of  the  sale  of  half  the  wreck,  which  sale  this  witness  wrote.  Aside 
from  improbabilities,  patent  upon  this  testimony,  we  may  remark  that  the  written 
act  speaks  of  the  return  of  the  plaintiff's  note  for  $1500,  as  the  only  consideratioo 
of  the  sale ;  and  that  another  of  plaintiff's  witnesses,  present  at  the  sale  re- 
collects nothing  of  the  assumpsit  testified  to  by  Capt,  Cannon,  so  that  the  cove- 
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nant  to  pay  over  $1300  is  testified  to  by  bat  a  single  witness,  whose  account,  so'      Hmfioiir 
far  from  being  corroborated,  is  contradicted  by  the  circnmstanoes  in  evidence.  Wiu»xo». 

There  is  no  error  in  the  jadgment  to  the  prejudice  of  the  plaintiff  and  appel- 
lant. 

The  appellee  tendered  the  note  claimed  by  plaintiff,  in  his  answer  filed  July  3d, 
1855,  and  he  contends  that  all  costs  subsequent  to  that  date  should  be  paid  by  the 
plaintiff,  who  (ailed  in  all  other  portions  of  his  demand.  Wc  think  the  amend- 
ment prayed  for  by  the  appellee  in  this  particular  should  not  be  allowed,  for  it 
does  not  appear  that  the  defendant  also  made  a  tender  of  the  costs  up  to  that 
date. 

Judgment  affirmed. 


Maunsel  WniTE  V,  T.  C.  Anderson  &  Co. 

A  party ,  after  having  movod  for  tho  homologation  of  a  report  made  by  auditors,  cannot  go  behind  the 
same  and  demand  Jadgment  for  matters  submitted  to  them,  but  not  allowed  by  their  report. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Martel,  J. 
Lewis  1&  Porter,  for  plaintiff  and  appellant.    /.  E,  King  and  /.  H.  Overton^ 
for  defendants. 

Mbrbick,  C.  J.  This  suit  was  originally  commenced  upon  two  drafts  drawn 
by  defendants  on  Maunsel  White  <&  Co.,  in  favor  of  Hudson  A  Robertson,  and 
taken  up  by  plaintiff. 

Defendants  in  their  answer  alleged  that  there  were  large  commercial  transac- 
tions between  plaintiff  and  defendants,  and  that  the  plaintiff  is  indebted  to  them 
in  the  sum  of  95,000,  on  the  settlement  of  accounts, 

They  interrogated  the  plaintiff  on  facts  and  articles.  Plaintiff  answered  that 
he  had  taken  no  active  concern  in  the  affairs  of  the  firm  of  Maunsel  White  <&  Co. 
for  some  time  previous  to  their  suspension,  and  therefore,  could  not  answer  posi- 
tively,* but  he  annexed  an  account  taken  from  the  books,  which  he  considered 
correct,  showing  an  additional  indebtedness  by  defendants  to  the  firm  of  Maun- 
sel White  d  Co.  (with  the  liquidation  of  which  firm  plaintiff  is  charged)  of 
«1 7,163  55. 

Plaintiff  then  amended,  by  claiming  this  additional  sum  of  the  defendants  in 
solido,  and  by  reference  to  the  original  petition,  as  commercial  partners. 

The  matters  in  dispute  were  referred  to  auditors  who  reported  a  balance  in 
favor  of  the  plaintiff  of  99,506  00. 

Tho  plaintiff  took  a  rule  upon  the  defendants  to  show  cause  why  the  report  of 
the  auditorF  should  not  be  homologated.  They  filed  an  opposition  to  the  account 
stated  by  the  auditors,  and  on  a  trial  of  theteme,  the  District  Court  deducted 
certain  items  with  which  defendants  were  charged,  added  an  item  not  contested, 
and  rendered  judgment  in  favor  of  defendants  for  9973  38,  and  plaintiff 
appeals. 

We  think  plaintiff,  after  having  moved  the  homologation  of  the  auditors' 
report,  cannot  now  go  behind  the  same  and  demand  judgment  for  matters  sub- 
mitted to  them,  but  not  allowed  by  the  report.    St.  Romain  v.  Robeson,  12  Bob. 
73 
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Whiw  i9g  ^^Q  shaM,  therefore,  confine  our  investigations  to  the  itxsms  allowed  the 
defendants  by  the  District  Court  and  deducted  from  the  balance  found  by  the 
auditors,  and  will  briefly  consider  them  in  their  order. 

1.  The  first  Hem  allowed  by  the  District  Judge  as  a  credit,  is  one  of  8700  for 
errors  in  the  account  current  stated  January  31st,  1852,  from  which  the  auditors 
take  the  babince  upon  which  they  principally  predicate  their  account. 

We  cannot  say  that  the  District  Judge  erred  in  allowing  defendant  a  credit  for 
this  sum.  It  would  seem  that  the  sums  composing  it  were  paid  by  defendants, 
and  erroneously  figure  jn  the  account. 

2.  The  District  Judge  correctly  allowed  defendants  a  credit  for  Charles  Jones' 
draft  accepted  by  Maunsel  White  ifc  Co.  for  1^1570,  and  held  by  defendants. 

3.  The  item  of  81040  carried  from  one  side  of  the  account  to  the  other,  and 
thus  credited  as  $2080  to  defendants,  we  think  should  be' simply  deducted  from 
the  balance. 

•In  the  account  annexed  by  plaintiff  to  his  answers  to  the  interrogatories,  he  has 
allowed  defendants  a  credit  for  the  sum  of  81040.  But  if  the  debt  paid  were  the 
debt  of  defendants,  as  it  seems,  justice  will  be  done  by  simply  deducting  it  from 
the  balance  found  by  the  auditors. 

4.  5.  We  cannot  find  that  the  auditors  have  charged  the  defendants  with  the 
draft  in  favor  of  Wdf  db  Bishop  for  81000,  and  the  draft  in  favor  of  Coming  & 
Co,  for  8807  45,  both  taken  up  by  defendants.  Nor  were  they  carried  into  the 
account  prior  to  January  31st,  1852,  when  the  balance  of  813,519  67  was  stated 
by  Mauusel  White  <&  Co.  as  due  defendants. 

6.  The  next  item  rejected  from  the  auditors',  report  was  an  individual  draft  of 
Thomas  C.  Anderson,  given  as  the  price  of  certain  negroes  bought  of  a  negro 
trader.  The  suit  is  against  the  defendants,  as  commereial  co-partners,  and  they 
have  excepted  to  its  introduction.  If  the  defendants  are  indebted  to  the  plaintiff 
under  the  pleadings,  it  is  in  virtue  of  their  dealings  and  contracts  as  commercial 
co-partners.  The  pleadings  do  not  contemplate  a  suit  upon  the  several  or  indi- 
vidual contracts  of  either  of  the  partners.  The  item  was  properly  excluded, 
leaving  the  plaintiff  to  his  recourse  against  Thomas  C.  Anderson  individually. 
Wo  come  now  to  state  the  account  in  accordance  with  these  views. 
Plaintiff  has  paid  on  account  of  defendants,  since  the  report 

of  the  auditors $    ^78  07 

Add  amount  allowed  by  the  report 9,506  00 

Total 8  10,184  O: 

Deduct  credits  allowed  defendants,  as  above,  viz  : 

No.  1,  8  700 
No.  2,  1570 
No.  3,  1040 
No.  6.       5000  8  8,310  00 

Balance 8  1,874  07 

For  this  sum  plaintiff  must  have  judgment  reserving  his  right  against  Thomas 
C.  Anderson  on  the  85000  draft. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  that  the  plaintiff  do  now  recover  and  hare 
judgment  in  his  favor  against  the  defendants,  Ih)mas  C.  Anderson  and  Hiomas 
M,  Anderson,  in  solido,  for  the  sum  of  one  thousand  eight  hundred  and  seventy- 
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four  dollars  and  seven  cents,  with  five  per  cent,  interest  on  $1196  from  the  fifth        Wmn 
day  of  July,  1852,  until  paid,  and  the  like  rate  of  interest  on  $678  07  from  the      Akdibsoit 
7th  day  of  January,  1857,  until  paid,  and  that  the  defendants  pay  the  costs  of 
both  courts,  reserving  to  the  plaintiff  any  right  he  may  have  to  recover  of  Thomas 
C,  Anderson  said  draft  for  $5,000  drawn  in  his  own  favor. 


Bryce  Elliott  v.  J.  B.  Brown,  Executor. 

Whore  a  reconventional  domnnd  founded  on  a  promissory  not©  was  set  up,  and  by  a  consent  Jadj- 

ment  the  plaintiCf's  suit  was  diriniisscd— //eld ;  That  it  was  a  voluntary  aboudonmont  of  tlio  recon- 

vouiional  demand  and  did  not  interrupt  the  prescription  on  the  note. 
Ad  admlRoion  by  a  party,  that  a  iiorsun  holds  a  note  against  him  is  not,  of  itself,  an  admission  tliat  ho 

Jiutly  owed  to  such  person  the  amount  of  the  note ;  there  must  bo  an  acknowledgment  of  tho 

creditor's  rights. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Mary,  VoorhieSf  J. 
H.  C.  eft  T,  G.  Wilson,  for  plaintiff  and  appellant.    /.  G.  Olivier,  for  de- 
fendant 

S  POP  FORD,  J.  The  defendant  pleads  the  prescription  of  five  years  to  an  ac- 
tion upon  a  negotiable  promissory  note. 

The  only  question  is,  has  prescription  been  interrupted  ?  The  District  Judge 
decided  that  it  had  not,  and  the  plaintiff  has  appealed. 

In  a  suit  brought  by  the  deceased,  George  Elliott,  against  Bryce  Elliott,  (the 
present  plaintiff,)  in  1851,  for  the  supplement  of  the  price  of  a  plantation,  the 
latter  pleaded  in  reconvention  a  promissory  note,  said  to  be  the  note  now  sued 
on.  But,  by  a  consent  judgment,  the  suit  was  dismissed.  This  was  a  voluntary 
abandonment  or  discontinuance  of  the  reconventional  demand,  and,  so  ftir  as  its 
mere  institution  is  concerned,  the  interruption  is  considered  as  never  having  hap- 
pened.    C.  C.  3485. 

But  it  is  said  that  Bryce  Elliott's  answers  to  interrogatories  propounded  to  him 
by  the  plaintiff  in  that  suit,  herein  represented  by  Brovm,  executor,  did  inter- 
rupt prescription.  He  was  not  interrogated  as  to  the  note  now  in  question,  but 
upon  quite  other  and  distinct  matters.  But  he  added  to  his  last  answer  the  fol- 
lowing statement :  "  I  also  hold  a  note  of  ten  tliousand  dollars  against  plaintiff, 
after  paying  315,000  for  him." 

This  is  no  more  an  acknowledgment  of  the  debt  by  George  Elliott,  than  was  the 
admission  testified  to  by  the  witness,  Tarkington,  offered  by  the  plaintiff  in 
the  present  suit.  Tarkington  says,  "  that  he  has  heard  George  Elliott  say,  within 
the  last  five  years,  that  Bryce  Elliott  held  a  note  against  him,  but  did  not  acknow- 
ledge that  he  owed  the  note  or  state  the  amount,  but,  on  the  contrary,  stated  that 
Bryce  Elliott  was  largely  indebted  to  him." 

There  must  be  an  acknowledgement  of  the  creditor's  right,  C.  C.  3486.  An 
admission  by  the  alleged  debtor  that  a  third  person  holds  a  note  against  him,  is 
not,  of  itself,  an  admission  that  he  justly  owes  to  such  person  the  amount  of  the 
note. 

Judgment  affirmed. 
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WiLUAM  Berger  V.  Alanson  Spalding. 

A  now  trial  will  not  be  granted  on  the  groand  of  newly  discovered  evidence,  when  the  porty  applytaM; 

for  it  foils  to  show  in  his  affidavit  that  be  had  used  due  diligence  to  procure  or  discover  the  evidenre. 
Where  no  bill  of  exceptions  has  been  token  to  the  ruling  ot  the  Judge  in  revising  to  grant  a  contintt- 

aace,  the  ttipreme  Court  wUl  not  notice  such  refusal. 

APPEAL  from  the  District  Court  of  the  Parish  of  Vermillion,  VoorUtts.  J. 
William  Berger j  in  pro.  per.    E.  Simon,  Jr,,  and  A.  L.  Tiicker,  for  deicn- 
dant  and  appellant. 

Merrick,  C.  J.  The  plaintiff  sued  the  defendant  for  S630,  alleged  to  be  due 
him  as  wages  as  a  clerk,  and  for  money  lent.  The  defendant  claimed  three  hun- 
dred  dollars  in  reconvention.  The  canse  was  tried  by  a  jury,  who  found  a  verdict 
in  favor  of  the  defendant  for  twenty-six  dollars,  on  which  judgment  was  rendered, 
and  plaintiff  appeals. 

The  plaintiff  states  thirteen  grounds  on  which  he  expects  a  reversal  of  the 
judgment  of  the  lower  court  The  grounds  which  plaintiff  numbers  from  five  to 
thirteen  inclusive,  relate  to  the  supposed  error  of  the  Judge  a  quo  in  refiising  a 
continuance  and  also  refusing  a  new  trial  on  the  ground  of  newly  discovered  tes- 
timony. The  plaintiff  can  derive  no  advantage  from  the  decision  of  the  Judge 
on  these  two  questions,  inasmuch  as  he  has  failed  to  show  in  his  affidavits  that  he 
had  used  due  diligence  to  procure  or  discover  the  testimony,  and  moreover  took 
no  bill  of  exception  to  the  ruling  of  the  Judge  upon  the  question  of  con- 
tinuance. 

The  second,  third  and  fourth  grounds  urged  by  appellant  arc  disposed  of  by  the 
single  remark,  that  the  record  does  not  show  that  plaintiff  objected  to  a  trial  by 
jury,  and  there  is  no  sufficient  proof  in  the  record  of  the  misconduct  of  the  jury 
after  they  were  empannelled. 

The  remaining  ground  to  be  considered  is  the  first,  wherein  it  is  alleged  that 
the  verdict  is  against  the  law  and  the  evidence.  We  must  decide  the  case  upon 
the  evidence  adduced.  The  suspicion  that  the  pluntiff  who  undertook  to  manage 
his  own  case,  might  have  presented  a  stronger  case  had  it  been  confided  to  a 
member  of  the  bar  conversant  with  judicial  proceedings,  cannot  supply  the  proof 
which  is  wanting,  and  we  must  pass  upon  the  case  as  we  find  it,  whatever  hardship 
it  may  occasion  the  plaintiff.  We  cannot  yield  to  his  inexperience  or  rashness  that 
which  would  not  be  yielded  in  another  case  to  any  other  suitor.  The  plaintiff  has 
not  only  interrogated  the  defendant  on  fejcts  and  articles,  but  he  appears  to  have 
him  placed  on  the  stand  as  a  witness.  This  testimony  must  be  considered,  and 
giving  effect  to  the  same  in  connection  with  the  other  testimony  in  the  record,  it 
fully  sustains  the  verdict  of  the  jury. 

There  is  no  ground  on  which  to  amend  the  judgment  in  favor  of  the  defen- 
dant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  affirmed,  with  costs.  , 
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Janb  M.  Johnston  v,  George  W.  Johnston. 

An  interlocaiory  Jadgmont  settinR  aside  a  writ  of  soqncstratlon,  is  one  calcalaiod  to  work  an  irre- 
parablo  injury,  and  couscqaonUy  may  be  appealed  from. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Martin,  Voorhies,  J. 
Simon  !f  Gary  and  E,  Simoriy  Jr.,  for  plaintiff  and  appellant.    DeBlanc  <ft 
Fuselier,  for  defendant. 

Cole,  J.  Plaintiff  instituted  this  suit  against  her  husband,  demanding  the 
administration  of  her  paraphernal  property ;  and  setting  up  many  claims  against 
him  for  money  and  property  received  by  him  during  the  marriage,  and  praying 
also  for  a  writ  of  sequestration  against  all  of  his  estate. 

The  writ  issued  and  his  property  and  that  of  his  wife,  under  his  administra- 
tion, were  sequestered. 

On  motion,  the  writ,  for  various  causes,  was  set  aside,  and  plaintiff  appealed. 
A  motion  has  been  made  in  this  court  to  dismiss  the  appeal,  on  the  ground, 
that  there  is  no  appeal  from  an  interlocutory  order  dissolving  a  writ  of  sequestra- 
tion. 

Art.  566  of  the  Code  of  Practice  provides  that :  One  may  likewise  appeal 
from  all  interlocutory  judgments,  when  such  judgments  may  cause  him  an  irre- 
parable injury. 

The  Code  of  Practice  entitles  a  party  to  the  writ  for  various  causes,  based  upon 
the  hypothesis  that  he  may  be  deprived  of  some  of  his  rights  and  claims  upon 
property.    C.  P.,  Art.  275. 

If  there  were  no  danger  of  the  loss  of  these  rights  and  claims,  there  would  be 
no  necessity  of  issuing  the  sequestration. 

When,  then,  it  is  set  aside,  the  party  may  suffer  an  irreparable  injury,  and  is 
entitled  to  an  appeal.    12  La.  150 ;  2  An.  826 ;  9  An.  120. 

Upon  the  merits,  plaintiff  has  failed  to  sustain  her  obligations  and  aflidavit  in 
justification  of  the  issuance  of  the  writ. 

The  District  Judge,  in  his  opinion,  remarks  •  "  Mrs,  Johnston's  affidavit  is  to 
the  effect,  that  she  fears  her  husband  will  part  with  the  slaves  and  movables 
sequestered  during  the  pendency  of  this  suit.  This  constitutes  prima  facie  evi- 
dence of  the  cause  which  entitled  her  to  the  issuance  of  the  writ  under  considera- 
tion. 

It  then  behooves  the  defendant  to  rebut  this  presumption  by  showing  that  it 
was  not  his  intention  to  part  with  these  slaves  and  immovables. 

The  evidence  shows  that  the  defendant  has  taken  by  far  the  greater  portion  of 
standing  cane  for  seed  for  the  coming  year ;  that  he  is  making  active  prepara- 
tions for  a  crop  of  sugar  for  next  year,  and  that  he  has  employed  an  overseer  for 
that  purpose. 

Finally,  that  he  has  selected  an  overseer,  a  married  man,  for  the  purpose  of 
having  the  service  of  his  wife  in  attending  to  the  children  that  will  be  sent  to 
the  school,  which  he  is  on  the  eve  of  opening. 

I  do  not  consider  it  of  any  importance,  that  the  defendant  has  sold  a  mare  and 
the  undivided  half  of  a  stallion  named  Marshal  Ney. 
Judgment  ai&nned,  with  costs. 


582  SUPREME  COURT  OP  LOUISIANA. 


48  030 

49  11971 


George  R.  Kino  v,  Louis  Lastrapes  et  als. 

Id  caaes  where  the  law  makes  It  imperative  upon  the  Judge  er  qfido  to  appoint  an  executor,  it 

does  not  disi)onRC  with  the  necessary  rormalitiefl.    An  appointment  made  under  such  clrcumsuu 

cos,  should  be  made  only  after  due  notice  to  all  i»arli«»s  inU'restejl. 
Thp  a{>|xiintment  of  a  dative  testamentary  executor  without  notice  of  the  application,  is  null. 
Tlie  power  of  the  Judge  to  appoint  a  surco&sor  to  an  executor  or  nilminLstrator  who  ha.s  not  qoalifted 

after  the  expiration  of  ten  days  from  his  ^polntmcnt,  cannot  bo  exercised  w^lthout  flrst  notifying 

such  executor  of  his  appointment. 

APPEAL  trom  the  District  Court  of  the  Parish  of  St.  Landry,  Martd,  J. 
/.  E.  King,  for  plaintiff.    Dupre  <ft  Garland,  for  defendants  and  appel- 
lants. 

CoLB,  J.  Sarah  H.  Ogden,  wife  of  James  AkenJiead,  died  abont  the  4th  of 
October,  1857,  leaving  an  olographic  will,  and  appointing  the  plaintiff  and  J<An 
Glaze,  executors  of  her  estate. 

On  the  2l8t  of  October,  John  Glaze  presented  a  petition  for  the  probate  of 
the  will. 

It  was  probated,  and  the  executors  named  were  appointed  by  the  Clerk, 
but  they  never  qualified ;  and  on  the  16th  of  March,  1858,  the  Clerk  ap- 
pointed Robert  Benguerel,  executor  of  the  estate.  He  qualified  on  the  same 
day.  • 

The  object  of  this  action  is  to  destitute  Benguerel  of  his  trust,  and  appoint 
plaintiff  in  his  place. 

The  judgment  decreed  the  appointment  of  Benguerel  to  be  null,  vacated  the 
same,  and  ordered  the  Clerk  to  deliver  letters  testamentary  to  the  plaintiff. 

Benguerel  has  appealed. 

The  decision  of  the  cause  depends  on  the  solution  of  two  questions  : 

1st.  Has  the  appointment  of  Benguerel  been  made  according  to  law  and  is  it 
valid  ? 

2d.  Was  plaintiff  subject  to  the  penalty  of  the  fifth  section  of  the  Act  of  16th 
of  March,  1842,  entitled  "  an  Act  explanatory  of  the  924th  Art.  of  the  Code  of 
Practice  for  the  administration  of  the  succession  of  strangers  dying  possessed  of 
property  within  the  State  of  Louisiana,  and  for  other  purposes  ?"  Session  Acts 
of  1842,  p.  300. 

I.  The  Act  of  1842,  reenacted  in  ;1855,  Session  Acts,  p.  79,  {  7,  provides : 
"  That  whenever  the  testamentary  executor,  or  any  other  administrator  of  a  suc- 
cession, shall  suffer  ten  days  to  elapse  after  his  confirmation  or  appointment,  with- 
out having  either  qualified-  or  caused  an  inventory  to  be  at  least  b^un,  the  Judge 
shall  forthwith  and  ex  officio  appoint  a  successor  in  office,  as  if  no  such  officer 
had  been  confirmed  or  appointed." 

This  Act  is  principally  based  upon  Art.  1671  of  the  Code,  and  924  of  the 
Code  of  Practice,  sections  7  and  8. 

These  Articles  confer  on  the  Judge  the  power  of  appointing  a  testamentary 
executor  ex  officio,  if  the  testator  has  omitted  to  name  one,  when  the  person  desig- 
nated in  the  testament  refuses  to  accept,  will  not,  or  cannot  perform  the  duties, 
or  is  dead  or  absent ;  and  authorize  him  to  remove  or  supply  the  places  of  such 
executors,  in  the  cases  provided  by  law. 

These  Articles  did  not,  however,  oblige  the  Judge  to  assume  the  initiative  steps 
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for  the  appoiDtment  of  an  executor  in  the  several  cases  therein  mentioned,  and         *^<* 
the  Act  of  1842  was  passed,  which  enjoins  upon  the  Judge  in  certain  events,  of      LisnuFiB. 
"  forthwith  and  ex  officio  appointing  a  successor  in  office." 

The  words  "  forthwith  and  ex  officio"  do  not  authorize  the  Judge  to  act  inde-  « 

pendcntly  of  the  forms  and  requisitions  of  the  law. 

Arts.  1671  and  924  were  judicially  interpreted  previously  to  the  passage  of 
the  Act  of  1842,  and  our  predecessors  held,  that  in  all  cases  of  administrators  of 
successions,  of  whatever  denomination,  to  be  appointed  by  courts  of  probates, 
public  notice  of  the  applications  should  be  given  in  the  manner  pointed  out  in 
the  Articles  1106, 1107  and  the  following,  of  the  Louisiana  Code,  or  in  any  other 
law  relative  to  the  same  subject.  Girard's  Heirs  and  Legatees  v.  Girard's  Exe- 
cutors, 18  La.  401  and  402^! 

In  June,  1842,  this  court  decided  that  the  Act  of  1842  does  not  dispense  with 
the  publication  of  the  application  to  be  appointed  dative  testamentary  executor. 
Stuxession  of  Henderson,  2  Bob.  395. 

In  1844,  on  a  re-hearing,  it  was  held,  that  when  the  administrator  or  executor 
shall  neglect  to  qualify,  or  to  cause  an  inventory  to  be  commenced,  the  Judge, 
under  the  Act  of  1842,  by  virtue  of  his  office,  is  to  take  notice  of  such  default ; 
and  immediately,  or  *^  forthwith,"  take  the  legal  means  to  notify  those  interested 
of  it,  and  make  an  appointment  in  the  same  manner  as  in  the  first  instance.  He 
is  not  to  wait  for  a  complaint  to  be  made  by  any  person,  but  he  himself  must 
notice  it. 

This  Act  has  not,  however,  released  nor  repealed  any  of  those  securities  to 
which  pai-ties  interested  in  the  publicity  of  their  proceedings  are  entitled.  Suo- 
cession  of  WhiU,  9  Bob.  356. 

The  interpretation  of  the  Act  of  1842,  by  our  predecessors,  by  which  public 
notice  were  required  before  the  appointment  of  dative  testamentary  executors,  has 
been  affirmed  by  legislative  action. 

In  1855,  the  fifth  section  of  the  Act  of  1842  was  literally  reSnacted. 

The  interpretation  of  this  section  of  the  Act  of  1842,  by  the  Supreme  Court, 
was  known  to  the  lawyers  in  the  Legislature  of  1855,  who  were  charged  with  the 
general  revision  of  the  statutes ;  aud  they  could  easily  have  prevented,  in  the 
future,  this  interpretation  by  the  insertion  of  a  few  words.  As  they  did  not  do 
80,  they  consequently  adopted  and  reenacted  the  Act  of  1842,  as  interpreted  by 
the  published  decisions  of  the  Supreme  Court. 

These  decisions  accord  with  the  genius  and  spirit  of  our  laws.  The  Judge 
would  indeed  be  vested  with  a  dangerous  power,  if  he  were  authorized  to  appoint 
without  notice ;  for  he  might  appoint  strangers  or  favorites  over  heirs  and  credi- 
tors, and  he  would  not  perhaps  always  know  who  were  the  real  parties  inter- 
ested. 

Defendant  relies  on  the  case  of  the  Succession  of  Bernard  Hart,  7  Bob.  535, 
it  contains  no  principle  antagonistical  to  the  necessity  of  public  notices  of  the 
application  of  persons  to  be  appointed  dative  testamentary  executors  or  admin- 
istrators. 

The  court  say,  that  after  the  expiration  of  the  ten  days, "  the  Judge  might 
perhaps  have  refused  to  permit  her  to  qualify,  and  have  taken  measures  for  the 
appointment  of  another  person  in  her  stead." 

What  measures  do  the  court  intend  ?  We  think,  that  the  sentence  implies, 
that  the  Judge  was  to  adopt  the  ordinary  procedure  for  the  appointment  of  an 
administrator,  such  as  public  notice. 
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Kimi  Wc  would  also  observe,  that  the  7th,  8th  and  9th  claoses  of  the  Article  924  of 

the  Code  of  Practice,  call  dative  testamentary  executors,  administrators ;  and  it 
is  now  the  established  jurisprudence  that  the  duties  of  a  dative  executor  and  an 
administrator,  do  not  vary  materially,  except  that  the  former  is  obliged  to  regard 
the  testament,  for  the  purpose  of  executing  its  dispositions  of  the  property,  and 
the  latter  the  law. 

Consequently  the  same  notices  ought  to  be  given  for  the  appointment  of  dative 
testamentary  executors,  as  for  that  of  any  other  kind  of  administrators  of  an 
estate. 

Now,  as  no  public  notice  was  given  of  the  application  of  Benguerd  for  the 
appointment  of  dative  executor  his  appointment  is  therefore  nulL 

II.  Wc  are  of  opinion,  that  plaintiff  has  not  subjected  himself  to  the  penalty 
of  the  statute  of  1842,  reenacted  in  1855. 

This  statue  is  highly  penal  in  its  nature,  and  ought  to  be  rigidly  construed. 

llie  object  of  this  statute  was  to  impose  a  new  duty  on  the  Judge,  for  indepen- 
dantly  of  it,  there  is  nothing  therein  different  from  what  was  previously  oontabed 
in  Article  1671  of  the  Code,  and  924  of  the  Code  of  Practice. 

This  new  obligation  obliges  the  Judge  to  adopt  proceedings  for  theappointneot 
of  a  dative  executor  Or  administrator. 

Anterior  to  the  statue  of  1842,  the  Judge  was  not  bound  to  take  any  action  in 
the  event  the  executor  or  administrator  fail  to  qualify  or  to  cause  an  inven- 
tory to  be  made.  Estates  were  thus  exposed  to  be  despoiled  or  ruined ;  bat 
this  statute  obliges  him,  after  the  expiration  of  ten  days  from  the  appointment  or 
confirmation  of  an  executor  or  administrator  who  has  not  qualified,  or  cansed 
an  inventory  to  be  at  least  begun,  to  appoint  forthwith  and  ex  officio,  a  sacoes- 
sor. 

This  statue  docs  not,  however,  authorize  the  Judge  to  do  this,  unless  the  execa- 
tor  previously  appointed  has  been  notified  of  his  confirmation. 

In  the  case  at  bar,  the  plaintiff  did  not  present  a  petition,  to  have  the  will  pro- 
bated and  himself  confirmed  as  executor ;  besides  he  never  received  any  official 
notice  of  his  appointment. 

It  is  adverse  to  the  spirit  of  our  laws  and  institutions,  that  a  person  should  be 
deprived  of  his  rights  without  any  notice.  It  is  a  general  rule,  that  one  cannot 
be  affected  by  a  suit  unless  he  is  a  party  to  the  same. 

Article  931  of  the  Code  of  Practice  requires,  that :  "  If  it  be  the  executor 
appointed  by  the  will  who  presents  the  petition,  he  shaU  demand  not  <mly  the 
execution  and  r^stry  of  the  wUl,  but  that  letters  testamentary  be  ddiveied  to 
him,  if  he  agrees  to  accept  the  appointment" 

When,  then,  the  person  appointed  by  the  will  applies,  it  is  the  duty  of  the 
court  to  decree,  as  a  part  of  the  judgment,  that  letters  testamentary  be  deliverod 
to  him ;  they  are  his  commission  and  the  warrant  of  his  authority  to  act  in  the 
capacity  of  executor. 

We  are,  then,  of  opinion,  under  the  circumstances  of  this  case,  that  plaintiff 
ought  to  have  been  officially  notified  of  his  appointment,  before  the  Clerk  pro- 
ceeded to  subject  him  to  the  penalty  of  the  statute ;  and  then,  if  he  allowed 
the  ten  days  to  elapse  after  this  notification,  the  proper  authorities  could  have 
proceeded  to  give  the  public  notices  of  the  application  of  other  parsons,  or  if 
there  were  no  applications,  of  the  intention  of  the  Judge  to  appoint  a  certain 
person  to  the  executorship. 

In  17  La.  592,  State  v.  Judge  of  Probates  for  the  City  of  New  Orleans,  the 
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court  say :  **  We  have  no  hesitation  in  saying  that  in  otir  opinion,  the  Conrt  of         Kino 
Probates^  has  no  anthority  to  appoint  a  dative  testamentary  executor,  until  tho 
executor  named  by  the  will  has  had  an  opportunity  offered  him  to  accept  or  re- 
fuse the  trust" 

Tho  appointment  of  Benguerd  is  then  nuU  for  two  reasoas :  first,  because  no 
notice  was  legally  given  of  his  application ;  and,  secondly,  because  there  was  no 
vacancy ;  for  he  could  not  be  appointed,  as  long  as  plwntiff  had  not  been  notified 
of  his  appointment  and  had  the  opportunity  to  accept  or  refuse  the  trust. 

The  designation  in  the  will,  and  the  subsequent  appointment,  do  not  stand  in 
lieu  of  public  notice,  because  the  parties  interested  to  obtain  the  appointment 
have  the  right  to  suppose,  that  the  one  appointed  will  continue  to  act.  When, 
then,  he  is  removed,  public  notice  must  be  given  of  the  application  of  persons  for 
the  office,  the  same  as  if  no  one  had  been  named  in  the  will  and  appointed  by  the 
court. 

Defendant  relies  also  on  the  case  of  Be  Armes,  1  Bob.  461,  but  it  only  decides, 
that  a  person  having  no  interest  in  the  question  of  the  administratorship  of  an 
estate,  cannot  provoke  the  destitution  of  one  already  appointed.  In  the  present 
case,  the  plaintiff  is  interested,  because  he  was  named  in  the  will  and  appointed 
by  the  proper  officer. 

Judgment  affirmed,  with  costs  of  appeal 


EvELixVA  CouiNs,  f.  w.  c,  TutHx,  V,  JosEi'H  HoLLiER,   Administra- 
tor— Jonathan  Harris  v.  same. 

An  adminifltrator  will  not  be  permiUod  to  allege  hia  own  illegal  acts  in  bar  oT  the  acUou  of  croditors 

against  him. 
If,  at  tho  sale  of  property  administered  by  him,  bo  becomes  the  porcbaaer  and  goes  into  poesossion  of 

the  property,  he  will  bo  held  liable  for  the  price. 
The  ncglcM^t  of  an  administrator  to  file  hie  account  within  tho  time  prescribed  by  law,  will  subject 

him  to  destitution  from  oflico  and  to  tho  payment  of  ten  per  cent,  interest  on  tho  amount  due  by  him 

to  the  estate. 
The  creditors  camiot,  howoror,  compel  a  distribution  of  tho  Ainds  of  tho  estate  by  such  destituted 

odministraKH' ;  they  must  parsue  their  remedies  against  tho  new  administrator  to  bo  appointed, 

who  is  authorized  to  demand  a  ftill  account  from  the  former  administrator. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Martel,  J. 
Lewis  d  Porter  and  Swayze  db  Moore,  for  plaintiff.    B.  F.  Linton,  for  de- 
fendant and  appellant. 

Merrick,  0.  J.  The  two  consolidated  cases  now  before  us,  were  brought  by 
judgment  creditors  against  Joseph  Hollier,  to  destitute  him  of  the  office  of  admin- 
istrator of  Julien  C.  Gonor,  deceased,  for  not  filing  his  account  within  the  year, 
and  to  claim  ten  per  cent  interest,  and  to  obtain  execution  against  him  individu- 
ally. 

Judgment  was  rendered  in  favor  of  the  plaintiff  to  the  extent  of  said  demands, 
and  the  administrator  appeals. 

The  administrator  not  being  within  the  exception  of  the  law,  bought  at  a  pro- 
bate sale,  provoked  and  made  by  himself,  a  house  and  lot,  for  the  sum  of  $600, 
payable  in  one,  two  and  three  years,  from  Slst  of  October,  1855.  He  now  con- 
tends that  this  sale  was  an  absolute  nullity,  and,  as  a  consequence,  that  he  cannot 
be  charged  with  the  price  of  the  sale,  and  that  the  property  ought  to  be  resold. 
74 
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Collins  Articles  1139  and  1784,  prohibit  an  administrator  from  purcliasing  proijcrty 

HoLLiitB.        administered  by  him  as  such,  and  it  has  given  rise  to  mnch  discussion  whether 
the  nullity  pronounced  by  these  Articles  is  absolute  or  relative. 

Without  undertaking  to  decide  this  question,  we  are  of  the  opinion  that  where 
an  administrator  has  bought  property  at  a  probate  sale,  which  he  has  retarned 
to  the  probate  court  as  sold  with  the  proces  verbal  of  sale,  and  has  gone  into  the 
possession  of  the  property  and  possessed  the  same,  as  in  this  case,  for  three  years 
or  more,' without  offering  to  account  for  the  revenues,  or  taking  any  8tc{»  to  pro- 
voke a  resale,  he  cannot  defeat  the  creditors  by  excepting  from  the  proce$  verbal 
the  property  purchased  by  himself,  and  he  cannot  be  permitted  to  allege  his  own 
illegal  acts  in  bar  of  the  action  of  the  creditors ;  and  if  he  be  not  held  bound  as 
a  purchaser,  he  shall  be  charged  with  so  much  money  as  he  has  prevented  the 
estate  from  receiving  by  his  real  administration,  and  that  the  proces  verbal  may, 
at  the  option  of  the  creditors,  be  considered  as  showing  the  amounts  for  which 
he  should  be  charged. 

The  administrator  having  neglected  to  file  his  account  within  the  time  pre- 
scribed by  law,  was  "^properly  destituted  and  condemned  to  pay  ten  per  ccDt 
interest  upon  the  installments  of  six  hundred  dollars  which  had  fallen  due. 

But  so  far  as  the  judgment  condemns  the  defendant  to  pay  the  plaintiff's  judg- 
ments against  the  administrator  out  of  his  individual  estate,  it  appears  to  as, 
from  such  examination  as  we  have  been  enabled  to  give  the  record,  unaided  by  a 
brief  on  the  part  of  the  appellees,  to  be  erroneous. 

If  the  plaintiffs  claim  judgment  upon  the  account  rendered  in  this  proceeding, 
it  has  never  been  published  or  notified  to  the  heirs,  that  we  can  discover,  and  it 
is  somewhat  inconsistent  to  compel  a  distribution  of  the  funds  of  the  estate  from 
one  who  is  destituted  of  his  office.  * 

If  they  claim  an  execution  in  virtue  of  their  original  judgments,  they  do  not 
appear  to  have  been  notified  to  the  administrator,  in  conformity  to  the  Code  of 
Practice.  See  Arts.  1053,  1054,  1055,  1056,  1057 ;  Carrure  <fc  Borduzat  v. 
Meyer  et  al.,  16  La.  126. 

The  parties  must  be  left  to  pursue  their  remedies  against  the  ncw^administra- 
tor  to  be  appointed,  who  will  be  authorized  to  call  upon  the  present  defendant  to 
render  a  full  account. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided,  and  reversed ;  and  now  pronouncing  such  judg- 
ment as  should  have  been  rendered,  it  is  ordered,  adjudged  and  decreed  by  the 
court,  that  said  Joseph  HoUier  be  destituted  from  his  said  office  of  administrator 
of  the  succession  of  Julien  C.  Gonor,  deceased  ;  and  that  he  pay  for  the  benefit 
of  said  succession  ten  per  cent. interest  on  the  sum  of  $200,  from  the  31st  day 
of  October,  1856,  until  paid,  and  the  like  interest  on  the  sum  of  $200  from  the 
31st  day  of  October,  1857,  until  paid,  reserving  to  the  proper  parties  the  right 
to  call  upon  said  defendant  for  said  principal  now  due,  and  which  may  fall  doe, 
and  such  other  sums  as  may  be  traced  into  his  hands,  subject  to  such  credits  as 
he  may  establish.  And  it  is  further  ordered,  that  the  defendant  pay  the  costs  of 
the  lower  court,  and  the  plaintiffs  the  costs  of  the  appeal,  to  be  equally  divided 
between  them. 
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OxirisipnoRE  DELAnoussATE  ct  al.  V.  Alexander  Judice  ct  als. 

When  a  servlUido  in  duo  ]»y  an  CRtatc  below  to  receive  the  waters  of  the  estate  above,  the  proprietor 

below  is  not  at  liberty  to  rateo  any  dam,  or  to  make  any  other  work  to  prevent  tho  ninniuR  of  the 

wator,  and  tho  i>ropriet^)r  above  «m  do  nothing  whereby  tho  natural  sorvitude  duo  by  the  eHtate 

b««l<tw  may  be  mado  more  burdensome. 
To  aequfre  tho  right  to  a  continuous  anfl  apparent  servitude  by  prescription,  tho  erjoyment  of  it  must 

be  absolute  and  uninterrupted  during  ton  ycrrs,  and  not  dependant  only  upon  a  precarious  permission 

rrom  tho  debtor. 
Whore  the  creditor  of  the  servitude ,  to  stifle  the  complaints  of  tho  debt/>r  and  prevent  a  law  suit,  him.<<eir 

erects  works  totally  obstructing  the  servitude,  at  tho  request  of,  and  by  agreement  with,  tho  debtor. 

Hdd  :  that  he  thereby  makes  a  tacit  renunciation  of  tlic  servitude. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Martin,  Martel,  J. 
DeBlanc  <t  Fusdier,  for  pjaintifla.     Simon  &  Gary,  and  /.  G.  Olivier,  for 
dcfeudants  and  appellants.  • 

Spofford,  J.  The  defendants  have  appealed  from  a  judgment  of  the  District 
(vouct  ordering  the  stoppage  of  an  artificial  canal  cut  upon  some  of  the  defend- 
ants' lands,  for  the  purpose  of  draining  certain  marais,  or  ponds,  situated  within 
territory  belonging  to  the  defendant,  into  Pointe  Claire  Coulee. 

The  plaintif&  complain  that,  by  this  artificial  work,  their  lands  adjacent  to  tho 
Pointe  Claire  Coulee  are  subjected  to  an  unnatural  burden  by  receiving  waters 
from  which  they  would  otherwise  be  exempt,  and  thus  being  made  more  liable  to 
overflows. 

The  first  point  in  the  defence  is  a  denial  that  the  canal  causes  any  grievance  to 
the  plaintiffs,  or  subjects  them  to  greater  risk  of  overflow. 

If  it  does  not,  it  is  difficult  to  see  why  the  defendants  seek  to  keep  the  canal 
open  ;  if  their  marais  would  otherwise  be  drained  as  rapidly  and  well,  the  canal 
must  be  useless  to  them ;  it  could  only  have  been  cut  for  the  purpose  of  drainage ; 
it  must,  of  course,  if  it  fulfills  its  office,  swell  the  waters  of  the  coulee,  into  which 
it  flows,  faster  than  they  would  be  swollen  through  the  more  shallow  natural  out- 
let of  these  ponds  into  the  same  coulee,  by  another  and  a  more  devious  course. 

And  to  this  effect  is  the  testimony  of  the  greater  number  of  witnesses  who  have 
had  the  best  means  of  judging  ;  that  the  lands  of  the  plaintiffs  are  burdened  by 
a  greater  and  more  rapid  flow  of  waters  since  the  cutting  of  the  canal  in  question, 
than  before  ;  and  that  this  is  occasioned  by  the  canal,  and  not  merely  by  certain 
trifling  obstructions  in  the  branch  of  the  coulee  into  which  it  empties. 

The  question  of  legal  right  has,  therefore,  to  be  determined. 

It  is  a  servitude  due  by  the  estate  situated  below  to  receive  the  waters  which 
run  naturaUij  from  the  estate  situated  above,  provided  the  industry  of  man  has 
not  been  used  to  create  that  servitude. 

The  proprietor  below  is  not  at  liberty  to  raise  any  dam,  or  to  make  any  other 
work,  to  prevent  this  running  of  the  water. 

The  proprietor  above  can  do  iiothing  whereby  the  natural  servitude  due  by  the 
oitate  below  may  be  rendered  more  burdensome,  C.  C.  656  ;  Orleans  Navigation 
Co.  V.  Mayor,  2  M.  233  ;  Martin  v.  Jett,  12  La,  503. 

The  force  of  Article  656,  as  interpreted  by  this  court,  is  not  impaired,  as  the 
appellants  seem  to  contend,  by  the  succeeding  Article,  which  relates  simply  to 
the  use  of  the  water  running  through  one's  estate,  but  docs  not  give  the  owner 
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T^B-^BooaAn    any  right  to  swell  its  volume,  by  the  artificial  drainage  of  lakes  into  it,  to  the 
JuDicB.        detriment  of  an  inferior  estate.    "  He  whose  estate  borders  on  mnning  water 
may  use  it  as  it  runSy  for  the  purpose  of  watering  his  estate,  or  for  other  pur- 
poses. 

He  through  whose  estate  water  runs,  whether  it  originates  there  or  passes  from 
hinds  above,  may  make  use  of  it  while  it  runs  over  his  land ;  but  he  cannot  stop 
nor  give  it  another  direction,  and  is  bound  to  return  it  to  its  ordinary  ehuind 
where  it  leaves  his  estate."    G.  0.  657. 

Although  the  beginning  and  the  exit  of  this  canal  be  upon  premises  owned  by 
some  of  the  defendants,  and  although  it  disgorges  its  waters  into  a  natural  coulee 
which  also  runs  through  their  lands,  yet,  if  it  renders  the  natural  servitude  due  by 
the  plaintifib'  lands  to  defendants  more  burdensome,  it  is  within  the  prohibition 
of  Article  656. 

And  we  find  that  it  does  carry  waters  upon  the  debtor  estates  which  did  not 
run  naturally  there ;  the  industry  of  maix  has  been  used  to  efect  this  resolt ;  the 
natural  servitude  due  by  the  lower  lands  has  been  thus  made  more  burdensome. 
It  follows  then,  that  the  canal  complained  8f  was,  in  its  inception,  an  invasion  of 
the  plaintiiis'  right. 

But  the  defendants  say  that  this  is  a  servitude  of  aqueduct,  which  is  a  con- 
tinuous and  apparent  servitude,  (0.  0,  720,  723,  724 ; )  that  a  continuous  and 
apparent  servitude  may  be  acquired  by  a  possession  of  ten  years,  if  the  parties 
be  present,  and  twenty  if  absent,  (C.  C.  761 ; )  and  that,  having  been  in  the  en- 
joyment of  this  servitude  for  more  than  ten  years,  they  have  acquired  it  by  pre- 
scription. 

The  canal  was  cut  by  Disire  Dugas,  then  proprietor  of  the  land  across  which 
it  runs,  in  the  year  1833  or  1834.  In  1844,  he  sold  this  land  to  Judice,  one  of 
the  present  defendants.  But,  during  the  period  of  his  ownership,  the  canal  was 
not  uninterrupted,  and  he  appears  to  have  had  but  a  precarious  enjoyment  of  the 
servitude  it  created  or  augmented  upon  the  plaintiffB*  lands.  He  testifies  as  fol- 
lows :  "  On  one  occasion  Onesiphore  Ddahoussaye,  one  of  the  plaintiffs,  stopped 
it  up ;  it  remained  closed  for  a  month  or  two,  during  which  time  Mr.  Ddtdumssaife 
was  hauling  wood  for  his  sugar-house ;  when  I  saw  that  he  had  finished  haurm<f 
said  wood,  I  reopened  said  canal  as  agreed  on  between  me  and  Onesiphore  Dda- 
lixmssaye,  who  remarked  at  the  time,  that  he  would  close  up  the  canal  again 
whenever  it  proved  inconvenient  to  him,  cm  witness  had  no  right  to  divert  the 
waters  from  their  natural  course,*^  Such  was  the  origin  and  nature  of  Dugas's 
enjoyment  of  the  servitude  which  tiie  defendants  now  claim  by  the  prescriptioD 
of  ten  years.  As  already  stated,  he  sold  the  land  with  the  canal  upon  it  to  the 
defendant,  Judice,  in  1844.  It  seems  that  ihe  drain  continued  from  this  time 
without  interruption  until  about  seven  years  ago,  to  wit :  in  1850  or  1851,  wbco 
the  plaintiff,  Delahoussaye,  was  about  to  institute  legal  proceedings  for  the  snp- 
pression  of  the  canal  as  a  nuisance  to  him.  He  had  employed  counsel  to  that 
end.  It  seems  that  there  was  then  a  general  noting  of  the  partias  interested,  to 
see  what  adjustment  could  be  made,  without  going  to  law ;  all  the  dcfeDdants  in 
this  suit  were  present ;  after  a  discussion,  they  agreed  with  the  plaintiff,  Jkh- 
houssaye,  in  order  to  prevent  a  law  suit,  that  they  would  immediately  stop  up  the 
obnoxious  canal,  at  three  places  then  designated  by  Lezin  LeBlanc  and  Valsain 
Bernard ;  posts  were  planted  at  the  designated  places ;  the  defendants,  moreover, 
promised  to  pay  part  of  the  costs  incurred  by  the  plaintiff,  D^ahoussayey  for 
attorney's  fees  in  relation  to  the  matter,  not  to  exceed  $200. 
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In  pursnanoe  of  this  ajjrecment,  the  work  of  stopping  the  canal  was  forthwith  Dblahotmatb 
accomplished ;  the  witness,  Louis  E.  Dugas,  testifies  that  **  he  himself  went  to  Judks. 
Rce  Ofiesiphore  Delahomsaye^  and  enquired  of  him  whether  he  accepted  the  work 
done  for  the  stopping  up  of  the  said  canal ;  he  was  sent  there  by  Alexander  Judice 
with  Vestule  Broussard ;  Mr.  Onesiphore  Ddafioussaye  accepted  the  work  done, 
remarking  that  he  would  henceforth  keep  it  up  at  his  own  expense.  He  further- 
more required  that  the  defendants  should  go  and  stop  up  also  all  the  ditches  that 
linked  the  different  ponds  together,  which  defendants  did  on  the  same  day.'* 

It  is  true  that  this  verbal  compromise  or  agreement  was  afterwards  disr^ardod 
by  the  defendants,  who  had  the  canal  reopened — Whence  the  present  suit. 

If  it  be  conceded  that  the  defendants  have  a  right  to  add  to  the  six  or  seven 
years*  possession  of  this  servitude  by  Judice,  previous  to  the  stoppage,  the  prior 
precarious  possession  of  Dugas,  and  thus  make  a  ten  years'  prescription  at  the 
date  of  the  verbal  compromise,  (a  point  upon  which  we  express  no  opinion,)  still 
we  think  there  has  been  a  tacit  remission  of  the  servitude  (assuming  it  to  have 
been  acquired),  by  which  it  was  extinguished. 

"  Servitudes  are  extinguished  *  *  *  *  *  by  the  renun- 
ciation of  the  servitude  on  the  part  of  him  to  whom  it  is  due,  or  by  the  express 
or  tacit  remission  of  his  right."  C.  0.  779.  "  The  express  release  must  be  in 
writing."  C.  0.  813.  "  The  release  of  the  servitude  is  tacit  where  the  owner  of 
the  estate  to  which  it  is  due,  permits  the  owner  of  the  estate  charged  with  the 
servitude  to  build  on  it  such  works  as  prasuppose  the  annihilation  of  the  right, 
because  they  prevent  the  exercise  of  it ;  for  example,  if  he  should  permit  the  field 
through  which  he  has  a  right  to  pass  to  be  enclosed  by  a  wall."     0.  C.  815. 

In  order  that  the  tacit  release  of  the  servitude  be  inferred  from  the  permission 
which  the  owner  of  the  estate  to  which  it  is  due  has  given  for  the  erection  of 
works  which  prevent  the  exercise  of  it,  it  is  necessary, 

1.  That  the  permission  or  consent  for  the  erection  of  these  works  should  be 
given  expressly,  verbally,  or  in  writing.  From  the  mere  suflferance  of  works  con- 
trary to  the  servitude,  the  release  cannot  be  presumed,  unless  it  has  continued  for 
a  time  necessary  to  establish  prescription. 

2.  That  the  works  thus  constructed  be  of  a  permanent  and  solid  kind,  such  as 
an  edifice  or  walls,  and  that  they  present  an  absolute  obstacle  to  every  kind  of 
exercise  of  the  servitude."    C.  0.  816. 

The  appellants  cannot  successfully  contend  that  this  latter  Article  must  be  re- 
stricted literally  to  the  case  where  the  debtor  of  the  servitude  makes  an  effective 
obstruction  to  its  exercise,  with  the  consent  of  the  creditor ;  for  the  case  of  a 
tacit  renunciation  is  much  stronger  where  the  creditor  of  the  servitude,  to  stifle 
the  complaints  of  the  debtor  and  prevent  a  lawsuit,  himself  erects  the  work  totally 
obstructing  the  servitude,  at  the  request  of  and  by  agreement  with  the  alleged 
debtor.     And  that  is  the  case  here. 

The  presumption  of  a  tacit  renunciation  is  even  more  conclusive  than  in  the 
cases  put,  by  way  of  example,  in  the  Code. 

The  bill  of  exceptions  to  the  admissibility  of  the  evidence  concerning  this  tacit 
renunciation  is  untenable. 

The  other  bills  it  is  unnecessary  to  notice,  as  this  tacit  remission  of  whatever 
right  may  have  been  acquired  by  prescription,  settles  the  case  in  favor  of  the 
plaintiffs. 

The  judgment,  is  therefore,  affirmed. 
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John  Close  v.  Charles  Close,  Administrator. 

An  oxccator  nndt»r  a  will  \»  Ijoond  to  pay  the  costs  and  altnrnpy's  f<»os  for  pr<*«»nlin{r  the  wiH  fur  pro- 
bnto  aD(l  ilefendiiiK  it  when  attacked  by  the  heirs,  if  there  fdiould  1m>  JudKnienl  apiio.«l  htm  aniiul- 
htig  tho  will,  on  account  or  Uic  agency  which  ho  had  in  ilH  dictation. 

ArPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  MarteUZ. 
B.  F.  Linton  y  for  plaintiff.    /.  E.  Kingy  for  defendant  and  api)e11ant. 

Spopford,  J.  The  plaintiff  acted  for  nearly  two  years  as  executor  of  the  last 
will  of  Emilie  BarrCy  dece&sed. 

Upon  a  contestation  with  the  heirs,  the  will  was  finally  declared  null  by  this 
court.    Thereupon  the  defendant  was  appointed  administrator. 

The  present  suit  was  brought  to  recover  of  the  succession  certain  moucjs 
alleged  to  have  been  disbursed  by  the  late  executor  for  its  benefit. 

The  payments  proved  to  have  been  made  amount  to  3763  94 ;  and  only  one 
item  of  this  sum,  to  wit,  3250  for  counsel  fees,  seems  to  be  disputed  by  the  defen- 
dant. The  receipt  shows  that  these  fees  were  paid  "  for  presenting  for  probate 
the  will  of  Emilie  BarrCy  veuve  GradenigOy  and  for  defending  it  when  attacked 
by  the  heirs,  both  in  the  District  and  Supreme  Courts."  The  will  was  annulled 
partly  on  account  of  the  agency  the  present  plaintiff,  a  legatee  under  it,  had  in 
its  dictation,  and  he  was  personally  condemned  to  pay  the  costs  of  the  litigation. 
For  the  same  reasons,  he  should  pay  the  counsel  fees,  which  were  for  his  own 
benefit,  and  not  for  the  benefit  of  the  heirs.  The  Judge  erred  in  allowing  this  part 
of  the  demand. 

To  the  rest  of  plaintiff's  claim  for  disbursements  (which  enured  to  the  benefit 
of  the  estate)  the  defendant  pleads  in  compensation  and  reconvention  two  demands 
amounting  to  31500,  both  of  which  were  rejected  below.  He  alleges  in  his 
answer  that  "  plaintiff  received  3500  from  the  deceased,  Mrs,  GradenigOy  just 
previous  to  her  death,  on  deposit,  and  to  pay  the  expenses  of  settling  her  succes- 
sion, which  he  has  never  given  to  respondent  as  administrator."  This  averment 
the  plaintiff  in  reconvention  has  failed  to  prove.  The  evidence  is,  that  John  Close 
said  some  money  (how  much  is  nowhere  intimated)  *•  had  been  given  him  for 
special  purposes."  The  single  witness  who  relates  this  conversation,  says  he 
*'  understood"  the  money  was  to  be  applied  to  the  deceased's  funeral  axpenses; 
he  also  speaks  of  the  costs  of  a  suit  in  St,  MariinsviUey  in  the  same  connection. 
This  is  quite  too  vague  to  fasten  a  specific  pecuniary  liability  upon  tlie  plaintiff. 
It  was  competent  for  the  deceased  to  make  a  manual  gift  of  money  to  him,  or  to 
intrust  him  with  money  for  special  purposes.  To  make  him  liable  to  the  succes- 
sion, the  administrator  should  show  what  was  given,  for  what  purpose,  and  that 
it  had  been  misapplied,  Neither  of  these  things  are  shown.  The  District  Judgt 
correctly  rejected  this  item  of  the  reconventional  demand. 

The  defendant  also  claims  31000  for  the  revenues  of  the  property  while  in  the 
hands  of  plaintiff,  as  executor.  The  proof  is,  that  the  slaves  were  divided  out 
amongst  the  heirs  shortly  after  the  plaintiff  became  executor.  But  he  had  two 
at  his  house,  Maria  and  Marie,  appraised  and  sold  for  less  than  31000.  One  wit- 
ness thinks  the  hire  of  these  slaves  .worth  3200  per  annum ;  anotlior  thinks  such 
slaves  worth  36  iier  month  each.    The  plaintiff  is  not  charged  with  any  improper 
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acts  in  his  gestion  as  executor.  The  heirs  should  account  cither  to  the  adminis-  <^>^*" 
trator,  or  in  their  partition  inter  se,  for  the  hirp  of  such  slaves  as  they  have  Clohb. 
received.  The  plaintiff  is  only  responsible,  under  the  evidence,  for  the  hire  of 
such  of  the  property  as  he  used  for  his  own  benefit.  We  think  $300  should  be 
allowed  for  the  use  of  Maria  and  Marie^  a  claim  which  was  also  rejected  by  the 
District  Judge.  There  seems  to  have  been  an  amicable  demand,  and  an  answer 
amounting  to  a  denial  that  anything  was  due  the  plaintiff ;  the  point  as  to  costs, 
made  by  the  appellant,  is  therefore,  untenable. 

It  is,  for  the  foregoing  reasons,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  avoided  and  reversed ;  and  it  is  now  ordered  and  decreed,  that 
the  plaintiff  have  judgment  against  the  defendant,  as  administrator,  for  the  sum 
of  two  hundred  and  thirteen  dollars  and  ninety-four  cents,  with  five  per  cent, 
interest  thereon  from  the  30th  October,  1856,  until  paid,  the  same  being  the 
balance  due  upon  a  consideration  both  of  the  principal  and  reconventional 
demands ;  it  is  further  ordered,  that  said  sum  be  paid  by  defendant  in  the  due 
course  of  his  administration,  and  that  the  costs  of  this  suit  in  the  lower  court  be 
paid  by  the  defendant  administrator,  and  the  costs  of  appeal  by  the  phxintifl  and 
appellee. 


Joseph  Hollier,  Administrator,  v.  Widow  Simon  Gonor. 

The  nataral  tutrix  cannot  bo  compollod  to  pay  the  price  of  property  purchasrd  at  the  sale  of  the  suc- 
ci'&iion  of  bor  husband,  unless  it  is  shown  that  the  succession  is  insolvent,  or  that  the  oinoant  duo  by 
hor  is  necessary  to  pay  the  debts  of  the  estate. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Martel,  J. 
B.  F,  Linton,  for  plaintiff  and  appellant.    Lewis  i&  Porter,  for  defend- 
ant. 

Cole,  J.  This  suit  is  instituted  to  recover  of  defendant  the  price  of  property 
purchased  by  her  at  the  succession  sale  oiJutien  C.  Gonor. 

The  payment  is  resisted  on  the  ground,  that  she  is  the  natural  tutrix  of  her 
minor  children,  who  are  legal  heirs  of  the  deceased  Julien  C.  Gonor,  and,  as  such, 
she  has  the  legal  right  to  receive  and  receipt  for  their  portion  of  inheritance  in 
said  estate ;  and  if  she  has  purchased  beyond  the  amount  due  to  her  minor  chil- 
dren, that  the  surplus  cannot  be  den^anded  of  her  until  their  portions  have  been 
definitely  fixed  by  a  partition.  C.  C.  1265.  And,  besides,  that  the  succession 
sale  at  which  she  bought  said  property  was  not  made  for  the  purpose  of  paying 
debts. 

There  was  judgment  for  defendant,  and  plaintiff  has  appealed. 

It  is  contended  that  the  defendant  cannot  decline  paying,  because  the  estate  of 
JtUien  C,  Gonor  is  insolvent ;  and  he  refers  us  to  a  statement  of  facts  in  the  suit 
of  Harris  against  the  present  defendant. 

This  suit  is  not  offered  in  evidence ;  and  there  is  no  admission  of  parties  that 
it  shall  be  consulted  by  the  court  in  the  decision  of  the  present  suit. 

An  examination  of  the  tableau  of  the  plaintiff,  in  the  succession  of  Jtdien  C, 
Conor,  has  not  satisfied  us  that  the  estate  is  insolvent,  or  that  the  amount  due  by 
tlie  defendant  is  necessary  for  the  payment  of  the  debts  of  the  estate. 
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HoiuxR  Xho  privileged  and  mortgaged  claims  are  9319  10  ;  ordinary  claimg  acknowl- 

GoROB.  edged  are  S293  29  ;  claims  requiring  farther  proof,  $275  03 ;  a  claim  in  a  gait 
now  pending,  $450  00. 

The  total  of  the  claims  against  the  estate  are  $1437  42,  of  which  only  $612  39 
are  acknowledged  claims,  whilst  the  amount  of  the  sale  of  the  property  of  the 
succession  is  $1267. 

The  District  Judge  was,  therefore,  correct  in  sustaining  the  defence  against  tiie 
immediate  payment  of  the  price  of  the  property  bought  by  defendant  at  the  pro- 
bate sale. 

He  erred,  however,  in  giving  a  final  judgment,  it  ought  to  have  been  one  of 
nonsuit 

It  is,  therefore,  ordered,  adjudged  and  decreed,  Ijiat  the  judgment  be  so  amended, 
that  instead  of  a  final  judgment  there  shall  be  judgment  as  in  case  of  nonsuit  in 
&vor  of  defendant  against  the  plaintiff,  and  that  any  part  of  the  judgment  of  the 
lower  court  adverse  to  this  be  avoided  and  reversed,  and  the  judgment  so  amended 
be  affirmed,  and  that  defendant  pay  the  costs  of  appeal. 


Lewis  R.  Curtis  v,  Burrel  S.  Blagketer. 

Though  the  amount  in  dispnto  between  the  original  parties  to  a  suit  commoncctl  by  aUachmontbe  under 
three  hundred  dollars,  yet  if  a  third  party  intervenes  and  ciaioas  the  property  attached,  wbifCh  ex- 
ceeds that  amoont  in  value,  such  intervention  vests  the  Supremo  Court  with  jnrlsdictiOD,  and  the  case 
may  be  appealed. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Mary,  VoorMes,  J. 
A,  L,  Tucker y  for  plaintiff.    H,  C.  Wilson,  for  intervener  and  appellant. 

CoLB,  J.  A  motion  has  been  made  to  dismiss  this  appeal,  on  the  ground  that 
the  action  is  for  less  than  three  hundred  dollars. 

llie  record,  however,  shows  that  one  Wilson  intervened  in  the  suit,  which  com- 
menced by  attachment,  and  claimed  title  to  the  property  attached,  being  of  the 
value  of  several  thousand  dollars.  The  contest,  in  tiiis  court  is  not  the  original 
judgment  of  plaintiff  against  defendant ;  but  the  ownership  of  prc^perty  in  value 
within  our  jurisdiction,  the  title  to  which  is  averred  to  be  not  in  the  judgment 
debtor,  but  in  the  intervener. 

This  is  a  different  question  from  that  decided  in  Holland  v.  Duchamp,  12  A. 
784.  In  that  case  the  judgment  debtor  sought  to  obtain  relief  in  this  court  from 
a  judgment  where  the  amount  in  contestation  was  dehors  our  jurisdiction,  on  t^ 
grounds,  that  his  property  seized  to  satisfy  the  judgment  exceeded  in  value  three 
hundred  dollars,  and  that  he  had  suffered  damages  over  that  amount,  by  the  pre- 
mature and  illegal  issuing  of  an  order  of  seizure  and  sale  for  an  amount  less  than 
$300  00.  The  title  of  the  property  seized  was  in  the  judgment  debtor ;  and  his 
right  to  the  same  was  not  disputed,  so  that  the  only  contestation  was  as  to  the  cor- 
rectness of  a  judgment  not  subject  to  our  jurisdiction. 

The  motion  to  dismiss  is  overruled. 

The  decision  of  this  suit  on  its  merits  depends  upon  the  same  principleg  as  those 
decided  in  the  case  of  Daujean  dt  Brother  v.  B,  S,  Blacketer,  just  decided.  For 
the  reasons  given  therein. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed,  with  costs. 
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LoBiT  &  Charpentier  V,  G.  Harhan  ct  al. 

The  husband  Is  tho  hoad  and  master  of  tho  communily,  and  the  debts  which  ho  contracts  as  a  general 
mlo  enter  Into  the  oommanity  ;  the  cases  in  which  the  wife  is  bound  are  exceptional,  and  the  party 
seeking  to  hold  her  responsible,  most  moke  the  proof  which  renders  her  liable. 

The  mere  fact  that  tho  goods  furnished  during  the  existence  of  the  commanity  are  for  tho  fiimily  use, 
does  not,  in  general,  render  the  wife  liable,  although  the  husband  has  no  separate  estate,  and  no 
other  property  except  the  revenues  of  the  wife's  property  and  his  own  industry,  which  fall  into  tho 
commanity. 

llio  wife  Is  not  responsible  fbr  supplies  famished  to  the  hasband  for  his  own  use,  particularly  when  it  is 
not  shown  that  the  revenaes  of  tho  wifb's  property  were  not  ample  to  pay  tho  ordinary  expenses  of 
the  fiunily. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Dupriy  J. 
H,  L,  Garlandy  for  plaintiOEs.    /.  E.  King,  for  dcfendaDts  and  appellants. 

Merrick,  C.  J.  This  suit  is  brought  against  a  married  woman  not  separated 
in  property  from  her  husband,  for  four  hundred  and  fifteen  dollars  and  forty-four 
cents,  for  bagging  and  rope,  and  the  payment  of  a  draft  given  for  family  sup- 
plies, groceries,  &c.  The  account  of  Lobit  d  Ckarpentier  on  file,  is  made  out 
against  Andrus  and  wife,  though  the  business  appears  to  have  been  conducted 
in  his  name.  The  draft  was  for  three  hundred  and  fifty  dollars,  drawn  by  An- 
drus on  the  plaintifis,  in  favor  of  Carroll  <&  Keogh,  at  sight  and  paid.  To  make 
the  wife  responsible  for  this  draft,  plaintiff  shows  that  it  was  given  in  part  pay- 
ment of  an  account,  which  they  had  against  Andrus,  for  provisions,  &c,,  includ- 
ing articles  which  may  be  presumed  to  have  been  for  the  personal  use  of  Andrus. 
The  account  was  made  by  Mrs.  Andrus,  Mr.  Andrus,  and  some  of  the  children 
of  Mrs.  Andrus. 

It  is  further  proven,  that  Andrus  had  the  administration  of  his  wife*s  proper- 
ty and  shipped  her  crops,  contracted  accounts,  and  that  he  had  no  property. 

In  the  petition  plaintifis  allege  that "  said  Andrus  was  allowed  by  his  said  wife 
to  administer  her  property ;  to  dispose  of  the  revenues  thereof;  to  receive  and 
receipt  for  all  sums  of  money  due  her ;  and,  generally,  to  transact  all  her  business, 
approving  and  ratifying  all  that  he  did  in  her  name."  And,  "  That  by  said  con- 
duct, she  tacitly  authorized  the  obligations  entered  into  by  her  husband  for  her 
use,  and  left  those  with  whom  he  contracted  to  believe  that  she  would  ratify  and 
confirm  whatever  he  would  do  for  her  use,  and  for  her  account,  and  that  she  would 
pay  the  contracts  thus  made  with  him." 

The  testimony  in  the  record  is  meagre  and  insuflScient  to  charge  the  defendant 
with  the  items  which  were  probably  obtained  for  the  personal  use  of  the  hus- 
band. 

The  husband  is  the  head  and  master  of  the  community,  and  the  debts  which  he 
contracts,  as  a  general  rule,  enter  into  the  community.  C.  0.  2372.  The  cases 
in  which  the  wife  is  bound  are  exceptional,  and  the  party  seeking  to  hold  her 
responsible,  must  make  the  proof  which  renders  her  liable. 

The  mere  fact  that  the  goods  furnished  during  the  existence  of  the  communi- 
ty are  for  the  family  use,  docs  not,  in  general,  render  the  wife  liable,  although 
the  husband  has  no  separate  estate  and  no  other  property  except  the  revenues  of 
the  wife's  property  and  his  own  industry,  which  fall  into  the  community. 

Tlie  husband,  being  the  head  of  the  family  as  well  as  the  community,  is  obliged 
75 
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Um  to  provide  for  her  a  home,  "  and  to  furniflli  her  with  whatever  is  required  for  the 
Hasmait.  conveniences  of  life,  (tout  ce  qui  est  necessaire  pour  les  besoins  de  hi  vie]  in  pro- 
portion to  his  means  and  condition."  C.  C.  122,  2412  ;  Dumford  v.  Gross  and 
wife,  7  Mart  489  ;  Brandigee  v.  Kerr  and  mfe,  7  N.  S.  67  ;  9  An.  5  ;  10  Bob. 
72  ;  Sewell  et  ai,  v.  Cox.    See  also  case  of  Laplante  v.  Brtant,  ante  566. 

The  first  exception  to  this  general  rale  is  contained  in  Articles  2366  and  2409, 
where  the  wife  administers  her  separate  estate.  The  present  case  does  not  come 
within  this  exception.  Nor  have  we  been  cited  to  any  other  exceptional  pro- 
vision of  law  which  will  render  the  wife  responsible  for  these  supplies  ddiverod 
the  husband  for  his  own  use,  particularly  us  it  is  not  shown,  that  the  revenues  of 
defendant's  plantation  were  not  ample  to  pay  the  ordinary  expenses  of  the  fiunily 
and  plantation. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  as  to  said  defendant,  Catharine  Bar- 
man ;  and  it  is  now  ordered  that  said  plainti£b  recover  of  her,  the  said  Catherine 
Harman,  the  sum  of  two  hundred  and  eighty-one  dollars  and  sixty-nine  cents, 
with  five  per  cent,  interest  per  annum,  on  $66  69,  from  the  fourth  day  of  Sep- 
tember, 1854,  and  the  like  interest  on  the  sum  of  $225,  from  the  4th  day  of  De- 
cember, 1854,  until  paid.  And  it  is  further  ordered,  that  the  plaintiffs  pay  tbe 
costs  of  the  appeal,  and  the  defendant  pay  the  costs  of  the  lower  courL 


J.  M.   Johnston  ».  Camuack,  Squires  &  West. 

Where  a  party  scquestera  a  slave,  on  the  ground  that  she  has  an  hypothecary  right  npon  soch  stevf>, 
and  believes  that  the  slave  is  about  to  bo  carried  oat  of  the  State— ffdci :  That  the  Beqnc«tratioQ  wiH 
besetaside,  if  the  affidavit  does  not  set  forth  the  amoant  of  the  mortgage,  and  affiant  docs  wn 
therein  aver  positively  that  she  has  grounds  to  suppose  that  the  slave  is  about  to  be  carried  out  of 
the  State 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Martin,  Voorhies,  J. 
Simon  A  Gary  and  E.  Simon,  Jr.,  for  plaintiff  and  appdlant.    G,  A. 
Breaux,  for  defendant. 

Spofpobd,  J.  This  is  a  sequestration  sued  out  by  the  plaintiff  against  Cam- 
mack,  Squires  &  West,  as  third  possessors  of  the  slave  Lwinda,  upon  which  the 
plaintiff  claims  to  have  a  l^al  mortgage  for  the  reimbursing  of  her  parai^K^aJ 
effects,  alienated  by  her  husband,  George  W.  Johnston,  against  whom  she  has  a 
suit  still  pending. 

Cammack,  Squires  <fc  West  bought  the  slave  from  George  W.  Johnson,  who  is 
admitted  to  have  been  the  owner  and  possessor ;  they  also  acquired  possesdon 
from  him  before  the  sequestration. 

The  prayer  of  the  petition  in  the  present  case  is,  that  these  defendants  be  cited 
to  show  cause  on  the  trial  of  the  plaintiff's  suit  against  her  husband,  why  she 
should  not  exercise  her  hypothecary  rights  and  lien  over  said  slave  Ludnda^  and 
that  the  said  slave  be  sequestered  until  the  decision  of  that  suit 

Upon  exceptions  to  the  sufficiency  of  the  petition  and  the  affidavit,  the  seques- 
tration was  dissolved,  and  the  plaintiff  has  appealed. 
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She  sues  neither  for  the  ownership  nor  possession  of  the  slave.  She  merely  Jobsbiom 
alleges  that  she  has  an  hypothecary  right  upon  the  slave,  by  reason  of  a  legal  CiiaiAat. 
mortgage  she  has  upon  the  property  of  her  husband. 

The  affidavit  is,  that  the  facts  contained  in  her  petition  and  therein  stated  ss 
of  her  knowledge,  are  true,  and  that  those  therein  mentioned  as  derived  from  the 
knowledge  of  others,  she  believes  to  be  true. 

The  petition  states,  that  she  has  sued  her  husband  for  "large  sums  of 
money  belonging  to  her  in  her  own  separate  right,  as  well  as  in  the  right  of  the 
children  of  her  first  husband  ;"  for  which  she  claims  a  legal  mortgage  both  upon 
the  property  of  her  husband  and  of  the  community  ;  that  the  slave  Lucinda  is 
subject  to  such  mortgage ;  that  she  apprehends  that  the  said  slave  will  be  re- 
moved out  of  the  State,  and  from  the  jurisdiction  of  the  court  before  she  can 
exercise  her  legal  mortgage,  because  the  defendants,  Cammack,  Squires  &  West, 
arc  commission  merchants,  and  are  therefore  likely  to  dispose  of  Lucinda,  either 
in  or  out  of  the  State  of  Louisiana,  in  which  latter  case  her  rights  will  be  de- 
feated. 

The  affidavit,  even  when  elucidated  by  this  petition,  is  too  vague.  No  speci- 
fic amount  of  mortgage  debt  is  sworn  to,  so  that  defendants  in  the  sequestration 
are  deprived  of  the  opportunity  of  releasing  the  slave  by  paying  up  such  liqui- 
dated claim  as  there  may  be  against  her  ;  and  the  reasons  for  apprehension  are 
given  in  the  alternative,  the  plaintiff  not  avering,  positively,  that  she  has  ground 
to  suppose  the  slave  will  be  removed  out  of  the  State,  before  she  can  have  the 
benefit  of  her  mortgage  as  required  by  0.  P.  275,  No.  6,  which,  it  has  been  held, 
must  be  construed  in  connection  with  the  amendment  of  7th  of  April,  1826. 
See  Sellick  v.  Kelly,  11  Rob.  145  ;  Wilson  v.  Churchman,  4  An.  456. 

Judgment  affirmed. 


Danjean  &  Brother  v,  R.  S.  Blacketer. 

The  decision  in  the  case  of  CStrtit  v.  HZocfeeter,  Just  decided,  re-Afflrmcd. 

When  an  answer  to  an  intervention,  in  which  title  to  property  attached  is  sot  ap,  alleges  simulation  and 
fraa4  in  such  title,  and  aslcs  that  the  sale  to  the  intervener  be  annalled  on  these  grounds,  and  no 
exception  is  taken  to  the  Irregularity  of  such  proceedings,  the  court  will  inquire  into  and  examine 
the  questions  raised  in  such  answer,  and  will  not  reverse  a  Judgment  setting  aside  the  sale,  on  the 
ground  that  it  should  have  been  attacked  directly  in  a  revocatory  action,  and  not  collaterally  in  the 
attachment  suit. 

When  a  party  purchases  property  from  an  absconding  debtor,  it  is  presumed  that  he  most  have 
known,  that  his  vendor's  object  In  selling  bis  property  was  to  deprive  his  creditors  of  their  recourse 
upon  it. 

A  sale  made  under  such  circunistances  is  firaudnlcnt,  and  subsequent  payments  nuuie  by  the  purchaser 
cannot  cure  the  defects  of  Uh  title. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Mary,  Voorhies,  J. 
A.  L.  Tudcer,  for  plaintiff.    H,  C.  Wilson,  for  intervenor  and  appellant. 
Cole,  J.    The  motion  to  dismiss  this  appeal  is  overruled  for  the  reasons  given 
in  the  case  of  Curtis  v.  Blacketer,  just  decided. 

On  the  8th  of  October,  1856,  Buret  S,  Blacketer,  the  defendant,  purchased  of 
one  James  M.  Trousdale,  a  certain  lot  situated  in  the  town  of  Franklin,  parish 
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Oahjuv  of  St.  Mary,  with  all  the  buildings  and  improvements  thereon ;  also,  a  large 
Blackrbl  number  of  horses,  buggies,  wagon,  corn,  hay,  fodder,  blacksmith  shop,  wheel- 
wright and  carriage  trimming  shop,  together  with  a  livery  stable  situated  on  the 
lot,  for  the  price  of  $6,546  66},  of  which  amount  $2000  was  paid  cash,  and  the 
balance  was  payable  as  follows  :  $1500  on  the  Ist  of  March,  1857, ;  $1523  33} 
on  the  1st  of  March,  1658,  and  $1523}  on  the  Ist  of  March,  1859  :  for  which 
last  three  mentioned  amounts  Blacketer  delivered  to  his  vendor  his  three  promis- 
sory notes  bearing  mtercst  at  the  rate  of  eight  per  cent  per  annum  from  date 
until  paid. 

The  property  conveyed  was  specially  hypothecated  to  Trousdale,  the  vendor,  to 
secure  the  payment  of  the  notes,  which  were  identified  with  the  act  of  sale. 

On  the  2d  of  February,  1857,  Blacketer  sold  the  property  to  William  A.  WUum,, 
the  intervener  in  the  present  suit,  and  executed  an  act  of  conveyance  for  the 
same  at  the  city  of  Natchez,  Mississippi. 

Blacketer  having  absconded,  leaving  many  debts,  several  of  his  creditors  saed 
him  by  attachment,  and  among  others  Danjean  d  Brother  instituted  the  present 
suit  against  Blacketer,  and  attached  the  property. 

Wilson  intervened,  averring  that  the  property  is  not,  and  was  not  at  the  time 
it  was  attached,  that  of  Blacketer,  but  was  and  still  is  his. 

Plainti&,  in  their  answer  to  the  intervention,  alleged,  that  the  pretended  sale 
by  Blacketer  to  Wilson  was  an  act  of  simulation  and  fraud,  and  was  made  to 
cover  up  the  property  of  Blacketer,  and  to  defraud  his  creditors  of  their  legal 
rights  against  him.  They  deny  there  was  any  consideration  for  the  sale,  and 
aver  that  neither  money  nor  anything  else  was  paid  by  Wilson  to  Blacketer  for 
the  same.  They  demand  of  Wilson  strict  proof  of  the  bona  fides  of  the  sale  and 
of  the  consideration  therefor.  They  pray  to  have  the  intervention  dismissed  and 
the  pretended  sale  annulled. 

The  judgment  of  the  lower  court  decreed  the  sale  to  be  simulated  and  fraudo- 
lent,  dismissed  the  intervention,  and  ordered  that  the  property  attached  be  seized 
and  sold  to  satisfy  the  plaintiffs'  judgment 

Wilson  appealed. 

It  is  established  by  the  testimony  of  Kennedy,  that  Wilson,  by  his  agent,  the 
witness,  Kennedy,  on  the  eighth  of  February,  1857,  took  possession  of  the 
property  conveyed  to  him,  as  aforesaid,  on  which  day  he  received  from  Wdson 
the  deed  of  sale,  with  instructions  to  have  it  recorded,  which  he  caused  to  be  done 
in  the  parish  of  St  Mary,  on  February  9th,  1857.  That  he  ceased  to  be  the 
agent  of  Blacketer,  and  commenced  to  be  that  of  Wiison,  from  the  time  he  received 
the  letter  from  Wilson,  enclosing  the  deed  from  Blacketer ;  that  Wilson  assumed 
the  payment  of  the  notes  due  Trousdale,  the  vendor  of  Blacketer,  and  paid  thco 
$800  in  cash ;  and  afterwards  witness,  as  agent  of  Wilson,  paid  Trousdale  $2250  ; 
that  these  payments  were  made  after  the  attachment  had  been  levied. 

Even  conceding  that  an  actual  title  had  passed  from  Blacketer  to  Wilson, 
accompanied  with  possession,  and  that  the  plaintiffs  could  not  test  the  validity  of 
the  title  by  attachment  or  seizure,  so  far  as  relates  to  the  immovables  sold ;  bat 
that  a  direct  action  must  be  brought  to  avoid  the  contract  as  fraudulent,  yet,  as 
the  answer  to  the  intervention,  which  set  up  title  to  the  property,  alleged  simuk- 
tion  and  fraud,  and  asked  the  sale  to  be  annulled ;  as  no  exception  was  made  to 
the  regularity  of  the  proceedings,  and  the  parties  to  the  suit  have  examined  the 
questions  of  fraud  and  simulation  ;  we  consider  it  our  duty  to  inquire  if  the  sale 
were  fraudulent,  and  not  to  reverse  the  decision  on  the  ground  that  the  party 
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ought  to  have  institiited  the  revocatory  action,  and  not  to  have  proceeded  to       daxj&ut 
test  the  title  by  attachment  Bla 

The  circumstances  of  this  case  show  the  sale  to  have  been  frandolent. 

Blacketer  having  committed  a  criminal  offence,  absconded  from  the  parish  of 
St.  Mary,  leaving  no  other  property  to  meet  his  liabilities,  but  that  conveyed  to 
Wilson.  Kennedy,  the  witness  of  the  intervener,  testifies  that  Blacketer  had 
forged  the  names  of  some  persons  to  a  note  of  $2300  :  "  he  left  here,  did  not  bid 
any  person  good  bye,  thinks  he  left  in  the  night,  knows  that  Blacketer,  the  last 
time  he  left  here,  was  pretty  largely  indebted,  and  there  are  several  suits  against 
him." 

Kennedy  testifies,  that  Blacketer  left  about  the  19th  or  20th  March,  1857 ;  it 
must,  however,  have  been  believed  by  some,  he  had  departed  permanently  pre- 
vious to  this  time ;  for  the  petition  of  attachment  in  this  case  was  filed  on  the 
17th  February,  1857,  accompanied  with  the  affidavit  of  the  truth  of  the  allcga- 
tioDS  in  the  petition  ;  and  one  of  these  was  that  Blacketer  had  departed  perma- 
nently from  the  State. 

Kennedy  also  says  :  that  Wilson  came  to  Franklin  for  the  first  time  in  Febru- 
ary, 1857,  that  Wilson  returned  there  with  Blacketer  on  the  17th  or  18th  of 
March.  As  the  deed  of  sale  was  executed  at  Natchez  on  the  2d  of  Febmary, 
1857,  the  sale  must  have  been  made  by  Blacketer  to  Wilson  before  the  latter  had 
ever  been  at  Franklin,  where  the  property  was  situated. 

So  that  he  bought  a  lot,  stable,  horses,  and  a  variety  of  other  property,  without 
ever  having  seen  them.  Besides,  he  buys  all  the  books ;  also,  the  accounts,  assets 
and  credits  belonging  to  the  stable,  which  had  accrued  after  the  7th  October, 
1856. 

Such  conduct  is  not  in  the  usual  course  of  business. 

As  Wdson  came  to  Franklin  in  February,  and  the  attachment  was  levied  on 
the  17th  of  the  same  month,  and  a  copy  of  the  notice  of  attachment  was  left  in 
the  hands  of  Kennedy,  who  resided  at  the  house  of  Blacketer,  it  does  not  seem 
reaaonable  to  believe  that  Wilson  was  ignorant  of  the  embarrassed  condition  of 
Blacketer ;  and  therefore,  even  if  he  did  buy  the  property  to  secure  his  own  debts, 
it  was  in  fraud  of  the  other  creditors. 

There  is  no  proof  that  Wilson  paid  any  consideration  at  the  time  of  the  sale. 
Kennedy  says,  that  Blachster  was  largely  indebted  to  Wilson  ;  but  his  knowledge 
is  derived  from  the  two  parties  to  the  sale.  Their  admissions  cannot  have  much 
weight  under  the  circumstances  of  this  case.  Kennedy  aJso  says,  that  all  he 
knows  about  the  consideration  of  the  sale,  is  what  both  parties  told  him. 

There  is  not,  then,  a  particle  of  proof,  that  Blacketer  was  indebted  to  Wilson, 
or  that  any  consideration  was  paid  for  the  property,  except  that,  after  the  attach- 
ment had  been  levied,  Wilson,  and  Kennedy,  pretending  to  be  the  agent  of  Wilson, 
made  two  payments  on  the  mortgage  notes  due  Trousdale, 

It  should  also  be  noticed,  that  Kennedy  had  been  in  the  employ  of  Blacketer, 
and  was  so  at  the  time  of  the  pretended  sale. 

He  held  the  property,  in  the  absence  of  Blacketer,  as  his  agent ;  and  after  the 
letter  of  Wilson,  he  suddenly  becomes  the  agent  of  the  latter,  and  wbuld  not  let 
Blacketer  ride  a  horse  out  of  the  stable. 

Blacketer  was  an  absconding  debtor.  Wilson  must  have  known  that  his  object 
in  selling  the  property  was  to  deprive  his  creditors  of  recourse  upon  it. 

The  act  of  sale  being  fraudulent,  the  subsequent  payments  by  Wilson  cannot 
cure  the  defects  of  his  title. 
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DAifjKAK  They  were  made  after  the  ezecntion  of  the  attachment,  and  appear  to  have 

Blacksikr.       been  made'  solely  to  bolster  up  his  pretended  title.     Zacharie  v.  Buchnan, 
8  L.  308  ;  1  M.  240 ;  11  R.  190 ;  18  L.  388 ;  C.  C.  1963, 1964, 1973. 
The  sale  is  clearly  null. 
Judgment  affirmed,  with  costs  of  appeal. 


Bank  of  Louisiana  u  James  Morgan  et  al. 

A  drawer  of  a  bill  of  exchange  is  eniiUod  to  notice  of  protest  for  non-paymont,  where  it  appears  that 
Bttch  bill  was  not  gl^en  for  his  accomodation,  but  that  of  the  acceptors,  who  had  specially  contracted 
that  the  bill  should  bo  paid  at  maturity. 

The  fact  that  the  bill  was  payable  by  the  acceptors,  at  a  particular  place,  did  not  dispense  the  iM^er, 
who  wished  to  Ox  a  liability  upon  the  drawer,  from  the  duty  of  notifying  him  of  the  protest  for  non- 
payment. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Landiy,  Martd,  J. 
/.  E,  Kingj  for  plaintiff.     Stoayze  <&  Moore,  for  defendant  and  appellant. 
Spofford,  J.    The  defendant,  Morgan,  has  appealed  from  a  jndgmoit  ren- 
dered against  him  as  drawer  of  a  bill  of  exchange. 
His  defence  is,  that  he  had  no  notice  of  protest 

On  the  other  side,  it  is  contended  that  he  was  not  entitled  to  notice,  and  that, 
if  he  was,  there  is  sufficient  proof  that  due  notice  was  given. 

1.  It  appears  (as  is  admitted  by  plaintiff's  counsel)  from  the  answers  to  inter- 
rogatories on  facts  and  articles,  that  the  draft  was  not  given  for  the  accomoda- 
tion of  the  drawer.  It  further  appears  from  the  same  answers,  that  arrangements 
were  made  between  the  drawer  and  the  drawees,  by  which  the  latter  spedaUy 
contracted  with  the  former  to  pay  his  bill  at  maturity,  under  such  circumstances 
as  entitled  him  to  a  notice  of  protest  for  non-payment. 

The  fact  that  the  bill  was  payable  by  the  acceptors  at  a  particular  place,  did 
not  dispense  the  holder,  who  wished  to  fix  a  liability  upon  the  drawer,  from  the 
duty  of  notifying  him  of  the  protest  for  non-payment 

2.  The  burden  of  proving  due  notice  to  the  drawer  was  assumed  by  the  plain* 
tiff.  The  notary  certifies  that  he  sent  the  notice  for  the  drawer,  Morgan,  who 
was  also  the  first  endorser,  inclosed  in  the  notice  to  the  last  endorser,  E.  McHkennyt 
cashier,  to  Opelousas,  by  mail,  on  the  day  of  the  protest  McWtenny  had  una 
day  to  notify  the  prior  endorse^,  Morgan.  But  the  proof  of  this  notice  is  want- 
ing. No  minute  seems  to  have  been  kept  at  the  office  of  Mr.  McUhenny^  cashier, 
to  show  that  any  notice  was  even  received  by  him,  or  that  any  notice  was  foi^ 
warded  to  Morgan.  After  an  interval  of  four  years,  DehaUlon,  agent  of  Mcllhemy, 
can  only  testify  that  it  was  the  invariable  rule  to  forward  such  notices  for  other 
parties  as  were  received  at  the  office ;  he  cannot  say  that  he  received  the  notice  in 
the  present  case,  but  remembers  to  have  sent  notices  to  these  same  parties,  but 
does  not  remember  whether  it  was  in  this  particular  case.  Such  evidence  is  quite 
insufficient  to  establish  a  l^al  notice.  Nor  is  it  aided  by  the  answers  of  appel- 
lant to  the  interrogatory  propounded  to  him  by  the  plaintiff  upon  this  point  He 
said  that  '^  he  had  no  recollection  of  having  been  notified  of  the  protest  of  said 
draft,  he  believes  he  was  not  notified."    This  is  not  evasive,  and,  after  a  lapse  of 
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foor  years  from  the  date  of  the  circumstance  inquired  of,  an  answer  could  hardly     Bakk  w  la. 
be  expected  to  be  more  positive.  .  Moroax. 

It  is  unnecessary  to  notice  the  bill  of  exceptions.  If  we  disregard  that  portion 
of  one  of  defendant's  answers  which  was  objected  to,  the  case  is  not  altered  in 
any  material  respect. 

It  is,  therefore,  ordered,  that  the  judgment,  as  against  the  defendant,  James 
Morgan,  be  avoided  and  reversed  ;  and  it  is  now  ordered  and  decreed,  that  there 
be  judgment  in  his  favor  as  in  case  of  nonsuit,  with  costs  in  both  courts. 


Julienne,  f.  w.  c,  v,  Louise  Toubiac. 

Where  a  slave  was  sold,  on  the  condition  that  the  purchaser  shoald  emancipate  her  as  toon  as  it  could 
eedone — Hdd:  That  the  Act  of  the  Ixigislataro  of  1857,  prohibiting  the  emancipation  of  glares  in 
this  State,  renders  the  fulfilment  of  the  condition  impossible,  while  that  Act  remains  in  force. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Martel,  J, 
jF.  Thampsonj  for  plaintiff.    Dupre  <ft  Garland,  for  defendant ;  Stoayze  & 
Moore,  for  intervener  and  appellant. 

Spofford,  J.  The  plaintiff,  a  woman  of  color,  brought  this  suit  on  the  24th 
of  April,  1857,  for  her  freedom  and  that  of  her  children.  She  avers,  that  on  the 
3d  of  July,  1837,  her  former  mistress,  Mrs.  Cydaiise  Ddachaise,  widow  of  Jciin 
Thompson,  sold  her  to  the  defendant's  ancestor  upon  condition  that  she  should  be 
emancipated  according  to  law ;  that  defendant's  ancestors  died  without  fulfilling 
that  condition  of  her  purchase ;  that  defendant  wrongfully  holds  her  in  slavery  ; 
and  that  no  legal  impediment  exists  to  her  being  emancipated  according  to  the 
intent  of  the  parties  to  the  sale  aforesaid. 

It  is  thus  admitted  that  the  plaintiff,  born  a  slave,  has  not  yet  been  legally 
emancipated. 

The  Act  of  March  6th,  1857,  passed  several  weeks  before  the  institution  of  this 
suit,  is  a  bar  to  the  action.  **  From  and  after  the  passage  of  this  Act,  no  slave 
shall  be  emancipated  in  this  State."    Session  Acts,  p.  55. 

It  docs  not  divest  a  vested  right,  for  the  condition  upon  which  the  defendant's 
ancestor  acquired  title  to  the  plaintiff  was,  "  que  la  dite  dame  veuve  Don  Louis 
Touriac  donnera  la  liberte  k  la  dite  negritto  Julienne,  sitdt  que  faire  se  pourra" 
If  it  should  hereafter  become  possible,  the  plaintiff  will  have  a  remedy.  At 
present  she  has  none.  The  time  for  her  to  acquire  freedom  has  not  arrived. 
The  judgment,  we  think,  should  be  changed  from  a  final  judgment  in  favor  of  the 
defendant  to  one  of  nonsuit. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  avoided 
and  reversed  ;  and  it  is  now  ordered  and  decreed,  that  there  be  judgment  against 
the  plaintiff's  claim,  as  in  a  case  of  nonsuit,  and  that  plaintiff  pay  the  costs  in- 
curred in  the  District  Court ;  those  of  this  appeal  to  be  paid  by  the  defendant 
and  appellant. 
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Bank  op  Louisiana  u  John  P.  Hudson  et  als. 

A  dofend&nt  who  has  allowed  a  Judgment  by  defiuilt  to  bo  made  final  against  him,  is  fneompete&i  to 
testify  upon  the  trial  of  the  case  as  to  his  co-defendant,  who  has  answered,  be  being  interested  in  the 
question  aC  costs. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Landry,  Mattel,  J. 
/.  E,  King  J  for  plaintiff  and  appellant,    Levfis  <§  Porter^  for  defendant. 

Mebrick,  C.  J.  This  suit  is  brought  against  John  P,  Hudson,  as  drawer,  and 
Thomas  C.  Anderson  and  Thomas  M.  Anderson  (composing  the  late  firm  of 
Thomas  C,  Anderson  db  Co.)  as  acceptors  of  a  bill  of  exchange  held  by  the 
plaintiff.  John  P.  Hudson  answered  plaintiff's  petition.  The  other  two  defot- 
dants  suffered  judgment  by  de&ult  to  be  made  final  against  them. 

After  the  judgment  against  the  two  Andersons  had  acquired  the  force  of  the 
thing  adjudged,  the  case  was  brought  on  for  trial  as  to  Hudson,  and  ITiomas  C. 
Anderson  was  offered  as  a  witness  by  the  plaintiff  to  prove  that  Hudson  had  no 
funds  in  the  hands  of  the  drawers  and  acceptors  at  the  maturity  or  before,  to  pay 
the  same,  and  that  he  had  no  engagements  or  transactions  with  them  to  justify 
him  in  believing  that  the  same  would  be  paid  by  them  at  maturity.  The  tcsti* 
mony  was  objected  to  on  the  ground  that  the  witness  was  a  party  to  the  suit  and 
directly  interested  to  testify  in  favor  of  plaintiff.  The  objection  having  been  sus- 
tained, and  the  plaintiff  having  excepted,  the  present  appeal  is  taken  mainly  to 
test  the  correctness  of  the  ruling  of  the  District  Judge  in  this  particular. 

The  District  Judge  does  not  appear  to  us  to  have  erred  in  excluding  the  testi- 
mony of  the  witness.  He  was  interested  in  the  question  of  costs,  and  by  giving 
the  plaintiff  another  debtor  in  sdido  for  the  costs,  he  diminished  the  amount 
which  he  and  his  partner  might  ultimately  l^e  compelled  to  pay.  The  question 
might  have  been  materially  different  had  a  separate  suit  been  conunenced  against 
the  defendant,  Hudson,  who,  under  the  commercial  law,  would  have  had  no 
recourse  against  his  acceptors  for  the  costs.  See  Buckner  dt  Stanton  v.  Watt,  19 
L.  R.  215. 

The  draft  sued  on  was  payable  at  the  house  of  W.  &  Donndl,  in  New  Orleans. 
This  fact  did  not  of  itself  release  the  holder  from  his  obligation  to  make  a  demand 
at  the  proper  place,  and  give  notice  of  the  dishonor  to  the  drawer  or  indorser. 

The  answer  is  a  general  denial,  and  the  burden  of  proof  was  upon  the  plaintif 
to  show  circumstances  rendering  the  drawer  liable. 

According  to  the  view  we  take  of  this  case,  the  judgment  ought  to  have  b^n 
one  of  nonsuit,  and  not  a  final  judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  appcalal 
from  be  amended  so  as  to  read  in  favor  of  the  defendant  as  in  case  of  notisftit, 
and  that  the  same  so  amended  be  affirmed,  the  defendant,  John  P,  Hudson,  pay- 
ing the  costs  of  the  appeal. 
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W.  A.  WiLsox  V.  Lewis  R.  Curtis  et  als. 

Where  the  title  to  property,  seized  by  the  creditors  of  the  vendor,  was  decreed  to  be  fhtudolent  and 
simulated,  In  a  suit  to  which  the  vendee  was  a  party— field ;  That  such  Judgment  is  ret  judicataj  as 
to  the  vendee's  claim  to  the  title,  bat  not  as  to  his  other  claims  upon  the  property  ;  and  if  he  have 
any  privilege  or  right  to  claim  any  portion  of  the  price,  he  should  have  an  opportunity  of  showing  it 

Hetd,  also, that  he  was  not  entitled  to  exxjoin  the  sale  of  the  property,  but  his  privileges  should  have  been 
enforced  upon  the  proceeds  of  the  sale. 

It  is  not  necessary  that  an  affllavit  for  injunction  made  by  an  agent,  should  sot  forth  the  absence  of  the 
principal,  it  is  sufflcieut  to  prove  on  the  trial  that  he  was  absent  at  the  Urns  the  affllavit  was  made. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Mary,  Voorhies,  J. 
H.  C.  <&  T.  G,  Wilsoriy  for  plaintiflf  and  appellant.    A,  L,  Tuckevy  for  de- 
fendant. 

Cole,  J.  B.  5.  Blackcter  having  absconded,  L,  R.  CartiSy  one  of  his  creditors, 
instituted  a  snit  against  him,  and  attached  his  property. 

William  A,  Wilsoriy  the  plaintiflf  in  this  proceeding,  intervened  in  that,  alleging 
himself  to  be  the  owner  of  the  property  attached  therein. 

The  lower  court  considering  the  sale  of  the  said  property  from  Blacketer  to 
Wilson  to  be  simulated  and  fraudulent,  rendered  judgment  against  the  intervenor, 
and  in  favor  of  Curtis, 

The  latter  having  caused  a^.  fa.  to  issue,  was  arrested  in  its  execution  by  an 
injunction,  which  is  the  present  action. 

The  grounds  of  the  injunction  are  as  follows  : 

1.  That  the  title  of  the  property  seissed  is  in  Wilson^  the  plaintiflf  in  the  injunc- 
tion. 

2.  But  if  the  court  be  of  opinion  that  he  is  not  the  real  owner,  then  he  alleges 
that  he  has  paid  certain  notes  that  were  due  Trousdale^  the  vendor  of  the  property 
to  Blacketer y  and  secured  by  mortgage  on  the  property. 

That  the  mortgage  and  vendor's  privilege  of  Trousdale  were  superior  to  the 
claim  of  any  other  person,  and  by  these  payments  he  is  subrogated  to  the  liens 
and  mortgages  aforesaid. 

3.  That  Blacketer  is  indebted  to  him  in  the  further  sum  of  812,680,  for  money 
advanced  him  and  for  mules  furnished  him  for  sale. 

4.  That  he  has  erected  a  stable,  in  lieu  of  the  old  one  consumed  by  fire,  at  the 
cost  of  one  thoixsand  dollars,  for  which  he  claims  a  privilege. 

He  prays  to  be  decreed  to  have  a  valid  title  to  the  property,  and,  if  this  be  not 
granted,  then  that  his  privilege  be  recognized  on  the  property,  and  that  it  be 
seized  and  sold  to  satisfy  his  claims,  and  prays  that  defendants  may  be  enjoined 
from  proceeding  further  with  the  sale  of  the  same. 

The  plea  of  res  judicata  was  filed  by  defendants  and  sustained  by  the  court. 

It  is  valid  against  the  claim  of  plaintiff  to  the  title  to  the  property,  but  not 
against  his  other  claims. 

It  is  true,  that  in  the  former  suit  many  of  these  claims  were  considered  in  de- 
termining the  character  of  the  sale  of  Blacketer  to  him.  They  were  plead  in  de- 
fence of  his  title,  but  although  his  title  was  declared  to  be  fraudulent,  this  did  not 
decide  that  he  may  not  have  paid  a  part  of  the  price. 

If  he  have  any  privilege,  or  a  right  to  claim  any  portion  of  the  price,  he  should 
76 
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have  an  opportunity  of  showing  it.  C.  C.  1977.  He  was  not  entitled  to  enjoin 
the  sale  of  the  property.  His  privilege  ought  to  have  been  enforced  on  the  pro- 
ceeds of  the  sale.    C.  P.  300. 

Defendants  objected  to  the  affidavit  for  the  injunction,  because  it  was  made  by 
the  agent  of  plaintiff,  and  it  did  not  state  the  latter  was  absent. 

Sec.  16  of  the  Act  of  1839,  Session  Acts,  p.  168,  does  not  require  the  absence 
of  the  principal  to  be  declared  in  the  affidavit  of  the  agent 

It  suffices  to  prove  on  the  trial  the  absence  of  the  principal  when  the  agent 
made  the  affidavit. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  amended, 
so  that  the  rights,  privileges  or  mortgages  of  every  kind  that  plaintiff  may  have,  if 
any  such  there  be,  are  reserved  to  him  to  be  enforced  on  the  proceeds  of  the  sale 
of  the  property,  and  that  the  judgment  so  amended  be  affirmed,  and  that  the  coste 
of  the  appeal  be  paid  by  Uie  appellee. 


Kimball  &  Sikger  v.  Pcller  &  Millard. 

A  promUigory  note  not  being  iiayablo  until  after  the  expiration  of  the  throe  days  of  grmce,  preacriptioii 
only  commences  to  run  from  that  date. 

APPEAL  from  the  District  Court  of  the  Parish  of  S.  Martin,  Voorktes,  J. 
/.  G.  Olivier,  for  plaintiffs.     DeBlanc  eft  Fuseiier,  for  defendants  and  ap- 
pellants. 

Cole,  J.    This  is  an  action  upon  a  promissory  note. 

Plaintiffs,  administrators  of  the  estate  of  Jaspard  M,  Singer,  aver  that  he  was 
at  his  decease  the  holder  and  owner  of  the  note  ;  that  it  was  drawn  by  the  defend- 
ants, who  were  then  commercial  partners,  and  made  payable  to  the  order  of  one 
Hector  Pritchanl,  who,  subsequently  and  before  maturity,  transferred  it  by  blank  in- 
dorsement to  said  /.  M,  Singer.  That  said  note  is  secured  by  mortgage  upon 
certain  projierty,  of  which  it  was  a  part  of  the  price. 

Defendants  aver,  that  the  note  has  been  extinguished  by  compensation  and  pay- 
ment ;  that  there  was  a  note  bearing  mortgage  on  said  property  in  favor  of  MilUr 
<fe  Murphy,  vendors  of  a  part  of  said  property  to  Pritchard,  for  more  than  suf- 
ficient to  compensate  the  note  upon  which  this  suit  has  been  instituted. 

That  said  Jajipard  M.  Singer  had  assumed  to  pay  one-sixth  of  the  said  mort- 
gage note,  due  Miller  &  Murphy.  That  Miller  &  Murphy  were  about  to  execute 
their  mortgage  against  the  said  property  in  possession  of  defendants,  and  in  order 
to  protect  their  property,  defendants  were  obliged  to  pay  not  only  the  share  for 
which  they  were  responsible,  but  also  the  share  of  said  Jaspard  M.  Singer,  for 
which  he  was  individually  liable. 

This  plea  cannot  be  maintained,  for  the  following  reasons  : 

On  the  26th  June,  1846,  articles  of  agreement  were  executed  between  Jaspard 
M.  Sijiger  and  Fuller,  one  of  the  defendants,  by  which  Singer  "  sold  his  rights, 
credits  and  interest  to  all  property  owned  by  hini  in  company  with  H.  Pritchard, 
E.  W.  Fuller  and  N.  P.  Millard,  nAme\y  :  all  his  interest  in  the  Chicot  Pass  saw- 
mill, and  all  the  lands  and  improvements  thereon,  which  he  bought  of  Hator 
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Pritchard  aa  described  in  an  act  of  sale  from  said  Pritchard  to  E,  W.  Fuller,  J,       kimbaix 
M.  Singer  and  N,  P.  Millard,  wherein  the  said  Pritchard  sold  one-sixth  of  the        fuoeb. 
said  land  and  improvements  to  the  said  /.  M.  Singer,  which  the  said  Singer  now 
sells  to  E.  W,Fullei',&c." 

A  part  of  the  consideration  of  this  sale  was,  that  said  Fuller  bound  himself  to 
pay  "  all  the  said  /.  M,  Singers  liabilities,  as  a  partner  in  the  firm  of  Pritchard, 
Fuller  <ft  Co.  as  they  stood  on  the  1st  of  January,  1846." 

That  the  debt  of  Singer  for  the  one-sixth  of  the  property  was  included  in  the 
liabilities  mentioned  in  the  preceding  sale  appears  from^^the  articles  of  agreement 
between  H,  Pritchard,  E.  W.  Fuller,  J.  M.  Singer  and  N,  P.  Millard,  on  the  9th 
October,  1844. 

They  declare  that  they  had  formed  a  copartnership  "  for  the  purpose  of  trans- 
acting all  kinds  of  lawful  business  ;  that  of  sawing,  freighting  and  selling  lumber 
in  particular,  keel  and  steamboating,  &c.,  under  the  style  and  name  of  Pritchard, 
Fuller  <t  Co:* 

"  And  that  on  the  abovemsntioned  day  the  said  Pritchard  sold  to  the  said  Ful- 
ler one-third,  and  to  Singer  and  Millard  one-sixth  each  of  the  Lake  Chicot  saw- 
mill ;  also  an  equal  proportion  to  each  one  of  all  the  lands,  tools,  cattle,  beasts, 
and  everything  belonging  to  the  aforesaid  saw-mill  when  purchased  by  the  said 
Pritchard  of  John  B.  Murphy  and  John  F,  Miller  ;  also  a  right  of  preemption 
obtained  by  the  said  PritcJiard  of  the  United  States  of  America,  to  a  fraction  of 
land  bordering  on  Lake  Chicot  Pass  and  Grand  Lake,  on  which  the  said  saw- 
mill stands.  Each  agreeing  to  pay  to  the  said  Pritchard  the  pro  rata  share  he  has 
bought  of  said  property,  in  amount  equal  to  the  sum  paid  by  said  Pritchard  in  his 
purchase  of  said  Murphy  <&  Miller,  and  all  incidental  expenses  included,  which 
sums  are  to  be  paid  by  causing  an  equal  amount  of  said  Pritchard' s  notes  given  to 
the  said  John  B.  Murphy  and  John  F.  Miller,  on  the  purchase  of  said  property 
to  be  cancelled,"  &c. 

It  appears  clear  from  this  act  that  one  of  the  liabilities  of  Singer,  as  a  partner, 
was  to  pay  one-sixth  of  the  notes  due  by  Pritchard  to  Murphy  <&  Miller. 

Singer  and  his  copartners  could  not  have  conducted  their  business  unless  they 
remained  in  possession  of  the  saw-mill ;  and  they  could  not  retain  possession  un- 
less they  paid  its  price  and  that  of  the  other  property  connected  with  it 

It  was  as  much  one  of  Singers  liabilities,  as  a  partner,  to  pay  the  price  of  his 
share  of  the  property,  as  it  would  have  been  to  have  complied  with  his  obligation 
if  he  had  agreed  to  furnish  a  certain  amount  of  cash,  as  a  part  of  the  capital  of 
the  firm  of  which  he  was  a  member. 

Singer  evidently  substituted  Fuller  in  his  place,  as  vendee  of  Pritchard,  and  as 
a  partner  in  the  firm,  so  far  as  relates  to  the  partnership  debts,  and  Fuller  assumed 
all  the  responsibilities  of  Singer  towards  Pritchard,  as  his  vendee,  and  also  all  the 
liabilities  of  Singer  for  the  partnership  debts. 

It  cannot  be  successfully  contended,  that  Fuller  assumed  the  personal  liabilities 
of  Singer  for  debts  contracted  by  the  partnership  in  the  conduct  of  their  business 
as  a  commercial  firm,  and  not  the  liability  of  Singer  for  his  proportion  of  the 
real  estate  possessed  by  the  partnership  ;  because  the  subject-matter  of  the  sale 
was  the  interest  possessed  by  Singer  in  landed  property  ;  and  it  is  not  reasonable 
to  suppose  that  in  selling  it,  he  would  leave  a  mortgage  debt  suspended  over  him, 
and  provide  for  paying  all  his  liabilities  except  this.  The  usual  course  of  busi- 
ness is  to  oblige  the  vendee  to  assume  the  liabilities  of  the  vendor  for  the  price  of 
the  property,  and  to  agr^  to  pay  all  mortgages  thereon. 
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^^^^'^  Besides,  the  debt  of  Singer  to  Pritchard  was  one  of  his  liabilities  as  a  partner, 

^'^"J'*  which  his  obligations  to  his  copartners  necessitated  him  to  pay,  or  to  provide  for 
its  payment,  by  getting  a  third  party  to  assume. 

It  is  evident,  therefore,  when  Fuller  paid  the  mortgage  debt,  formerly  due  by 
Singer,  he  only  paid  what  he  owed,  and,  as  the  District  Judge  justly  remarks, 
"  That  whatever  payments  were  made  by  Fuller  inured  to  his  own  benefit  and 
extinguished  his  liabilities,  that  he  could  not  recover  from  the  estate  of  Singer 
the  amounts  thus  paid  ;  and,  as  a  consequence,  his  assignment  of  these  notes  to 
Fvller  and  Millard,  the  defendants,  could  not  confer  greater  rights  to  that  firm." 

The  plea  of  prescription  of  five  years  is  plead  by  defendants. 

The  note  sued  upon  being  due  in  all  the  month  of  March  was  so  on  the  SIst  of 
March,  1849,  and  did  not  become  payable  till  after  the  expiration  of  the  three 
days  of  grace,  to  wit :  on  the  third  of  April,  and  as  the  petition  was  filed  on  the 
3l8t  March,  1854,  and  the  citation  was  served  on  the  defendants  on  the  Ist 
April,  1854,  the  plea  of  prescription  cannot  prevail.  Wood  v.  Mullen,  3  B.  p. 
395 ;  Wagner  v.  Kenner,  2  R.  p.  121 ;  DeArmas  v.  DeArmas,  3  A.  528. 

Judgment  affirmed,  with  costs. 


Stille,  Tutor,  v.  Beauchaicp,  Tutor. 

Wh«re  tbe  appeal  bond  recites  the  Judgment,  and  sets  forth  the  fact  that  the  appellant  has  takfiia 
suspensive  appeal  from  such  Judgment,  and  a  blank  is  left  for  the  amount  to  be  filled  up,  it  will  hr 
presumed  that  the  blank  was  led  in  order  to  ascertain  by  calculation  the  amount  Axed  by  lav  for  a 
suspensive  appeal,  and  the  parties  signing  the  bond  will  be  bound  for  that  amount. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Landry,  Martd,  J. 
Swayze  <&  Moore,  for  plaintiff.    Lewis  <ft  Porter,  for  defendant  and  appel- 
lant 

Merrick,  G.  J.  This  suit  is  brought  to  recover  of  the  defendants  in  solido, 
five  hundred  and  ten  dollars  and  legal  interest  upon  the  same,  as  sureties  upon  an 
appeal  bond.  The  order  of  appeal  was  in  the  alternative,  viz  :  that  the  appeal 
should  be  suspensive  upon  the  defendant  giving  bond  according  to  law,  that 
it  should  be  devolutive  by  giving  bond  in  the  sum  of  one  hundred  dollars.  The 
bond  was  filled  up  except  as  to  the  amount  which  was  left  in  blank.  It  recited 
the  judgment,  and  that  the  appellant  had  taken  a  suspensive  appeal  to  the  Su- 
preme Court  from  the  same.  And  the  condition  was  in  the  usaal  form,  that 
Anderson  should  prosecute  his  appeal,  &c. 

When  the  transcript  of  appeal  was  made  out,  the  Clerk  erroneously  copied  the 
bond  as  having  the  blank  filled  with  the  sum  of  one  hundred  dollars,  whereas  it 
was  not  filled  up  with  that  sum  or  any  other. 

"We  are  of  the  opinion,  from  the  recital  in  the  bond  itself,  that  it  was  intended 
for  a  suspensive  appeal,  and  that  the  blank  was  left  in  order  to  ascertain  the 
amount  thereof  by  a  calculation  which  was  necessary  for  that  purpose.  See  case 
of  Mason  Y,  Williams,  12  An.  68. 

The  court  did  not  err  in  setting  aside  the  order  for  a  trial  by  jury  and  placing 
the  case  on  the  court  docket.    Revised  Statutes,  p.  99,  {  51. 

Defendants  further  contend  that,  as  Anderson  was  condemned  to  pay  five^izths 
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of  the  hire  of  the  slaves  from  the  fourth  day  of  February,  1856,  until  he  should         Sraxa 
deliver  them  up  according  to  law,  they  cannot  be  held  responsible  for  the  hire     Bbauchamp. 
after  they  are  delivered  up  to  the  Sheriff. 

We  are  of  the  opinion  that  this  objection  is  well  taken,  and  that  the  District 
Court  fell  into  an  error  in  calculating  the  hire  to  the  day  of  sale,  instead  of  the 
the  day  of  delivery  to  the  Sheriff.  It  is  true,  that  after  they  were  delivered  to  the 
Sheriff,  in  order  to  save  expense,  he  left  them  upon  the  plantation  of  Andersout 
but  it  was  under  an  express  agreement  that  he  was  not  to  be  charged  with  their 
keeping,  nor  Anderson  with  their- hire,  and  that  Anderson  was  to  act  for  him  as 
his  agent.  The  Sheriff  having  taken  possession  of  the  slaves  and  having  ap- 
pointed Anderson  his  keeper  under  a  special  contract,  there  cannot  be  any  just 
reason  for  charging  Anderson's  sureties  for  a  period  longer  than  that  of  the  de- 
livery of  the  slaves  to  the  Sheriff,  in  satisfaction  of  the  decree.  Courtney  v.  Hunt, 
6  An.  177. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  amended  so  as  to  reduce  the  snm  of  sixteen  hundred  and  twenty-eight 
dollars  and  twenty-five  cents,  allowed  plaintiff  thereby,  to  fifteen  hundred  and 
forty-five  dollars  and  seventy-five  cents,  with  the  interest  allowed  by  said  decree, 
and  that  the  judgment  so  amended  be  affirmed,  the  plaintiff  paying  the  costs  of 
the  appeal. 


Cydalise  Thompson 't\  AmoRK  Tourtac  et  als. 

The  vendor  of  a  slave  is  not  entitled  to  rescission  of  the  sale,  on  the  ground  that  the  vendee  had  not  ful- 
filled the  condition  of  emancipating  the  slave  as  soon  as  it  could  he  done,  if  during  the  time  that  it  was 
possible  the  emancipation  could  have  been  legally  effected  the  vendee  wax  not  put  in  default,  and  by 
subsequent  legislation  the  emancipation  within  the  Stote  became  impossible. 

The  vendee  could  not  change  the  nature  and  origin  of  his  {Mssossion,  so  as  to  acquire  a  title  by  prescrip- 
tion, and  if  it  became  afterwards  legally  possible  to  eflect  the  emancipation  the  contract  would  be 
binding, and,  therefore,  the  Judgment  of  the  court  below  should  have  been  one  of  nonsuit. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Martel,  J. 
Swayze  dt  Moore,  for  plaintiff  and  appellant.    Dupre  <&  Garland ,  for  de* 
fendants. 

Spofpokd,  J.  The  day  after  Julienne  brought  the  suit  for  her  freedom,  which 
has  just  been  decided,  Mrs,  Thompson  instituted  the  present  action  against  the 
defendants,  heirs  of  Hyacinthe  Boisdore,  widow  of  Bon  Louis  Touriac,  to  dissolve 
the  sale  made  by  the  former  to  the  latter*  of  the  slave  Julienne,  on  the  3d  July, 
1837.  The  dissolution  of  the  sale  is  demanded  on  the  ground,  that  the  vendee 
has  failed  to  comply  with  its  principal  condition,  which  was  to  emancipate  said 
slave  so  soon  as  it  should  he  practicable. 

The  sale  was  made  for  9600.  Bat  the  condition  aforesaid  was  annexed  to  it. 
The  performance  of  the  condition  was  not  limited  to  any  specific  time.  It  was 
predicated  also  upon  uncertain  events,  over  which  the  parties  had  no  control. 
Both  knew  that  the  State  had  an  interest  and  a  controlling  voice  in  the  question 
of  manumission.  Both  knew  that'  restrictions  were  imposed  upon  the  master's 
power  to  change  the  status  of  his  slave ;  they  also  knew,  or  may  be  presumed  to 
have  known,  that  such  restrictions  fluctuate  with  the  will  of  successive  legisla- 
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TROMPaoM       tures ;  and  that  no  one  General  Assembly  could  tie  up  the  hands  of  its  sncoessors 
TouRuc.        in  respect  to  this  subject,  or  abridge  that  sovereign  power  which  dwells  foreyer 
in  the  body  politic,  and  of  which  each  successive  legislature  is  but  a  transient 
depository  and  exponent. 

In  view  of  all  these  uncertainties  they  contracted ;  the  vendee  only  undertook 
to  enfranchise  Jidienne  when  it  should  be  legally  possible  ;  if  it  is  not  l^ally 
possible  now,  (and  we  have  just  held  that  it  is  not,)  then  the  defendants  are  not 
now  violating  the  condition  upon  which  they  acquired  Julienne ;  and  if  there  is 
no  breach  of  the  condition,  the  resolutory  action  do»  not  lie  in  favor  of  the 
vendor. 

What  is  impossible  this  year  may  be  possible  the  next ;  the  power  that  makes 
may  repeal  or  modify  the  law. 

But  it  is  urged  that  there  was  an  interval  of  eight  months  between  the  time 
when  Julienne  attained  the  age  of  thirty  y^ars  and  the  passage  of  the  Act  of 
March  6th,  185  7,  during  which  it  was  possible  for  the  defendants  to  have  emanci- 
pated her,  and  that,  not  having  done  so,  the  condition  is  broken. 

But  they  were  not  put  in  dsfault.  The  plaintiff  neither  demanded  a  specific 
performance  nor  a  dissolution,  when,  as  she  now  allies,  a  specific  performance 
was  possible. 

Nor  is  it  proved  that  a  specific  performance  was  possible  in  those  eight 
months.  On  the  contrary,  the  probability  is  the  other  way.  The  Act  of  March 
15th,  1855,  "  Relative  to  slaves  and  free  colored  persons,"  had  then  been  passed. 
This  Act  provided  an  entirely  novel  mode  of  emancipating  slaves.  There  were 
doubts  both  as  to  its  true  construction  and  its  constitutionality,  which  were  to  be 
solved  by  cases  then  pending  before  the  courts.  It  was  not  until  December,  1856, 
that  the  whole  Act  was  declared  unconstitutional  by  a  majority  (A  this  court 
State  V.  Harrison^  a  slave,  10  An.  722.  If,  therefore,  the  defendants  had  insti- 
tuted proceedings  under  that  Act,  they  would  have  been  fruitless.  But  that  Act 
having  been  declared  void,  the  Act  of  March  18th,  152,  p.  214,  must  be  con- 
sidered as  having  been  in  force.  This  Act  provided,  that,  thereafter,  no  slaves 
should  be  emancipated  in  this  State,  except  upon  express  condition  that  wheo 
emancipated,  they  shall  be  sent  out  of  the  United  States  within  tw^elve  months 
after  being  emancipated  ;  and  that  all  slaves  whose  claims  for  emancipatioa  had 
not  then  been  perfected  by  the  proper  authorities,  should  only  receive  the  same 
upon  the  foregoing  condition,  and  upon  failing  to  comply  with  the  same,  should 
be  hired  out  by  the  owner  or  owners,  or  by  an  agent  to  be  appointed  by  the 
Judge  of  the  District,  until  the  sum  of  one  hundred  and  fifty  dollars  was  made, 
when  the  act  of  emancipation  might  be  perfected  and  the  sktve  sent  to  Liberia ; 
provided,  that  in  case  any  slave  or  slaves,  after  having  been  so  emaDcipated, 
should  not  be  sent  to  Liberia  within  one  year,  or  should  return  after  bciog  sent, 
said  slave  or  slaves  should  forfeit  their  freedom. 

Now,  it  does  not  appear  that  the  slave  Julienne  was  willing,  or  that  her  fonufa* 
mistress,  Cydalise  Thompson,  desired  that  she  and  her  children  should  be  banished 
to  Liberia  ;  and  only  upon  that  condition,  has  it  ever  been  possible,  even  for  a 
day,  for  the  defendants  to  enfranchise  them.  From  the  inaction  of  the  pluntifi* 
and  iA  Julienne  herself,  during  the  time  when  she  might  have  been  emancipated 
upon  such  a  condition,  we  infer  that  it  was  not  desired  ;  and  we  thiid£  Uie  &ir 
construction  of  the  contract  is  that  the  parties  to  the  sale  of  July  3d,  1837,  only 
contemplated  an  emancipation  in  the  State  with  leave  to  remain  here,  because 
Julienne  might  at  that  day  have  been  set  free  by  sending  her  to  Liberia,  and 
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plaintiflf  docs  not  contend  that  the  vendee  violated  the  contract  before  Julienne 
became  thirty  years  of  age,  (C.  C.  185,)  that  is,  until  the  3d  July,  1856. 

The  condition  under  which  the  defendants'  ancestor  acquired  and  held  Julienne 
is  :  "  qu'elle  donnera  la  liberte  k  la  dite  negritte  sitot  que  faire  se  pourra,  et  qu'elle 
[era  tout  ce  qui  sera  en  son  pouvoir  pour  faire  passer  k  la  dite  Julienne  un  acte 
de  liberte  en  bonne  et  due  forme  en  remplissant  toutes  les  formalities  prescrites 
par  la  loi  k  ce  sujet." 

As  we  do  not  find  that  the  defendants  or  their  author  have  been  in  default 
with  regard  to  this  their  undertaking,  and  as  we  cannot  say  that  it  never  will  be 
possible  at  a  future  day  for  them  to  give  Julienne  her  liberty,  the  plaintiflf  has  no 
ground  at  present  for  demanding  a  resolution  of  the  sale. 

The  defendants  cannot  prescribe  against  their  own  title,  or  change  the  nature 
and  origin  of  their  possession.  0.  C.  3480,  3481.  As  intimated  in  the  case  of 
Julienne  v.  TouriaCf  if  it  should  become  legally  possible  hereafter  for  the  defend- 
ants to  emancipate  her,  they  would  be  bound  under  their  contract  to  do  so,  and 
the  present  judgment  should  be  no  bar. 

We,  therefore,  think  the  judgment  of  the  District  Court  should  be  changed  from 
a  final  judgment  in  favor  of  defendants  to  one  of  nonsuit. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed  ;  and  it  is  now  ordered  and  decreed,  that  there  be  judgment  in  fevor 
of  defendant  and  against  the  plaintiff,  as  in  a  case  of  nonsuit,  the  plaintiflf  paying 
costs  in  the  court  below  and  the  defendant  those  of  this  appeal. 


TkioicFsox 

V. 
TOCBIAC. 


M.    MlAHLE    V,    G.    G.    FOURXET. 

Wbcn  a  warrant  is  drawn  by  those  who  are  dg facto  directors  of  the  public  school  of  a  particular  di«5- 

trict,  the  treasarer,  upon  whom  it  iti  drawn,  cannot  set  up  as  a  defence  that  the  directors  were  not 

elected,  and  had  not  qualified  a.s  directors. 
The  lUh  section  of  the  Act  of  the  Legislature,  organizing  ft-oo  public  schools,  which  requires  that  the 

warrant  drawn  for  the  salary  of  any  teacher  should  be  accompanied  by  a  statement  of  the  number 

of  children  taught,  &c.,  is  directory,  and  was  not  intended  to  be  a  necessary  adjunct  of  the  warrant, 

without  which  it  conid  not  be  paid. 
The  exaction  of  extra  compensation  by  the  teacher,  H-om  the  parents  of  children,  is  a  good  ground  of 

complaint  to  the  directors,  but  does  not  constitute  a  defence  to  the  payment  of  the  warrant  drawn 

by  them. 


IS  em 

Bt  140T 


APPEAL  from  the  District  Court  of  the  Parish  of  St.  Martin,  Voorhies,  J. 
C,  H,  d  E.  Mouton,  for  plaintiff  and  appellant.    DcBlanc  &  Fuselier^  for 
defendant 

Cole,  J.  This  suit  is  instituted  to  recover  of  the  defendant,  in  his  capacity 
of  Treasurer  of  the  parish  of  St.  Martin,  six  hundred  and  six  dollars,  the  amount 
of  a  warrant  executed  in  favor  of  plaintiff  by  the  directors  of  the  public  school 
of  the  Sixth  District  of  the  parish  of  St.  Martin,  for  his  services  as  teacher 
therein,  from  the  3d  of  December,  1855,  to  the  2d  of  January,  1857. 

The  jury  rendered  a  verdict  for  two  hundred  dollars,  and  from  the  judgment 
thereon,  plaintiff  has  appealed. 

The  services  of  plaintiff  were  fully  proved  on  the  trial ;  there  was  no  attempt 
to  show,  that  the  amount  of  the  draft  exceeded  the  legal  compensation  due  plain- 
tiff for  the  number  of  scholars  taught  by  him. 
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MiABUB  tjijje  defence  of  the  Treasurer  to  the  action  is  : 

FouRjfKT.  1.  "  Because  those  who  subscribed  and  delivered  it  were  never  elected,  and,  if 

elected,  never  qualified,  as  directors  of  the  schools  of  the  Sixth  District." 

The  drawers  of  the  warrant  were  de  facto  directors,  and  recognized  as  such ; 
the  treasurer  would  have  been  justifiable  in  paying  the  warrant,  for  it  would  have 
been  a  valid  voucher  for  the  payment  of  the  money  represented  by  it. 

2.  "  The  warrant,  when  presented  to  him,  was  not  in  the  form  prescribed 
by  law." 

He  contends,  that  the  11th  section  of  the  Act  to  organize  free  public  schools 
in  the  State  of  Louisiana,"(Ses3.  Acts,  1855,  p.  424,)  requires,  "  that  each  war- 
rant, drawn  for  the  salary  of  any  teacher,  shall  be  accompanied  by  a  statement  of 
the  directors,  showing  the  number  of  schools  in  the  district,  the  number  of 
children  taught,  the  number  of  children  who  do  not  attend  school,  and  the  monthly 
rate  of  compensation  to  the  teacher." 

This  section  is  directory ;  the  statement  of  the  directors  is  not  intended  to  be 
the  necessary  adjunct  of  the  warrant,  without  which  it  could  not  be  paid.    The  ' 
object  of  the  section  is  to  enable  the  treasurer  to  make  his  report  to  the  State 
Superintendent  of  Public  Education. 

The  9th  section  of  said  Act  provides,  "  that  the  money  which  may  be  received 
by  the  several  Parish  Treasurers,  shall  be  held  by  them,  and  paid  out  to  the 
various  school  districts  upon  the  warrant  of  a  majority  of  the  school  directors  in 
each  district." 

It  is  the  9th  section  which  designates  the  person  who  is  to  pay  the  warrants 
for  money  due  the  teachers  of  the  Public  Schools ;  and  orders  the  Parkh 
Treasurers  to  pay  them  when  drawn  by  a  majority  of  the  School  Directors  in 
each  district ;  the  statement  detailed  in  the  11th  section  is  not  therein  mentioned 
as  necessary. 

3.  "  That  plaintiff  is  not  entitled  to  any  part  of  his  claim,  because  he  did  not 
keep  a  public,  but  a  private  school." 

It  appears,  plaintiff  endeavored  to  get  the  extra  compensation  of  one  dollar 
per  month,  beyond  the  amount  allowed  by  the  law,  for  each  scholar. 

There  is  only  one  witness  who  testifies,  plaintiff  would  not  teach  his  children, 
unless  upon  payment  of  the  additional  compensation. 

This  would  be  a  good  ground  of  complaint  to  the  directors  ;  but  as  the  parties 
interested  did  not  pursue  their  proper  remedy  for  redress,  it  is  too  late  now  to 
object  to  the  payment  of  the  warrant  on  such  a  ground  as  this. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  of  the  jury  and 
the  judgment  of  the  court  be  avoided  and  reversed ;  it  is  further  ordered  and 
decreed,  that  plaintiff  recover  of  defendant  six  hundred  and  six  dollars,  with  five 
per  cent,  interest  thereon  per  annum,  from  the  3d  of  January,  1857,  till  paid,  and 
the  costs  of  both  courts. 
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Frederick  Lutzv,  Andry  Forbes. 

Th?  prescription  Applicable  to  an  action  for  damages  growing  oat  of  a  ft>aad  practiced  in  the  sale  of  a 
horse  aflfjcted  with  a  contagious  and  incarable  disease,  which  spread  aokoag  and  caused  Che  death  of 
other  horses  of  the  porcliaser,  is  tliat  of  one  year,  under  Article  3601  of  the  Qvll  Cbdo. 

The  principal  is  responsible  in  damages  for  the  act  of  his  agent  in  selling  a  horse  which  he  knew  to  be 
aRbcted  with  a  contagious  and  incurable  disease  that  would  be  likely  to  be  communicated  to  other 
suxk.  belcmglng  to  the  purchaser. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Martdy  J. 
/.  H.  <fi  T,  Overton,  for  pUtintiff.    Lewis  and  Porter,  for  defendant  and 
appellant. 

CoLB,  J.  This  action  was  instituted  to  recover  of  the  defendant,  a  horse-droytr 
from  the  State  of  Missoari,  damages  to  the  amount  of  one  thousand  dollars,  whieb 
plaintiff  alleges  he  suffered  in  the  fraudulent  sale  of  a  horse  to  him^  which,  though 
warranted  sound,  was,  at  and  prior  to  the  time  of  the  sale,  diseased  with  th» 
glanders. 

The  prescription  of  two  months  and  also  of  one  year,  is  plead  by  defendant. 
Article  2513  of  the  Code,  amended  by  the  statute  of  1828,  p.  16^,  {  22,  declares, 
that  all  suits  for  the  redhibitory  defects  of  animalsy  may  be  instituted  within  two 
months  after  the  date  of  the  sale  thereof,  any  law  to  the  eontrary  notwith- 
standing. 

The  limitation  in  the  second  clause  of  Article  2512  of  the  Code,  does  not  apply 
to  the  redhibitory  action  for  relative  or  absolute  vices  in  animals. 

This  Article  declares,  **  that  the  redhibitory  action  must  be  instituted  withio  a 
year  at  the  farthest,  commencing  from  the  dote  of  the  sale. 

''  This  limitation  does  not  apply  where  the  seller  had  knowledge  of  the  vice, 
and  neglected  to  declare  it  to  the  purchaser." 

Article  2512  applies  the  limitation  to  the  redhibitory  action  which  most  be 
instituted  within  one  year,  and  Article  2513,  amended  by  the  statute  of  1828, 
fixes  the  prescription  of  the  redhibition  of  animals  within  two  months  after  the 
date  of  the  sale  thereof,  any  law  to  the  contrary  notwithstanding. 

The  prescription  of  two  months  does  not  apply  to  the  case  at  bar,  because  the 
character  stamped  upon  the  action  by  the  plaintiff  in  his  pleadings  determiiies>  the 
prescription  applicable  to  it.     Wilson  v.  McGreal,  12  A.  357. 

This  appears  to  be  a  suit  to  recover  of  the  defendant  damages  growing:  out  of 
an  alleged  fraud  and  imposition  practiced  towards  the  plaintiff  by  the  agents  or 
employees  of  the  former  in  the  sale  of  a  horae  to  him,  affected  with  a  coatagious 
and  incurable  disease,  which  spread  among  the  stock  of  plaintiff  and  caused  the 
death  of  seven  or  eight  of  his  horses. 

This  action  falls  properly  under  that  class  of  wrongs  embraced  in  Articles  2294, 
2295  and  2296  of  the  Code,  under  the  head  of  Offences  and  Qnasi-Ofleoces,  which 
declare  that,  "  every  act  whatever  of  man,  that  causes  damage  to  another,  obliges 
him,  by  whose  fault  it  happened,  to  repair  it." 

Every  person  is  responsible  for  the  damage  he  occasions,  not  merely  by  his  act, 
but  by  his  negligence,  his  imprudence,  or  his  want  of  skill." 

"  We  are  responsible,  not  only  for  the  damage  occasioned  by  oar  own  act,  but 
77 
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for  that  which  is  caused  by  the  act  of  persons  for  whom  we  are  aDswcrable,  or  of 
the  things  which  we  have  in  our  custody." 

The  prescription  applicable  to  this  action  is  one  year ;  Art.  3501  of  the  Code 
provides  that  "  The  actions  for  injurious  words,  whether  verbal  or  written,  and 
that  for  damages  caused  by  slaves  or  animals,  or  resulting  from  offences  or  quasi- 
offences,  are  prescribed  by  one  year." 

As  this  prescription  has  not  been  perfected,  the  action  lies. 

The  liability  of  defendant  shall  now  be  considered. 

Three,  out  of  the  four  persons  present  at  the  sale,  were  the  agents  or  employees 
of  the  defendant. 

The  evidence  of  the  three  has  been  taken  by  commission. 

There  are  four  circumstances  which  are  urged  by  the  defendant  to  free  him  from 
liability. 

1.  "  That  a  draft  was  given  by  plaintiff  for  the  horse  on  his  merchant  in  the 
city,  and  was  not  paid,  for  a  time,  after  its  maturity,  sufficient  to  have  permitted 
the  drawer  to  have  countermanded  its  payment,  on  account  of  the  diseased  con- 
dition of  the  thing  sold." 

No  presumption  can  be  deduced  from  this,  of  the  soundness  of  the  animal,  the 
draft  was  payable  at  sight,  and  plaintiff  was- never  notified  that  it  was  not  honored 
upon  presentation.  It  was,  then,  natural  to  conclude,  that  the  draft  had  been 
paid,  and  plaintiff  may  have  thought  it  useless  to  write  to  his  merchant  on  the 
subject. 

2.  "  ITiat  the  horse  was  sold  for  $112  50,  and  was  apparently  worth  at  least 
two  hundred  dollars." 

This  does  not  establish  that  the  horse  was  sold  as  unsound. 

Ferguson f  who,  as  agent  of  defendant,  was  the  vendor  of  the  animal,  testifies 
that,  "  it  was  stated  to  plaintiff  at  the  time  of  the  sale,  that  the  reason  why  the 
horse  was  sold  for  such  a  low  price  was,  that  he  was  wild,  ungaited,  unused  to 
work,  and  was  sold  as  an  unbroken  horse." 

"  There  was  no  peculiarity  about  the  horse  sold,  that  induced  me  to  bdieve  that 
he  was  diseased  at  the  time  he  was  sold,  or  previous  thereto." 

3.  "  That  the  three  witnesses,  agents  of  defendant,  stopped  at  the  gate  of  the 
house  of  plaintiff  some  weeks  after  the  sale."  It  is  not,  however,  established,  that 
plaintiff,  who  was  at  some  distance,  recognized  them,  and  it  is  not  then  strange, 
he  did  not  at  that  time  inform  them  of  the  sickness  of  the  horse. 

4.  "  That  if  the  horse  had  been  affected  with  the  glanders,  he  would  have  been 
excluded  from  the  drove  of  horses  and  mules,  in  coming  from  Missouri  to 
Louisiana." 

This  would  be  an  argument  to  show  the  good  faith  of  the  agents  of  defendant, 
if  there  were  not  so  much  doubt  encompassing  their  testimony  from  its  contra- 
dictory character  that  we  cannot  believe  it.  ^      =  «-- 

One  of  defendant's  witnesses  testifies :  Mr.  Ferguson  told  plaintiff,  that  the 
horse  was  getting  over  the  distemper,  which  caused  him  to  run  a  little  at  the 
nose ;  whilst  Keller j  a  witness  of  plaintiff,  says,  he  was  present  at  the  sale,  and  no 
allusion  was  made  to  any  sickness  whatever.  Ferguson  contradicts  the  witness  of 
defendant,  and  corroborates  the  testimony  of  Keller  for  he  says  the  horse  was  not 
affected  with  any  disease. 

The  reason  given  by  Ferguson  for  selling  the  horse'  so  low,  does  not  appear  to 
be  correct    The  testimony  of  defendant's  witnesses  shows,  that  the  horae  had 
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b33n  usod  in  the  plough  in  Missouri ;  that  he  was  used  as  much  as  any  other  horse  i^ra 

in  the  drove,  in  the  journey  from  Missouri  to  Louisiana  ;  and  it  is  shown  by        fokbks. 
Keller y  that  a  day  or  two  subsequent  to  the  sale,  he  saw  the  horse  in  harness,  as 
he  was  being  driven  by  plaintiff  in  his  own  buggy,  and  lie  was  very  gentle. 

The  testimony  of  defendant  shows  that  the  horse  had  been  affected  with  the 
distemper,  but  had  become  well  before  he  was  started  in  the  drove ;  that  just 
before  the  sale,  he  did  run  a  little  at  the  nose. 

It  is  established,  that  the  horse  had  the  glanders,  and  died  about  five  or  six 
woeks  after  the  purchase ;  and  that  plaintiff  lost  seven  or  eight  horses  of  a 
disease  having  the  same  symptoms  as  those  of  the  horse  purchased  of  defendant. 

We  are  of  opinion  that  the  agents  of  defendant  who  was  absent  at  the  sale, 
knew  that  the  horse  was  diseased  with  the  glanders.  The  principal  is  responsible 
for  the  acts  of  his  agents  under  such  circumstances. 

His  agents  were  aware  at  the  time  of  the  sale,  that  the  glanders  is  a  disease 
contagious  and  incurable;  and  that  plaintiff  would  naturally  allow  this  horse  to 
ruQ  with  his  other  stock ;  and  that  thus,  they  would  be  exposed  to  catch  the 
disease. 

They  were,  therefore,  aware  of  the  damage  to  which  plaintiflf  would  be  exposed 
by  their  fraudulent  act,  and  defendant  ought  to  be  held  responsible  for  the 
same. 

The  lower  court  gave  a  judgment  in  favor  of  plaintiff  for  one  thousand  dollars. 
There  is  no  error  in  the  same. 

Judgment  affirmed,  with  costs  of  appeal. 


Francis  E.  Lawrence  u  J.  Burris. 

A  nilo  on  ths  Recorder  to  produce  the  original  of  an  act  under  privato  signatare  recorded  in  bis  ofllco 
with  the  oath  of  the  i«irty,  to  obUiln  the  ordofj  and  the  answor  of  tho  Recorder  to  the  rule,  that 
the  original  hail  probably  bood  delivered  to  some  of  tho  parties  interested,  are  not  suflBcient  to 
jtistify  the  introduction  of  soconiary  evidence.  It  should  be  shown  by  the  oath  of  tho  party  that 
an  effort  had  been  made  to  obtain  the  original  by  inquiry  of  those  through  whom  title  is  claimed. 

In  an  action  of  boundary,  where  tho  titles  of  both  parties  are  derived  from  the  same  original  vendor, 
tho  calls  of  the  titles  of  the  |Mirtios  Jis  understood  at  the  time  they  were  made,  and  according  to  the 
xxsKi^s}'  of  the  country  at  tiiat  tim(«,  cannot  bo  disregarded  on  account  of  more  recent  surveys  made 
by  tho  Government  which  would  change  their  boundarlca. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Mary,  VoorhieSy  J. 
/.  G.  Olivier,  for  plaintiff^  H.  C.  WUson,  J.  M.  McClarty  and  T.  U,  Lewis, 
for  defendant  and  appellant. 

Merrick,  C.  J.    The  present  is  an  action  of  boundary. 

It  appears  that  in  1823,  Congress  confirmed  by  Act  approved  February  28, 
1823,  in  favor  of  Robert  Martin,  among  others,  two  contiguous  tracts  of  land  on 
each  side  of  Bayou  Bxaf,  in  the  parish  of  St.  Mary,  the  one  tract  having  forty 
arpents  front,  by  forty  arpents  depth  on  each  side  of  the  bayou,  the  other  a  front 
of  thirty  arpents  by  a  like  depth  of  forty  arpents.  The  first  of  these  tracts  is 
called  the  Pilboro  tract,  the  other  the  Monteran  tract.  The  plaintiff*  claims  by 
prescription  a  part  of  the  Pilboro  tract.  She  produces  no  title  from  the  original 
confirmee.  The  defendant,  on  the  other  hand,  produces  a  title  from  Robert  Martin 
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LAwnmi  of  botb^ants  to  W,  C.  C.  C.  Martin,  and  a  sale  from  W.  C,  C.  C.  Martin  in 
BiriutiB  Jan.  1848,  of  thirty  arpents  front  on  the  soath  side  of  the  bayon,  with  the  depth 
of  forty  arpents,  described  as  being  boanded  above  by  /.  C.  H,  Swing  and  Tkoi, 
Tucker,  and  below  by  land  of  the  vendor.  A  survey  was  made  by  Brette,  as  agent 
of  Martin,  and  a  line  was  ran  at  his  instance  in  the  nsoal  manner  of  making  sur- 
veys at  that  time,  giving  to  the  defendant  for  his  boundary  on  the  side*  where  the 
plaintiff  now  resides,  a  line  nearly  pcrpendicolar  to  the  bayou.  This  line  was  in 
conformity  to  some  approved  surveys  in  the  office  of  the  Surveyor  General.  Tluise 
under  whom  the  plaintifi&  hold  respected  this  boundary,  and  placed  a  fence  upon 
the  same,  extending  as  fox  back  as  they  had  cleared.  The  defendant  possessed  up 
to  this  fence,  by  joining  his  fence  to  the  same,  and  cultivating  a  part  with  cane, 
and  occupying  the  residue  as  a  pasture. 

Things  remained  in  this  condition  until ,  when  the  Land  Department 

undertook  to  survey  the  Robert  Martin  tracts  of  land.  It  appears  that  in  order 
to  prevent  a  conflict  with  other  settlers,  it  became  necessary  to  depart  from  the 
nearly  rectangular  lines  of  the  unapproved  surveys,  and  cross  the  bayou  obliquely. 
By  this  proceeding,  the  quantity  on  each  side  of  the  bayou  waa  not  preserved, 
and  a  line  was  run  as  the  boundary  of  the  Monteran  tract,  crossing  ^e  bayou 
near  the  line  designated  by  W,  C.  C.  C.  Martin  to  defendant  as  his  boundary,  but 
diverging  from  it  at  an  angle  of  38.33  degrees,  and  cutting  off  from  defendant's 
tract  at  the  lower  aide,  as  delivered  him,  287  acres,  and  diminishing  his  whole 
tract  from  1200  arpents  to  881  acres,  notwithstanding  some  increase  by  a  similar 
line  on  the  upper  boundary. 

It  has  been  already  remarked,  that  plaintiff  claims  by  prescriptioD,  and  it 
becomes  necessary  to  consider  the  extent  of  her  possession.  The  calls  of  all  of 
plaintiff's  titles,  with  one  exception,  ^tp%  for  twenty-eight  arpents  front,  by  a  depth 
of  forty  arpents.  The  construction  of  the  calls  of  her  titles,  in  accordance  with 
the  decision  of  this  court  in  the  case  of  Bourguignon  v.  Bovdotuquii,  7  X.  S. 
700,  gives  her  the  boundary  which  has  been  recognized  by  the  parties  up  to  the 
time  of  the  recent  survey  made  by  the  Land  Department.  In  a  single  act  of  sale, 
under  private  signature,  of  one  undivided  half  of  the  tract  claimed  by  plaintiff,  a 
reference  is  made  to  the  side  line  of  one  Thomas  Banks,  and  the  tract  boanded  on 
that  side  by  it.  To  the  introduction  of  a  copy  from  the  Recorder's  office,  it  was 
objected  that  it  was  but  a  copy  of  a  copy.  We  are  of  the  opinion  that  the  rule 
on  the  Recorder  to  produce  the  original,  and  his  answer  that  it  had  probably  been 
delivered  to  some  of  the  parties  interested,  with  the  oath  of  the  plaintiff's  hus- 
band to  obtain  the  order  on  the  notary,  were  not  suffici^t  to  justify  the  intro> 
duction  of  the  secondary  evidence.  It  should  have  been  shown  by  the  oath  of 
the  parties,  that  an  effort  had  been  made  to  obtain  the  original  by  inquiries  of 
her  vendors  and  those  through  whom  she  claims  title.  Sufficient  circumstances, 
therefore,  have  not  been  shown  by  the  oath  of  the  party,  to  render  the  loss 
probable  within  the  meaning  of  Article  2249  of  the  Civil  Code,  and  the  act 
ought  to  have  been  excluded.  It  is,  therefore,  unnecessary  to  decide  whether  this 
supposed  act  under  private  signature  has  a  controlling  effect  over  the  calls  of 
plaintiff's  immediate  title  and  the  Sheriff's  deeds  under  which  also  she  daims. 

It  is  clear,  that  as  against  W.  C,  C,  C,  Martin,  plaintiff  could  recover  nothii^ 
outside  of  the  boundaries  by  which  she  has  possessed. 

If  W.  C.  C,  C.  Martin  were  to  institute  an  action  against  the  defendant  to 
recover  the  land  lying  between  the  line  of  the  recent  surveys,  and  the  line  to 
which  defendant  has  possessed,  he  would  be  repelled  by  the  calls  <^  the  title  and 
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the  survey  he  cansed  to  be  made,  by  which  defendant  was  put  in  possession.  He  Lawkocb 
would  be  considered  the  owner  of  both  tracts,  and  bound  to  maintain  defendant  Buwus. 
in  possession  of  the  land  sold  in  accordance  with  the  calls  of  the  title.  C.  C.  840. 
The  plaintiff  in  no  erent  can  have  a  greater  right  than  Martin,  the  true  owner. 
If  plaintiff's  pretensions  are  maintained,  instead  of  having  twenty-eight  arpents 
front  on  the  bayou,  according  to  the  calls  of  her  title,  as  commonly  understood, 
she  will  have  forty  arpents  front  upon  a  portion  of  the  bayou  which  presents 
nearly  a  straight  Ime  in  front  of  plaintiff's  land,  and  in  fact,  of  the  entire 
Pilboro  tract. 

We  are,  therefore,  of  the  opinion,  that  the  calls  of  the  titles  of  both  plaintiff 
and  defendant,  as  understood  at  the  time  they  were  passed,  and  according  to  the 
usage  of  the  country  at  that  time,  must  control.  The  recent  surveys  made  by  the 
Government  of  Martin's  lands,  cannot  change  the  boundaries  of  his  giant  to 
defendant,  which  was  absolute  at  the  time  it  was  made,  nor  of  the  calls  of  the 
Sheriff's  deeds  and  other  acts  under  which  the  plaintiff  claims.  Neither  can  a 
reference  to  the  source  of  title  of  the  vendor,  in  some  of  the  acts  of  sale,  control 
the  boundaries  which  he  has  assigned  and  fixed  to  his  grant.  ^Vnd  as  it  concerns 
Martin,  he  was  able  to  maintain  defendant  in  possession  to  the  extent  of  the 
calls  of  his  title. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  that  there  now  be  judgment  in  favor  of  the 
defendant  and  against  the  plaintiff,  that  the  line  marked  as  A  B  on  the  plat  of 
survey  made  by  A,  L,  Fields  be  held  as  the  boundary  line  between  plaintiff  and 
defendant,  and  that  the  demand  in  warranty  be  dismissed,  and  that  the  plaintiff 
pay  the  costs  of  both  courts. 


Succession  op  Rosghond  Doucet. 


Wbero  In  ft  m&rriage  contract  it  was  stipalated,  that  in  case  oT  the  death  of  either  party,  the  property 
should  return  to  the  estate  of  the  person  to  whom  it  liad  belonged — Held :  That  there  is  nothing  in 
such  a  contract  to  prevent  a  widow  in  necessitous  circumstances  from  claiming  her  maritalfourth 
under  Article  2359  of  the  Civil  Code. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Martel,  J. 
Lufri  (ft  Garland,  for  administrator  and  appellant.    /.  E.  King,  for  oppo- 
nent. 

Merrick,  G.  J.  This  appeal  is  taken  from  a  decree  of  the  lower  court  allow- 
ing the  opponent  the  marital  fourth  in  the  succession  of  her  late  husband, 
Rosemond  Doucet,  deceased. 

Appellant's  counsel  thus  state  their  case  : 

"  Clement  Hollier,  the  administrator  of  the  estate  of  the  late  Rosemond  Doucet, 
having  filed  a  final  account  of  his  administration,  with  a  distribution  of  the  estate 
among  the  heirs,  his  surviving  wife  opposed  the  same,  claiming  the  marital  fourth 
under  the  Article  2359  C.  C.  Not  disputing  the  facts  proved,  which  establish 
that  this  would  be  a  proper  case  for  the  application  of  this  Article,  we  contend 
on  the  part  of  the  appellant,  that  the  opponent  is  debarred  from  claiming  the 
marital  portion  out  of  the  estate  of  her  deceased  husband,  because  she  has 
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Suocnoojr  or 

DOI'CET. 


renonnced  the  same  in  the  third  clause  of  their  marriage  contract,  which  is  in 
these  words  :  "  En  cas  de  raort  sans  enfants,  les  biens  retourneront  a  la  source 
d'ou  ils  proviennent." 

The  marriage  contract  of  the  parties  is  but  a  little  more  than  a  contract  adopt- 
ing the  system  of  the  community  which  would  have  governed  without  the 
contract.  The  first  article  of  the  marriage  contract  adopts  the  community  of 
acquets  and  gains.  The  second  provides,  that  each  of  the  spouses  shall  pay  the 
debts  contracted  before  the  marriage  out  of  their  respective  separate  estate.  The 
third  is  recited  above  in  full.  The  fourth  authorizes  the  wife  to  accept  or 
renounce  the  community.  The  fifth  and  last  enumerates  the  separate  estate  of 
the  husband  brought  into  the  marriage.  We  think  that  this  contract  was  not 
intended  to  cover  all  possible  contingencies  which  might  happen,  and  that  in 
adopting  certain  general  provisions  of  the  law,  the  parties  did  not  intend  to 
exclude  all  other  provisions  of  the  law  relative  to  their  reciprocal  rights  growing 
out  of  the  relation  of  husband  and  wife.  C.  C.  1959,  1962.  By  the  marriage 
contract,  the  parties  have  contracted  that  in  the  event  of  death,  the  property 
should  return  to  the  survivor  and  to  the  estate  of  the  person  to  whom  it  respec- 
tively belonged.  The  law  provided  for  the  same.  And  as  the  widow  could  only 
claim  the  marital  fourth  after  the  settlement  of  the  estate  of  her  husband,  it  must 
follow  that  she  was  bound  in  the  one  case  as  much  as  the  other,  to  make  such 
return  to  the  estate,  in  order  that  it  might  be  settled,  and  it  might  be  known 
whether  or  not  the  husband  died  rich,  leaving  her  in  necessitous  circumstances. 
The  widow  appears  to  have  made  the  return  stipulated  in  the  contract,  and 
nothing  prevents  her  from  claiming  her  marital  fourth  under  another  provision  of 
law  applying  to  a  case  not  provided  for  by  the  contract 

As  we  are  clearly  of  the  opinion  that'  the  case  before  us  was  not  contemplated 
by  the  contract,  we  deem  it  unnecessary  to  inquire  whether  the  wife  can,  by  her 
marriage  contract,  derogate  from  her  right  to  claim  the  marital  fourth  in  the 
event  of  her  husband's  death,  by  which  she  is  left  in  necessitous  circumstances. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  affirmed  as  to  the  parties  to  the  present  appeal,  and  that 
the  appellants  pay  the  costs  of  the  appeal. 


Thomas  M.  Tucker  v.  J.  Burris — J.  BniRis  tj.  J.  Tucker — J.  Burris 
V.  T.  M.  Tucker — Consolidated. 

Where  the  proper  offlcera  of  the  land  department  have  ordered  the  survey  of  a  confirmed  jn^Jit.anor 
holding  lip  the  claim  for  many  y<»ar8,  on  the  ground  of  a  suspicion  of  Its  being  fraudulent  and  fo^R^d, 
such  objection  to  the  title  cannot  bo  raised  afterwards  by  an  adverse  claimant. 

It  is  not  no(^(?ssary  to  trace  such  a  title  to  the  original  claimant ;  if  it  Is  traced  to  the  confirmee,  vbose 
existence  is  not  contested,  it  suffices. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Marys,  Voorhies,  J. 
J.  A,  McCiarty  and   Wilson j  for  plaintiff  and  appellant.    /.  E.  King,  for 
defendant. 

Merrick,  C.  J.    The  history  of  these  consolidated  cases  will  be  found  in  the 
12th  An.  871,  they  having  been  before  the  court  last  year,  and  having  been  ws 
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manded  for  a  new  trial.    The  second  trial  also  resulted  in  favor  of  the  defendant,        Tuck« 

V. 

Tticker,  and  the  plaintiff,  Burris,  appealed.  Hurris. 

Burr  is  claims  under  an  Act  of  Congress  confinningthe  title  of  Robert  Martin, 
to  thirty  arpents  front  by  forty  deep  on  each  side  of  Bayou  Boeuf  in  the  parish 
of  St  Marys,  then  described  as  the  interior  of  Lafourche.  See  American  State 
Papers,  vol.  3,  p.  509,  No,  36,  and  Act  of  Congress,  approved  February  28th, 
1823,  chap,  xv,  sec.  1.  Robert  Martin  conveyed  to  W,  C.  C.  Martin,  27th  De- 
cember, 1823,  and  the  latter  conveyed  to  the  plaintiff,  John  Burris,  20th  January, 
1848,  and  the  Martin  tract  appears  to  have  been  surveyed  and  located  in  1851. 

The  defendant  claims  228  81-100  acres  of  the  land  claimed  by  Burris  and 
within  the  Martin  survey. 

Defendant  also  claims  by  a  confirmation  to  William  Knight,  and  a  sale  from 
the  latter  to  Davis,  28th  August,  1808,  and  from  Davis  to  Garrett  the  *irae  day, 
and  from  the  heirs  of  Garrett  to  defendant,  Tucker,  July  7th,  1854,  after  the 
institution  of  these  suits. 

We  have  had  occasion  to  examine  the  Martin  title  to  the  Monteran  tract,  in  the 
case  of  Lawrence  v.  Burris,  just  decided.  But  it  is  now  objected  that  this  title 
is  fraudulent,  and  that  there  never  was  such  a  man  as  Jacques  Monteran,  and 
the  pretended  Galvez  grant  was  a  forgery.  This  matter  was  considered  by  the 
Secretary  of  the  Interior  and  the  Commissioner  of  the  General  Land  Office,  not- 
withstanding which,  the  survey  was  ordered  to  be  made.  It  was,  perhaps,  in  the 
power  of  the  United  States  Governmant,  by  a  judicial  proceeding  against  Robert 
Martin,  to  have  caused  these  confirmations  to  be  annulled  for  fraud  and  forgery. 
This  was  never  done ;  but  on  the  contrary,  the  department,  after  holding  up 
the  claims  on  the  ground  of  suspicion  for  many  years,  at  length  directed  the  sur- 
vey to  be  made.  This  case  is  unlike  the  case  of  Phelps  v.  Hugkey,  1  An.  320, 
where  the  confirmation  was  made  to  one  having  no  existence,  and  consequently 
the  titles  purporting  to  eminate  from  him,  must  have  been  forgeries. 

In  this  case,  the  existence  of  Robert  Martin,  the  confirmee,  is  not  contradicted. 
Hence  it  is  not  necessary  for  the  pTaintiff  to  trace  title  to  Monteran,  See  4 
An.  100  ;  Ibid,  422,  Purvis  v.  Harmanson  ;  Thomas  v.  Philips,  7  An.  546  ;  8 
An.  106,  Riddle  v.  Ratliff;  12  Peters,  458  ;  4  Howard,  461 ;  19  Howard,  209. 
It  is  sufficient  that  he  produces  a  regular  title  from  Robert  Martin,  the  original 
confirmee. 

It  becomes  now  necessary  to  consider  defendant's  title.  The  pretended  confir- 
mation to  Willfam  Knight  cannot  avail  the  defendant,  for  the  reason  that  the 
Commissioners  reported  against  the  claim,  (American  State  Papers,  vol.  2,  p. 
366,  No.  462,)  and  it  does  not  appear  that  Knight  was  entitled  to  a  confirmation 
under  the  Acts  of  1805  and  1813  ;  2d  vol.  Statutes  at  Large,  p.  325,  sec.  2  ;  vol. 
3,  p.  121, 122.  Had  he  or  his  vendees  been  entitled  to  a  confirmation,  they  would 
doubtless  have  obtained  an  order  of  survey  from  the  Commissioners  of  the  lAnd 
Office,  and  have  caused  their  claim  to  be  surveyed. 

In  the  absence  of  any  action  of  the  land  office  on  William  Knight's  claim,  we 
must  presume  it  had  not  the  requirements  of  the  Acts  of  Congress  in  order  to 
entitle  him  to  a  confirmation  of  640  acres. 

On  the  question  of  possession,  it  is  clear  that,  until  1823,  no  one  could  possess 
the  land  adversely  to  the  Government  of  the  United  States.  It  is  not,  therefore, 
necessary  to  consider  the  very  conflicting  testimony  as  to  whether  Garrett  ever 
had  possession.  Tucker's  possession,  such  as  it  was,  commenced  in  1847  or  1848, 
but  he  never  acquired  Garret's  title,  under  which  he  now  claims,  until  1854,  and 
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TccoE        these  suits  were  iDstitated  in  1848, 1850  and  1851.    Garrett^  it  is  certain,  was 

V. 

BURB0.  never  in  possession  after  1816.  The  plea  of  prescription  cannot,  therefore,  avail 
the  defendant  Tucker. 

On  the  question  of  improvements  the  testimony  is  vague,  but  we  think  the  re- 
venues ought  to  be  considered  as  compensated  by  the  land  which  has  been  cleared, 
leaving  to  the  defendant  the  right  to  remove  his  buildings. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  ;  and  it  is  now  ordered,  adjudged  and 
decreed,  that  the  said  John  Burris  do  recover  and  have  judgment  against  the  said 
Thomas  M,  Tucker ^  for  said  228  81-100  acres  of  land  in  controversy,  and  being 
allof  the  land  in  the  possession  of  the  defendant,  TVc^r,  within  the  lines  of  the  sur- 
vey of  A,  L.  Fiddj  as  represented  by  the  lines  shaded  in  blue  and  the  bayou  on 
the  plat  ef  said  surveyor,  the  upper  of  said  lines  crossing  the  bayou  at  a  post 
indicated  on  the  plat  as  the  post  marked  D.  And  it  is  further  ordered,  that  the 
said  Thomas  M,  Tucker  pay  the  costs  of  both  courts,  reserving  to  him  the  right 
to  remove  hia  dwelling  house  and  other  buildings,  unless  said  Burris  shall  chooee 
to  keep  the  same,  and  reimburse  the  said  Tucker  their  value  and  the  price  of  the 
workmanship  ;  and  to  this  end,  it  is  ordered,  that  said  Burris  elect  by  writing, 
deposited  with  the  Clerk  of  the  lower  court,  within  twenty  days  after  the  man- 
date in  this  case  is  filed  in  the  lower  court. 


Sandoz  V,  OZENNE  ct  al. 

The  dictum  In  WUIianu  v.  Clow,  12  An.  877,  that  the  confirmation  of  a  Spanish  grant  Inures  to  the 
benefit  of  the  original  owner,  was  said  argtundo ;  the  decteions  in  Purvit  v.  Ilarmanatm,  4  An. 
422  ;  Thomat  v.  Ph%Uip*y  7  An  646  ;  and  Fhrmer't  Hein  v.  Fldcher,  11  An.  142,  affirmed. 

The  title  to  public  lands  being  in  the  government  of  the  United  Slates  at  the  time  certificates  of  conflr- 
mation  are  issued,  the  land  department  at  that  Umets  vested  with  the  exclusiro  Jortedictian  to  m^ 
tie  and  fix  the  boundaries  between  the  claimants. 

When  the  department  has  acted  and  fixed  the  boundaries,  in  the  absence  of  frand  mi  the  part  of  the 
party  claiming  under  such  action,  or  any  particular  equity  hi  fiivor  of  any  other  party,  eS^  must  be 
given  to  the  action  of  the  department. 

Before  patents  are  issued  for  public  lands,  the  Judgment  in  a  suit  between  parties  inrolrlngt  ha 
validity  of  their  respective  confirmations,  can  only  maintain  the  party  in  whose  favcn*  the  judg- 
ment is  rendered,  in  provisional  poascssion  of  the  land  in  dispute.  ^ 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Martin,  Voorhies^  J. 
Simon  dt  Gary,  for  plaintiff.    DeBlanc  it  Fuselier,  for  defendants  and  ap- 
pellants. 

Merrick,  C.  J.  This  suit,  although  commenced  as  an  action  of  trespass,  is 
treated  by  both  the  plaintiff  and  the  defendants  as  an  action  of  homage, 

Francois  Jacques  Ozenne  was  originally  in  possession  of  the  land  in  controversj. 
On  the  10th  day  of  November,  1807,  he  sold  to  Maria  Vincent  VAhbi,  a  tract 
of  land  described  as  *'  une  terre  de  sept  arpens  et  demi  de  face,  k  prendre  face  but 
la  grande  crevasse  de  la  terre  qu'occupe  presentment  Mr.  Ozenne  sur  le  Bayoa 
Tortne,  avec  toute  la  profondenr  qui  trouvera  an  de  la  dite  terre  sitne  sur  rUe 
appellee  I'lsle  du  Large,  bien  entendn  que  le  t)ois  de  la  dite  isle  sera  partage 
en  egale  portion  entre  le  vendeur  et  Tacqueur  pour  prix  et  somme  de  sept  cent 
cinquante  piastres."  At  this  time,  Francois  Jacques  Ozenne  had  not  acquired 
title  from  the  government  to  the  lands  in  his  possession. 
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la  1813,  a  csrtificate  of  confirmation  issued  to  Maria  Vincent  OzennSy  for  seven        sakdob 
and  a  half  arpents  front,  by  about  three  in  depth,  in  virtue  of  the  sale  from        Oiwiol 
Frangois  Jacques  Ozenne  to  M,  V,  Ozenne,  being  certificate  No.  2160.    At  the 
same  time  certificate  of  confirmation  No.  2161,  issued  for  three  hundred  superfi- 
cial arpents  immediately  in  the  rear  of  the  preceding,  and  having  the  same  width 
with  the  depth  of  forty  arpents. 

The  first  of  these  tracts  appears  to  have  been  ordered  to  be  surveyed  from  the 
front  tract  bordering  on  the  Bayou  Tortue,  and  diminishing  the  depth  of  that 
tract. 

The  same  day  that  these  two  certificates  were  issued,  the  Commissioners  issued 
a  certificate  of  confirmation  in  &vor  of  Francis  Jacques  Ozenne,  for  fifteen  ar- 
pents front  on  the  bayou  by  a  depth  of  forty  arpents. 

The  lands  were  surveyed  in  pursuance  of  the  certificates  of  confirmation,  and 
the  surveys  appear  to  have  been  approved  by  the  Surveyor  General. 

Instead  of  following  the  channel  of  the  so  called  "  crevasse,"  the  survey  com- 
mences at  a  point  where  the  **  crevasse"  touches  the  northern  side  line  of  the 
tracts  of  land  held  by  plaintiff  and  defendants,  diverging  from  the  course  of  the 
''  crevasse"  at  a  considerable  angle.  The  survey  of  the  other  of  defendant's 
tracts  cuts  the ''  crevasse"  near  the  middle  of  the  tract,  crossing  it  about  the  same 
angle. 

The  plaintiff  contends  that  the  true  boundary  is  the  center  of  the  channel  of 
the  *'  crevasse ;"  the  defendants,  that  it  is  given  by  the  survey  made  by  the  gov- 
ernment of  the  United  States. 

The  plaintiff  maintains  that  the  true  construction  of  the  deed  from  Francis 
Jacques  Ozenne  is  to  give  the  defendants  a  front  upon  the  *<  crevasse,"  and  the 
Commissioners  erred  in  confirming  the  tract  to  Maria  Vincent  Ozenne,  in  the 
form  in  which  it  was  done,  and  that  the  confirmation  must,  therefore,  inure  to 
the  benefit  of  the  original  owner.  To  support  this  position,  counsel  refer  to  the 
case  of  Sackett  v.  Hooper,  3  La.  107 ;  and  a  dictum  in  Wtlliams  v.  Close,  12  An. 
877. 

The  court  did  not  place  the  latter  case  upon  the  ground  contended  for  in  this 
case,  and  we  say  as  our  predecessors  said  in  the  case  of  Purvis  v.  Harmanson, 
that  "  what  we  said  arguendo  cannot  be  considered  as  precedent" 

The  cases  of  Purvis  v.  Harmanson,  4  An.  422 ;  nomas  v.  Phillips,  7  An.  546 ; 
and  Otho  Farmer's  Heirs  v.  John  FletcJier,  11  An.  142,  in  harmony  with  the  de- 
cisions of  the  Supremo  Court  of  the  United  States,  and  are  still  adhered  to  by 
this  court 

The  title  was  in  the  government  of  the  United  States  when  the  certificates  of 
confirmation  issued,  and  the  land  department  was  vested  with  exclusive  jurisdio* 
tion  to  settle  and  fix  the  boundaries  between  the  different  claimants.  The  proper 
officers  have  acted  in  this  instance.  In  the  absence  of  all  fraud  on  the  part  of 
the  defendants,  or  any  particular  equity  in  favor  of  the  plaintiff,  effect  must  be 
given  to  their  proceedings.  Thus  it  is  evident  that  the  titles  produced  are  &vor- 
able  to  defendants  pretensions,  and  that  it  is  unnecessary  to  put  a  construction 
upon  the  deed  of  1807.  But  as  patents  have  not  yet  issued,  we  shall  maintain 
defendants  only  provisionally  in  possession  of  the  tract  of  land  in  dispute. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 

of  the  lower  court  be  avoided  and  reversed ;  and  that  the  plaintiff's  demand,  as 

now  presented,  be  rejected  ;  and  that  the  defendants  recover  possession  of  the 

land  in  controversy,  and  that  the  boundary  line  between  the  plaintiff  and  defen- 

78 


618  SUPREME  COURT  OP  LOUISIANA. 

SAJnx*  dant  be  fixed  at  a  straight  line  drawn  between  the  points  B  and  P,  as  shown  by 
Osnin.  the  sarvey  and  plat  of  Abner  S,  Miners  on  file,  and  in  confirmitj  to  the  approyed 
snryeys  of  certificates  Nos.  2160  and  2161,  under  which  defendants  claim,  snb- 
ject,  however,  to  any  future  action  of  the  proper  officers  of  the  United  States 
Land  Office.  And  it  is  farther  ordered,  that  the  plaintiff  pay  the  costs  of  both 
coorts. 


APPENDIX. 


The  following  cases  were  accidentally  omitted  ttom  the  New  Orleans  and  Monroe  declsioni. 


Louisa  Marshall  v,  Mrs.  Ghari^s  Watrigant  et  als. 

Where  the  appellee  has  not  been  cited,  and  the  flinlt  is  not  Imputable  to  the  appellant,  farther 
time  for  service  of  the  citation  of  appeal  will  be  granted  under  the  Act  of  the  20th  of  March, 
1939.— Buchanan,  J. 

Where  a  suit  was  brought  by  a  slave,  who  caused  herself  to  be  sequestered,  and  when  an  appeal  was 
taken  from  a  Judgment  rendered  in  her  favor,  she  could  not  be  found  to  be  served  with  the  cita- 
tion of  appeal — &ld :  That  service  of  the  citation  upon  her  counsel  must  be  considered  as  good  as 
if  she  had  departed  from  the  State. — Cbl«,  J. 

A  person  to  whom  a  Oatu  liber  owes  service,  has  the  right,  on  moving  from  one  State  to  another,  to 
take  such  statu  liber  with  him,  and  thus  change  the  domicil  of  the  Oatu  Uber. 

The  Mlatut  of  a  slave,  or  Mtaiu  liber,  is  governed  by  the  law  of  his  domicil. 

Where  a  ttatu  libera  domiciliated  with  the  person  to  whom  she  owed  service  in  Louisiana,  fled  f^om 
such  service  to  the  State  of  Kentucky,  from  whence  she  had  been  removed  while  a  statu  libera,  and 
there  obtained  a  Judgment  in  a  court  of  Kentucky  (by  whom  counsel  was  appointed  to  represent  the 
absent  defendant)  against  her  owner  in  Louisiana,  recognizing  her  right  to  her  fireedom — Hdi :  That 
in  a  suit  afterwards  brought  by  her,  on  her  return  to  Louisiana,  against  the  owner  from  whom  she 
had  fled,  the  Judgment  so  obtained  would  not  be  recognized  as  binding  on  the  defendant.  The  domi- 
cil of  both  plaintifl' and  defendant  being  in  Louisiana,  the  courts  in  Kentucky  could  not  assume 
Jurisdiction  over  the  Uatus  of  plaintilT,  nor  render  a  Judgment  binding  on  defendant,  without  notice 
to  him. 

Where  the  statutes  of  another  State  are  not  offered  in  evidence,  the  law  there  will  be  presumed  to  be 
the  same  as  our  own. 

Since  the  Act  of  the  Legislature  of  1857,  prohibiting  the  emancipation  of  slaves  hi  Louisiana,  the  right 
of  a  statu  Uber  to  freedom  cannot  be  recognized. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton^  J. 
G.  L.  Bright  and  Egan  dt  Dupuyt  for  plaintiff.    G,  LeGardeuTt  for  defen- 
dant and  appellant. 

On  motion  to  dismiss  appeal. 

Buchanan,  J.  The  ground  of  this  motion  is,  that  neither  the  appellee,  Louisa 
Marshall,  nor  her  coansel,  was  cited  to  answer  the  appeal. 

There  are  two  appellees,  Louisa  Marshall,  the  plaintiff,  and  Madam  Courtois, 
the  warrantor.  The  citation  of  appeal  for  the  latter  was  served  in  person  ;  that 
for  Louisa  Marshall  is  returned  as  follows  : 

"  Received,  April  13th,  1857,  and  after  due  and  diligent  search  and  inquily, 
Louisa  Marshall  could  not  be  found." 

The  Article  582  of  the  Code  of  Practice  provides  as  follows : 

"  The  Sheriff  shall  serve  the  petition  and  citation  on  the  appellee,  if  he  reside 
in  the  State,  or  his  advocate,  if  he  do  not,  by  delivering  a  copy  of  the  same  to 
such  appellee,  or  to  his  advocate,  or  by  leaving  it  at  the  place  of  their  usual 
domicil." 

In  the  constniction  of  this  Article,  it  has  been  ruled  that,  when  the  appellee 
cannot  be  found,  service  of  citation  should  be  made  on  the  attorney  of  record  of 
such  appellee.    Ilcnnen's  Digest,  p.  62,  No.  20. 

The  counsel  of  appellee,  in  support  of  his  motion,  has  referred  us  to  a  case  of 
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Ratliff  y.  His  Creditors^  in  14th  L.  R.,  p.  292,  where  an  appeal  was  dismissed  npon 
w^nuQjuiT.  a  retarn  of  the  Sheriff  that ''  the  appellees  were  not  found  in  his  parish."  In  the 
reasons  for  judgment  in  that  case,  we  find  Judge  Martin,  the  organ  of  tiie  court, 
declaring  that  the  irregularity  in  the  service  (or  rather  the  want  of  serrice)  was 
clearly  imputable  to  the  counsel  of  the  appdlant,  and  therefore,  that  the  court 
was  without  power  to  give  relief  under  the  Act  of  20th  March,  1839. 

But  the  present  case  appears  to  present  different  facts.  The  plaintiff  and  appel- 
lee appears  to  be  a  person  held  in  slavery  by  the  defendant  and  appdlant,  and 
who  institutes  this  suit  for  her  freedom.  In  her  petition,  she  prays  that  the  court 
will  ex  officio  order  a  writ  of  sequestration  to  issue,  commanding  the  Sheriff  to 
take  into  his  custody  the  body  of  petitioner ;  and  on  the  same  day  that  the  peti- 
tion was  filed,  we  find  in  the  record  an  order  signed  by  the  Judge  of  the  court 
below,  '*  that  the  Sheriff  of  the  parish  of  Orleans  sequester  and  take  into  his  cus^ 
tody  the  petitioner,  Louisa  MarshaUt  and  her  safely  keep  in  his  possession  and 
under  his  control,  until  the  further  order  of  this  court.''  We  infer  that  this  order 
was  executed,  and  there  is  nothing  in  the  record  showing  that  the  order  of  seques- 
tration was  ever  rescinded,  or  that  the  plaintiff  was  ever  taken  out  of  the  custody 
of  the  Sheriff  upon  a  bond.  We  find  her  appearing  before  a  magistrate,  two 
months  afterwards,  to  make  an  affidavit  for  the  purpose  of  obtaining  a  commisBion 
to  take  the  testimony  of  witnesses  residing  out  of  the  State.  From  these  facts, 
we  are  bound  to  presume  that  the  Sheriff  has  had  the  legal  possession  and 
custody,  as  sequestrator,  of  the  person  of  the  plaintiff,  to  the  present  lime ;  and 
if  he  has  not  been  able  to  find  her,  for  the  purpose  of  serving  the  citation  of 
appeal  upon  her,  most  clearly  the  fault  is  not  imputable  to  the  appellant,  but  to 
the  Sheriff  himself ;  and  the  appellant  is  entitled  to  relief  under  the  Act  of  20th 
March,  1839,  p.  170,  and  of  14th  March,  1855,  p.  315,  sec.  14. 

It  is,  therefore,  adjudged  and  decreed,  that  this  rule  be  dismissed,  and  that 
fifteen  days  from  the  rendition  of  this  decree  be  allowed  for  service  of  the  citation 
of  appeal  upon  the  plaintiff,  or  upon  George  L.  Bright,  Esq.,  hssc  attorney,  (in 
case  the  plaintiff  cannot  be  found).  It  is  further  ordered,  that  the  costs  of  this 
rule  abide  the  final  decision  of  the  cause. 

On  second  motion  to  dismiss  appeal : 

Cole,  J.  A  rule  was  heretofore  taken  to  dismiss  this  appeal,  on  the  ground 
that  appellee  had  not  been  cited,  whereupon,  on  account  of  some  particalar  cir- 
cumstances and  the  want  of  laches  on  the  part  of  appellee,  this  court  ordered 
that  appellant  have  fifteen  days  to  cite  the  appellee,  imd  the  citation  be  served  on 
Louisa  Marshall,  and  if  she  cannot  be  found,  that  service  be  made  on  her 
counsel. 

A  citation  issued,  and  the  return  of  the  Sheriff  shows  that  ''  after  diligent 
searches  and  inquiries,  he  learned  that  Mrs.  Louisa  Marshall  resides  in  the  town 
of  Franklin,  in  the  parish  of  St.  Mary,"  and  then  served  the  papers  on  her  attor- 
ney, who  refused  to  accept  service. 

The  general  rule  is,  that  neither  admission  of  service  of  citation  of  appeal  by 
the  attorney,  nor  service  on  him  is  good,  unless  the  absence  of  the  client  firom  the 
State  be  l^ally  proved. 

This  case  is  an  exception  to  the  general  rule ;  plaintiff,  a  colored  woman,  brings 
suit  for  her  freedom  against  defendant,  who  claims  to  be  her  owner,  and  calls 
upon  the  court  for  a  writ  of  sequestration,  and  causes  herself  to  be  phioed  in  the 
possession  and  custody  of  the  Sheriff. 
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There  she  was  bound  to  remniQ  until  the  final  termination  of  the  suit,  wheth^ 
released  upon  bond  or  not    Code  of  Practice,  Art.  280.  WAn»uaT. 

As  she  has  removed  from  the  jurisdiction  of  the  court  in  violation  of  law, 
appeUant  is  not  obliged  to  search  for  her  beyond  that  pale,  and  service  upon  her 
counsel  must  be  considered  in  this  case  as  good  as  if  she  had  departed  from  the 
State. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  thas  the  rule  be  dismissed,  at 
the  costs  of  the  mover. 

On  the  merits : 

Merrick,  C.  J.    This  suit  is  brought  by  the  plaintiff  to  recover  her  freedom. 

If  her  identity  be  conceded,  it  will  appear  that  the  plaintiff  was  bom  about  the 
year  1822  the  sbive  of  George  Belcher,  of  Mercer  County,  Kentucky ;  that 
Belcher  died  in  1824,  leaving  a  will  which  was  admitted  to  probate,  by  which  he 
declared  that  the  plaintiff  was  to  have  her  freedom  at  the  age  of  thirty  years ; 
that  when  she  was  about  thirteen  years  of  age  she  was  removed  to  the  State  of 
Missouri,  by  one  Wood,  who  had  married  the  grand-daughter  of  Belcher,  and 
probably  the  legatee  of  Louisa^  that  she  was  subsequently  removed  to  New  Or- 
leans, where  she  was  sold  as  a  slave  for  life,  and  after  having  remained  several 
years  and  passed  through  several  hands,  was  finally  purchased  by  the  defendant, 
Mrs.  Watrigant,  in  good  faith  on  the  21st  day  of  January,  1854.  Not  long 
after,  to  use  the  language  of  her  petition,  *'  She  fied  from  bondage  and  the  service 
of  the  aforesaid  Anna  Htuson,  (Mrs.  Watrigant,)  to  Mercer  County  Kentucky," 
where  she  instituted  a  suit  in  the  Circuit  Court  of  Mercer  County,  on  the  chan- 
cery side,  and  obtained  a  judgment  decreeing  her  to  be  free,  and  awarding  her 
execution  against  the  defendants,  for  costs,  although  they  had  in  no  manner  been 
notified  of  the  proceedings  and  were  only  represented  by  counsel  acting  under  in- 
structions from  the  court,  who  filed  an  answer  in  their  behalf  as  absentees.  She 
then  returned  to  Louisiana,  armed  with  her  Kentucky  judgment 

The  judgment  of  the  lower  court  was  in  favor  of  the  plaintiff;  it  also  dismissed 
the  defendant's  demand  in  warranty. 

The  defendant  has  appealed. 

The  first  question  which  the  record  presents  is  the  e^ct  which  must  be  given 
to  the  Kentucky  decree.    Does  it  bind  the  defendant  ? 

We  are  of  the  opinion  it  does  not,  for  two  reasons,  viz :  1st,  the  domicil  of 
Louisa  Marshall  was  Louisiana,  and  the  laws  and  courts  of  Louisiana  alone  had 
jurisdiction  over  her  status,  and,  2d,  because  the  domicil  of  the  defendant  was 
also  in  liOuisiana,  and  a  foreign  court  could  not  assume  jurisdiction  over  them  in 
such  a  manner  as  to  bind  them  in  the  absence  of  notice. 

The  question  of  the  domicil  of  the  plaintiff  will  appear  sufficiently  plain  by  a 
moment's  reflection  as  to  the  condition  of  statu  liberi  in  the  Southern  States. 
Take  the  case  of  the  plaintiff.  When  she  was  two  years  of  age  she  was  given  by 
Belcher  to  his  grand-daughter,  then  unmarried.  The  legatee  of  the  plaintiff  mar- 
ried, and  it  became  the  interest  of  the  married  couple  to  remove  to  Missouri. 
Was  there  anything  in  the  law  of  Kentucky  which  prevented  their  removal  ? 
Could  they  not  take  with  them  those  who  owed  them  service  ?  These  questions 
must  be  answered,  the  first  in  the  negative  and  the  latter  in  the  affirmative,  for 
it  cannot  for  a  moment  be  maintained  that  these  Southern  States  do  not  stand 
upon  precisely  the  same  footing  as  it  regards  the  institution  of  slavery,  and  that 
the  condition  of  the  slave  is  not  the  same  in  all.  There  was  then  no  fraud  com- 
mitted towards  the  laws  of  Kentucky  when  Woods  moved  to  Missouri,  or  subse- 
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quently  to  Louisiana,  if  s^ch  were  the  case.  Wood*  was  not  required  to  sell  the 
WAtnoAsiT.  statu  libera  who  belonged  to  his  family,  but  might  lawfully  take  her  with  him. 
4  N.  S.  102. 

And  when  he  so  removed,  the  plaintiff  had  acquired  no  permanent  domicil  in 
Kentucky.  Her  domicil  was  with  those  to  whom  she  owed  service.  First,  with 
Belcher,  afterwards  with  Woods  and  subsequently  his  vendees.  See  Story's  Con- 
flict of  Laws,  sec.  46  ;  Mary  v.  Brown,  5  An.  269  ;  Conant  v.  Gesnard,  ib.  696. 

When  Woods  moved  with  her  to  Missouri,  that  became  her  domicil.  When 
he,  or  those  holding  under  him,  removed  her  to  Louisiana,  which  was  previous  to 
the  year  1841,  Louisiana  became  her  domicil ;  and  so  it  remained  at  the  time 
she  became  a  fugitive  therefrom  and  obtained  her  decree  from  the  courts  of 
Kentucky. 

The  decree  of  the  court  of  Mercer  County  and  State  of  Kentucky  could  not 
then  bind  the  defendants,  because  it  was  not  vested  with  jurisdiction  OTcr  the 
subject-matter,  (the  status  depending  upon  the  domicil  of  the  slave,)  nor  over 
the  person  of  the  pretended  parties  to  the  decree.  See  Dred  Scott's  case,  19 
Howard,  452  ;  Dupuy  v.  Hunt,  2  An.  562  ;  Broughton  v.  King,  ib.  569 ; 
Stephens  v.  Graves,  9  An.  239,  and  Succession  of  Duncan  and  Mary  Shav,  re- 
cently decided. 

The  decree  which  the  plaintiff  presents,  (obtained  whilst  she  was  a  fugiUve,) 
must,  therefore,  be  looked  upon  as  in  fraud  of  defendant's  rights  and  obtained 
under  the  supposition  that  it  would  confer  upon  the  plaintiff  some  undue  advan- 
tage.   It  cannot  be  enforced  here. 

But  it  is  said  that  the  plaintiff  was  free,  independent  of  the  decree  of  theMeroer 
County  court.  When  plaintiff  was  removed  to  Louisiana  there  was  no  kw  of  the 
State  which  prevented  her  emancipation  any  more  than  in  Kentucky.  Her  re- 
moval here  does  not  appear  to  have  been  made  to  prejudice  her  rights,  nor  is  there 
anything  to  show  that  it  was  not  done  in  good  faith.  She  was,  therefore,  as 
liable  in  one  State  as  the  other  to  become  subject  to  future  legislative  restrictions 
upon  her  emancipation.  Hence  her  removal  to  Louisiana  does  not  strengthen 
her  case,  for  it  was  not  in  the  eye  of  the  law  then  a  wrongful  act. 

Then  the  question  arises,  whether  the  plaintiff  was  free  at  the  inception  of  this 
suit? 

It  is  said  she  was,  under  the  law  of  Kentucky,  where  Belcher  made  his  will, 
and  that  this  court  has  so  adjudged  in  10  An.  555. 

The  statutes  of  Kentucky  have  not  been  offered  in  evidence,  and  in  their  ab- 
sence the  law  there  must  be  presumed  to  be  the  same  as  our  own.  If  so,  the 
will  of  Belcher  did  not  make  the  plaintiff  free  twenty-eight  years  after  it  was  made: 
Something  more  was  required,  viz  :  a  recognition  of  the  status  of  the  plaintiff  on 
the  part  of  those  holding  her  as  well  as  the  public  or  public  authorities.  Angelina 
V.  Whitehead,  3  An.  556,  11  An.  454.  She  was  not  free  when  the  will  was  made 
but  she  was  to  become  free  twenty-eight  years  afterwards,  subject  to  all  natural 
or  legal  contingencies  which  might  happen  to  interrupt,  or  to  such  forms  of 
proceeding  as  the.  lawgiver  might  provide  for,  the  recognition  of  such  emanci- 
pation. Being  within  the  jurisdiction  of  the  laws  of  Louisiana,  she  becomes 
subject  to  the  forms  prescribed  by  the  same.  Maria  v.  Edwards,  1  Rob.  361. 
She  is  in  no  better  condition  by  the  production  of  a  will  made  in  Kentucky  tban 
she  would  be,  if  the  will  under  which  she  claims  had  been  made  in  Lonisiaoa. 
And  we  have  recently  held  that  such  a  will,  for  the  present  at  least,  will  be  un- 
availing.   See  case  of  Delphine  v.  Guillet,  11  An.  424,  and  the  cases  reoeotiy 
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decided  between  same  parties,  in  which  effect  was  given  to  the  late  Act  of  the 
Legislature  prohibiting  the  emancipation  of  slaves.    Act  1857,  p.  55.  Watuqaict 

We  do  not  think  the  case  of  Matilda  v.  Autrey,  10  An.  555,  at  all  in  conflict 
with  these  views.  In  that  case  the  will  was  made  in  Kentucky,  and  the  plaintiff, 
Matiida,  became  free  in  Alabama.  The  defendants,  it  seems,  improperly  pos- 
sessed themselves  of  her  after  the  death  of  her  mistress,  the  only  person  who  had  a 
right  to  her  services,  and  at  whose  death  she  was  to  be  free,  and  harried  her 
away  to  Louisiana. 

There  being  at  that  time  no  statute  prohibiting  the  emancipation  of  slaves  in 
Louisiana,  this  court  properly  held  that  the  plaintiff  must  be  considered  free  as 
against  the  defendants,  who  "  pretended  to  no  title  whatever,"  and  who  were  un- 
able to  show  any  **  legal  obstacle  to  the  recognition  of  plaintiff's  freedom." 

That  case  is  manifestly  very  different  from  the  one  under  consideration ;  for 
here  there  are  persons  claiming  to  be  owners  in  good  faith  ;  the  age  at  which 
the  plaintiff  was  to  be  emancipated  arrived  while  she  was  residing  and  had  her 
domicil  in  Louisiana,  where  her  freedom  could  only  be  recognized  by  public  au- 
thority, and  where,  since  she  became  a  fugitive,  a  statute  of  the  State  has  been 
passed  which  is  a  bar,  for  the  present,  to  her  emancipation. 

If  the  plaintiff  fiiils  in  obtaining  her  freedom,  it  is  perhaps  owing  to  her  having 
absconded  and  losing  time  abroad,  instead  of  applying  to  the  courts  of  her  domi- 
cil, which  then  had  power  to  grant  her  demand  if  she  had  not  forfeited  her  rights 
by  her  bad  conduct. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 

of  the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  of 

the  defendant,  as  in  case  of  nonsuit,  the  plaintiff  paying  the  costs  of  both  courts. 

Spofford,  J.,  dissenting.  This  is  not  the  suit  of  a  slave  to  procure  an  eman- 
cipation ;  it  is  a  suit  brought  by  a  person  alleging  herself  to  be  already  free  in 
law,  but  tortiously  restrained  of  her  liberty  by  the  defendant. 

If  the  averments  of  the  petition  are  true,  the  action  can  now  be  maintained, 
notwithstanding  the  statute  of  1857  forbidding  emancipation  in  this  State.  The 
suit  of  Delphine  v.  Guillet,  recently  decided,  was  a  suit  to  procure  an  emancipa- 
tion by  one  acknowledged  to  be  in  law  still  a  slave.  That  case,  therefore,  bears 
no  analogy  to  this. 

It  would  also  be  a  mistake  to  suppose  that  the  plaintiff 's  action  is  grounded 
merely  upon  the  decree  of  the  Chancery  Court  in  Kentucky.  That  decree  did 
not  emancipate  the  plaintiff;  it  simply  recognized  her  as  a  free  woman  by  virtue 
of  an  anterior  right,  to  wit,  the  will  of  her  former  master.  It  did  not  create  her 
status ;  it  only  acknowledged  it. 

The  question  to  be  decided  now  is,  not  whether  Louisa  MarsAo// shall  be  eman- 
cipated in  this  State,  for  it  is  conceded,  on  all  hands,  that  she  cannot  be,  under 
the  subsisting  law ;  but  the  question  is,  was  she  really  a  free  woman  at  the  date 
of  the  institution  of  her  suit  ?    If  so,  we  are  bound  to  recognize  her  freedom. 

She  was  bom  in  Kentucky.  By  her  master's  will  absolute  freedom  was  be- 
queathed to  her  upon  her  attaining  the  age  of  thirty  years,  which  she  had  reached 
long  before  this  suit  was  brought.  That  bequest  was  legal  and  valid  by  the  laws 
of  Kentucky,  where  it  was  made,  and  where  her  master  was  domiciliated  up  to 
the  date  of  his  death.  Upon  his  death,  by  virtue  of  that  will  duly  admitted  to 
probate,  Louisa  became  a  statu  libera^  with  a  vested  right  to  freedom  at  the  age 
of  thirty  years.  The  mere  lapse  of  that  time  transformed  her  into  a  free  person, 
without  any  farther  formality,  under  the  Kentucky  law. 
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The  wrong^al  act  of  a  nsnrper  in  carrying  her  out  of  Eentncky  and  selling  her 
WATUQin.  as  a  slave  for  life,  could  not  destroy  her  vested  rights.  3he  would  still  be  free  at- 
the  age  of  thirty  years,  leaving  purchasers  to  their  recourse  against  their  war- 
rantors. 

We  recognized  and  enforced  these  principles  in  the  case  of  Matilda  v.  Autrey, 
10  An.  555,  and  I  think  they  should  govern  this  ccse. 

Our  statutes  guard  us  sufficiently  against  any  injury  from  this  class  of  persons. 
It  was  provided  in  1842,  when  this  statu  libera  was  in  the  State,  that  "  all  statu 
liberi  now  in  the  State  shall,  when  they  become  free,  be  transported  out  of  the 
State  at  the  expense  of  the  last  owner,  by  proceeding  before  the  parish  Judge 
at  the  suit  of  any  citizen,  and  such  statu  liberi,  when  transported  out  of  the 
State,  shall,  on  returning  into  the  State,  be  liable  to  all  the  penalties  provided 
by  law  against  free  negroes  or  persons  of  color  coming  into  the  State."  Act  of 
March  16th,  1842,  sec.  14 ;  Session  Acts,  1842,  p.  316. 

I,  therefore,  think  the  judgment  should  be  affirmed. 


Davis,  Martin  &  Co.  v.  The  Cnr  op  New  Orleans. 

Whore  the  contract  between  the  plalntiflb  and  the  defendant  was  "to  do  and  jDer/brm,  daariMf  ike  tpaee 
<f  jive  yean  f rem  the2Sdqf  Jtdy^  1850,  aXL  Ike  voork  neoenamfor  buUding  vikarvet  and  r^airiHg 
and  keeping  in  good  order  the  levee  and  tke  wkaroea  in  front  of  MunicipalUj/  Xo.  1  ,'*  etc.'-Hdd  :  Tbsi 
tho  plaiotiflb  wore  bound  to  do,  at  all  Umoa,  the  work  necessary  to  repair  and  keep  in  good  order, 
the  wharves  and  levee,  and  to  leave  them  In  good  order  at  the  expiration  of  the  period  named. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
McCay  4b  Edwards  and  C.  Roselius,  for  plaintiffs  and  appeUants.    Living- 
ston and  Benjamin,  Bradford  4t  Finney,  for  defendant 

Spofford,  J.  The  plaintiffs  demand  of  the  city  the  sum  of  $22,750,  as  a 
balance  alleged  to  be  due  them  under  a  contract  for  repairing  wharves,  &c. 

The  defendant  pleads  that  the  plaintiffs  have  forfeited  all  claims  to  this  balance, 
by  reason  of  neglect  and  violations  of  their  contract  in  various  particulars. 

The  contract  was  "  to  do  and  perform,  during  the  space  of  five  years  from  the 
22d  July,  1850,  all  the  work  necessary  for  building  wharves,  and  repairing  and 
keeping  in  good  order  the  levee  and  the  wharves  in  front  of  Municipality  Na  1, 
between  Canal  street  and  the  Ferry  landing,  inclusively,  in  front  of  St.  Ann 
street,  for  the  sum  of  $45,000  per  annum'' 

The  money  was  to  be  paid  quarter  yearly,  upon  the  certificate  of  the  Surveyor 
of  the  Municipality  that  the  work  had  been  done  according  to  contract,  reserv- 
ing, however,  one-third  of  each  payment  as  a  guarantee,  until  the  end  of  the 
year. 

The  plaintifi  failed  to  procure  the  certificate  of  the  surveyor  for  the  last  quar- 
ter of  the  last  year  of  their  contract,  ending  the  22d  July,  1855. 

The  present  claim  is  for  the  installment  which  would  have  been  due  for  the 
last  quarter,  and  the  reserved  third  which  would  have  been  due  for  the  three 
previous  quarters,  had  the  plaintiffs  faithfully  discharged  their  duties. 

The  District  Court  gave  judgment  for  the  defendant,  and  the  plunti^  have 
appealed. 
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It  is  abandantly  established,  that  on  the  22d  July,  1855,  the  wharves,  which         ^J^ 
the  plaintiff  had  undertaken  to  keep  in  good  order,  were  in  a  wretched  condition,   New  oslbajib. 
and  that  it  would  have  cost  more  than  the  sum  sued  for  to  put  them  in  good 
order  and  repair. 

But  the  plaintifGs  seem  to  think  they  were  not  bound  by  their  contract  to  leave 
the  wharves  in  good  condition,  but  only  to  put  them  in  such  condition  once  a  year. 
They  contend  that,  as  substantial  repairs  could  only  be  made  in  low  water, 
and  usual  low  water  season  ranges  from  July  to  November,  they  have  done 
enough  by  making  thorough  repairs  in  the  summer  of  1854,  and  had  a  right 
to  leave  the  wharves  rotten  at  the  expiration  of  their  contract  in  the  summer 
of  1855,  al-  though  the  water  was  low  during  the  spring  and  summer  of  that 
year. 

There  was  no  such  privil^e  accorded  to  them  in  the  contract  Their  obliga- 
tions were  continuous  and  incessant.  They  agreed  to  do,  at  all  times,  the  work 
necessary  to  repair  and  keep  in  good  order  the  wharves  and  levees.  They  were 
bound  to  leave  them  in  good  order. 

The  amended  specification  referred  to  in  their  contract,  upon  which  they  rely 
to  show  that  they  were  only  bound  to  do  a  thorough  job  once  a  year,  does  not  re- 
fer to  the  keeping  in  good  repair,  but  to  only  "  new  wharves  and  changes  that  might 
be  ordered  by  the  council,"  which  they  were  required  to  begin  on  the  1st  of  July 
of  each  year,  and  to  have  completed  on  the  31st  October. 

They  also  seem  to  think  that  the  Surveyor's  certificates  are  conclusive,  that 
all  the  work  was  well  done  up  to  the  22d  of  April,  1855,  and  that  the  city  can- 
not go  behind  that  period  to  inquire  whether  they  fulfilled  their  engagements 
faithfully.  The  reservation  of  one-third  of  the  installment  due  each  quarter 
until  the  end  of  the  year,  for  which  the  city  stipulated,  shows  that  such  was  not 
the  intention  of  the  parties.  The  Surveyor's  certificate  was  not  made  the  sole 
criterion  of  the  excellence  of  the  work  done  by  the  contractors.  It  was  only  a 
necessary  prerequisite  to  the  payment  of  any  portion  of  the  quarterly  install- 
ments. 

The  appellants  rdy  upon  the  testimony  of  the  City  Surveyor,  to  show  that 
they  complied  with  their  contract  The  District  Judge  observed  that  his  official 
action  and  reports  did  not  seem  to  tally  with  his  testimony  at  a  later  period. 
The  testimony  of  other  witnesses,  who  had  critically  examined  the  wharves,  out- 
weighed the  loose  opinions  of  superficial  observers  in  favor  of  the  claim  of  the 
plainti£&.  It  seems  that  the  City  Surveyor,  even  while  reporting  the  contrac- 
tors as  unfaithful  to  their  obligations,  nevertheless  recommended  that  the  last 
installment  be  granted,  to  avoid  litigation  ;  assigning,  as  a  reason,  that,  in  most 
cases,  the  city  had  been  mulcted  in  damages  and  costs. 

Every  case  must  stand  or  fall  upon  its  own  merits.  If  the  mere  opinion  and 
advice  of  a  City  Surveyor,  although  in  contradiction  to  his  official  acts  and  re- 
ports, and  to  the  testimony  of  observant  and  painstaking  witnesses,  is  to  con- 
clude the  City  Council  and  the  courts,  upon  the  merits  of  a  contractor's  claims 
the  city  treasury  might  be  given  over  to  spoliation. 

No  such  binding  efficacy  is  to  be  attached  to  the  opinions  of  a  single  officer ; 
no  such  lure  has  been  held  out  to  contractors  to  secure  his  favor ;  but  those  who 
contract  with  the  city,  as  those  who  contract  with  a  private  party,  should  be 
held  to  a  faithful  compliance  with  their  engagements  ;  and  those  members  of  the 
council  who  demand  that  contracts  with  the  city  should  be  executed,  in  letter 
and  spirit,  as  private  contracts  are  executed,  and  who  devote  a  portion  of  their 
79 
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^*^        time  to  a  careftil  inspection  of  works  done  for  the  public,  are  only  liilfillingt 
Niw  Osuum.    public  duty. 

Judgment  aflQrmed,  with  costs. 
Re-hearing  refused. 


Powell  &  Hopeinb  u  Matilda  Hopson. 

Uader  a  special  contract  to  that  effect,  a  commercial  partnership  will  continue  alter  the  death  of  od« 
of  the  partners,  for  the  purpoee  of  administration  and  liquidation,  if  not  for  all  purposes. 

The  prooeeding  by  attachment  to  collect  a  debt  due  to  the  Arm,  is  one  of  administration  only. 

Where  it  is  sought  to  maico  the  wife  personally  liable  for  an  account,  no  presumption  of  its  corract 
ness  can  be  formed  from  the  mere  fact  of  Its  rendition  to  the  husband,  in  whose  name  the  accoont 
was  kept,  and  no  ot^ecUon  having  been  made  on  the  part  of  the  wife  ;  she  cannot  Iw  charged  ex- 
cept for  such  items  as  are  shown  to  have  inured  to  the  benefit  of  her  soporate  estate,  or  andi  ex 
penaes  as  under  Art.  9409  C.  C. ,  she  is  bound  lo  support  alone. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Richardson,  J. 
Mathews  d  McFee,  for  plainti£b.  McGuire  «&  Ray,  for  defendant  and  ap- 
pellant. 

MsBBicE,  C.  J.  This  suit,  which  was  commenced  by  attachment,  was  broag^t 
after  the  death  of  R,  W.  Powell,  by  the  surviving  partner,  Hopkins,  in  the  name 
of  the  firm.  He  claims  the  right  so  to  do  under  the  following  clause  in  the  ar- 
ticles of  partnership,  viz : 

"  In  case  of  the  death  of  either  partner  during  the  commercial  year,  that  is  to 
say,  between  the  1st  of  September  and  the  1st  of  September  of  two  conse- 
cutive years,  the  business  of  the  concern  shall  continue  until  the  close  of  the  then 
commercial  year,  and  the  interest  of  the  deceased  partner  shall  be  chargeable  on 
the  books  of  the  concern  a  reasonable  and  just  charge,  not  exceeding  two  thou- 
sand dollars  per  annum,  until  the  end  of  the  comm<tfcial  year,  viz,  1st  of  Septem- 
ber ;  at  and  after  that  time,  the  representatives  of  the  deceased  partner  shall  hare 
all  the  privileges  and  powers  of  the  deceased  partner  in  regard  to  acoes  to  the 
books,  papers,  money,  debts,  effects  and  property  of  the  concern ;  to  settle  and 
liquidate,  finally  and  provisionally,  with  the  surviving  partner,  the  interest  of  the 
deceased  in  the  concern,  and  dissolve  the  partnership,  but  shall  not  interfere  with 
the  movement  of  the  business,  until  the  Ist  of  September  next  ensuing  the  death 
of  the  partner  whose  interest  he  represents." 

The  power  of  attorney  to  the  attorneys  Mathews  d&  McFee,  to  sign  the  attach- 
ment bond,  was  executed  20th  November,  1855,  by  Hopkins,  on  behalf  of  the 
firm.  On  the  15th  December  following,  Bowrke,  applied  for  letters  of  adminis- 
tration on  PowelVs  estate.  They  were  granted. in  March,  1856,  and  this  suit  was 
commenced  by  the  surviving  partner  in  May,  1856.  The  proceeding  to  collect 
the  debt  by  suit  being  one  ot  administration  only,  we  find  less  difficulty  in  com- 
ing to  the  conclusion  that  it  ought  to  be  maintained,  than  we  should  perhaps  if 
it  were  some  new  business  operation  attempted  under  the  articles  of  partnership. 
The  Civil  Code  certainly  contemplates  the  continuance  of  the  partnership  under 
a  special  contract,  to  that  effect,  for  purposes  of  administration  and  liquidation, 
if  not  for  all  purposes.    C.  C.  2852,  2853, 1095,  1115,  1131,  1132. 

If  the  power  of  attorney  was  executed  before  the  death  of  Powell,  as  it  ap- 
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peare  to  havo  been,  it  was  sostained  by  the  Articles  of  copartnerebip,  and  when        fowul 
the  salt  was  instituted,  there  was  an  administrator  to  PowelTs  sncceasion,  and  the 
suit  may  be  deemed  to  have  been  commenced  by  the  sarviving  partner  aa  agent, 
on  behalf  of  himself  and  the  administrator.    The  motion  to  dissolve  the  attach- 
ment was,  therefore,  properly  overruled. 

The  exception  to  the  petition,  that  it  was  not  sufficiently  explicit  in  this,  that  it 
did  not  give  the  items  of  the  account,  was  well  taken  and  the  objection  has  not 
been  cured  by  the  production  of  the  invoices  or  the  account  of  Powell,  showing 
in  what  manner  the  balance  of  $263  93  was  found.  The  account  was  kept  in 
the  name  of  defendant's  husband  and  was  rendered  to  him  in  that  form.  No  pre- 
sumption can,  therefore,  be  formed  of  its  correctness  from  the  mere  fact  of  its 
rendition  without  objection  on  the  part  of  the  wife.  She  cannot  be  charged, 
except  for  such  items  as  are  shown  by  the  proof  to  have  inured  to  the  benefit  of 
her  separate  estate,  or  such  expenses,  as  under  Article  2409  C.  C,  she  is  bound 
to  support  alone.  In  order  to  Judge  of  this,  the  invoices  must  be  produced  and 
the  purposes  for  which  the  drafts  were  drawn,  must  be  shown.  We  think  justice 
requires  that  the  case  should  be  remanded  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court,  as  to  said  defendant,  Matilda  Hopson,  be  avoided  and  reversed ;  and  that 
this  cause  be  remanded  to  the  lower  court  for  a  new  trial,  as  to  the  said  Matilda 
Hopson,  leave  being  granted  to  plainti£fe  to  amend  their  petition  in  conformity 
to  the  views  herein  expressed.  And  it  is  further  ordered,  that  the  plaintiffs  pay 
the  costs  of  the  appeal. 


Powell  &  Hopkins  u  John  Lawhead  &  Co. 

Ad  action  is  maintainable  npon  tho  allegation  that  the  defendant,  withooi  ftinda  in  tbe  bands  of  tha 
plaintlflb,  drew  tbeir  bill,  which  the  plainUflb  accepted  and  paid  for  tbe  accomodation  and  benefit  of 
the  drawer. 

APPEAL  trom  the  Dbtrict  Court  of  the  Parish  of  Morehouse,  Richardson,  J. 
Mathews  A  McFee,  and  Todd  &  Brigham,  for  plaintiffs  and  appellants. 
S,  Cr.  Parsons,  for  defendants. 

Spofford,  J.  The  plaintiffs  sued  the  defendants  for  SI260  and  interest,  upon 
the  allegation  that  the  latter,  without  funds  in  the  hands  of  the  former,  drew  their 
bill  upon  the  plaintiffs  for  said  sum,  which  plaintilb  accepted  and  paid  for  the 
accomodation  and  benefit  of  said  drawers,  whereby  the  latter  became  indebted  to 
them  for  the  amount  thereof. 

The  defendants  excepted,  that  the  petition  discloses  no  cause  of  action.  We 
think  it  does.  The  suit  is  for  money  paid  out  for  the  benefit  of  the  defendants, 
by  reason  of  the  drawing  of  the  bill  without  funds  in  the  hands  of  the  drawees. 

Upon  the  trial,  evidence  was  received,  without  objection  by  defendants,  going 
to  show  that  they  gave  the  draft  alluded  to  in  renewal  of  another  which  they  had 
given  to  the  plaintiffs  in  closing  their  account  with  them  as  factors.  It  was  jdso 
proven,  without  objection,  that  defendants  had  acknowledged  their  indebtedness 
to  plaintifib  for  the  amount  demanded,  and  proposed  to  transfer  claims  enough  to 
the  plaintiffs  to  pay  it. 


ig  SUPREME  COURT  OF  LOUISIANA. 

powni.  The  technical  diJGficulties  relied  upon  in  the  argament  of  coansel  for  tlie  appel- 

UwHUD.  lees  have  thus  been  waived,  and  under  the  prayer  for  general  relief,  the  plaintifi 
are  entitled  to  a  judgment. 

It  does  not  appear  that  any  issue  was  joined  between  the  defendant,  Sharp,  and 
his  co-defendants,  called  in  warranty. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Conrt 
be  avoided  and  reversed ;  and  it  is  now  ordered,  ac^udged  and  decreed,  that  the 
plaintifis  recover  of  the  defendants,  in  sdido,  the  sum  of  twelve  hundred  and  filly 
dollars,  with  five  per  cent,  interest  thereon  from  the  date  of  judicial  demand  until 
paid,  and  the  costs  of  suit  in  both  courts. 
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ABSENTEE. 

1.  The  daties  of  an  attorney  ad  hoc  for  an  absentee  do  not  terminate  with  the 

condosion  6f  the  suit  in  the  lower  court :  it  is  incumbent  upon  him  to 
appeal,  if,  in  his  opinion,  his  client  will  be  benefited  thereby. 

Bach  V.  Ballard,  487. 

2.  The  appeal  bond  is  properly  signed  by  the  attorney  ad  hoc  in  behalf  of  his 

client.  Ibid, 

ACCOUNT. 

1.  An  account  cannot  be  considered  an  *'  open  account,"  and  as  such  prescribed 
by  three  years,  under  section  2  of  the  Act  of  March  5th,  1852,  where  it 
was  signed  and  rendered  by  the  debtor,  with  a  statement  in  detail  of  its 
debtor  and  creditor  items.  Dixon  v.  Lyons,  160. 

See  VBUVS—WrigJU  y.  HiU,  288. 

ACTION. 

1.  The  Article  1965  of  the  Civil  Code,  which  provides  that  the  action  to  an- 

nul a  contract  made  in  fraud  of  the  rights  of  creditors,  is  to  be  exercised 
by  the  representative  of  the  creditors  when  there  has  been  a  cession  of 
property,  is  no  longer  in  force,  having  been  changed  by  the  Act  of  the 
Legislature  of  1855,  (Revised  Statutes,  pp.  256,  257,)  which  authorizes, 
in  express  terms,  the  institution  of  such  a  suit  by  an  individual  creditor 
after  the  cession  of  property.  Oiraud  v.  Mazier,  147. 

2.  An  action  to  annul  a  sale  of  negroes  alleged  to  have  been  bought  at  a  suc- 

cession sale  by  the  administrator  through  persons  interposed,  was  properly 
brought  against  the  administrator  at  his  domicil  in  r^^rd  to  nullities  Aris- 
ing subsequent  to  the  order  of  sale.  The  order  of  sale  itself  and  the  pro- 
ceedings anterior  to  it  could  only  be  attacked  in  the  court  which  decreed 
the  sale.  Woods  v.  Woods,  189. 

3.  The  heirs  have  such  an  interest  in  the  succession  while  under  administration 

as  to  authorize  their  bringing  a  suit  against  the  administrator  to  set  aside 
a  sale  made  to  himself  through  persons  interposed.  Ibid, 

4.  A  party  who  is  sued  in  the  United  States  Court  in  a  petitory  action,  can- 

not by  an  action  of  jactitation,  compel  his  adversary  to  come  into  a  State 
court  of  concurrent  jurisdiction  to  try  the  question  of  title. 

Van  WycJi  v.  Gaines,  235. 

5.  In  a  petitory  action  proof  of  adverse  possession  is  a  necessary  part  of  plain- 

tiffs' case,  because  the  petitory  action  can  only  be  maintuned  against  a 
party  in  possession.  Girard's  Heirs  v.  New  Orleans,  295. 
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ACTION  {Continued). 

6.  An  admission  of  plainti£b'  title,  is  not  snfficient  g^nnd  upon  which  to  bifle 

a  judgment  against  thedefendant.  Rid. 

7.  An  action  for  damages  incident  to  the  action  of  warranty  for  eviction  wader 

Art  2482  of  the  Code  cannot  be  maintained  where  no  actual  eyiction 
occurred,  in  consequence  of  a  compromise  made  by  the  warrantor  wiUi  the 
plaintiff  before  judgment  was  rendered.    Labarde  v.  New  Orieam,  326. 

8.  In  the  present  l^islation  of  the  State  an  action  by  a  slave  for  freedom  can- 

not be  maintained.  Lusk  y.  Churchy  360. 

9.  To  sustain  a  possessory  action,  it  is  incumbent  upon  the  plaintiff  to  prove 

that  he  had  the  real  and  actual  possession  of  the  property  at  the  instant 
when  the  disturbance  occurred,  and  that  he  has  suffered  a  real  disturbance 
either  in  &ct  or  in  law,  within  a  year  before  the  suit  was  brought. 

Millard  Y.Richard,  572. 

10.  The  rules  of  proceeding  contained  in  the  Civil  Code  in  regard  to  the  hypo- 

thecary action,  after  its  commencement,  were  repealed  by  the  Act  of  the 
Legislature,  25th  of  March,  1828,  which  provides :  "  That  all  rules  of 
proceeding  which  existed  in  this  State  before  the  promulgation  of  the 
Code  of  Practice,  except  those  relative  to  juries,  recusation  of  Judges  and 
other  officers,  and  of  witnesses,  and  the  competency  of  the  latter,  are  here- 
by abrogated.  Levne  v.  Labauve,  382. 

11.  Where  the  law  gives  a  delay  within  which  a  thing  may  be  done,  the  right 

to  do  the  thing  exists  so  long  as  no  act  of  the  court  or  of  the  opposite 
party  has  intervened  to  conclude  that  right.  tbid. 

12.  A  third  possessor,  who  is  not  personally  liable  for  the  debt,  may,  for  good 

cause,  enjoin  the  execution  of  the  order  of  seizure  even  after  the  delay  of 
ten  days,  mentioned  in  Article  3366  of  the  Civil  Code.  Ibid. 

See  Wius— C^orJie  ▼.  GameSj  188. 

See  PBaacBimosi— Airroio  v.  Skiddi^bl. 

DtroMco  Y.  JTon^^niwry,  618. 
See  Sau— Jtnos  v.  Payn«,  861. 
See  SuocBDON'— iShieoanon  tf  Pargoudf  867. 
See  JuDGMSifT— TVitonAip  if  Hugikeif  880. 
See  MiMOBS-^fTiltim  y.  Porter y  407. 
See  TcTORS—JCrfter  v.  O'Nieal,  472. 
See  HrsBAiTD  asi>  Wm— ITri^  v.  BaOeift  986. 
*  See  FAKtsmaaar-^Bennegin  y.  IftioocRm,  576. 

See  BiuA  axd  Norafr— PoweR  v.  XonAacMi,  627. 
See  Attaouikst— Italion  v.  Brown,  661. 

ACTS  OP  CONGRESS. 

1.  The  Act  of  Congress  admitting  Louisiana  into  the  Union,  which  provides 

that  it  shall  be  a  condition  upon  which  said  State  is  admitted  into  the 
Union,  that  the  river  Mississippi  and  the  navigable  rivers  and  waters 
leading  into  the  same  and  into  the  Gulf  of  Mexico  shall  be  conmion  high- 
ways, and  open  to  the  inhabitants  of  the  States  and  Territories  of  the 
Union,  was  not  intended  to  apply  to  streams  only  capable  of  an  imperfect 
navigation  in  time  of  floods  and  very  high  water. 

Boykin  v.  Shaffer,  129. 

2.  The  right  to  charge  toll  for  the  use  of  a  lock  on  a  water  course  is  a  fraih 

chise  which  the  sovereign  alone  can  confer.  Ibid. 

See  PcBUC  hASBb—Stanbrmigh  v.  fFOwK,  4M. 
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ADOPTION. 

1.  An  Act  of  the  Legislature,  authorizing  the  adoption  of  an  orphan  child, 
with  the  proviso  that  the  adoption  be  executed  by  act  signed  before  a  No- 
tary Public,  within  a  fixed  period  after  the  passage  of  the  law,  must  be 
interpreted  as  conferring  on  the  adopted  child  all  the  rights  of  a  Intimate 
child.  An  orphan  so  adopted  will  inherit  the  estate  of  those  making  the 
adoption,  to  the  exdosion  of  all  collateral  heirs. 

Vidal  V.  Commagere,  516. 

ADVANCES. 

By  Factors — 

See  PRITILBGB— iS%aw  v.  Omni,  62. 

AGENT. 

See  pRDraPAL  imd  Aobstt. 

ALIMONY. 

I.  Ex  parte  orders  for  the  allowance  of  alimony  cannot  bind  the  opposite  party, 
except  they  may  furnish  one  of  the  items  of  proof,  to  justify  a  third  person 
in  demanding  from  the  husband,  payment  for  the  necessary  supplies  fur- 
nished the  wife  during  the  pendency  of  the  suit. 

FUtcher  v.  Henley,  150. 

APPEAL. 

1.  An  appeal  taken  on  behalf  of  the  State  by  an  officer  unauthorized  to  prose- 

cute such  appeal,  which  is,  therefore,  dismissed,  does  not  bar  a  subsequent 
appeal  from  the  same  judgment,  by  an  assignee  of  the  State  whose  in- 
terests have  been  affected  by  the  judgment.     Succession  of  Fletcher,  29. 

2.  Where  the  Clerk  has  omitted  to  issue  a  citation  of  appeal  in  conformity  to 

the  order  granting  the  appeal,  the  error  is  not  attributable  to  the  appel- 
lant ;  the  appeal  will  not  be  dismissed  on  such  ground,  but  time  allowed 
to  correct  the  error.  Surgi  v.  New  Orleans,  32. 

3.  Where,  in  an  action  for  divorce,  an  ex  parte  order  had  been  made,  allowing 

the  wife  S75  per  month  for  her  support,  and  on  a  rule  to  show  cause  why 
execution  should  not  issue,  the  execution  was  ordered  for  a  less  sum  than 
$300 — Held :  That  an  appeal  did  not  lie  from  such  order. 

Fletcher  v.  Henley,  150. 

4.  The  statute  of  April  30, 1853,  requiring  that  appeals  in  cases  in  which  the 

right  to  office  is  involved  should  be  made  returnable  in  ten  days  after  judg- 
ment of  the  District  Court,  does  not  apply  to  the  case  of  a  contested 
election.  Lanier  v.  GrolkUas,  175. 

5.  In  contested  election  cases  the  appeal  must  be  made  returnable  as  in  other 

civil  cases  from  the  same  pariah  or  district,  and  will  have  precedence  in 
the  Supreme  Court  only  over  all  other  cases  from  the  same  district  or 
body  of  parishes,  having  the  same  time  assigned  by  law  for  the  trial  of 
their  appeals.  Ibid. 

6.  Where  evidence  was  offered  in  the  court  below,  but  rejected,  to  show  that 

the  value  of  the  office  in  dispute  was  over  $300,  Held:  That  the  evidence 
should  have  been  received,  and  that  the  case  is  appealable.  Ibid. 
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7.  An  appeal  will  not  be  granted  to  a  third  person  not  party  to  tlie  suit,  who 

claims  a  superior  privilege  on  a  fund  ordered  by  the  judgment  to  be  dis- 
tributed, where  it  is  apparent  that  new  evidence  wouM  be  necessary  to 
establish,  that  the  judgment  appealed  from  was  erroneous. 

StaU  V.  Judge  2d  District  Court,  199. 

8.  When  an  appeal  bond  for  a  devolutive  appeal  was  given  in  &Tor  of  the  ad- 

ministratriZ)  but  not  in  favor  of  the  creditors  of  the  succession  whose 
claims  were  opposed  by  the  appellant,  the  appeal  was  dismissed. 

SiLccessum  ofMcCrinddl,  231. 

9.  The  neglect  of  the  Clerk  to  issue  or  the  Sheriff  to  serve  the  citation  of  ap- 

peal, is  not  an  irregularity  imputable  to  the  appellant,  who,  in  such  case, 
will  be  allowed  further  time  to  cite  the  appellee. 

Lewis  V.  Hennen,  259. 

10.  An  appeal  to  the  Supreme  Court  cannot  be  taken  from  a  peremptory  man- 

damusj  issued  by  a  District  Court  of  the  city  to  compel  the  Recorder  to 
allow  an  appeal  to  such  District  Court  from  a  sentence  of  the  Becorder  im- 
posing a  fine  of  less  than  $300.  State  v.  Fabre,  279. 

11.  If  the  transcript  of  appeal  be  imperfect  from  omissions  of  the  Clerk  whose 

certificate  is  full,  it  is  the  duty  of  the  appellees  to  have  the  correction  made 
by  a  certiorari,  otherwise  the  appellate  court  will  act  upon  it  as  a  complete 
record  and  reverse  the  judgment  of  the  court  below,  if  it  does  not  appear 
to  be  justified  by  the  documents  and  evidence  contained  in  the  transcript 

State  V.  Wilson,  288. 

12.  Where  one  alone  of  several  defendHuts  appeals  from  the  judgment  in  &vor 

of  the  plaintiff,  the  appeal  will  be  dismissed,  unless  the  appellant  makes 
his  co-defendants,  who  were  necessary  parties  in  the  court  below,  parties 
to  the  appeal.  Folger  v.  Rowmet,  296. 

13.  An  interlocutory  order  transferring  a  cause  to  another  court  does  not  oc- 

casion irreparable  injury,  although  it  may  occasion  delay :  and  an  appeal 
will  not  lie  from  such  order.  Pooley  v.  Moorhouse,  300. 

14.  An  action  by  the  master  to  procure  the  emancipation  of  his  slave,  under  the 

Act  of  the  Legislature  of  15th  March,  1855,  (since  repealed,)  held  to  be 
appealable.  Jones  v.  State,  406. 

15.  Where  the  condition  of  the  appeal  bond  for  a  devolutive  appeal,  is  only  for 

payment  of  the  costs  of  the  appeal,  the  appeal  will  be  dismissed. 

Jordan  v.  Saunders,  417. 

16.  The  defect  in  the  original  bond  cannot  be  cured  by  the  substitution  of 

another  bond,  after  motion  made  to  dismiss  the  appeal.  Ibid, 

17.  An  appeal  will  be  dismissed  if  all  the  parties  interested  in  maintaining  the 

judgment  of  the  court  below  are  not  mentioned  in  the  appeal  bond. 

Dow  V.  Hardy,  441. 

18.  After  an  appeal  has  been  applied  for  and  obtained,  it  is  too  late  to  ask  for 

a  statement  of  facts.  State  v.  Judge  2d  District  Court,  4S5. 

19.  In  the  proceeding  of  garnishment  the  real  demand  in  contestation  is  the 

claim  of  the  plaintiff  against  the  debtor  and  garnishee.    And,  on  appeal, 
if  that  demand  is  under  three  hundred  dollars,  the  appeal  will  be  dismissed. 
Gustine  v.  New  Orleans  Oil  Factory,  510. 
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20.  Where  the  judgment  of  the  lower  court  amended  the  tableau  of  distribution, 

and  charged  the  administrator  with  sums  of  money  so  as  to  give  an  ad- 
ditional amount  to  each  of  the  heirs,  and  the  administrator  appealed,  mak- 
ing only  those  heirs  who  had  called  on  him  to  render  his  account  parties 
to  the  appeal — Held :  That  the  appeal  should  be  dismissed,  as  all  the 
heirs  should  have  been  made  parties  to  it,  being  interested  in  maintaining 
the  judgment  appealed  from.  BrouMard  v.  Robin^  560. 

21.  If  the  order  granting  an  appeal  does  not  mention  the  return  day,  and  the 

appeal  is  filed  after  the  next  return  day  had  passed,  the  appeal  will  be  dis- 
missed. Dejean  t.  Stilly^  565. 

22.  An  interlocutory  judgment  setting  aside  a  writ  of  sequestration,  is  one 

calculated  to  work  an  irreparable  injury,  and  consequently  may  be  ap- 
pealed from.  Johnson  v.  Johnson,  581. 

23.  Though  the  amount  in  dispute  between  the  original  parties  to  a  suit  com- 

menced by  attachment  be  under  three  hundred  dollars,  yet  if  a  third  party 
intervenes  and  claims  the  property  attached,  which  exceeds  that  amount 
in  value,  such  intervention  vests  the  Supreme  Court  with  jurisdiction,  and 
the  case  may  be  appealed.  Curtis  v.  Blacketer,  592. 

24.  Where  the  appellee  has  not  been  cited,  and  the  fault  is  not  imputable  to 

the  appellant,  further  time  for  service  of  the  citation  of  appeal  will  be 
granted  under  the  Act  of  the  20th  of  March,  1839. 

Marshall  v,  Watrigant,  619. 

25.  Where  a  suit  was  brought  by  a  slave,  who  caused  herself  to  be  sequestered, 

and  when  an  appeal  was  taken  from  a  judgment  rendered  in  her  favor,  she 
could  not  be  found  to  be  served  with  the  citation  of  appeal — Held :  That 
service  of  the  citation  upon  her  counsel  must  be  considered  as  good  as  if 
she  had  departed  from  the  State.  Ibid, 

See  PuBUC  Laxds— JTedor  v.  L^irty  186. 

Sec  Supuofx  CouKT-^Long  v.  Bama,  892. 

Soo  Daxagigs— J!^o»^  V.  Robituony  466. 

See  HuBBAKD  and  Wir»— J7o{ffKtY.  Boyfran,  474. 

See  AoBMSTts^—Baeky.  BcOlardy  487. 

8ee  CanasAL  hAW— State  v.  Ifewkrson,  469. 

ARBITRATION  AND  AWARD. 

1.  The  homologotion  of  the  umpire's  rqK)rt,  contradictDrily  with  the  parties  in 

interest,  is  final  as  to  the  special  matter  embraced  in  it ;  and  they  cannot 
be  mooted  again  before  the  same  court  when  the  cause  comes  on  to  be 
heard  on  its  merits.  Betterton  v.  Adams,  334. 

2.  An  award  cannot  be  enforced  when  it  appears  that  the  arbitrators  who 

rendered  it  were  not  sworn*  Overton  v.  Alpha,  558. 

ATTACHMENT. 
1.  In  the  assessment  of  damages  in  a  suit  upon  an  attachment  bond,  the  rule 
is  that  the  plaintiff  shall  recover  the  damages  actually  sustained  and  no 
more :  unless  in  a  case  where  the  attachment  was  utterly  unfounded  and 
nialicious.  Moore  v.  Withenburg,  22. 
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ATTACHMENT  (Continued). 

2.  Property  which  is  under  aeizare  by  the  United  States  Marshiil  is  bejood 

the  reach  of  the  State  prooeas  bo  long  as  the  Marshal's  poeseBsion  lasts,  sod 
an  attachment  from  a  State  court  is  inoperative  on  property  so  situated. 

Rid, 

3.  Where  an  attachment  has  wrongfully  issued,  the  party  whose  property  was 

improperly  attached  is  entitled  to  recover  the  amount  of  Attorney's  fees, 
which  he  has  paid  to  have  the  attachment  dissolved,  and  all  other  actual 
damages  which  he  may  prove.  PMps  v.  CoggeshaU^  440. 

4.  In  an  attachment  suit  the  affidavit  is  not  perje  proof  of  permanent  depar- 

ture. Gordon  v.  BaiUio,  473. 

5.  It  is  not  a  sufficient  reason  to  justify  a  writ  of  attachment,  that  the  debtor, 

who  happens  to  be  absent,  has  no  other  property  but  that  which  is 
attached.  Ibid. 

6.  The  process  of  attachment  is  a  harsh  remedy,  and  parties  resorting  to  it  are 

held  to  a  strict  compliance  with  the  provisions  of  the  law  authorizing  it 

Price  V.  Merritt,  526. 

7.  Merchants  whose  acceptances  are  unmatured,  and  unpaid,  and  outstanding 

in  the  hands  of  third  parties,  are  not  creditors  within  the  meaning  of  tbe 
term  which  authorizes  a  proceeding  by  attachment,  nor  will  the  insolvency 
of  the  party  for  whom  they  have  accepted  make  them  such.  Ibid. 

8.  The  creditors  of  a  consignor  cannot  attach  merchandize,  or  its  proceeds,  in 

the  hands  of  the  consignee,  when  the  consignments  are  made  with  express 
instructions,  that  the  proceeds  of  the  sale  are  to  be  paid  to  a  third  party 
who  accepts  this  stipulation  made  in  his  feivor ;  nor  can  they  attach  when 
the  consignor,  having  made  the  consignments  without  instructions,  subse- 
quently orders  the  proceeds  to  be  paid  to  a  third  party,  and  tiie  oonsigDee 
promises  to  pay  in  pursuance  of  the  order.  DoUen  v.  Brown,  551. 

9.  When  the  consignments  are  made  without  instructions,  and  a  draft  is  drawn 

subsequently  by  the  conmgnor  in  favor  of  a  third  party,  upon  the  consignee 
and  against  the  consignments — Held:  That  an  expression  of  mere  willing- 
ness, on  the  part  of  the  consignee,  to  pay  the  amount  of  the  draft  out  of 
the  proceeds  of  the  consignments,  coupled  with  a  refusal  to  accept  the 
draft,  is  insufficient  to  give  to  the  holders  of  the  draft  a  right  of  action, 
or  to  create  a  legal  tie,  the  essence  of  a  perfect  obligation.  Bnd. 

See  DjMxan—liramU  Co.  ▼.  MeCarreH^  214. 

See  VAmasatBS^— Thomas  y.  ZAt$kf  277. 

See  CiflB  AFmxBD,  OyBJcuLB),  kc.—Wtt»m  r.  MarAaU,  4S6. 

See  PimaPAL  akd  SuBirr—Zooe  v.  Voorhieif  649. 

See  AFPKAL—Curtit  y.  lOaofcefer,  592. 

ATTORNEY-AT-LAW. 
1.  When  a  biU  of  particulars  is  called  for  in  a  suit  by  an  attorney  at  law  for 
services  rendered,  it  need  not  specify  the  charge  for  each  item  of  service, 
and  it  is  no  objection  to  it  that  it  makes  an  aggregate  claim  larger  than 
that  claimed  in  the  petition.  The  object  of  the  bill  of  particulars  is  to 
show  the  nature  and  extent  of  the  services,  to  enable  the  court  to  judge 
of  their  value  in  the  aggregate,  and  no  greater  amount  oould  be  allowed 
than  that  ckimed  in  the  petition.  Shaffer  v.  Cron,  110. 
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AUCTIONEERS. 

1-  Under  tbe  Act  of  1848,  relative  to  Auctioneers  (Sess.  Acts,  p.  96),  the  citi- 
zen who  is  desirous  of  doing  an  auction  business,  must  execute  and  deliver 
to  the  Recorder  of  the  parish  (to  the  Recorder  of  Mortgages  in  New 
Orleans)  his  bond,  with  security,  previous  to  entering  upon  the  trattsaction 
of  stuh  business.  St,  Louis  Church  v.  Bonneual,  321. 

2.  But  the  application  by  the  Auctioneer  for  a  license,  to  the  Auditor,  although 
it  be  commanded,  yet  it  is  not  made  a  condition  precedent  to  the  exercise 
of  the  business  of  auctioneer.  Ibid, 

X  The  obligation  of  the  sureties  upon  the  bond  commences  from  the  recording 
of  the  bond  in  the  mortgage  office.  Ibid, 

4.  Parties  who  put  their  property  into  the  hands  of  auctioneers  for  sale,  have 
only  to  address  themselves  to  the  office  of  the  Recorder  of  Mortgages  of 
the  parish,  for  the  purpose  of  ascertaining  whether  an  auctioneer's  bond 
is  recorded.  Ibid, 

See  Taxes— iVcio  Orieaiu  v.  TVirpin,  66. 

BANKS, 

1.  A  stockholder  in  a  corporation  has  a  right  of  access  to  the  proper  sources 
of  knowledge  to  know  how  the  afi'airs  of  the  corporation  are  conducted. 
If  his  rights  are  not  restricted,  in  that  respect,  by  their  charter  or  rules 
and  by-laws  passed  in  conformity  thereto,  a  stockholder  in  a  Banking 
Company  has  a  right  to  the  inspection  of  the  "  discount  book"  of  the 
bank,  within  proper  and  reasonable  hours.  If  the  right  is  dented  a  man- 
damus is  the  proper  remedy.  Cockburn  v.  Union  Bank,  289. 

BATTURE. 

1.  The  alluvion  belongs  to  the  owper  of  the  soil  situated  on  the  edge  of  the 
water,  whether  it  be  a  river  or  a  creek,  and  whether  the  same  be  naviga- 
ble or  not,  who  is  bound  to  leave  public  that  portion  of  the  bank  which 
is  required  by  law  for  the  public  use.     C.  C.  501. 

Barrett  v.  New  Orleans,  105. 

Sec  Casbs  ArmaasD,  OyKRRUUCD,  kc-^Barrett  v.  iVe»  OrUatu,  106. 
Seo  Nbw  OKUULXB^Yeatman  dt  Co.  v.  New  Orleom,  164. 
Sarpy  v.  New  Orleam,  349. 

BILL  OP  EXCEPTIONS. 

t 

See  MANDAvrs— STofe  v.  Jvdge,  484. 

See  SuPRBMB  Covm—Hale  v.  New  Orleanty  409. 

BILLS  AND  NOTES. 

L  The  defendant  being  sued  on  his  note  payable  to  plaintiff's  order,  set  up  as 
a  defence  that  he  had  sold  to  the  plaintiff,  by  notarial  act,  the  stock  in 
trade,  &c.,  of  a  coffee  house,  the  price  of  which  was  composed  in  part  of 
the  note  sued  on.  The  notarial  act  of  sale  contained  an  acknowledgment 
that  the  price  was  paid  in  '*  current  money."  It  was  held :  That  as  the 
plaintiff  had  held  the  note  at  the  time  of  the  sale,  and  after  the  sale  had 
continued  to  hold  it,  without  making  any  demand  of  payment  until  it  was 
nearly  prescribed,  parol  evidence  should  be  let  in  to  establish  that  the  note 
sued  on  formed  part  of  the  price  of  the  sale.  Saramia  v.  CourrSge,  25. 
81 
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2.  The  rale  maintained  by  the  older  decisions  in  Louisiana,  that  a  special  eo- 

dorsement  invested  the  title  to  a  note  in  the  endorsee,  who  alone  could  sue 
on  it,  was  always  subject  to  exception,  where  it  appeared  that  the  endor- 
see had  been  merely  the  agent  of  the  party  in  whose  name  the  suit  was 
instituted.  Wood  v.  Tyson,  104. 

3.  An  order  of  seizure  and  sale  was  properly  granted  to  the  mortgagee,  on  the 

notes  of  the  defendant,  payable  to  his  own  order,  although  there  was  a 
special  endorsement  on  the  back  of  the  notes  to  a  third  party.        Ibid. 

4.  Where  one  not  a  party  to  a  note  pays  it  for  the  honor  of  the  maker,  the  law 

implies  an  obligation  on  the  part  of  the  maker  to  reimburse  him. 

Leake  v.  Burgess,  156. 

ft.  S,  R,  sued  as  payee  upon  a  note  made  payable  to  S.  R,  A  Co.,  alleging  that 
he  had  traded  alone  under  that  style  and  firm ;  defendant  excepted,  on  the 
grounds,  that  he  had  traded  with  S.  R,  <6  Co.,  and  denied  that  plaintiff 
owned  the  note,  or  traded,  as  alleged,  under  the  name  and  style  of  S.  R, 
d  Co. — Held :  That  plaintiff,  to  recover  as  payee,  should  prore  that  he 
alone  composed  the  nominal  firm  of  i^.  R.  &  Co.,  to  whom  the  note  was 
made  payable.  Robb  v.  Bailey,  457. 

6.  A  drawer  of  a  bill  of  exchange  is  entitled  to  notice  of  protest  for  non-pay- 

ment, where  it  appears  that  such  bill  was  not  given  for  his  accommoda- 
tion, but  that  of  the  acceptors,  who  had  specially  contracted  that  the  bill 
should  be  paid  at  maturity.  Bank  of  Louisiana  v.  Morgan,  598. 

7.  The'  fact  that  the  bill  was  payable  by  the  acceptors,  at  a  particular  place, 

did  not  dispense  the  holder,  who  wished  to  fix  a  liability  upon  the  drawer, 
from  the  duty  of  notifying  him  of  the  protest  for  non-payment.      Rid. 

8.  An  action  is  maintainable  upon  the  allegation  that  the  defendant,  without 

funds  in  the  hands  of  the  plaintiffs,  drew  their  bill,  which  the  plaintifi 

accepted  and  paid  for  the  accommodation  and  benefit  of  the  drawer. 

Powell  V.  Lawhead,  627. 

See  ExBCUTOBT  ^KOCBB^Oaialcgney.  Alva,  98. 
See  iiomoxQit— Brown  v.  Sadler,  205. 
See  PAKTSEBBSSP—Speahe  v.  BarreU,  479. 
See  HoBBiKD  axd  V^jwm— Wright  r.  Bailey,  536. 

Laplante  v.  Briantj  566. 
See  ComcrNiTT— (7raJkam  v.  JBgany  546. 

Soo  CoKPORAno\»—Ead  Patoagoula  Hold  Company  v.  WeAy  545. 
*    See  Prbscsiftiok— ISZliott  v.  Brown,  579. 

BONDS. 

1.  As  between  the  principal  in  a  sequestration  bond  and  the  party  whose 

property  has  been  sequestered,  the  obligation  may  be  enforced  b^ond  the 
penalty  expressed  in  the  instrument  Biggs  v.  D*Aquin,  21. 

2.  When  the  bond  is  set  forth  in  the  plaintiff's  petition,  the  action  for  damages 

will  be  considered  as  one  ex  contractu  and  not  barred  by  the  prescription 
of  one  year,  although  damages  are  demanded  in  the  petition  to  a  larger 
amount  than  the  penalty  expressed  in  the  bond.  Ibid. 

3.  Objections  which  relate  to  the  mode  of  taking  a  bail  bond  in  a  criminal 

case,  and  to  the  description  of  the  defence,  are  matters  of  defence  which. 
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if  not  made  available  when  the  motion  for  the  forfeiture  of  the  bond  was 
made,  or  on  appeal,  or  on  application  to  set  aside  the  judgment  of  for- 
feiture, do  not  form  legal  grounds  for  an  injunction. 

Sartorius  v.  Dawson j  111. 

4.  It  is  no  objection  to  a  judgment  of  forfeiture  of  the  bond,  that  it  was  ren- 

dered on  the  ladt  day  of  the  term,  and  without  previous  notice  to  the 
surety.  The  State  has  the  right  to  have  the  bond  forfeited  on  any  but  the 
jBrst  day  of  the  term.  Ibid, 

5.  The  surety  upon  an  appearance  bond  in  a  criminal  case  is  not  entitled  to 

citation  or  service  of  a  rule  before  the  bond  can  be  forfeited. 

State  V.  Brown,  266. 

6.  The  judgment  of  forfeiture  may  be  set  aside  upon  the  appearance,  trial  and 

acquittal,  or  upon  the  appearance,  trial,  conviction  and  punishment  of  the 
accused,  at  any  time  during  the  same  term  of  the  court  for  all  the  parishes, 
except  the  parish  of  Orleans,  and  for  the  parish  of  Orleans  at  any  time 
within  ten  judicial  days  after  the  notice  of  the  judgment  to  the  parties. 

Ibid. 

7.  When  after  the  forfeiture  of  an  appearance  bond  and  an  appeal  from  the 

judgment  of  forfeiture,  it  appeared  by  a  supplemental  record  that  the 
accused  had  been  tried,  convicted  and  sentenced  under  the  charge  for  which 
he  gave  the  bond  to  appear — Held :  That  the  appellate  court  was  without 
original  jurisdiction  to  try  the  question  whether  satisfaction  of  the  bond 
should  be  entered  on  account  of  such  new  facts.     State  v.  Schmidt,  267. 

8.  A  mere  surrender,  or  a  new  arrest  of  the  prisoner  at  a  time  subsequent  to 

that  when  the  bond  was  forfeited,  does  not  satisfy  the  judgment.      Ibid, 

9.  When  a  court  orders  a  bond  to  be  taken  for  the  appearance  of  a  party 

accused  .of  crime,  it  is  no  objection  to  the  bond  that  it  was  taken  by  a 
person  not  duly  authorized  by  the  court  (in  the  order)  to  take  the  bond — 
when  it  appears  that  it  was  taken  by  the  Sheriff  or  his  deputies. 

State  V.  Ansleyy  298. 

10.  When  a  party  enters  into  the  obligation  of  suretyship  for  the  appearance  of 

a  pei*son  charged  with  crime,  he  incurs  a  civil  obligation  which,  like  all 
others,  is  to  be  considered  in  reference  to  the  substance  of  things.    Ibid, 

11.  It  is  not  an  idle  form  ;  it  means  something.    Inasmuch  as  the  accused  was 

in  the  custody  of  the  Sheriff  or  his  deputies,  it  was  fairly  intended  that  the 
Sheriff  and  his  deputies  (no  other  person  mentioned)  were  intended  as  the 
proper  persons  to  take  the  bond ;  and  neither  the  accused  nor  his  sureties 
who  had,  by  their  act,  put  this  construction  upon  the  order  of  the  court 
for  the  bond  and  secured  the  discharge  of  the  accused  upon  this  construc- 
tion, can  be  permitted  to  gainsay  this  conclusion  upon  which  they  acted. 

Ibid, 

12.  A  blank  in  a  bond,  remaining  unfilled,  docs  not  materially  change  the  char- 

acter of  the  bond.  The  accused  could  not  fail  to  know  that  it  was  for  his 
appearance  at  the  next  term  of  the  District  Court,  and  from  day  to  day 
and  term  to  term  until  the  prosecution  should  be  ended  or  he  should  be 
discharged.  Ibid. 
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13.  The  techDical  objection,  that  the  crime  alleged  in  the  indictment  knot 

properly  described  in  the  bond,  will  not  avail ;  for  the  general  condiiion 
that  the  accused  should  not  depart  without  leave  of  the  court,  having  beoi 
violated,  he  and  his  sureties  are  equally  bound.  Ibid, 

14.  Under  our  law  the  addition  of  a  seal  only  confirms  the  signature  ;  it  adds  no 

obligatory  force  to  the  instrument,  when  its  execution  is  admitted  w 
proven.  Bell  v.  Keefe,  524. 

15.  In  civil  cases,  an  instrement  under  seal  can  be  executed  in  blank,  as  weQ  w 

an  instrument  not  under  seal ;  hence  a  bond  is  not  the  less  valid,  because 
it  was  signed  and  sealed,  before  the  occasion  for  its  use  actually  arose. 

Ibid. 

16.  Where  a  bond,  which  had  previously  been  signed  in  blank,  was  taken  by  the 

Sheriff,  and  an  erasure  appeared,  and  the  amount  was  changed  in  the  con- 
dition of  the  bond,  which  had  either  been  filled  up  at  the  time  of  signing, 
or  subsequently,  by  the  person  to  whom  it  was  intrusted,  the  ink  with 
which  the  erasure  and  change  in  the  amount  was  made,  appearing  to  be 
the  same  as  that  used  in  the  rest  of  the  writing ;  and  when  also  the  nature 
of  the  instrument  required  that  the  condition  should  be  filled  up  with  the 
amount  as  changed — Held ;  That  the  bond  was  valid  and  binding,  that  the 
change  in  the  amount  was  necessary  to  complete  the  instrument,  and  that 
the  Sheriff,  under  such  circumstances,  is  not  responsible  for  any  abuse  of 
authority,  in  filling  up  the  bond ;  but,  that  if  there  is  any  responsability, 
it  rests  upon  the  agent  intrusted  with  that  duty  by  the  party  signing  in 
blank.  Ibid, 

17.  "Where  the  appeal  bond  recites  the  judgment,  and  sets  forth  the  fact  that 

the  appellant  has  taken  a  suspensive  appeal  from  such  judgment,  and  a 
blank  is  left  for  the  amount  to  be  filled  up,  it  will  be  presumed  that  the 
blank  was  left  in  order  to  ascertain  by  calculation  the  amount  fixed  by 
law  for  a  suspensive  appeal,  and  the  parties  signing  the  bond  will  be 
bound  for  that  amount.  Stille  v.  Beauckamp,  604. 

See  ArcnoxKKRS— 5t  Louis  Church  v.  Bonnevdl,  321. 
See  PBurciPAL  AKD  Sufosrr—Ouux  v.  StubbSj  442. 
WiUcini  V.  BobOj  430. 
See  AppKAL-^ordan  t.  Saunders,  417. 

Suoceuiom^  McCrinddlj  231. 

BOUNDARY. 

1.  In  an  action  of  boundary,  where  the  titles  of  both  parties  are  derived  from 

the  same  original  vendor,  the  calls  of  the  titles  of  the  parties  as  under- 
stood at  the  time  they  were  made,  and  according  to  the  usage  of  the  coon- 
try  at  that  time,  cannot  be  disregarded  on  account  of  more  recent  surveys 
made  by  the  Government  which  would  change  their  boundaries. 

Lawrence  v.  Burris,  611. 

2.  The  title  to  public  lands  being  in  the  government  of  the  United  States  it 

the  time  certificates  of  confirmation  are  issued,  the  land  department  at  that 
time  is  vested  with  the  exclusive  jurisdiction  to  settle  and  fix  the  bounda- 
ries between  the  claimants.  Sandoz  v.  Ozenntj  616. 

3.  When  the  department  has  acted  and  fixed  the  boundaries,  in  the  absence  of 

fraud  on  the  part  of  the  party  claiming  under  such  action,  or  any  partica- 
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lar  equity  in  favor  of  any  other  party,  effect  must  be  given  to  the  action 
of  the  department.  .   Ibid, 

BROKER, 

1.  The  right  of  a  broker  to  a  commission  upon  a  sale,  depends  entirely  upon 
the  completion  of  the  sale,  and  brokerage  is  not  due  until  the  sale  is  exe- 
cuted. De  Santos  v.  Taneyy  151. 

CASES  AFFIRMED,  OVERRULED,  Ac. 

1.  The  cases  of  Shaw  it  Zunts  v.  KnoXj  and  McCiUcheon,  Howell  &  Co*  y. 

Wilkinson,  12  An.  pp.  41  and  483,  reviewed  and  the  principles  of  those 
cases  re-affirmed.  Shaw  v.  Grants  52. 

2.  The  principles  of  law  respecting  the  right  of  battnre  as  settled  in  the  cases 

of  Kennedy  v.  Municipality  No,  2, 10  An.  54,  and  Remy  v.  Municipality 
No.  2,  re  affirmed.  Barrett  v.  New  Orleans^  105. 

3.  The  principle  laid  down  in  the  case  of  Municipality  No.  1  v.  Wlieeler  dk 

Blake,  10  An.  745,  that  an  ex  post  faUo  law,  which  has  no  relation  to 
crimes  and  penalties,  and  does  not  impair  the  obligations  of  contracts  nor 
tend  to  divest  vested  rights,  is  not  unconstitutional,  re-affirmed. 

New  Orleans  v.  Cordeviolle,  268. 

4.  The  decision  in  the  case  of  Amis  v.  The  Bank  of  Louisiana,  9  Rob.  350,  re- 

affirmed, to  the  effect  that  a  residence  in  the  State  for  a  sufficient  time  to 
acquire  a  political  domicil,  is  not  required  to  protect  a  person's  property, 
from  attachment,  who  is  an  actual  resident  of  the  State. 

Wesson  v.  Marshall,  436. 

5.  The  principle  in  the  case  of  Hollander  v.  His  Creditors,  6  An.  p.  669,  re- 

affirmed, to  the  effect  that  all  the  privileges  created  by  Art.  3184  C.  0.  as 
amended  by  the  Act  of  1843,  are  equal  in  rank,  except  the  privilege  for 
the  wages  of  the  overseer,  which  is  declared  by  the  Act  to  be  superior  to 
that  of  the  furnisher  of  supplies ;  this  exception  evidently  confirms  the 
rule.  Cory  v.  Eddins,  443. 

6.  The  decision  in  the  case  of  the  State  of  Louisiana,  ex  rd.  John  Turpin, 

against  the  same  party,  ante  p.  481,  re-affirmed. 

State  V.  Judge  2d  District  Court,  483. 

7.  The  decision  in  the  case  of  Curtis  v.  Blacketer,  just  decided,  re-affirmed. 

Danjean  v.  Blacketer,  595. 

8.  The  dictum  in  Williams  v.  Close,  12  An.  877,  that  the  confirmation  of  a 

Spanish  grant  inures  to  the  benefit  of  the  original  owner,  was  said  argiu- 
endo ;  the  decisions  in  Purvis  v.  Harmanson,  4  An.  422  ;  Thomas  v. 
Phillips,  7  An.  546 ;  and  Farmer's  Heirs  v.  Fletcher,  11  An.  142,  re- 
affirmed. Sandoz  v.  Ozenne,  616. 
COMMON  CARRIER. 
1.  The  captain  of  a  vessel  may  keep  the  goods  unless  the  shipper  or  consignee 
shall  give  him  security  for  the  payment  of  the  freight.  C.  C.  3213.  But 
he  cannot  demand  payment  before  giving  the  consignee  an  opportunity  to 
inspect  the  condition  of  the  shipment,  and  he  is  bound  upon  the  consignee's 
tendering  the  freight  money,  to  place  the  whole  lot  of  goods  comprising 
the  shipment  on  the  levee,  separate  from  other  goods  subject  to  the  inspec- 
tion of  the  consignee.  Lanata  v.  Grinnell,  24. 
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2.  The  common  carrier,  under  the  commercial  law,  is  answerable  for  all  losses 

that  do  not  fall  within  the  excepted  cases  of  the  act  of  God  (perils  of  the 
seas,)  or  of  public  enemies,  but  he  may  limit  his  responsibility  by  special 
notice  of  the  liability  he  means  to  assume,  so  that  the  shipper  will  be  bound 
to  prove  negligence  or  fault  in  the  carrier  in  case  of  loss  or  damage  on  the 
goods  shipped.  ThomcLS  v.  Skip  Morning  Glory,  269. 

3.  A  steamboat  will  be  held  liable  for  obligations  incurred  during  a  trip, 

whether  the  trip  was  authorized  by  the  owners  or  not 

Dunn  V.  Branner,  452. 

4.  The  bill  of  lading  does  not  create  the  contract  between  the  shipper  and  the 

common  carrier ;  it  has  been  adopted  as  a  convenient  mode  of  establishing 
the  contract,  but  is  not  an  exclusive,  species  of  evidence.  Ibid, 

5.  The  refusal  of  a  common  carrier  to  take  goods  for  a  particular  consignee  is 

a  violation  of  an  obligation  to  the  shipper  and  not  to  the  consignee, — an 
action  of  damages  in  favor  of  the  consignee  will  not  lie  in  such  a  case. 

La/aye  v.  Harris,  553. 

COMMUNITY. 

1.  By  the  Act  of  the  Legislature  of  26th  March,  1844,  the  surviving  spouse 

owes  no  interest  on  the  share  of  the  community  property  belonging  to  the 
children  of  the  marriage  as  long  as  he  or  she  remains  single. 

Massey  v.  Steeg,  350. 

2.  Money  belonging  to  the  wife,  received  by  the  husband  during  the  marriage, 

constitutes  a  charge  against  the  community.     Downs  v.  Morrison,  379. 

3.  The  acceptance  by  the  wife,  separated  from  bed  and  board,  of  the  com- 

munity, under  Article  2389  of  the  Code  need  not  be  by  notarial  act ;  like 
the  heir's  acceptance  of  a  succession,  it  may  be  either  express  or  tacit. 

Williamson  v.  Amilton,  387. 

4.  The  property  of  the  community  is  liable  to  seizure,  for  the  debts  of  the  bus- 

band  contracted  before  the  marriage.  Davis  t.  Compton,  396. 

5.  The  legal  effect  of  a  judgment  of  separation  of  property,  obtained  by  the 

wife,  is  to  dissolve  the  community,  ipso  facto,  from  the  time  of  filing  the 
petition  for  separation.  Snoddy  v.  Brashear,  469. 

6.  The  wife  thus  separated  in  property  from  her  husband,  when  she  does  not 

renounce,  is  not  presumed  to  accept  the  community  of  acquets  and  gains, 
existing  up  to  the  date  of  bringing  her  suit ;  she  has  a  contingent  and 
eventual  right  only,  to  be  exercised  at  the  expiration  of  the  time  fixed  for 
the  community,  if  she  chooses  to  accept  Ibid. 

7.  When  a  suit  is  brought  against  a  married  woman  upon  a  promissory  note 

signed  by  her,  with  the  authorization  of  her  husband,  given  for  the  loan  of 
a  sum  of  money,  and  the  petition  contains  no  allegation  that  the  debt  in- 
ured to  the  benefit  of  the  separate  estate  of  the  wife,  or  that  she  was 
separated  in  property  from  her  husband — Held :  That  as  the  petition  shows 
that  the  debt  was  contracted  during  the  marriage,  it  shows,  prima  facie,  a 
debt  of  the  community,  and  consequently  no  cause  of  action  against  the 
wife.  Graham  v.  Egan,  546. 
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COMMUNITY  (Continued). 
8.  A  married  woman  is  in  general  without  capacity  to  bind  herself  for  a  debt 
of  the  community,  and  the  party  who  would  hold  her  bound  for  such  a 
debt,  must  bring  her  within  some  of  the  exceptions  to  this  rule. 

Ibid, 
See  HrsBAND  and  y^trz—Lotit  v.  Hdrman,  593. 

CONFLICT  OF  LAWS. 

1.  It  is  the  duty  of  the  courts  of  each  State  of  the  Union  to  give  efifect  to  all 

acts,  deeds,  wills  and  obligations  lawfully  executed  in  any  other  State  of 
the  Union  when  brought  in  contestation,  as  far  as  can  be  done  without 
the  manifest  infringement  of  the  settled  policy  of  the  State  where  the  con- 
testation arises.  Groves  v.  Nuttf  117. 

2.  A  daughter  under  the  will  of  her  father,  valid  by  the  laws  of  the  State  where 

it  was  executed,  on  receiving  a  legacy  of  money  and  bank  stock  executed 
an  obligation  to  carry  out  the  provisions  of  the  will,  by  leaving  at  her 
death,  if  she  died  without  issue,  the  money  and  bank  stock  which  she  had 
received  to  the  surviving  children  of  the  testator.  Held :  That  such  an 
obligation  being  a  valid  one  by  the  laws  of  the  State  where  it  was  executed, 
would  be  enforced  by  oar  courts.  Ibid, 

3.  A  trust-deed,  made  in  the  State  of  Texas,  assigning  personal  property  for 

the  benefit  of  certain  named  creditors,  will  not,  in  the  absence  of  any  evi- 
dence of  the  law  of  Texas,  be  permitted  to  prejudice  the  claim  of  a  creditor 
of  the  assignor  attaching  his  assets  in  the  hands  of  a  third  person  in  Louis- 
iana. Seawell  v.  Greeny  280. 

4.  Where  a  husband  and  wife  remove  with  slaves  to  this  State,  from  a  State 

where  the  common  law  prevails,  it  is  the  presumption  of  our  law  that  the 
husband  is  the  owner  of  the  slaves.  Martin  v.  Bohr,  369. 

5.  Where  the  statuta^j  of  another  State  arc  not  offered  in  evidence,  the  law  there 

will  be  presumed  to  be  the  same  as  our  own. 

Marshall  v.  Watrigant,  619. 
See  Jnwnasxn—McFarUmd  v.  WhiU^  894. 

CONSTITUTIONAL  LAW. 

1.  The  Legislature,  besides  levying  taxes  for  the  support  of  the  State  Govern- 

ment, may  delegate  to  the  several  parishes  and  municipal  corporations  of 
the  State  a  similar  power  of  taxation  for  the  support  of  a  local  govern- 
ment and  police  within  their  respective  limits.  There  is  no  constitutional 
or  legal  provision  inhibiting  the  taxation  of  the  profession,  calling  or 
business  of  an  auctioneer.  New  Orleans  v.  Turpin,  66. 

2.  The  treaty  between  the  United  States  and  Friince,  the  effect  of  which  was 

to  suspend  the  State  law  imposing  a  tax  of  ten  per  cent,  on  successions 
falling  to  foreign  heirs,  stipulates  :  "  it  shall  remain  in  force  for  the  space 
of  ten  years  from  th^  day  of  ike  exchange  of  the  ratifications,  which  shall 
be  made  in  conformity  with  the  respective  Constitutions  of  the  two  coun- 
tries, and  exchanged  at  Washington  within  the  period  of  six  months  or 
sooner,  if  possible," — Held :  That  under  such  a  stipulation,  the  ratifications 
did  not  relate  back  to  the  date  when  the  treaty  was  signed.  The  treaty 
did  not  become  operative  until  the  exchange  of  ratifications  on  the  11th 
of  August,  1853.  Succession  of  Shaffer,  113. 
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3.  The  Act  of  the  Legislature  approved  May  25th,  1856,  entitled  "An  Act 

providing  for  the  separation  of  the  Lafoarchc  and  Terrebonne  Navigatioo 
Company  from  the  Barataria  Canal  Company,  and  determining  the  con- 
dition of  said  separation/'  is  unconstitational  and  void. 

Boykin  V.  Schaffer,  129. 

4.  The  second  section  of  the  Act  of  the  Legislature  approved  the  19th  March, 

1857,  entitled  *'  An  Act  relative  to  the  payment  of  expenses  incident  to 
the  prosecution  of  criminals,"  which  declares  that  the  fines  and  forfeitures 
to  be  collected,  for  the  violations  of  tlie  criminal  laws  of  the  State,  shall 
be  paid  into  the  State  Treasury,  is  unconstitutional,  being  in  violation  of 
Art.  115  of  the  Constitution,  which  provides  that  every  law  enacted  by 
the  Legislature  shall  embrace  but  one  object,  and  that  shall  be  espreaeed 
in  the  title.  Bossier  v.  SteeUj  433. 

5.  The  section  of  the  Act  of  the  20th  of  March,  1858,  entitled  "  An  Act  rela- 

tive to  judicial  mortgages  against  the  city  of  New  Orleans,"  whidi 
provides  that  no  inscription  of  a  judgment  against  the  city  shall  operate 
as  a  judicial  mortgage,  is  not  in  violation  of  the  Article  of  the  Constitn- 
tion  which  declares  that  no  law  shall  be  passed  impairmg  the  obligation  of 
contracts.  New  Orleans  v.  Holmes,  504. 

See  CRTMmAL  Law— Sate  v.  Jumd,  397. 

See  Sla>'ks — Landry  v.  Klcpman,  346. 

See  Expropriation,  Sx,—C(uh  v.  Whitmrtk,  401. 

CONSTRUCTION,  RULES  OF. 

See  8alb— Laycook  v.  Bird,  173. 
Seo  CoxsnTCTiONAL  Law — f^iarmcn  (fSchafftr,  113. 
Sec  Statutbs— Craflj^  v.  Wettmorf,  344. 
Sale  V.  Whftstone,  378. 
See  I>-.srRAXCK— .STumnurx  v.  V.  S.  Ins.  Company,  504. 
Sco  Contracts— Co{«  v.  Oglaby,  371. 

CONTINUANCE. 
1.  The  law  vests  in  the  District  Judge  the  discretionary  power  of  continoiog  a 
case,  if  he  thinks  justice  requires  it — ^^there  is  no  law  to  prevent  him  from 
granting  a  brief  delay  even  during  the  progress  of  a  cause  for  the  purpose 
of  summoning  a  new  witness,  either  for  the  State  or  the  accused.  But  an 
abuse  of  this  power  which  might  operate  prejudicially  to  the  accused,  will 
not  be  sanctioned  ;  it  must  be  a  proper  case.       State  v.  Figorcux,  309. 

See  Warrajttt— fiiiflo-  v.  TToto,  390. 

C50NTRACTS. 
L  By  a  contract  between  plaintiff  and  defendant,  the  former  bound  himself 
among  other  things  to  put  the  shell  roads  of  the  city  in  good  repair  withia 
sixty  days  thereafter.  It  was  stipulated  that  the  contractor  should  be 
deemed  to  be  in  default  by  the  mere  act  of  his  failure  in  any  particular, 
and  the  City  Council  was  so  authorized  to  declare  it,  without  applying  to 
a  court,  &c.,  &c.  More  than  a  week  having  passed,  and  the  plaintiff  not 
having  commenced  work,  the  City  Surveyor  reported  the  fact  to  the  Board 
of  Assistant  Aldermen,  and  advised  that  the  contract  be  declared  forfeited. 
The  advice  was  not  immediately  acted  upon,  and  plaintiff  began  the  work 
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and  before  the  sixty  days  bad  elapsed  put  most  of  tbe  roads  in  repair.  Tbe 
City  Council  then  declared  tbe  contract  forfeited,  and  plaintiff  brought 
suit  for  damages.  Held :  That  by  the  terms  of  the  contract  the  city  bad 
the  right  at  any  time  to  declare  it  null  for  neglect  on  the  part  of  plaintiff. 
But  it  was  not  competent  for  the  city,  after  having  been  notified  of  the 
neglect  of  plaintiff  to  commence  the  work,  subsequently,  to  stand  by  and 
see  him  prosecute  the  work  without  objection,  and  then  insist  upon  such 
delay  in  the  commencement,  as  a  forfeiture.  The  Council  should  have 
acted  promptly  when  notified  of  the  neglect.  The  plaintiff  did  not  comply 
fully  with  his  contract,  he  has,  therefore,  no  action  for  damages  against  the 
city,  he  is  only  entitled  to  compensation  for  the  benefit  which  the  city 
derived  from  his  labor.  Garland  v.  New  Orleans f  43. 

2.  The  obligation  of  the  contractor  was  to  complete  the  work  within  sixty 

days  from  the  date  of  the  contract,  and  not  from  the  commencement  of  tbe 
work.  Ibid. 

3.  Where  a  contract  belongs  to  a  class  which  is  reprobated  by  public  policy  it 

will  be  declared  void,  although  in  that  particular  instance  no  injury  to 
the  public  may  have  resulted.    Firemen's  Association  v.  BerghauSy  209. 

4.  The  plaintiff  had  stored  his  cotton  in  defendant's  warehouse  and  taken  a 

receipt,  in  the  margin  of  which  were  inserted  the  words  "  Fire-proof  Ware- 
house." The  same  words  were  inserted  at  the  head  of  their  advertisements 
in  the  papers.  Held :  That  tbe  words  so  inserted  formed  no  part  of  the 
contract,  and  that  without  proof  of  the  plaintiff  having  been  deceived 
thereby,  or  of  fraud,  or  an  attempt  to  deceive,  the  defendants  could  not  be 
rendered  liable  for  the  loss  of  the  cotton  by  fire. 

Cole  V.  Ogleshy,  371. 

5.  Where  a  contract  was  alleged  to  have  been  made,  by  which  the  agent  of  a 

company  bound  himself  to  a  party  subscribing  for  stock,  to  take  it  off  his 
bands  at  the  expiration  of  a  certain  time — Held:  that  to  be  binding,  such 
a  contract  should  have  been  reciprocal  so  that  either  party  might  enforce 
it.  Vicksburgf  Shreveport  and  Texas  Railroad  Co.y.  Terry ^  419. 

6.  Where  the  surviving  widow  agreed  to  sell  a  plantation,  she  having  purchas- 

ed one  part  of  it  at  a  sheriff 's  sale  by  which  she  acquired  no  title,  and 
thinking  herself  owner  of  the  remaining  portion,  as  partner  in  the  com- 
munity,— Held :  that  she  could  not  be  made  liable  for  the  penalty,  as  she 
was  induced  to  promise  to  sell  by  an  error  of  fact  and  law. 

Williams  v.  Hunter,  476. 

7.  Where  the  contract  between  the  plaintifl^  and  defendant  was  "  to  do  and 

perform,  during  the  space  of  five  years  from  the  22d  of  July,  1850,  all  the 
work  necessary  for  building  wharves,  and  repairing  and  keeping  in  good 
order  the  levee  and  the  wharves,  in  front  of  Municipality  No,  1,  etc. — 
Held :  That  the  plaintiffe  were  boand  to  do,  at  all  times,  the  work  neces- 
sary to  repair  and  keep  in  good  order,  the  wharves  and  levee,  and  to  leave 
tham  in  good  order  at  the  expiration  of  the  period  named. 

Davis  V.  New  Orleans,  624. 
See  PoucK  Jurt— ZTeiZtwy  v.  Davit,  468. 
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CORPORATIONS. 

1.  There  is  no  law  which  prevents  a  corporation  from  causing  some  of  its  works 

to  be  built,  with  an  understanding  with  the  contractor  tiiat  he  shall  be  per- 
mitted to  reimburse  himself  by  the  receipt  of  the  toll  arising  from  the 
Bame.  Boykin  v.  Shaffer,  129. 

2.  When  the  charter  of  an  incorporated  company  proTides  that  a  mortgage 

stockholder  may  transfer  his  stock  and  be  released  from  his  mortgage,  upon 
the  new  stockholder  furnishing  mortgage  to  the  satisfaction  of  the  Presi- 
dent and  Directors  of  the  company,  no  personal  liability  on  the  part  of 
the  original  stockholder  remains,  after  a  transfer  so  made. 

Haynes  v.  Palmer,  240. 

3.  The  obligation  of  a  stockholder  for  contribution  upon  his  subscription  to 

the  capital  stock,  being  intended  by  its  terms  to  secure  the  payment  of  any 
loans  of  money  effected  by  the  company,  it  was  held  the  pica  of  prescrip- 
tion could  not  be  maintained  where  the  suit  against  the  stockholder  was 
brought  in  less  than  ten  years  after  the  maturity  of  the  first  series  of  the 
bonds  of  the  company.  Haynes  v.  WaU,  258. 

4.  The  ordinances  of  an  incorporated  town  directing  work  to  be  done  upon 

streets,  and  not  involving  the  necessity  of  giving  out  obligations  beyond 
what  the  current  revenues  of  the  town  may  meet,  are  not  within  the  pro- 
hibitory Act  of  the  Legislature  of  March  15th,  1855,  which  declares  that 
the  authorities  shall  not  contract  any  debt  or  liability  without  providing, 
in  the  ordinance  creating  the  debt,  the  means  of  paying  the  principal  and 
interest.  Reynolds  v.  Skreveport,  426. 

6.  Wliere  it  is  alleged  that  a  municipal  corporation  has  exercised  a  lawful 
power  in  an  injurious  and  malicious  manner,  the  presumption  will  be  in 
favor  of  the  propriety  and  good  faith  of  the  acta  of  the  corporation,  and  a 
complainant  must  make  out  a  clear  case  of  willful  oppression  to  obtain  re- 
lief from  the  courts.  Ihid. 

6.  Where  a  suit  was  brought  by  a  corporation  upon  a  note  given  for  shares  of 
stock  of  the  corporation — Held :  That  the  maker  of  the  note;  as  a  stock- 
holder, could  set  up,  by  way  of  defence,  any  illegality  in  the  charter,  or 
any  informality  in  the  organization  of  the  corporation. 

East  Pascagmda  Hotel  Co,  v.  West,  545. 

SCO  Ba^ks— Cbdiewm  v.  Vnim  Bamky  289. 

Sec  Taxbs,  kic.—8UUe\.  Souihem S/eaauihip  Cb.,  497. 

COSTS. 

Sco  CoNSirrmoxAL  law— .Battier  v.  ^Staefe,  433. 

COURTS. 

1.  The  Mayor  of  the  town  of  Jackson  being  by  law  ex  officio  Justice  of  the 

Peace,  has  the  power  to  issue  warrants  for  the  arrest  of  criminals. 

Maguire  v.  Hughes,  281. 

2.  The  error  of  a  magistrate  in  issuing  a  warrant  without  an  affidavit,  will  not 

render  him  liable  for  damages  if  he  acted  in  doing  so  in  good  faith,  and  for 
what  he  deemed  to  be  the  public  good.  IbitL 

3.  A  warrant  issued  by  a  Justice  of  the  Peace  to  arrest  a  criminal  is  a  com- 

plete protection  to  the  Constable  acting  under  it,  and  those  called  on  by 
him  to  assist  in  executing  it.  Ibid, 
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COURTS  {Continued). 
4.  The  court  may  authorize  an  intervenor  to  bond  sequestered  property. 

Collins  V.  Edwards,  342. 

See  JuRKDionox— Z>e  la  Crolz  v.  Gaines,  171. 
D'ArmondY.  Pidlenj  137. 
See  Wills— CIoHk  v.  Oaina,  138. 
See  JvtiY—StaU  v.  Doyallj  418. 
See  STATLTFS—iSifate  v.  O' Conner^  486. 
See  ExBCUTOss— i^tn^  v.  Lastrapts,  582. 

CURATOR. 

1.  A  curator  of  a  vacant  succession  who  has  been  regularly  appointed  by  a 

court  of  competent  authority,  cannot  be  called  upon  to  account  for  any 
funds  of  the  succession  in  his  hands,  before  any  other  court  than  the  one 
in  which  the  succession  has  been  opened.  Boyce  v.  Davis,  554. 

2.  When  the  amount  of  a  debt  due  the  succession  by  the  curator  has  been 

inventoried,  he  is  thereby  charged  with  so  much  money  in  his  hands  duo 
the  succession — ^he  cannot  be  sued  for  such  a  debt ;  the  proper  remedy  is 
to  call  upon  him  to  account  for  it  as  funds  in  his  hands,  before  the  court 
in  which  the  succession  has  been  opened.  Ibid, 

See  SuocBtsiox — Suecatsinn  <^  ThompMn,  268. 
See  ExtcuTOK—Suocation  qf  Martin,  657. 

CRmiNAL  LAW, 

1.  Dying  declarations  of  the  deceased  are  admissible,  although  given  in  the 

absence  of  the  prisoner.  Counsel  for  the  prisoner  asked  the  question  of  a 
witness  who  had  testified  as  to  the  dying  declarations  of  the  deceased, 
**  From  your  knowledge  of  the  character  of  the  deceased,  and  from  her 
conduct  on  the  occasion  of  the  conversation  held  with  you  by  her,  do 
you  think  she  was  under  a  religious  sense  of  her  responsibility  to  her 
Maker  ?  " — Held :  That  the  question  was  inadmissible. 

State  V.  Brunetto,  45. 

2.  The  Supreme  Court  hae  no  jurisdiction  to  revise  the  judgment  of  the  Dis- 

trict Court  refusing  a' new  trial,  the  motion  for  which  was  based  on  the 
misconduct  of  the  jury ;  for  in  criminal  cases  the  jurisdiction  of  the 
Supreme  Court  is  restricted  to  questions  of  law,  and  the  conduct  of  the 
jury  involved  matters  of  fact.  Ibid. 

3.  The  right  given  by  statute  to  persons  in  confinement  under  a  judgment  of 

conviction  rendered  in  a  criminal  prosecution,  of  making  the  appeal  return- 
able before  the  Supreme  Court  at  its  next  term,  wherever  held,  and  to 
have  it  tried  by  preference,  is  a  right  given  only  to  the  prisoner.  The  State 
has  not  the  right  to  have  the  appeal  returnable  out  of  the  usual  course  of 
appeals.  State  v.  Peter,  232. 

4.  It  is  a  general  rule,  that  in  an  information  or  indictment  for  a  statutory 

offence,  it  is  sufficient  to  follow  the  words  of  the  statute. 

State  V.  Keogh,  245; 

5.  The  test  whether  the  plea  of  autrefois  acquit  is  a  sufficient  bar  in  any  par- 

ticular case,  is  whether  the  evidence  necessary  to  support  the  second  indict- 
ment would  have  been  sufficient  to  have  procured  a  legal  eonviction  upon 
the  first^  Jbid^ 
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CRIMINAL  LAW  {Continued). 

6.  It  is  too  late  after  conriction  in  a  criminal  caae,  to  raise  an  objectioa  to  a 

jaror  for  a  cause  existing  anterior  to  the  swearing  of  the  jury. 

State  V.  Nolan,  276. 

7.  It  is  a  good  cause  of  challenge  on  the  part  of  the  State,  that  a  juror  has 

conscientious  scruples  against  the  infliction  of  capital  punishment    Ibib, 

8.  Where  it  appears  that  the  accused  had  suflScient  time  to  have  filed  a  motion 

containing  all  his  grounds  for  a  new  trial,  the  refusal  of  the  court  below  to 
permit  additional  grounds  to  be  added  on  the  trial  of  the  motion,  and  to 
receive  evidence  in  support  of  them,  held  not  to  be  a  sufficient  groand  for 
reversing  the  judgment.  Ibid, 

9.  The  Act "  relative  to  slaves,"  approved  March  19th,  1857,  does  not  require 

a  preliminary  examination  of  slaves  charged  under  oath  with  crimes. 

State  V.  Oscar,  297. 

10.  The  Supreme  Court  is  without  jurisdiction  to  fix  a  day  for  the  execution  of 

convicts.  Rid, 

11.  The  time  of  the  execution  is  not  an  essential  part  of  the  judgment    Ibid, 

12.  It  is  the  duty  of  the  Sherifif  to  execute  the  sentence,  even  after  tlie  day  fixed 

has  lapsed  by  reason  of  an  appeal,  and  in  case  of  his  failure,  the  ExecatiTe 
of  the  State,  bound  by  the  Constitution  to  see  the  laws  faithfully  executed, 
would  cause  the  legal  execution  of  the  convict.  Ibid, 

13.  Under  an  indictment  for  forgery  and  uttering  as  true  a  foi^ged  "  order  for 

tbe  payment  of  money,'  which  is  set  forth  in  hoc  verba  in  the  bill  of 
indictment,  the  accused  cannot  except  to  the  admission  in  evidence  of  an 
instrument  corresponding  exactly  with  that  set  forth  in  the  indictment, 
u()on  the  ground  that  it  is  styled  in  the  bill  *'  an  order  for  the  payment 
of  money,"  whereas  it  is  in  reality  a  "  check." 

State  V.  Cravford,  300. 

14.  A  check  is  an  order  for  the  payment  of  money.    Any  lack  of  definitenes 

or  technicality  in  the  name  given  to  the  instrument  alleged  to  have  been 
forged,  is  cured  by  setting  forth  the  instrument  in  full  in  the  bill. 

Ibid, 

15.  The  statute  against  carrying  concealed  weapons  does  not  infringe  the  consti- 

tutional right  of  the  people  to  keep  or  bear  arms ;  it  is  a  measure  of  police 
prohibiting  only  a  particular  mode  of  bearing  arms,  which  is  found  dan- 
gerous to  the  peace  of  society.  State  v.  Jwmd,  399. 

16.  A  prosecution  for  the  "  offence"  is  only  barred  by  the  lapse  of  one  year. 

Ibid, 

17.  On  appeal  taken  by  a  slave  convicted  of  a  capital  offence  and  sentenced  to 

death — Held :  That  although  no  counsel  appeared  for  the  accused  and  no 
assignment  of  errors  was  made  in  the  Supreme  Court,  the  judgment  should 
be  reversed  and  the  accused  discharged,  as  it  appeared  from  an  inspection 
of  the  reconl  that  he  had  been  convicted  of  an  offence  under  a  statute 
which  had  been  repealed  since  the  conviction  took  place. 

State  V.  Henderswi,  489. 

18.  Where  two  patties  were  indicted  together  under  the  Act  of  the  6th  of 

March,  1819,  and  tbare  were  two  counts  in  the  indictment,  one  charging 
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CRIMINAL  LAW  (Continued). 

the  defendants  with  having  inveigled,  taken,  stolen,  and  carried  away  a 
certain  slave,  and  the  other  charging  them  with  having  aided  the  same 
slave  in  running  away  from  the  service  of  his  master,  and  being  tried 
together,  upon  the  same  evidence,  the  jury  convicted  the  one  on  the  first 
charge,  and  acquitted  him  on  the  second  ;  and  acquitted  the  other  on  the 
first  charge,  and  convicted  him  on  the  second — Held :  That  there  is  no 
impossibility  in  the  co-existence  of  the  crimes  detailed  in  the  indictment, 
and  the  commission  of  them  by  one  or  more  individuals  at  the  same  time, 
and  consequently  there  is  no  repugnancy  in  the  counts,  or  the  findings 
under  them.  State  v.  Thompson,  515. 

19.  The  defendants  were  indicted  for  inflicting  inhuman  and  cruel  treatment  on  * 

a  slave,  the.property  of  one  of  them. — Held :  That  the  sections  of  the  Act 
of  the  Legislature  of  1806,  called  the  Black  Code,  under  which  the  indict- 
ment was  framed,  are  not  repealed  by  the  Act  of  1855  relative  to  crimes 
and  offences,  nor  by  the  Act  of  1857  relative  to  slaves. 

State  V.  White,  573. 

20.  The  terms  conviction  and  offence  used  in  the  Act,  imply  a  prosecution  by 

information  or  indictment,  and  not  a  proceeding  by  suit  to  recover  a  fine. . 

Ibid, 

21.  The  appellate  court  has  no  power  to  reverse  the  judgment  of  the  lower  court 

on  the  ground  that  the  jury  disregarded  the  instructions  of  the  Judge. 

Ibid. 

See  Bovus—Sarlorius  v.  Daumn,  111. 
See  CoxTTXTAXCK— iSXote  v.  Vifforeux,  809. 
See  STAnrn»—JSale  v.  O'Connor,  486. 

DAMAGES. 

1.  When  the  process  of  the  court  is  used  in  good  faith  damages  should  not  be 

allowed  beyond  the  actual  amount  sustained  by  the  party  against  whom 
it  was  used.  ^«gg«  v.  D*Aquin,  21. 

2.  Where  the  defendant  whose  steamboat  had  been  seized  for  an  inconsiderable 

debt  could  easily  have  released  it  by  giving  bond,  he  should  not  be  pcr^ 
mitted  to  tax  the  party  causing  the  seizure  with  damages  for  the  delay  of 
his  boat  in  port,  under  the  pretence  that  it  was  under  seizure — volenti  non 
Jit  injuria.  Ibid. 

3.  In  the  assessment  of  damages  in  a  suit  upon  an  attachment  bond,  the  rule 

is  that  the  plaintiff  shall  recover  the  damages  actually  sustained  and  no 
more  ;  unless  in  a  case  where  the  attachment  was  utterly  unfounded  and 
malicious.  Moore  v.  Withenburg,  22. 

5.  A  lessor  who  instead  of  resorting  to  the  process  of  law,  uses  intimidation  or 

threats  of  police  officers  to  expel  the  lessee,  will  be  liable  in  an  action  for 
damages.  Jones  v.  Pereira,  102. 

6.  The  law  generally  considers  the  tax  and  costs  as  the  only  damage  whidi  a 

party  sustains  by  the  defence  of  the  suit  against  him. 

Young  V.  Courtney,  193. 

7.  In  an  action  for  vindictive  damages  for  an  unfounded  and  malicious  suit, 

both  malice  and  want  of  probable  cause  must  be  alleged  and  proved. 

Transit  Company  v.  McCerren,  214. 


654  INDEX. 

DAMAGES  {Continued). 

8.  The  maasare  of  damages  to  be  recovered  on  an  attachment  bond,  is  the  ao- 

toal  expense  and  loss  resulting  from  the  levying  of  the  attachment,  inclad- 
ing  the  fees  of  counsel  for  professional  services  rendered  exclusively  in  rela- 
tion to  the  attachment.  Ihid, 

9.  When  directly  after  a  seizure  under  execution  of  property  not  liable  to  be 

seized,  the  plaintiff  in  the  seizure  disavows  the  act  of  the  officer,  no  action 
will  lie  against  him  for  damages ;  but  when  no  disapprobation  of  the 
conduct  of  the  officer  is  manifested,  and  the  plaintiff  permits  the  property 
seized  to  remain  under  seizure  for  his  benefit,  he  is  to  be  considered  a  co- 
trespasser  with  the  officer  by  whom  the  illegal  seizure  was  made. 

Harrison  v.  Mitchell  260. 

10.  An  employer  is  not  responsible  for  acts  of  his  overseer,  which  are  not  done 

in  discharge  of  duties  for  which  such  overseer  w^as  engaged ;  nor  is  he  re- 
sponsible for  the  acts  of  his  slaves  used  by  his  overseer,  to  assist  him  in 
the  performance  of  such  unauthorized  act.      Boulard  v.  Calhoun,  445. 

11.  The  owner  of  a  slave  is  not  liable  for  exemplary  damages  for  any  offence,  or 

quasi  offence,  of  his  slave,  unless  the  slave,  in  committing  the  offence, acted 
under  the  command  of  his  master,  who  thereby  became  an  active  partici- 
pant in  the  tort  or  crime  done.  Ibtd. 

12.  Damages  cannot  be  allowed  for  a  frivolous  appeal,  when  there  is  no  moneyed 

judgment  upon  which  they  could  be  assessed.    Long  v.  Robinson,  465. 

13.  In  an  action  brought  to  recover  damages  alleged  to  have  been  sufiered  by 

plaintiff  in  consequence  of  a  collision  between  his  schooner  and  a  steam- 
boat, occasioned  by  the  want  of  care  on  the  part  of  such  steamboat— 
Held :  That  the  towage,  costs  of  materials  and  repairs,  to  make  the  ves- 
sel as  good  as  before,  and  her  expenses  while  undergoing  repairs,  are  the 
elements  of  damage  to  be  estimated  by  the  court.  The  remote  o?  conse- 
quential damages,  growing  out  of  the  supposed  loss  of  profits,  should  not 
be  considered.  Minor  v.  Steamer  Picayune,  564. 

See  GoxntAcre — Carland  v.  New  Orlearu,  43. 
See  SuPBEXF  Court— Jow^s  v.  Pereira,  102. 

FitBgerald  r.  Boukd,  116. 
See  PsaaoRinioii— fbley  v.  Buth,  1*26. 
Luis  V.  J^rbes,  609. 
See  Cown—McOuire  v.  Hughm^  281. 
See  Exxci)T0R8-~C%ipdei»«Ue  v.'£hrin,  286. 
See  liKASft— PoipoiMl  v.  Tbume,  292. 
See  AcnoK— £hosB  v.  Paynes  361. 

Laborde  v.  New  OrleaiUy  326. 
See  ArTACOMXST—PMpi  v.  ChggtskdUy  440.  » 

See  CoMMOX  CARaaa,—Lqfaye  v.  Hoirrii,  563. 


DEFAULT. 


See  PvcncB— lOeny  v.  New  Orleans  OaiheUtrjf,  810. 


DEPOSIT. 

1.  A  steamboat  is  responsible  for  money  deposited  by  travelers,  when  the  de- 

posit is  a  necessary  one.  Dunn  v.  Branner,  452. 

2.  A  person  receiving  a  voluntary  deposit  is  liable  only  for  gross  negligence  or 

fraud.  Ibid, 
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DOMICIL. 

1.  In  deciding  the  question  as  to  a  man's  actaal  domicil,  courts  of  justice  will 
look  to  the  real  facts  6f  the  case,  and  the  declarations  of  a  party  on  that 
subject,  made  for  the  purpose  of  establishing  a  fictitious  domicil,  will  be 
rejected.  Watson  v.  Simpson,  337. 

Seo  Cases  Affirmed,  Ovsrritled,  hic.—We$tim  v.  MarikaUf  436. 

DONATIONS. 

1.  A  donation  of  a  sum  of  money  at  a  future  time  by  a  marriage  contract  does 

not  require  a  delivery,  neither  is  it  necessary  that  it  should  be  in  the  form 
of  a  testament  to  render  it  valid.  Wood  v.  Stokes,  143. 

2.  Donations  by  marriage  contract  cannot  be  impeached  or  declared  void  on 

pretence  of  want  of  acceptance.    0.  0. 1732.  Ibid. 

3.  The  Act  of  the  Legislature  of  31st  of  March,  1850,  amending  Art.  1739  of 

the  Civil  Code,  did  not  remove  the  restriction  imposed  by  Art.  1745  of 
the  Code,  upon  persons  contracting  a  second  or  a  subsequent  marriage 
who  have  children  by  a  former  one,  from  giving  to  the  spouse  of  the  second 
or  subsequent  marriage  more  than  the  least  child's  portion  as  an  usufruct 
and  not  to  exceed  one-fifth  of  the  donor's  estate— the  latter  Article  is  un- 
repealed and  in  fiill  force.  Ibid. 
Soo  WiLus-^CZarfcton  v.  CUxrktm,  422. 

ELECTIONS. 

1.  ITie  Act  of  the  Legislature  relative  to  contested  elections,  (Rev.  Statutes, 

217,)  does  not  embrace  the  case  of  a  contested  election  of  the  Judge  of  a 
District  Court  out  of  the  city  of  New  Orleans. 

State  V.  Judge  2d  Judicial  District,  89. 

2.  Out  of  the  parish  of  Orleans  there  is  no  law  providing  for  a  judicial  scrutiny 

into  the  votes  for  any  other  than  parish  officers.  Ibid. 

3.  In  the  absence  of  statutory  authorization  the  courts  are  without  jurisdiction 

ratione  matericB,  to  entertain  the  case  of  a  contested  election,  and  the  con- 
sent of  parties  cannot  give  them  jurisdiction.  Ibid. 

4.  A  Judge  of  a  district  embracing  two  parishes  is  not  a  parish  officer  within 

the  meaning  of  the  Act  relative  to  contested  elections.  Ibid. 

5.  To  contest  an  election,  there  should  be  an  averment  that  the  illegalities 

charged  did  alter  the  result,  not  that  it  was  probable  the  result  had  been 
changed.  Lanier  v.  Gallatas,  175. 

6.  The  principal  object  of  an  election  is  the  casting  of  votes,  and  the  unconsti- 

tutionality of  the  police  provisions  of  an  election  law  cannot  render  the 
votes  illegal,  and  thus  disfranchise  the  electors ;  the  citizens  have  the  pre- 
rogative of  voting,  and  the  Legislature  cannot,  by  encompassing  with 
unconstitutional  provisions,  an  election  law,  make  the  votes  of  electors  null 
and  void.  Andrews  v.  Saucier,  301. 

7.  If  the  votes  of  the  citizens  are  deposited,  the  intent  and  design  of  an  election 

are  accomplished.  It  would  be  unwise  to  make  an  election  depend  on 
some  unconstitutional  provision  of  the  police  part  of  an  election  law,  or 
on  the  failure  to  comply  with  its  directory  provisions ;  for  then  almost 
every  election  would  be  contested  ;  the  jieople  would  be  virtually  deprived 
of  their  elective  power,  and  the  tenure  of  office  would  depend  on  the  will 
of  juries  and  courts.  Ibid. 
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8.  The  pablic  good  demands  that  the  will  of  the  people,  as  determined  at  the 

ballot  box,  should  not  lightly  be  disturbed.  Ibid. 

9.  If  the  voters  think  proper  to  go  forward  and  vote  under  a  defective  law, 

those  who  were  candidates  ought  to  be  the  last  to  complain,  when  the 
result  has  been  affected  by  neither  the  unconstitutionality  of  the  law,  fraud, 
error  nor  collusion.  Ibid. 

10.  Justices  of  the  Peace  are  clothed  with  certain  judicial  powers ;  but  the 
Constitution  makes  a  difference  between  Judges  and  Justices  of  the  Peace. 
Justices  of  the  Peace  are  not  included  in  the  word  "  Judgra,"  in  the  82d 
Article  of  the  Constitution,  which  declares,  that  "  it  shall  be  the  duty  of 
the  Legislature  to  fix  the  time  for  holding  elections  for  all  Judges,  at  a 
time  which  shall  be  different  from  that  fixed  for  all  other  elections. 

Ibid, 
11.  The  phrase,  "the  next  general  election,"  occurring  in  the  concluding  portion 
of  Art.  79  of  the  State  Constitution,  has  reference  only  to  the  general 
election  of  Clerks  throughout  the  State,  which  is  evidently  designed  by 
the  Constitution  to  take  place  every  four  years. 

Ransddl  v.  ^ruztZ,  459. 

Soo  AmAS^Lanier  r.  GaXUUtu,  175. 

EMANCIPATION. 

1.  Since  the  Act  of  the  Legislature  of  March  6th,  1857,  prohibiting  the  eman- 

cipation of  slaves  ift  this  State,  the  right  of  a  slave  to  be  emancipated  by 
the  will  of  his  master,  can  no  longer  be  enforced. 

DdphineY.  GuiM,U%. 

2.  If  the  law  should  be  changed,  the  remedy  of  the  slave  might  be  revived. 

Ibid. 

Seo  Slavsb— JforxAo/Z  V.  Wairigcmt^fll9. 

ESTOPPEL. 
1.  A  party  who  has  pointed  out  property,  is  estopped  from  objecting  to  the 
action  of  the  Sheriff  in  levying  upon  it.  Berlin  v.  GiUy,  461. 

Soe  StccBsnox—- JKorfin  v.  Boler^  360. 

EVIDENCE. 

1.  The  defendant  being  sued  on  his  note  payable  to  plaintiff's  order,  set  up  as 

a  defence  that  he  had  sold  to  the  plaintiff,  by  notarial  act,  the  stock  in 
trade,  &c.,  of  a  coflEee  house,  Jbhe  price  of  which  was  composed  in  part  of 
the  note  sued  on.  The  notarial  act  of  sale  contained  an  acknowledgment 
that  the  price  was  paid  in  "  current  money."  It  was  held:  That  as  the 
plaintiff  had  held  the  note  at  the  time  of  the  sale,  and  after  the  sale  had 
continued  to  hold  it,  without  making  any  demand  of  payment  until  it  was 
nearly  prescribed,  parol  evidence  should  be  let  in  to  establish  that  the 
note  sued  on  formed  part  of  the  price  of  the  sale. 

Saramia  v.  Courrege.  25. 

2.  Dying  declaratioas  of  the  deceased  are  admissible,  although  given  in  the 

absence  of  the  prisoner.  State  v.  BrunettOj  45. 

3.  Counsel  for  the  prisoner  asked  the  question  of  a  witness  who  had  ^testified 

as  to  the  dying  declarations  of  the  deceased,  **  From  your  knowledge  of 
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the  character  of  the  deceased,  and  from  her  condact  on  the  occasion  of  the 
conversation  held  with  you  by  her,  do  you  think  she  was  under  a  religious 
sense  of  her  responsibility  to  her  maker  ?"  Hdd :  That  the  question  was 
inadmissible.  Ibid. 

4.  The  testimony  of  a  partner  who  has  transferred  his  interest  to  his  copartner, 

notwithstanding  a  release  by  the  plaintiffs,  must  always  be  received  with 
grave  suspicions.  McLaughlin  v.  Sauve,  99. 

5.  Although  parol  proof,  to  establish  an  agreement  to  pay  eight  per  cent,  in- 

terest, may  be  received  without  objection,  yet  the  court  cannot  give  judg- 
ment for  that  rate, "  It  is  of  the  essence  of  legal  evidence  in  support  of  it, 
that  it  be  written."  Ibid, 

6.  Where  a  seasonable  though  fruitless  effort  had  been  made  to  examine  a  wit- 

ness, whose  testimony  had  been  taken  under  commission,  in  relation  to 
contradictory  statements  alleged  to  have  been  made  by  him,  proof  of  such 
contradictory  statements  was  properly  received. 

Fletcher  v.  Henley,  191. 

7.  Evidence  is  admissible  to  show  that  after  the  rendition  of  the  tutor's  account 

the  minors  received  from  the  tuto^,  land,  slaves,  &c.,  of  a  value  equivalent 
to  the  tutor's  liability,  and  that  it  was  given  and  received  in  discharge  of 
that  liability.  Chapman  v.  Chapman,  228. 

8.  Parol  proof  is  admissible  to  explain  latent  ambiguities. 

Dceyle  V.  Estomet,  318. 

9.  Parties  cannot  be  controlled  in  the  order  in  which  they  introduce  their  evi- 

dence. Ibid. 

10.  It  is  sufficient  proof  of  notice  of  the  transfer  of  a  judgment  to  show  that  it 

was  left  at  the  place  of  residence  of  the  judgment  debtor  with  his  wife,  as 
in  case  of  a  citation  in  civil  process.  Blondin  v.  Christophe,  324. 

11.  The  vendor  of  a  slave  by  a  notarial  act,  duly  recorded,  having  subsequently 

sold  the  same  slave  by  act  under  private  signature  to  a  second  vendee,  in 
a  suit  by  the  first  vendee  against  the  second  vendee  to  recover  possession 
of  the  slave — Held :  That  evidence  having  been  received  without  objection 
to  show  that  the  vendor  remained  in  possession  of  the  slave  down  to  the 
date  of  the  second  sale,  the  testimony  of  witnesses  was  admissible  to  prove 
that  the  price  of  the  first  sale  had  not,  in  fact,  been  paid,  notwithstanding 
the  enunciation  in  the  bill  of  sale  to  that  effect. 

Harper  v.  Pierce,  340. 

12.  Parol  testimony  is  not  admissible,  to  show  that  any  other  terms  of  sale  were 

announced  by  the  Sheriff,  than  those  contained  in  the  advertisement  and 
proces  verbal  of  sale.  Lewis  v.  Labauve,  382. 

13.  In  a  suit  brought  to  recover  the  value  of  a  slave  from  the  person  hiring  him, 

on  the  ground  that  the  slave  was  killed  on  the  premises,  and  while  in  the 
possession  of  the  person  so  hiring,  and  that  the  person  refuses  to  account 
for  his  death — Held:  That  the  Coroner's  inquest  over  the  body  of  the 
slave  was  inadmissible  as  evidence,  being  **  res  inter  alias  acta." 

Ford  v.  Simmons,  397. 
83 
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14.  When  a  slave  dies  in  the  possession  of  the  person  hiring  him,  the  person  eo 

hiring  is  bound  to  pay  the  value  of  said  slave  to  his  owner,  unless  he  ca& 
show  that  he  is  not  liable  for  his  loss,  because  his  death  was  prodaoed  by 
some  cause  for  which  he  is  not  legally  accountable — this  is  an  exception 
to  the  general  rule  that  the  actor  must  prove  his  cause.  Ibid. 

15.  The  onus  probandi  lies  upon  a  party  who  is  obliged  to  free  himsdf  from  lia- 

bility by  proving  a  fact,  when  the  knowledge  of  that  fact  is  supposed  to  be 
more  within  his  reach  than  that  of  his  adversary.  Ibid, 

16.  Parol  evidence  is  admissible  to  explain  the  nature  of  the  sale  of  improvemeDtB 

upon  land  sold,  and  their  location,  extent  and  value,  when  there  is  un- 
biguity  in  the  act  of  sale  with  regard  to  them. 

McLeroy  v.  Duckworth,  410. 

17.  In  a  suit  brought  by  plaintiff  to  recover  damages  against  a  planter  for  the 

violent  ejection  of  herself  from  her  house,  the  removal  of  her  goods,  wares 
and  merchandize  from  her  store,  and  the  destruction  of  the  store  itself  by 
defendant's  overseer  and  slaves— l?tfW .-  That  testimony  going  to  show 
that  the  business  carried  on  by  plaintiff  consisted  chiefly  in  illegal  traffic 
with  slaves,  was  admissible  to  rebut  the  claim  for  damages. 

Boulard  v.  Calhoun,  445. 

18.  In  an  action,  "  en  declaration  de  simulationy"  where  plaintiff  has  alleged  the 

utter  insolvency  of  defendant — Held :  That  authentic  acts  of  sale  of  land 
and  slaves  to  defendant,  are  admissible  in  evidence  to  establish  the  fact  of 
his  solvency,  and  consequent  ability  to  make  the  purchase  of  the  propely 
in  controversy.  Hyman  v.  Bailey,  450. 

19.  A  party  claiming  title  under  a  Sheriff's  sale  made  by  virtue  of  a  fi.  fa.  in 

support  of  his  title,  must  produce  not  only  the  sale  of  the  Sheriff,  but  also 
the  writ  of  execution,  the  Sheriff's  return  and  the  judgment.  Ibid. 

20.  The  Act  of  1855,  with  regard  to  the  effect  of  Sheriff's  sales,  docs  not  make 

the  original,  or  copy  of  such  a  sale,  sufficient  proof,  in  itself,  of  a  title 
translative  of  property.  Ibid. 

21.  An  agreement  for  the  extra  judicial  partition  of  land  cannot  be  established 

by  parol  evidence.  Bach  v.  Ballard,  487. 

22.  The  proces  verbal  of  a  probate  sale  is  prima  facie  evidence  of  title,  without 

the  production  of  the  decree  of  the  court  therein  recited. 

Ranson  v.  Long,  523. 

23.  A  notarial  act  of  transfer  of  property  by  an  executor,  without  the  prodno- 

tion  of  the  proces  verbal  of  the  adjudication,  cannot  be  received  to  prove 
title  per  $e,  or  to  show  the  order  of  court,  or  a  Sheriff's  sale  under  it 

Lanfear  v.  Harper,  548. 

24.  A  rule  on  the  Recorder  to  produce  the  original  of  an  act  under  private 

signature  recorded  in  his  office  with  the  oath  of  the  party,  to  obtain  the 
order,  and  the  answer  of  the  Recorder  to  the  rule,  that  the  original  had 
probably  been  delivered  to  some  of  the  parties  interested,  are  not  sofBdenl 
to  justify  the  introduction  of  secondary  evidence.    It  should  be  diown  by 
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the  oath  of  the  party  that  an  effort  had  been  made  to  obtain  the  original 
by  inquiry  of  those  through  whom  title  is  claimed. 

Lawrence  v.  Burris,  611. 
Seo  Affkai/— bonier  v.  OaUoUaSy  176. 
See  Isfsovf^scY—Owariney  v.  His  CrtdUon^  188. 
Soo  FutADiNG— ila2«  V.  New  OrUangj  4©9. 
Soe  l5BUBANCB--,Sfumtn«nv.  U.  S.  Insurance  Co.  y  504. 

EXECUTION. 

1.  As  a  general  rule  the  execution  of  a  judgment  cannot  be  enjoined  by  any 

other  court  than  that  from  which  the  writ  issued. 

Donnelly,  Parrott,  251. 

2.  Unless  a  necessity  exists  for  it  and  a  manifest  injury  would  otherwise  be 

done,  no  court,  other  than  that  rendering  the  judgment,  has  jurisdiction 
over  the  execution.  Ibid. 

3.  A  party  will  not  be  permitted  to  arrest  an  execution  by  a  defence  of  com- 

pensation, which  he  might  have  made,  but  omitted  to  make  in  the  suit 
wherein  the  judgment  was  rendered,  the  execution  of  which  he  seeks  to 
arrest.  Ibid. 

4.  The  implements  by  which  the  business  of  a  commercial  firm  is  carried  on 

are  not  legally  subject  to  seizure.  Harrison  v.  Mitchell.  260. 

5.  Where  the  plaintiff  in  execution  procured  the  appointment  of  a  curator  ad 

hoc  to  represent  defendant  in  the  appointment  of  an  appraiser,  the  absence 
of  the  defendant  or  other  sufficient  cause  must  be  shown  to  justify  the 
appointment.  Farrell  v.  Klumpp,  311. 

6.  And  if  the  debtor  conceals  himself,  besides  service  upon  the  curator  ad  hoc 

appointed  to  represent  him,  notice  should  also  be  left  at  the  place  where 
the  defendant  last  resided.  Ibid. 

7.  Allegations  that  a  judgment  was  obtained  through  fraud  and  other  ill  prac- 

tices, are  too  general  to  authorize  the  arrest  of  its  execution. 

Rooks  V.  Williams,  374. 

8.  Where  a  judgment  is  sought  to  be  executed  after  the  person's  death,  in 

whose  favor  it  was  obtained,  it  is  not  necessary  that  the  ft.  fa.  should  is- 
sue in  the  name  of  the  deceased  person's  l^al  representatives.        Ibid. 

See  Sals  JxjDiOAir-Mone  v.  J/cOoU,  !216. 
See  Damagkb— Adrruon  v.  MUchdl,  280. 
Soo  l^AjcnsEBsmF— Thomas  v.  LuA,  277. 
See  CRiMcrAL  Law— State  v.  Oscar y  297. 
Soo  Sbxbiff— Z>iiiJIi^at«  v.  iSZoon,  303. 
ManhaU  v.  Simpton,  437. 
See  CovMxrKnT— Dovts  v.  Comptonj  396. 
Seo  ExKccTOBS— Stayiu  v.  Steoeiu,  416. 

CasliUe  V.  Chacerty  661. 
Soo  'EatovnL— Berlin  v.  ^Hy,  461.       | 
Seo  HrssAifD  akd  Wif»— J7oIm«s  v.  Barbinj  474. 
Seo  ScGCSSBiON— fTilliaflUv.  Aiin(er,  476. 

EXECUTORS  AND  ADMINISTRATORS. 
1.  Where  one  of  two  joint  administrators  is  prevented  by  sickness  from  taking 
the  oath  before  the  court  where  the  administration  is  granted,  but  takes  it 
before  a  Justice  of  the  Peace  in  another  parish  and  transmits  it  to  the 
Clerk  of  the  court  where  the  succession  is  opened,  it  will  satisfy  the  law 
in  relation  to  the  oath  of  administrators.         Succession  of  Penny,  94. 
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2.  The  appomtment  by  administrators  residing  oat  of  the  parish  where  the 

succession  is  opened,  of  an  agent  residing  in  that  parish,  made  before  they 
had  qualified,  bat  after  the  decree  conferring  upon  them  the  administra- 
tion, is  valid.  Ibid. 

3.  Where,  by  the  terms  of  a  will,  a  beqaest  is  made  to  the  testamentary  exe- 

cutor, **  in  fall  compensation  and  satisfaction  for  all  charges  and  commis- 
sions which  he  may  be  entitled  to  as  executor,"  and  he  enters  upon  the 
execution  of  his  trust  and  manifests  no  disposition  to  renounce  the  legacy, 
he  will  be  debarred  from  claiming  any  other  or  different  remuneration. 

Succession  of  Fink,  103. 

4.  The  inventory  of  the  estate,  which  served  as  the  measure  of  the  administra- 

tor's bond,  is  the  basis  upon  which  to  estimate  the  commissions  of  the  ad- 
ministrator, and  hot  an  inventory  taken  subsequently  without  any  new 
bond  being  given  by  the  administrator.  Shaffer  v.  Cross,  110. 

5.  Where  an  administrator  files  an  account  showing  a  balance  due  by  him  to 

the  heir,  and  asks  for  its  homologation,  he  cannot  be  heard  to  say  that  the 
judgment  he  himself  provoked,  is  not  binding  upon  him  as  a  judgment, 
because  rendered  ex  parte,  Capdevidle  v.  Erwirij  286. 

6.  The  required  notices  being  given,  and  no  opposition  being  filed  to  the  ad- 

ministrator's account,  it  was  competent  for  the  Clerk  to  rcHider  a  judg- 
ment of  homologation.  Ibid. 

7.  An  injunction  to  stay  execution  upon  such  judgment,  will  be  dissolved  with 

damages.  Ibid. 

8.  A  final  account  of  administration  of  the  estate  of  W.  St.  J.  E.,  deceased, 

administrator  of  H.  L.  C,  deceased,  was  rendered  by  the  defendant.  The 
widow  C,  on  behalf  of  herself  and  of  a  minor  daughter,  specially  opposed 
certain  items,  and  prayed  that  the  administrator  might  be  charged  with 
the  value  of  a  gin  house,  etc.,  belonging  to  H.  L.  C.'s  estate,  which  were 
consumed  by  fire  during  W.  St.  J.  E.'s  administration.  Three  of  the  heirs 
of  H.  L.  C,  one  of  whom  was  the  plaintiff  herein,  filed  general  opposi- 
tion, but  did  not  seek  to  charge  the  administrator  with  the  value  of  the 
gin  house.  A  judgment  was  rendered  on  plaintiff's  opposition  against 
the  administrator  for  $2,679  08.  That  judgment  was  not  appealed  from 
and  is  not  now  appealable.  Castillo  v.  Elliott,  363. 

9.  The  plaintiff  brought  the  present  action  against  defendant,  as  administra- 

trix of  said  W.  St.  J.  E.,  to  recover  damages  sustained,  as  one  of  the  heirs 
of  H.  L.  C,  by  the  burning  of  the  gin  house  above  mentioned.  The  de- 
fendant plead  the  aforesaid  judgment  in  bar  of  this  action.  Held :  That 
the  plea  was  well  taken.  The  judgment  liquidated  the  account  between 
the  deceased  administrator  and  the  heirs,  and  particularly  tbe  balance 
due  by  the  former  to  this  plaintiff.  Ibid. 

10.  An  administrator  may  show  that  he  signed  an  inventory  under  an  error  of 

fact.  Martin  v.  Boler,  369. 

11.  An  administrator  does  not  bind  himself  personally,  and  ought  not  to  be  con- 

cluded by  allegations  which  he  may  deem  it  to  the  interest  of  the  estate 
to  make,  in  a  suit  brought  by  him  in  his  capacity  as  administrator. 

Ibid. 
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12.  Under  Article  1057  of  the  Code  of  Practice,  the  judge  is  authorized  to  or- 

der execution  against  an  administrator  personally,  ^ho  makes  a  vague  and 
insufficient  answer  to  a  rule,  under  Articles  1088,  1056,  C.  P.,  taken  by 
creditors  whose  claims  have  been  fixed  by  a  final  judgment  upon  the  ad- 
ministrator's account.  Stevens  v.  Stevens,  416. 

13.  Under  the  Code  of  1808,  the  office  of  testamentary  executor  expired  at  the 

end  of  the  year,  unless  it  was  otherwise  expressed  in  the  will,  or  the  term 
of  office  was  prolonged  by  the  Judge.        Deraneo  v.  Montgomery,  513. 

14.  The  priority  of  application  has  weight  principally  in  the  appointment  of 

curators  to  vacant  successions,  or  to  application  by  creditors  to  be  ap- 
pointed administrators,  and  then  only  among  persons  otherwise  having 
equal  rights.  Succession  of  Martin,  557. 

15.  A  Judge  is  not  bound  to  appoint  two  beneficiary  heirs,  even  with  equal 

claims,  administrators  of  a  succession,  the  law  leaving  it  discretionary  with 
him  to  appoint  one  or  two,  regard  being  had  to  the  solidity  of  the  ap- 
pointee. Ibid, 

16.  Allegations  of  fraud  cannot  be  noticed  in  an  opposition  to  an  application 

for  administration,  as  they  form  the  subject  of  an  independent  litigation, 
and  should  not  be  tried  collaterally.  Ibid, 

17.  Under  an  execution  issued  against  an  administrator  personally,  his  property 

was  seized,  and,  pending  an  opposition  made  to  the  seizure,  the  property 
was  sold ;  on  the  trial  of  the  opposition  the  sale  was  set  aside — Held : 
That  such  a  decree  was  ultra  petitionem,  as  at  the  time  the  opposition  was 
filed  there  had  been  no  sale,  and  to  attack  the  sale,  the  plaintiff  should 
have  filed  an  amended  petition.  CastUlev,  Chacere,  561. 

18.  Where  creditors,  whose  claims  were  placed  upon  the  tableau  of  classification 

by  a  judgment  of  the  court,  bring  a  suit  against  the  administrator  to  dis- 
miss him  from  office  and  render  him  personally  liable  for  their  claims — 
Held:  That  they  could  not  issue  execution  against  such  administrator, 
while  the  question  of  his  liability  was  at  issue^  and  pending  in  such  suits 
before  the  court.  Ibid. 

19.  The  proper  course  is  to  take  a  rule  upon  the  administrator  to  show  cause 

why  execution  should  not  issue  against  him  personally,  of  which  rule  he  is 
to  have  notice.  Ibid, 

20.  Jjx  cases  where  the  law  makes  it  imperative  upon  the  Judge  ex  officio  to  ap- 

point an  executor,  it  does  not  dispense  with  the  necessary  formalities.  An 
appointment  made  under  such  circumstances,  should  be  made  only  after 
due  notice  to  all  parties  interested.  King  v.  Lastrapes,  582. 

21.  The  appointment  of  a  dative  testamentary  executor  without  notice  of  the 

application,  is  null.  Ibid, 

22.  The  power  of  the  Judge  to  appoint  a  successor,  to  an  executor  or  adminis- 

trator who  has  not  qualified  after  the  expiration  of  ten  days  from  his  ap- 
pointment, cannot  be  exercised  without  first  notifying  such  executor  of 
his  appointment.  Ibid, 

23.  An  administrator  will  not  be  permitted  to  allege  his  own  illegal  acts  in  bar 

of  the  action  of  creditors  against  him.  Collins  v.  Hollier,  585. 
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24.  If,  at  the  sale  of  property  adminiBtered  by  him,  he  becomes  the  porchaeer 

and  goes  into  possession  of  the  property,  he  will  be  held  liable  for  the 
price.  Ibid. 

25.  The  neglect  of  an  administrator  to  file  his  account  within  the  time  prescribed 

by  law,  will  subject  him  to  destitution  from  office,  and  to  the  payment  of 
ten  per  cent  interest  on  the  amount  due  by  him  to  the  estate.        Ibid. 

26.  The  creditors  cannot,  however,  compel  a  distribution  of  the  funds  of  the 

estate  by  such  destituted  administrator ;  they  must  pursue  thdr  remedies 
against  the  new  administrator  to  be  appointed,  who  is  authorized  to  de- 
mand a  full  account  from  the  former  administrator.  Rid. 
27.  An  executor  under  a  will  is  bound  to  pay  the  costs  and  attorney's  fees  for 
presenting  the  will  for  probate  and  defending  it  when  attacked  by  the 
heirs,  if  there  should  be  judgment  against  him  annulling  the  will,  on  ac- 
count of  the  agency  which  he  had  in  its  dictation.        Close  v.  Closer  590. 

See  Acnos— Woods  y.  Woodg,  189. 

9eo  Suocxanoif— Jfarftn  y.  A>2«r,  869. 

Soe  PRiiSCRiPnosi — Deranoo  v.  Montgomefjy  613. 

See  PRixaPAL  ahd  Surkty— Z.oUe  v.  OutiUe,  663. 

See  AmAir-Brmuaard  v.  Rolrin,  660. 

EXECUTORY  PROCESS. 

1.  The  holder  of  a  promissory  note,  payable  at  a  specific  place,  secured  by  an 

act  importing  a  confession  of  judgment,  is  entitled  to  executory  process 
against  the  maker,  without  making  authentic  proof  that  the  note  was  pre- 
sented at  that  place  for  payment  Catalogne  v.  Alva,  98. 

2.  The  endorsement  of  the  Judge's  Jiat  on  the  back  of  a  petition  for  an  order 

of  seizure  and  sale,  to  which  an  authentic  act  importing  a  confession  of 
judgment  is  attached  as  a  part  thereof,  is  sufficient  to  constitute  a  valid 
order  of  seizure  and  sale.  Riiey  v.  Christie^  256. 

3.  Such  order,  though  it  may  be  appealed  from,  is  not  a  judgment  in  the  troe 

and  legal  sense  of  the  term.  Ibid. 

See  BiLU  axd  Notbs— TTood  y.  l^atm,  104. 

EXPROPRIATION  OF  PROPERTY. 

1.  A  proprietor  is  not  bound  to  yield  a  part  of  his  soil  for  the  construction  of 

a  levee,  which  originally  was  not  required  to  protect  his  own  land  from 
inundation,  but  wliich  was  rendered  necessary  by  closing  a  bayou  in  order 
to  reclaim  swamp  lands  belonging  to  the  State,  or  to  others. 

Cash  V.  Whittporth,  401. 

2.  A  divestiture  of  vested  rights  may  be  effected,  not  only  by  a  change  or  de- 

struction of  the  title  to  the  property,  but  also  by  a  destruction  of  the  pro- 
perty itself.  Ibid* 
See  N«v  OKXAsa-Sarpjf  v,  Nao  OHmiu,  840. 
FACTORS. 

See  PRrnuGB— iSkaw  y.  Grant,  62. 

GARNISHEE  AND  GARNISHMENT  PROCESS. 

1.  It  is  not  a  valid  objection  to  a  proper  interrogatory  to  a  garnishee,  that  it 

requires  him  to  make  a  statement  of  his  accounts  with  the  judgment 
debtor.  Roquest  v.  Clark,  210. 

2.  It  may  be  necessary  and  proper,  to  give  a  party  the  fall  benefit  of  the  statute 

of  1839,  that  the  garnishee  should  be  submitted  to  the  most  pointed  inter- 
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rogatories,  bat  he  cannot  go  beyond  the  design  of  the  statute  of  charging 
the  garnishee  with  property  or  effects  of  the  jadgment  debtor,  or  with 
some  indebtedness  to  him.  Ibid, 

See  AmAL-^Guttine  v.  N.  0.  OU  liidory,  510. 

HOMESTEAJ)  ACT. 

1.  The  rights  granted  the  widow,  or  minor  children  of  a  deceased  person,  by 

the  Homestead  Act  of  1 7th  March,  1852,  vest  in  them  at  the  time  of  the 
death  of  the  deceased — ^provided  their  condition  of  life  at  that  moment  of 
time  entitles  tlftm  to  the  benefit  of  the  provisions  of  the  Act — their  peca- 
niary  circomstances  at  the  time  of  death  of  the  insolvent,  and  not  at  any 
subsequent  time,  settles  their  right  to  any  claim  under  the  Homestead  Act. 

Gimble  v.  Goode,  352. 

2.  Under  the  Act  of  March,  1852,  entitled  "  An  Act  to  provide  a  homestead 

for  the  widow  and  children  of  a  deceased  person,"  the  widow,  when  there 
are  no  surviving  children  or  other  descendants  of  the  deceased,  takes  the 
bounty  provided  by  said  Act  in  full  property;  but  where  there  are 
children  or  other  descendants,  she  has  merely  a  usufructuary  right  to  it. 

Succession  of  Yarboroughf  378. 

3.  To  determine,  under  the  Act  to  provide  a  homestead  for  the  widow  and 

children  of  deceased  persons,  approved  March  17, 1852,  whether  they  are 
entitled  to  receive  anything  from  the  estate,  the  sum  of  their  entire 
property  is  to  be  considered,  and  if  it  amounts  to  $1,000,  nothing  can  be 
withdrawn  from  the  estate,  although  some  one  minor  heir  or  the  widow 
may  be  in  necessitous  circumstances  and  not  possess  the  $1000. 

Stewart  v.  Stewart,  398. 
HUSBAND  AND  WIFE. 

1.  The  abandonment  by  one  of  the  married  persons  of  the  other,  which  is  made 

a  ground  of  separation  from  bed  and  board,  by  Art.  141  of  the  Civil 
Code,  to  be  a  good  cause  of  action,  must  have  originated  while  the  parties 
were  domiciled  in  this  State.  MuUer  v.  Hilton,  1. 

2.  Where  the  marriage  took  place  in  New  York,  and  the  wife  always  lived 

there,  the  husband,  who  afterwards  established  his  residence  in  Louisiana, 
cannot  maintain  an  action  for  separation  against  his  wife  by  summoning 
her  to  his  domicil  in  Louisiana.  Ibid, 

3.  The  general  rule  being  that  dotal  property  is  insusceptible  of  hypothecation, 

it  should  appear  manifestly  from  the  terms  of  the  marriage  contract,  that 
the  right  claimed  for  its  exercise  in  a  particular  case  was  expressly 
reserved.  Belouguet  v.  Lanata,  2. 

4.  When  the  marriage  contract  contained  the  following  clause :  "  Les  inmieu- 

bles  dotaux  pourront  6tre  alienes  par  le  futur  epoux,  avec  le  consente- 
ment  de  la  future  epouse,  pendant  le  mariage,  k  la  condition  expresse, 
que  remploi  de  leur  valeur  sera  fait  en  d'autres  immeubles." — Held :  That 
under  such  a  reservation,  the  power  did  not  exist  to  mortgage  the  dotal 
property  of  the  wife  for  money  borrowed  to  pay  off  a  mprtgage  in  favor 
of  the  Citizens'  Bank,  which  was  binding  on  the  property  of  the  wife  thus 
mortgaged.  Ibid. 

5.  The  rule  that  in  actions  of  separation  from  bed  and  board  both  parties 

should  be  dismissed  when  guilty  of  mutual  wrongs,  has  its  qualification, 
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tbat  the  wrongs  shoold  be  similar  in  natare,  and  so  proportioned  in  extent 
as  to  render  it  difficult  to  ascertain  which  party  is  mainly  in  fonlt 

TiKmuu  V.  Tailieu,  127. 

6.  The  joint  possession  of  the  husband  and  wife,  is  the  possession  of  tiie  one 
holding  the  title.  Haile  v.  Brewster^  155. 

1.  When  the  husband  and  wife  removed  from  another  State  to  Louisiana,  and 
after  the  removal  the  husband  received  money  from  the  estate  of  the  mother 
of  his  wife,  it  was  held  that  the  wife  had  a  valid  claim  therefor  against 
the  husband's  estate.  Matthews  v.  Matthews,  197. 

8.  Art.  1745  C.  C,  which  provides  that  in  the  event  of  a  second  marriage,  the 

husband  or  wife  having  children  by  the  first  marriage,  can  only  give  to 
the  spouse  of  the  second  marriage  the  least  child's  portion  as  a  usufroct, 
and  not  to  exceed  a  fifth  part  of  the  deceased's  estate,  remains  unrepealed. 

Succession  of  Swayze,  244. 

9.  In  a  contest  of  title  between  husband  and  wife,  and  when  the  property  given 

to  the  wife  has  been  entrusted  to  the  husband  as  her  agent,  he  cannot  set 
up  the  plea  of  prescription.  Meadows  v.  Dick,  377. 

10.  Where  the  husband  has  no  adverse  title,  he  cannot  defeat  his  wife's  claim  to 

property  on  account  of  technical  defects  in  her  title,  nor  can  he,  being  her 
agent,  refuse  to  surrender  the  property  on  account  of  defects  in  ih%  title  of 
his  principal.  i&id 

11.  A  wife  separated  in  property  from  her  husband,  when  sued  upon  an  obliga- 

tion contracted  by  herself,  cannot,  in  bar  to  the  action,  plead  that  the 
decree  of  separation  had  not  been  advertised,  and  that  no  Ji.  fa.  had  issued 
upon  her  judgment ;  these  objections  might  properly  be  raised  by  third 
parties.  Campbell  v.  Roubieu,  449. 

12.  When  a  wife  authorized  by  the  Judge  prosecutes  a  suit  alone,  and  unas- 

sisted by  her  husband,  an  appeal  from  a  judgment  rendered  in  her  favor 
will  not  be  dismissed  on  the  ground  that  the  appeal  bond  was  not  executed 
in  favor  of  her  husband  as  well  as  herself.  Holmes  v.  Barbin,  474. 

13.  Although  a  wife  may  have  acquired  property  in  fraud  of  her  husband's 

creditors,  yet,  if  her  title  be  a  reality,  and  not  a  mere  sham,  they  cannot 
seize  it  directly  for  his  debts,  but  should  first  resort  to  the  revocatory 
action.  Ibid. 

14.  When  the  husband  is  insolvent,  a  judgment  of  separation  of  property  will 

not  be  declared  null,  for  want  of  execution.  IbicL 

15.  Where  the  wife  sells  her  property,  and  the  husband  receives  the  price  in 

negotiable  paper,  the  husband  may  sue  on  the  note  in  his  own  name,  or  in 
that  of  the  conmiercial  firm  of  which  he  is  a  member. 

Wright  V.  Railey,  636. 

16.  The  knowledge  of  the  husband  of  any  equities  which  might  be  pleaded 

against  the  note,  must  be  considered  as  the  knowledge  of  the  firm.    Ibid. 

17.  The  wife,  not  separate  in  property  from  her  husband,  cannot  be  made  liable 

for  the  amount  of  a  note  executed  by  her  husband  during  the  marriage, 
although  the  consideration  of  the  note  was  the  price  of  property  purchased 


INDEX.  666 

nUSBAND  AND  WIFE  {Continued). 

in  the  name  of  the  wife,  the  object  being  to  replace  her  paraphernal 

property,  which  the  hnsband  had  alienated.  Ibid. 

18.  The  general  mandate  to  the  husband,  to  act  as  agent  for  the  wife  separated 

in  property  from  him,  confers  upon  him  only  a  power  of  administration  ; 

he  must  have  an  express  and  special  authority  to  acknowledge  a  debt,  or 

to  draw  or  indorse  bills  of  exchange  or  promissory  notes. 

LaplanteY.Briant,  566. 

19.  The  husband  is  the  head  and  master  of  the  community,  and  the  debts  which 

he  contracts,  as  a  general  rule,  enter  into  the  community ;  the  cases  in 
which  the  wife  is  bound  are  exceptional,  and  the  party  seeking  to  hold  her 
responsible  must  make  the  proof  which  renders  her  liable. 

Lobit  V.  Harmany  593. 

20.  The  mere  fact  that  the  goods  furnished  during  the  existence  of  the  commu- 

nity are  for  the  family  use,  does  not,  in  general,  render  the  wife  liable, 
although  the  husband  has  no  separate  estate,  and  no  other  property  except 
the  revenues  of  the  wife's  property,  and  his  own  industry,  which  fall  into 
the  community.  ^  Ibid. 

21.  The  wife  is  not  responsible  for  supplies  furnished  to  the  husband  for  his  own 

use,  particularly  when  it  is  not  shown,  that  the  revenues  of  the  wife's 
property  were  not  ample  to  pay  the  ordinary  expenses  of  the  family. 

Ibid. 

22.  Where  in  a  marriage  contract  it  was  stipulated,  that  in  case  of  the  death  of 

either  party,  the  property  should  return  to  the  estate  of  the  person  to 
whom  it  had  belonged — Held :  That  there  is  nothing  in  such  a  contract  to 
prevent  a  widow  in  necessitous  circumstances,  from  claiming  her  marital 
fourth  under  Article  2359  of  the  Civil  Code. 

Succession  of  Doucet,  613. 

23.  Where  it  is  sought  to  make  the  wife  personally  liable  for  an  account,  no 

presumption  of  its  correctness  can  be  formed  from  the  mere  fact  of  its 
rendition  to  the  husband,  in  whose  name  the  account  was  kept,  and  no 
objection  having  been  made  on  the  part  of  the  wife ;  she  cannot  be  charged 
except  for  such  items  as  are  shown  to  have  inured  to  the  benefit  of  her 
separate  estate,  or  such  expenses  as  under  Art.  2409  C.  C.  she  is  bound 
to  support  alone.  Powell  v.  Hopsonj  626. 

Soo  DoNJkTiONS— ITood*  V.  Stokegj  143. 
Sco  PiucncB—KrfcAcr  y^  Henley,  150. 
Soo  SuocBasiOK— Omna*  v.  Cbniur,  157. 

SticcesaioncfBunterj  257. 
Sec  ^iu»^MaUheu9  v.  MaWuvay  197. 
^co  CoxFucr  or  Lavs— ifortin  t.  Bolero  360. 
Sec  CoMXUNiTT— i>(noiu  v.  Morritoiij  379. 

Snoddy  y  Bratkeary  469. 

INJUNCTION. 
1.  Where  the  plaintiff  enjoined  the  execution  of  a  judgment,  alleging  that  it 
had  been  paid,  and  praying  that  it  should  be  decreed  to  have  been  satis- 
fied, the  District  Judge  erred  in  rendering  a  final  judgment  on  overruling 
defendant's  motion  to  dissolve  the  injunction. 

KnoxY.  Tlie  Coroner,  88. 
84 
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2.  The  conservatory  proceBS  of  injanction  in  snch  a  case  is  separate  from  the 

principal  demand,  which  should  be  pat  at  issue  r^nlarly,  before  a  final 
judgment  ooold  be  rendered.  Rid. 

3.  An  affidavit  for  an  injanction  stating,  that  "  the  facts  and  aHegationt,  as  sd 

forth  in  the  foregoing  petition,  are  true,  as  therein  alleged^  to  the  hat  (^ 
his  {affiant*s)  knowledge  and  belief,"  is  snfficient.  Ihid. 

4.  It  is  not  necessary  that  an  affidavit  for  injanction  made  by  an  agent,  ahoold 

set  forth  the  absence  of  the  principal,  it  is  sufficient  to  prove  on  the  trial 
that  he  was  absent  at  the  time  the  affidavit  was  made. 

Wilson  V.  Curtis,  601. 

See  Baaa»—SoarUirimv.  Ikanon,  111. 
See  ftXMCimov—Donndi  v.  ParrcU,  251. 
See  EzBCTTORS— OipdeeieUe  t.  Enrin,  286. 

INSOLVENCY  AND  INSOLVENT  PROCEEDINGS. 

1.  The  harden  of  proof  is  upon  the  party  opposing  the  appointment  of  a  syndic, 

on  the  ground  that  he  was  elected  by  a  person  who  was  not  a  creditor. 

Gwartney  v.  Creditors,  188. 

2.  The  first  section  of  the  Act  of  the  Legislature  of  1855,  relative  to  forced  fx> 

renders  and  the  mode  of  making  the  same,  makes  it  the  duty  of  the  Judge 
to  decide  upon  the  sufficiency  of  the  cause  for  compelling  the  snrreDder, 
and  the  proceeding  is,  therefore,  a  summary  one,  {o  be  tried  without  tlie 
intervention  of  a  jury.  Savage  v.  Jeter,  239. 

3.  When  the  Deputy  Sheriff,  who  made  the  return,  did  not  make  the  demftod, 

but  the  evidence  shows  the  demand  was  actually  made  by  another  depntj, 
the  demand  is  adequately  proved.  Ibid, 

INSURANCE. 

1.  In  regard  to  re-insurance,  the  custom  among  underwriters,  in  the  city  of 

New  Orleans,  is  to  divide  the  risk  and  not  to  take  the  whole  of  it ;  and 
when  the  application  is  silent,  this  is  always  understood. 

La.  Mutual  Insurance  Co.  v.  New  Orleans  Insurance  Co.  246. 

2.  Under  a  clause  in  a  policy  of  insurance,  effected  upon  a  vessel  for  the  heneBt 

of  the  owner,  that  it  should  become  void  upon  assignment  thereof,  transfer 
of  interest  or  change  of  command — Held  :  That  the  seizure  of  the  yeeed 
by  the  Sheriff  at  the  suit  of  a  creditor,  would  not  have  the  effect  of  avoid- 
ing the  policy.  Marigny  v.  Home  Mutual  Insurance  Co.,  338. 

3.  Nor  could  the  policy  be  avoided,  where  the  assured  agreed  "  that  thevesed 

should,  during  the  continuance  of  the  policy,  be  completely  found  with 
master,  officers  and  crew,"  on  the  ground  that  she  wa£  not  so  found  while 
laid  up  under  seizure.  Ibid. 

4.  By  the  terms  of  the  application  for  a  policy  of  insurance,  it  appeared  thtt 

the  slave  whose  life  was  insured  was  a  laborer  in  a  tobacco  warehouse, 
and  the  policy  declared  that  he  was  not  to  be  employed  in  a  more  hss- 
ardous  occupation ;  the  slave  was  subsequently  drowned  in  the  river 
Mississippi  by  falling  from  a  plank  whilst  walking  on  it  from  a  steftmbott 
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to  the  shore,  having  been  sent  by  his  master  up  the  coast,  to  be  emplojed 
on  a  sugar  plantation. — Hdd:  That  as  the  slave  was  not  lost  while 
actually  employed  on  the  sugar  plantation,  and  the  master  was  not  pro- 
hibited by  the  policy  from  removing  the  slave  from  New  Orleans,  except 
that  he  could  not  be  taken  to  more  southern  localities,  the  company  was 
liable  for  the  loss.  Summers  v.  U.  S.  Insurance  Co.,  504. 

5.  Held:  That  parol  evidence  was  admissible  to  show  that  the  written  assign- 

ment of  a  policy  of  insurance,  was  intended  as  collateral  security  for  an 
obligation  which  had  been  discharged  before  the  suit  was  brought  on  the 
policy.  Ibid. 

• 

6.  HM:  That  testimony  to  show  that  the  company  would  not  have  insured  at 

the  rate  of  the  policy,  if  it  had  been  known  that  the  slave  would  have  been 
subjected  to  the  risk  of  a  voyage  on  a  steamboat,  was  properly  refused. 

Ibid. 

INTEREST. 

1.  An  acknowledgment  in  writing  over  his  signature  by  the  debtor,  that  a 

demand  has  been  made  upon  him,  is  sufficient  to  put  him  in  default,  and  to 
make  his  debt  bear  interest  from  the  date  of  his  acknowledgment. 

LevisUmes  v.  Marigny,  353. 

2.  Where  property  hearing  fruits  is  sold,  the  vendee  cannot  avoid  the  payment 

of  interest,  even  when  he  has  a  right  to  require  security  against  eviction, 
unless  he  makes  a  tender  or  deposit  of  the  price. 

Liddellx.Rucker,b69. 

See  EvmBfCKi—MeLaiigkUn  y.  Aline,  90. 
gee  ExKcrroBS— CbQuu  v.  HoUia-j  585. 

INTERROGATORIES  ON  FACTS,  Ac. 

1.  A  party  in  answering  interrogatories  on  facts  and  articles,  is  not  permitted 

to  state  his  conclusions  of  law  on  the  facts.  Owen  v.  Brovm^  201. 

2.  Where  a  party  interrogated  on  facts  and  articles,  fails  to  make  a  sufficient 

answer,  the  interrogatories  will  be  taken  for  confessed.  Ibid. 

3.  A  party  called  on  to  answer  interrogatories  on  facts  and  articles  in  open 

court,  has  not  the  right  of  reading  answers  previously  prepared,  but  may 
be  required  to  answer  orally.  Boone  v.  Pdichct,  203. 

JUDGMENT. 

1.  Where  consent  is  the  basis  of  a  judgment,  it  must  appear  before  the  appel- 

late court  by  proof  independent  of  the  judgment  itself. 

Moulton  V.  Hodges,  38. 

2.  A  judgment  obtained  against  the  surety  cannot  be  enforced,  if  the  principal 

has  been  released  from  the  same  debt  by  a  judgment  in  his  favor,  annulling 
the  contract  which  gave  rise  to  the  obligation. 

Dickason  v.  Bell,  249. 

3.  When  the  plaintiff  fails  to  make  out  his  case,  the  judgment  should  be  one 

only  of  nonsuit.  Dayle  v.  Estomet,  318, 
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JUDGMENT  {Continued). 

4.  A  judgment  dismiBsing  a  third  opposition  to  an  order  of  sale  of  property,  is 

final  if  unappealed  from,  even  though  it  be  rendered  ex  parte  ;  and  is  a 
complete  bar  to  setting  up  the  pretended  title  anew. 

F(n\da  v.  Denton,  343. 

5.  The  failure  to  appear  and  prosecute  the  opposition  cannot  depriye  the  party 

interested  of  the  benefit  of  the  judgment  Ibid. 

6.  A  judgment  confirming  the  appointment  of  a  testamentary  tutor  to  a  minor, 

cannot  be  treated  as  an  absolute  nullity  by  an  application  for  another  ap- 
pointment, nor  can  it  be  attacked  collaterally  in  the  form  of  an  opposition. 
A  direct  action  should  be  brought  to  annul  it. 

Tutorship^qf  Hughes,  380. 

7.  In  the  absence  of  proof  of  the  laws  of  another  State  where  a  judgment  was 

rendered,  our  courts  will  give  the  same  effect  to  the  judgment,  when  a  ro- 
conventional  demand  was  set  up,  that  would  be  given  when  a  like  demand 
is  set  up  in  our  courts.  McFarland  v.  White,  394. 

8.  The  sickness  of  counsel,  and  inability  to  attend  in  person  to  the  suit  when  it 

was  tried,  is  no  ground  for  annulling  a  judgment  which  was  obtained 
without  fraud  by  the  opposite  party.  Ibid, 

9.  Where  a  suit  was  brought  against  the  owners  of  a  steamboat  for  the  value  of 

a  slave,  alleged  to  have  been  carried  off  on  the  boat,  and  during  the  pen- 
dency of  the  suit,  the  slave  was  recovered  by  the  plaintiff— i/e/(2  .•  That 
the  plaintiff  was  nevertheless  entitled  to  prove  and  recover  judgment,  for 
the  amount  he  had  expended  in  recovering  the  slave. 

Chaffe  V.  St.  Charles,  415. 

See  rRACTiCK—Dojfle  V.  Ettomet,  318. 

Sec  ExKCCTORT  PR0CK3»— Riley  v.  ChrUlief  266. 

Soo  Acnoy—Oirard  v.  New  Orleafu,  296. 

Sec  EvTDKfOi—Blondin  v.  ChrUtaphe^  324. 

See  ExscunoN—ieoofctv.  WiUiamty  374. 

Seo  TuTORfl— A'eZlar  v.  O'Nealy  472. 

Sco  MoRTaAGR— iVlno  Orleatu  v.  IfoliiMS,  604. 

See  pRDiarAL  AKD  Sman—Lovev.  Voorhietf  640. 

Sco  Saus— lAomjMmv.  Jbtcriac,  606. 

Sec  Slaves  axd  Statu  iJiasEt— Marshall  v.  WtUrigantj  619. 

Seo  iJUuxcnoN— iCfioK  v.  The  Coroner ^  88. 

JURISDICTION. 

1.  The  District  Court  has  jurisdiction  of  an  appeal  from  a  Justice's  Court,  in 

a  proceeding  under  the  landlord  and  tenant  law,  to  expel  a  contumacious 
tenant,  although  the  price  of  the  lease  is  under  $10. 

D'Armond  v.  Pullen,  137. 

2.  The  District  Court  may  entertain  jurisdiction  of  a  suit  to  set  aside  a  decree 

of  the  Supreme  Court  probating  a  will,  when  the  existence  of  the  will  is 
denied  and  sufficient  charges  of  fraud  are  made  by  one  who  was  not  a 
party  to,  nor  concluded  by  the  decree  sought  to  be  annulled. 

De  la  Croix  v.  Gaines,  177. 

3.  By  the  sequestration  of  the  property  of  a  non-resident  the  court  acquires 

jurisdiction  over  him.  McDonald  v.  Vaughan,  405. 

4.  Jurisdiction  by  our  court  over  an  absentee,  by  the  appointment  of  a  curator 
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JURISDICTION  {Ccmtinued). 

ad  hoc  to  represent  him,  is  only  acquired  when  the  snbject-matter  of  the 
salt,  and  the  nature  of  the  proceeding  render  sach  an  appointment  proper. 

Walker  v.  Sanchez,  505. 

5.  The  curator  ad  hoc  cannot,  by  his  pleadings,  invest  the  court  with  jurisdio- 

diction  when  otherwise  the  court  would  have  none.  Ibid, 

6.  The  Fourth  District  Court  of  New  Orleans  has  no  jurisdiction  in  matters  of 

succ^sion.  Bayce  y,  Davis,  554. 

See  Action— Fan  Wjfck  v.  Oainet,  235. 

See  PRSSCRiraoN— Itarroio  v.  Skidds^  67. 

See  AiTACSuaENT— ifoore  v.  WUkenbutyi  22. 

See  ELKcnosm—SUUe  v.  JudgCy  89. 

See  EzBCimoN— AmneU  v.  Parrottj  251.  ^ 

See  SLAYm^MarghdU  v.  Watrigantj  619. 

See  AiTKAi^C^rfif  v.  BUukdoTj  592. 

See  Crimixal  Lkir— State  v.  BruneUOt  45. 

JURY  AND  JURORS. 

1.  A  District  Judge  has  no  power  to  summon  a  jury,  at  the  time  fixed  by  law 

to  hold  the  regular  probate  term  of  the  court. 

State  V.  Dayally  418. 

2.  The  Act  approved  March,  19th,  1857,  entitled  "  an  Act  to  amend  an  Act 

relative  to  jurors"  does  not  repeal,  but  merely  amends,  and  reenacts,  as 
as  amended,  the  third  section  of  the  Act  of  1855,  entitled  "  an  Act  rela- 
tive to  juries."  State  v.  Soule,  478. 

See  Shrriit— /lblm«*  v.  Dunn,  153. 
See  CRDOirAL  hAW-^StoLev.  iVoten,  276. 
See  iNSOLvmcY— iSiixi^  v.  Jeter j  239. 

LAWS. 

1.  The  Legislature  has  the  power  to  ma^e  an  exception  to  the  general  rule  with 
regard  to  the  promulgation  of  laws,  and  to  give  to  an  Act  full  force  and 
eflfect  from  the  date  of  its  passage.  New  Oileans  v.  Holmes,  504. 

LEASE. 

1.  A  tenant  has  a  right  to  remove  the  improvements  and  additions  he  has 

made,  provided  he  leaves  the  property  leased  in  the  state  in  which  he 
found  it,  but  when  the  additions  are  made  with  lime  or  cement,  or  the 
like,  the  lessor  should  be  notified  by  the  lessee  of  the  intention  to  remove 
them,  in  order  that  the  lessor  may  exercise  his  right  of  retaining  them  on 
paying  a  fair  price.  Pellenz  v.  Bullerdieck,  274. 

2.  A  landlord  is  not  responsible  in  damages  to  his  lessee,  arising  from  the  ille- 

gal conduct  of  an  adjoining  proprietor,  in  constructing  a  privy  against  the 
intervening  wall,  when  it  appears  that  the  waU,  was  fit  and  sufficient  for 
the  purpose  designed.  The  Article  of  the  Code  applies,  when  there  are 
vices  and  defects  in  the  thing  leased — ^he  is  not  bound  to  guarantee  against 
losses  that  happen  from  the  nature  of  the  wall,  and  the  illegal  conduct  of 
the  adjoining  proprietor.  Pargoud  v.  Toume,  292. 

3.  When  the  lease  was  entered  into,  the  lessor  was  not  obliged  to  suppose  that 

his  neighbor  would  violate  the  law,  and,  therefore,  it  cannot  be  considered 
that  a  warranty  against  his  illegal,  acts  formed  a  tacit  condition  of  the 
contract  of  lease.  Ibid. 
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LEASE  (Continued). 

4.  All  that  is  required  of  the  lessor  is  to  have  a  wall,  Btaunch  and  safficieDt 
for  the  purpose  for  which  it  is  inteDded ;  he  is  not  required  to  have  a  wall 
capable  of  protecting  the  lessee  against  the  unhiwful  acts  of  the  contigu- 
ous proprietor.  Ibid. 

See  Daxiokb— Jbnes  v.  Pereirat  102. 

Scje  JuRiSDicnoif — D^Amond  v.  PuIZen,  137. 

See  JSviDtstct—Fbrd  t.  Simmcntf  807 

LEGACY. 
1.  The  acceptance  of  a  legacy  burdened  with  a  modus  or  lawful  charge  under 
a  will,  is  itself  a  contract  on  the  part  of  the  person  accepting,  obliging 
him  impliedly,  at  least,  to  comply  with  the  conditions  imposed  by  the  wilL 

Groves  t.  NuU,  117. 

See  WiLiA— Pena  v.  Xew  OrleoMt,  86. 
See  PREBCRirnov — NoUuco  v.  jMtiy^  100. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  damages  for  a  malicious  prosecution,  it  is  essential  to  main- 
tain the  action,  that  both  malice  and  want  of  probable  cause  should  be 
shown.  TeUenz  Y.  Bulierdieck,  274. 

MANDAMUS. 

1.  A  mandamus  will  not  issue  to  compel  a  District  Judge  to  grant  an  order 

of  any  kind,  in  a  case  where  it  is  apparent  that  his  court  is  without  juris- 
diction, ratione  materia.        State  v.  Judge  Second  Judicial  Distrutf  89. 

2.  The  Supreme  Court  cannot,  in  a  proceeding  by  mandamwt  revise  the  action 

of  the  District  Judge.        State  v.  Judge  of  Second  District  Court,  481. 

3.  When  unreasonable  delays  occur  in  the  District  Court,  which  might  work 

irreparable  injury  and  injustice,  the  writ  of  mandamus  is  the  proper  re- 
medy pointed  out  by  law,  to  prevent  a  failure  of  justice,  and  compel  the 
inferior  court  to  pronounce  judgment  upon  the  demand.  Ibid, 

4.  If  it  appear  in  the  proceeding  by  mandamus,  that  the  District  Judge  does 

not  refuse  to  render  a  judgment  upon  the  petition,  it  is  not  in  the  power 
of  the  Supreme  Court  to  compel  him  to  render  the  particular  judgment 
prayed  for  by  the  relator.  Ibid, 

5.  A  mandamus  will  not  be  granted  to  compel  the  Judge  of  the  lower  court 

to  sign  a  bill  of  exceptions,  when  it  does  not  appear  that  the  bill  of  ex- 
ceptions had  been  exhibited  to  the  adverse  party  previous  to  its  being 
presented  to  the  court.  State  v.  Judge  Second  District  Court,  484. 

See  Amjki^SUUe  v.  Fbbrej  279. 

See  BiNKS—CboUum  v.  Vhim  Bankj  289. 

MARRIED  WOMEN. 

1.  In  a  suit  to  render  a  married  woman  personally  liable  on  a  note  signed  by 
her,  with  her  husband,  on  the  ground  that  the  consideration  inured  to  her 
separate  benefit,  the  plaintiff  has  a  right  to  propound  interrogatories  to 
the  wife  on  that  point,  although  the  amount  of  property  coming  to  her 
children  ultimately  may  be  affected  by  her  indebtedness  or  discharge. 

Huff  V.  Freeman,  262. 
See  Covuximn— Graham  t.  M^fon,  546. 
See  HusBJUfD  A2I0  Wiyk. 
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MINORS. 

1.  Art  355  of  the  Civil  Code  which  declares  that  agreements  between  the 

tator  and  the  minor  arrived  at  the  age  of  majority,  shall  be  noil  and  void, 
unless  entered  into  after  the  rendering  of  a  fall  account,  &c,,  will  not  en- 
able parties  to  perpetrate  a  fraud  by  repudiating  payments  made  them,  in 
discharge  of  their  tutor's  liability.  Chapman  v.  ChapmaUy  228. 

2.  Where  a  suit  is  brought  by  the  purchaser  of  property  subject  to  a  mort- 

gage in  favor  of  minors,  to  fix  the  amount  of  the  mortgage,  the  court  will 
not  order  the  sum  to  be  paid  over  to  the  tutor  of  the  minor.  It  must  re- 
main in  the  hands  of  the  purchaser  until  the  liquidation,  and  final  settle- 
ment of  the  tutor's  account  at  the  majority  or  emancipation  of  the  minor^ 
or  until  the  tutor  takes  legal  steps  to  have  the  mortgage  released. 

Massey  v.  Steeg,  350. 

3.  A  sale  made  by  a  minor  is  not  absolutely  void.        Wilson  v.  Porter^  407. 

4.  An  action  to  set  aside  a  sale  made  during  minority,  must  be  brought  by 

the  minor  after  attaining  the  age  of  majority,  or  by  his  representatives- 
such  an  action  being  personal  to  the  minor.  Ibid, 

See  Turom^-SuoomUm  qf  Shaw,  265. 
Sucee$»ion  nf  IVtcfcer,  464. 

Soo  Succession— fTtUianu  v.  Hunter j  476. 

See  iiowQAGK—Magan  v.  Bdlf  508. 

MORTGAGE. 

1.  The  defendant  being  sued  as  third  possessor  of  property  subject  to  a  mort- 

gage for  the  balance  of  price  of  adjudication  at  a  succession  sale,  set  up  as 
an  exception  that  the  notes  given  at  the  succession  sale  for  the  price  of 
the  property  were  not  produced — Held :  That  as  these  notes  were  not  ne- 
gotiable, but  made  payable  to  the  legal  representatives  of  the  estate,  the 
exception  was  not  properly  taken.  Brown  v.  Sadler,  205. 

2.  The  knowledge  of  the  existence  of  a  mortgage  communicated  to  the  pur- 

chaser in  the  act  of  sale,  will  bind  him  without  proof  of  the  mortgage 
being  recorded.  Smith  v.  Nettles,  241. 

3.  And  when  such  mortgage  contained  the  pact  denon  alienando,  the  purchaser 

and  third  possessor  is  not  entitled  to  notice  of  the  proceediiigs  to  enforce 

the  mortgage.  Ibid.  ^ 

4.  A  clause  in  the  nature  of  an  antichresis  in  an  act  of  mortgage,  does  not 

vitiate  the  instrument.  Succession  of  Hidcman,  364. 

5.  The  judicial  mortgage  resulting  from  the  inscription  of  a  judgment,  forms 

no  part  of  the  contract  upon  which  the  judgment  was  rendered. 

New  Orleans  v.  Holmes,  604. 

6.  The  tacit  mortgage  of  a  minor  for  an  unliquidated  amount,  upon  property, 

opposes  no  legal  impediment  to  the  seizure  and  sale  of  such  property,  at 
the  instance  of  a  judgment  creditor  of  the  owner.    Eagan  v.  Bell,  508. 

7.  The  failure  to  reinscribe  a  mortgage  after  the  lapse  of  ten  years,  does  not 

extinguish  the  mortgage,  but  destroys  the  efiect  of  the  inscription,  and 
gives  a  superior  rank  to  those  mortgages  which  have  been  inscribed  since 
its  first  registry.  Lidddl  v.  Riidcer,  569. 

8.  The  effect  of  the  inscription  of  mortgages  is  to  prevent  third  parties  from 

obtaining  mortgages  superior  in  rank  to  those  previously  registered. 

Ibid. 
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MORTGAGE,  (Continued), 
9.  The  meaning  of  that  portion  of  Article  3333  of  Civil  Code,  which  declarcB 
that  their  effect  ceases,  is  not  that  the  effect  of  the  mortgage  ceases,  bat 
the  effect  of  the  inscription.  Ibid, 

10.  If  no  reinscription  of  a  mortgage  is  made  after  the  lapse  of  ten  years,  a 
party  who  gives  a  second  mortgage  to  one,  without  informing  him  of  the 
first  mortgage  which  has  not  been  reinscribed,  is  not  guilty  of  the  fmnd 
contemplated,  or  responsible  for  the  damages  allowed  by  Article  3329  of 
the  Civil  Code.  Ibid. 

Seo  ScoCBBBioif— .S^Mxettion  qf  Bojfd^  439. 

Suaeuionqf  YnogotOy  559. 
Soo  HcSRAjrD  Jlxu  Wm—Bdougud  v,  LaneUij  2. 

KEW  ORLEANS. 

1.  Held :  That  the  batture  outside  of  Front  street  is  susceptible  of  private 

occupation,  without  injury  to  the  rights  of  the  public  upon  the  banks  of 
the  Mississippi  River,  within  the  corporate  limits  of  New  Orleans. 

Yeaiman  v.  New  Orleans,  154. 

2.  In  order  to  entitle  the  city  corporation  to  exemption  from  liability  for  the 

loss  of  a  slave  who  was  placed  in  jail  for  safe  keeping,  and  ran  away  while 
employed  at  work,  it  is  necessary  that  timely  notice  should  have  been  given 
by  the  city  to  the  owner  of  the  slave.         Clague  v.  New  Orleans,  275. 

3.  The  city  is  bound  to  pay  her  proportion  of  the  expenses  necessary  for  tiie 

pavement  of  streets  bordering  on  ground  belonging  to  the  city  and  kid 
out  for  a  public  promenade.  Marqiuz  v.  New  Orleans,  319. 

4.  The  division  of  the  batture  outside  of  New  Levee  street  as  far  as  Front 

street  into  streets  and  squares,  was  not  an  expropriation  of  the  property 
so  far  as  the  streets  were  concerned,  of  which  the  riparian  proprietors  had 
never  been  in  possession.  12  An.  500.  Sarpy  v.  New  Orleans,  349. 

6.  By  the  terms  of  the  Act  of  the  Legislature  of  the  30th  April,  1853,  (Seas. 
Acts,  p.  298,)'  the  proprietors  of  batture  in  the  limits  of  the  city  of  New 
Orleans,  in  reducing  the  batture  to  private  occupation,  are  bound  to  leave 
open  to  public  use,  without  charge,  whatever  space  may  be  required  by 
the  corporation  for  public  highways  or  streets.  Ibid. 

*  Soe  Taxes,  kc—New  Orleant  v.  Jder,  509. 

NEW  TRIAL. 

1.  Where  the  jury  have  not  rendered  a  distinct  verdict  on  a  claim  set  up  by 

the  defendant  in  reconvention,  the  case  will  be  remanded  for  a  new  trial. 

Collins  V.  Graves,  95. 

2.  Where  the  return  to  a  writ  of  certiorari  shows  that  papers  and  evidence 

material  to  the  decision  of  the  cause,  had  been  lost,  without  neglect  on  the 
part  of  the  Clerk,  or  the  parties  to  the  suit,  the  judgment  of  the  lower 
court  will  be  reversed,  and  the  case  remanded  for  a  new  trial. 

Wilkinson  v.  Martin,  479. 

3.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence, 

when  the  party  applying  for  it  fails  to  show  in  his  affidavit,  tiiat  he  had 
used  due  diligence  to  procure  or  discover  the  evidence. 

Berger  v.  Spalding,  580.   ! 
Sec  CRimxAL  JjiW-Staie  r.  BrundtOy  45. 
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NOVATIOX. 

1.  The  (lelegation  by  which  tho  debtor  gives  to  the  creditor  another  debtor, 
who  obliges  himself  towards  such  creditor,  does  not  operate  a  novation, 
unless  the  creditor  has  expressly  declared  his  intention  to  discharge  his 
debtor  who  made  the  delegation.    C.  C.  2188. 

Choppin  V.  Gohhold,  238. 

NOTARY  PUBLIC. 

1.  The  plaintiff  held  a  commission  as  Notary  Public  in  the  parish  of  Orleans, 

when,  on  the  12th  of  March,  1857,  the  Legislature  passed  an  Act  declar- 
•  ing  the  office  of  each  and  every  Notary  Public  appointed  previous  to  the 
passage  of  the  Act,  to  be  vacated.  The  same  Act  provided  that  the 
Governor  should  appoint  for  the  parish  of  Orleans,  not  less  than  forty  nor 
more  than  sixty  Notaries.  The  Governor  having  appointed  only  forty- 
eight  Notaries — Held :  That  by  the  terms  of  the  Act  of  the  Legislature, 
the  plaintiff,  whoso  commiasion  expired  before  May,  1857,  was  functm 
officio,  although  no  one  had  been  specially  appointed  to  take  his  records. 

Cragg  V.  West  more t  344. 

2.  A  notary  is  not  required  to  have  a  particular  style  of  se»d  to  give  authen- 

ticity to  his  copies.  Flemming  v.  Richardson,  414. 

OFFICE  AND  OFFICER 

1.  No  special  legislative  enactment  is  necessary  to  authorize  District  Attor- 
neys, either  with  or  without  instructions  from  the  Governor,  to  bring  suits 
to  annul  patents  granted  by  the  State.  State  v.  Smith,  414. 

OVERSEER. 

Soe  Casks  Afhrmrd,  OvxKRn.SD,  kc. — Oory  v.  Eddiru,  443. 
Sco  DA^xGiss—Botdard  v.  Calh43nn,  445. 

PARENT  AND  CHILD. 

1.  If  a  father  desires  to  prefer  one  child  to  another  in  the  distribution  of  his 

property,  he  is  bound  to  state  his  design  expressly,  by  declaring  that  the 
gift  or  legacy  is  intended  "  as  an  advantage  or  extra  portion,"  or  using 
other  equivalent  terms.  .  Montgomery  v.  Chaney,  207. 

2.  When  there  is  a  price  actually  paid  by  the  son  to  the  father,  in  a  sale  by 

the  latter  to  the  former,  and  it  even  exceeds  one-foarth  of  the  value  of  the 
property  sold,  but  is  much  below  its  fair  value,  and  an  advantage  is  thus 
indirectly  sought  to  be  given  to  one  heir  over  others,  the  law  will  compel 
the  heirs  to  stand  on  an  equal  footing.  Ibid, 

3.  It  will  form  no  bar  under  such  circumstances  to  an  action,  to  enforce  the 

principle  of  equality  among  the  heirs,  that  the  property  thus  sold  by  the 
parent  to  the  child,  did  not  exceed  the  disposable  portion  unless  it  appears 
that  the  sale  was  made  avowedly  as  an  advantage  or  extra  portion,  or 
such  intention  is  manifested  in  a  subsequent  act  before  a  notary  and  two 
witnesses.  Jbid, 

PARTITION. 
1.  A  partition  of  a  succession  made  between  an  heir  of  age  and  minor  heirs  can- 
not be  opposed  by  the  heir  who  was  of  age,  and  who  went  into  possession 
of  his  portion,  on  the  ground  of  informalities  in  the  proceedings  as  regards 
the  minor  heirs.  Succession  of  Devereux,  33. 

85 
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PARTITION  {Continued). 

2.  Sach  a  partition,  although  not  homologated,  is  binding  on  tiie  heir  of  age 

who  signed  the  act  of  partition.  The  decree  of  the  Judge  was  only  neces- 
sary to  bind  the  minors.  Ibid. 

3.  In  the  partition  of  a  succession  it  is  not  proper,  where  a  part  of  the  heirs 

have  purchased  property,  to  form  Iota  of  the  notes  of  the  heirs  who  were 
purchasers,with  the  cash,  thus  compelling  the  heirs  who  had  not  purchased 
to  receive  a  part  in  the  notes  of  their  co-heirs.  In  such  case  the  obliga- 
tions of  the  heirs  purchasing  at  the  sale  should  be  assigned  to  them. 

Succession  of  AguiUard,  97. 

4.  When  the  mass  of  the  succession  to  be  divided  is  of  such  a  character,  that 

it  cannot  be  formed  into  lots  without  manifest  injury  to  the  parties,  that 
formality  is  not  required.  Ilnd. 

5.  A  partition  will  be  set  aside  where  a  minor  heir  is  represented  by  his  tutor 

who  is  himself  a  party  to  the  partition.  The  objection  need  not  have  been 
made  by  way  of  opposition  before  the  notary,  before  whom  no  contestation 
could  have  been  made  concerning  it.  Ibid. 

6.  The  under-tutor,  if  he  be  not  intereptod  adversely  to  the  minors,  propdy  re- 

presents them  all  in  a  partition,  where  there  is  no  division  to  be  made  of 
the  share  of  the  minors  inter  se.  Ibid, 

7.  The  heirs  purchasing  at  the  succession  sale  are  chargeable  with  the  interest 

stipulated  in  their  notes  from  maturity,  until  the  day  of  the  formation  of 
the  mass  of  the  estate  for  partition.  Ibid. 

8.  The  notary  must  be  assisted  by  experts  in  making  the  partition.    C.  C. 

1289.1  Ibid. 

9.  A  partition,  even  when  it  takes  on  itself  the  aspect  and  quality  of  a  com- 

promise, may  be  attacked  for  lesion  beyond  one-fourth,  but  when  the  par- 
tition is  once  made  and  the  parties  compromise  on  disputes  growing  oat 
of  it,  the  compromise  is  unassailable  for  lesion. 

Williamson  v.  Amilton,  387. 
10.  The  obligation  of  warranty,  on  the  part  of  each  of  the  co-heirs  towards  the 
other,  in  matters  of  partition,  extends  to  the  solvency  of  the  debtors,  whose 
debts  may  have  been  partitioned.  Laeour  v.  Lacour,  463. 

See  EviDKRGB— Bach  v.  AoZIord,  487. 

PARTNERSHIP. 

1.  A  partnership  in  a  contract  for  the  building  of  railroads,  is  an  ordinary 

partnership,  and  the  partners  are  liable  only'for  their  virile  shares. 

Moores  v.  Bates,  40. 

2.  In  a  suit  against  an  individual  partner  of  a  commercial  firm,  his  interest  in 

a  particular  asset  cannot  be  seized.  Thomas  t.  Lusk,  277. 

3.  The  partnership  effects  cannot  be  seized  under  an  attachment  against  a  nou- 

resident  partner,  when  the  domicil  of  the  firm  is  in  New  Orleans. 

Ibid. 

4.  A  suit  brought  against  one  of  the  members  of  a  commercial  firm,  intermpts 

prescription  with  regard  to  all  the  partners. 

S^peake  v.  Barrat,  479. 
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PARTNERSHIP  (Continued). 

5.  Where  a  note  was  signed  by  one  of  the  members  of  a  commercial  firm  with 

the  addition  of  the  words  "  in  liquidation" — Held  .*  That  such  a  note  was 
a  notice  to  the  payee  that  the  firm  was  dissolved,  and  that  without  a 
special  authorization  to  the  partner  signing  the  note  from  his  co-partner, 
the  note  was  not  binding  on  him.  Ibid. 

6.  A  partner  is  bound  to  indemnify  his  co-partners  for  any  loss  to  the  firm 

occasioned  by  an  act  of  his  done  in  violation  of  the  contract  of  partnership, 
unless  his  partners,  by  their  acts  or  assent,  ratify  and  confirm  his  acts 
which  occasioned  the  loss.  Murphy  v.  Crafts,  519. 

7.  A  partner  cannot  sue  his  oo-partner,  even  after  the  dissolution,  for  special 

items  advanced  to  the  partnership — his  action  is  for  an  account  and  settle- 
ment of  the  partnership  affairs,  or,  if  a  settlement  has  been  made,  for  the 
balance  shown  to  be  due  to  him  by  such  settlement. 

Hennegin  v.  Wilcoxon,  576. 

8.  Under  a  special  contract  to  that  effect,  a  commercial  partnership  will  con- 

tinue after  the  death  of  one  of  the  partners,  for  the  purpose  of  administra- 
tion and  liquidation,  if  not  for  all  purposes.        Powell  v.  Hopson,  626. 

9.  The  proceeding  by  attachment  to  collect  a  debt  due  to  the  firm,  is  one  of 

administration  only.  Ibid. 

Seo  EwDKsat—MeLaugkKn  v.  Sauve,  99. 
See  Bills  jixd  Notes— i2o66  v.  BaiU^j  467. 

PAYMENT. 

1.  A  transfer  of  an  obligation  of  a  third  person  in  settlement  of  a  debt,  is  not 
a  compromise,  but  a  dation  en  paiemerU.  Wright  v.  Temple,  413. 

See  PMGSCiupnox— A'etom  v.  D'Armondf  294. 

PLEADING. 

1.  The  plea  of  want  of  service  of  a  petition  of  intervention,  is  a  dilatoryexcep- 

tion,  which  is  waived  by  pleading  to  the  vagueness  and  insufficiency  of  the 
petition.  Giraud  v.  Mazier,  147. 

2.  A  party  will  not  be  allowed  to  delay  a  trial  upon  the  merits  of  a  cause  by 

pleading  singly,  a  variety  of  technical  objections,  tending  to  retard  his 
adversary's  action.  McAlpine  v.  Jones,  409. 

3.  It  is  too  late  for  a  party  to  a  suit  to  plead  the  want  of  issue  joined,  upon  a 

petition  of  intervention,  after  he  has  gone  into  trial  without  answering  it, 
unless  he  can  show  that  he  was  ignorant,  before  going  to  trial,  of  the 
existence  of  the  intervention  in  the  record. 

McCoy  V.   Sanson,  455. 

4.  Where  the  suit  was  for  damages  for  slander  of  title  to  a  slave — Held: 

That  an  amendment  of  the  petition  by  the  plaintiff  praying  to  be  de- 
creed to  be  the  owner  of  the  slave,  was  properly  allowed  in  the  decree 
sustaining  an  exception  to  the  petition,  on  the  grounjd  that  it  set  forth  no 
cause  of  action.  Turner  v.  Healy,  498. 

5.  The  defendant  may  give  in  evidence,  without  amendment  of  the  pleadings, 

facta  which  have  occurred  after  issue  joined,  having  a  direct  bearing  upon 
the  matters  in  controversy,  and  properly  admissible  in  evidence,  the  power 
being  reserved  to  the  court  to  order  a  continuance  or  grant  a  new  trial, 
when  the  other  party  is  taken  by  surprise. 

Hale  V.  NetD  Orleans,  499. 
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PLEADING  {Continued). 

6.  An  amendment  to  the  pleadings,  setting  np  sacli  new  matter,  if  asked  for 
should  be  allowed.  Ibid, 

POLICE  JURY. 

1.  The  Police  Jury  of  a  parish  have  the  power  to  impose  a  tax  on  drinking 

houses  within  the  limits  of  an  incorporated  town  in  the  parisli,  altlioagh 
the  town  by  its  charter  is  empowered  to  grant  licenses  for  that  purpose. 

Bencfieid  v.  Mines,  420. 

2.  Where  the  President  of  the  Police  Jury  sold  at  public  auction  the  lease  of 

a  ferry  for  one  year,  with  a  privilege  for  five  years,  which  privilege  tlie 
purchaser  announced  at  the  sale  he  availed  himself  of,  it  was  hM,  that  the 
contract  was  not  binding  on  the  parish,  because  the  President  bad  trans- 
cended the  power  given  to  him  by  the  Police  Jury. 

DeRussy  v.  Davis,  468. 
PRACTICE. 

1.  The  Article  556  of  the  Code  of  Practice  does  not  refer  to  the  award  of 

amicable  compounders.  AVhere  there  is  no  allegation  of  fraud  or  other 
malpractice  the  homologation  of  the  award  of  amicable  compounders 
should  be  made  on  motion  without  any  delay  being  granted  to  the  adverse 
party.  Hart  v.  Stewart y  37. 

2.  Where  the  petition  and  notes  annexed  had  disappeared  from  the  record,  and 

could  not  be  found  after  diligent  search,  the  case  was  properly,  tried  on  a 
copy  of  the  petition  filed  under  an  order  of  court  contradictorily  rendered. 

Moulton  V.  Hodges,  38. 

3.  A  claim  by  defendant  in  reconvention  for  the  value  of  buildings  erected  by 

the  tenant,  being  not  properly  connected  with  the  main  action,  is  not  ad- 
missible in  such  a  proceeding.  B'Armond  v.  Ptdleti,  137. 

4.  Where  a  judicial  sale  is  attacked  for  defects  which  are  relative  only,  they 

should  be  specially  alleged  and  a  resulting  injury  shown,  as  w^ell  as  an  offer 
of  restitution  to  be  made  so  far  as  the  plaintiff  has  been  benefited. 

Gormley  v.  Palmes,  213- 

5.  Where  the  Sheriff  had  made  a  second  adjudication  of  prop2rty,  the  first 

purchaser  having  failed  to  comply  with  the  terms  of  the  sale — Held: 
That  the  first  purchaser  could  not  take  a  rule  on  the  second  purchaser  to 
show  cause  why  the  second  adjudication  should  not  be  set  aside ;  he  could 
only  proceed  by  petition  and  citation. 

Converse  v.  Steamer  Sydonia,  268, 

6.  Where  the  record  shows  that  an  answer  was  filed  on  the  same  day  that  a 

judgment  by  default  was  made  final,  but  no  order  is  shown  setting  aside 
the  default,  it  will  be  presumed  that  the  answ^er  was  filed  after  the  default 
had  been  confirmed.  Blessey  v.  N.  O.  OU  Factory,  310. 

7.  Where  a  case  is  tried  upon  an  exception  alone,  the  allegations  in  the  peti- 

tion are  taken  as  true,  except  where  evidence  has  been  admitted  on  the 
trial,  which  negatives  the  truth  of  those  allegations. 

Rooks  V.  Williams,  374. 

8.  When  the  law,  for  the  purposes  of  justice,  allows,  in  certain  cases,  a  ficti- 

tious citation  in  the  place  of  a  real  one,  it  is  necessary  that  the  formali- 
ties required  to  operate  the  legal  fiction  be  strictly  observed. 

McDonald  v.  Vaughan,  405. 
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TRACTICE  (Continued). 

9.  A  defendant  is  not  bound  bj  a  citation  served  upon  an  officer  under  the 
title  of  advocate,  instead  of  curator  ad  hoc.  Ibid, 

10.  It  is  not  necessary  to  file  an  amended  petition  in  reply  to,  and  explanatory 

of,  an  amended  answer,  as  the  testimony  in  support  of  its  averments  is 
admissible  under  the  issue  presented  by  the  amended  answer. 

Swilley  V.  LoWt  412. 

11.  Yet  such  amended  petition  will  be  received,  and  when  filed,  service  thereof 

upon  the  defendant  is  unnecessary.  Ihid. 

12.  Amendments  should  be  received  whenever  required  to  accomplish  the  ends 

of  justice.  Ibid. 

13.  A  call  in  warranty  will  not  be  allowed  after  the  case  has  been  set  and  called 

up  for  trial.  *  Hyman  v.  Bailey,  450. 

14.  It  is  not  necessary  to  move  in  open  court  to  have  a  decree  of  the  Supreme 

Court  recorded  in  an  inferior  court,  as  Article  620  of  the  Code  of  Prac- 
tice, requiring  it,  is  repealed  by  the  Act  of  1855,  relative  to  the  duties  of 
the  Clerks  of  the  District  Courts.  Berlin  v.  Gilly,  461. 

15.  A  party,  after  having  moved  for  the  homologation  of  a  report  made  by  audi- 

tors, cannot  go  behind  the  same  and  demand  judgment  for  matters  sub- 
mitted to  them,  but  not  allowed  by  their  report. 

TVhite  V.  Anderson,  577. 

16.  When  an  answer  to  an  intervention,  in  which  the  title  to  property  attached 

is  set  up,  alleges  simulation  and  fraud  in  such  title,  and  asks  that  the  sale 
to  the  intcrvenor  be  annulled  on  these  grounds,  and  no  exception  is  taken 
to  the  irregularity  of  such  proceedings,  the  court  will  inquire  into  and 
examine  the  questions  raised  in  such  answer,  and  will  not  reverse  a  judg- 
ment setting  aside  the  sale,  on  the  ground  that  it  should  have  been 
attacked  directly  in  a  revocatory  action,  and  not  collaterally  in  the  attach- 
ment suit.  Danjean  v.  Blacketer,  595. 

Seo  AmxL—Surgi  v.  New  Orleam,  32. 

Uanhall  v.  Wairigant,  619. 
Sec  New  Trlu — CoUin*  v.  Graces,  95. 
.Sc'C  Bond*— >Sttrtor»i«  v.  Dawsofiy  111. 
S<»c  Damagiw— TVaitnf  Cb.  v.  JicCerim,  214. 
S«5e  KvinicircK — McCture  v.  King,  141. 
Pc'C  Au3ioy\— Fletcher  v.  Henley,  160. 
St'o  MoRTGAOE— ^rown  V.  SadJer,  205. 
Soe  Taxbb— .State  v.  McDonneU,  231. 
^•c  SifKRiFF— //olmet  V.  Dunn,  153. 
^0  GxKSVBBKK-'Roqueiit  v.  Clark.  210. 
Seo  &UiiiUKO  WoMBX — lluffy.  freeman,  262. 
P«c  Acno.x — LeicU  v.  Labauve,  382. 
StH)  VRKSniamos—LeviMona  v.  Marigny,  353. 
See  ExKcunox — fhrrdl  v.  Klumpp,  311. 
Poo  EXKCUT0K8— C%uh7Ic  V.  Chocere,  561. 
i5oo  CvRMOR^Boyce  v.  Dan*,  554. 

PRESCRIPTION. 
1,  A  suit  instituted  upon  a  note  before  it  is  due,  has  the  effect  of  interrupting 
prescription  so  long  as  the  suit  lasts  after  the  maturity  of  the  note,  even  if 
it  be  ultimately  dismissed  upon  an  exception  of  prematurity. 

Barrow  v.  S/iields,  57. 
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2.  Defendants,  in  a  chancery  suit  in  the  United  States  Coart,  were  ordered, 

under  a  penalty,  to  file  a  cross-bill  and  bring  in  oUier  parties  against 
whom  the  complainant  had  demands,  but  whom  he  could  not  cite  before 
the  court,  as  they  were  citizens  of  the  State  with  the  complainant 
These  third  parties  answered,  by  denying  the  jurisdiction  of  the  court,  and 
in  case  the  plea  was  overruled  setting  up  matters  of  defence  to  the  com-« 
plainant's  demands.  The  Supreme  Court  of  the  United  States  decided 
that  the  Circuit  Court  did  not  obtain  jurisdiction  over  the  parties  in 
Louisiana  cited  in  by  the  defendants,  and  the  proceedings  were  dismissed. 
Held  by  a  majority  of  the  court :  that  these  proceedings  had  the  effect  of 
interrupting  the  pretoription  as  to  all  of  the  parties  who  answered  the 
cross-bill  within  the  period  of  prescription.  Rid. 

3.  An  action  for  the  recovery  of  a  legacy  is  barred  by  the  prescription  of  ten 

years.  Nolasco  v.  Lurty^  100. 

4.  The  plaintiff  sued  to  recover  the  value  of  wood  cut  on  his  land  by  the  defen- 

dants. Held :  That  the  action  was  prescribed  as  to  damages  resulting 
from  a  trespass,  which  had  been  committed  more  than  one  year  previous  to 
the  institution  of  the  suit  Foley  v.  Bushy  126. 

6.  The  defects  of  a  title  to  land  resting  only  on  surveys  which  were  unauthor- 
ized and  illegal,  cannot  be  supplied  by  prescription. 

Melan^oti  v.  Bringier,  206. 

6.  The  certificate  of  purchase  under  such  void  surveys  would  not  constitute 

the  basis  of  prescription  as  a  title  translative  of  property,  where  the  par- 
ties whose  possession  is  relied  on  to  make  out  the  plea  of  prescription,  had 
notice  of  the  defects  in  the  title  and  of  the  danger  of  eviction.        Rid. 

7.  Where  an  obligation  was  to  be  paid  in  several  installments,  and  all  the 

installments  were  due  when  the  debtor  made  a  payment  without  directing 
on  which  installment  the  credit  was  to  be  given — Held :  The  payment 
must  be  deemed  to  have  been  made  in  part  satisfaction  of  the  whole  debt, 
and  prescription  on  all  the  installments  was  thereby  interrupted. 

Nesom  v.  D'Armond,  294. 

8.  Prescription  against  a  demand  for  the  recovery  of  the  value  of  improve- 

ments put  on  land,  is  suspended  while  the  action  for  its  recovery  is  pending. 

Destrehan  v.  Fazende,  307. 

9.  Where  defendant  was  interrogated  as  to  whether  he  had  not  promised  plain- 

tiff that  he  would  never  plead  prescription  against  the  notes  sued  on— 
Held :  That  as  far  as  the  interrogatory  referred  to  a  time  prior  to  the 
acquisition  of  prescription,  defendant  could  not  be  compelled  to  answer,  as 
such  an  interrogatory  is  clearly  ill^al.        Levistones  v.  Marigny,  353. 

10.  The  interrogatory  is  not  illegal  and  might  properly  be  answered,  so  far  as  it 

relates  to  a  promise  made  after  the  prescription  had  been  acquired. 

Ibid. 

11.  An  acknowledgement  by  the  debtor,  after  the  prescription  has  been  acquired, 

that  he  has  not  paid  the  debt,  would  not  bind  him  to  pay  it,  becanse  he 
could  still  urge  his  plea  of  prescription.  Rid. 
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12.  The  action  to  compel  the  executor  to  render  his  account  is  prescribed  in  ten 

years  from  the  expiration  of  his  office.        Deranco  v.  Montgomery,  513. 

13.  The  prescription  against  such  an  action  by  a  legatee  under  the  will,  is  not 

suspended  because  the  legacy  was  a  conditional  one,  depending  upon  the 
liquidation  of  the  estate  to  ascertain  its  amount.  Ibid. 

14.  AVhere  a  rcconventional  demand  founded  on  a  promissory  note  was  set  up, 

and  by  a  consent  judgment  the  plaintiff's  suit  was  dismissed — Held: 
That  it  was  a  yoluntary  abandonment  of  the  reconventional  demand  and 
did  not  interrupt  the  prescription  on  the  note. 

Elliot  V.  Brown,  579. 

15.  An  admission  by  a  party,  that  a  person  holds  a  note  against  him,  is  not  of 

itself  an  admission  that  he  justly  owed  to  such  person  the  amount  of  the 
note ;  there  must  be  an  acknowledgment  of  the  creditors  rights.     Ibid, 

16.  A  promissory  note  not  being  payable  until  after  the  expiration  of  the  three 

days  of  grace,  prescription  only  commences  to  run  from  that  date. 

Kimball  v.  Fuller,  602. 

17.  The  prescription  applicable  to  an  action  for  damages  growing  out  of  a  fraud 

practiced  in  the  sale  of  a  horse  aflfected  with  a  contagious  and  incurable 
disease,  which  spread  among  and  caused  the  death  of  other  horses  of  the 
purchaser,  is  that  of  one  year,  under  Article  3501  of  the  Civil  Code. 

Luiz  V.  Forbes,  609. 

See  AooovKT—Dixon  v.  Lyons,  160. 

See  CoBPOiuTiONB— Aayn«i  v.  ITaU,  258. 

See  Shkrifp— Pardee  v.  Dunn,  161. 

See  Sauk  Jumcixir—Britn  y.  Scurgeant,  198. 

See  Husband  and  Wife— JVeodoioi  v.  Didc,  877. 

See  CsiMCTAL  hkw— Stale  v.  Jumd,  300. 

See  PARnnotSHiP— .^peoJke  v.  Barrett,  470. 

See  Wills— Proport  v.  Provost,  674. 

See  Sfrvitudr— DeloAoiMMiye  y.  Judice,  587. 

See  SAUt— Thompson  v.  Iburiac,  605. 

PRINCIPAL  AND  AGENT. 

1.  The  utmost  good  faith  is  exacted  in  all  dealings  of  an  agent  touching  the  in- 

terest of  his  principal — he  cannot  speculate  upon  his  principal's  property, 
nor  take  a  position  where  his  own  interest  must  necessarily  come  in  com- 
petition with  that  of  his  principal.  Meeker  t.  York,  18. 

2.  An  agent  undertaking  to  insure  at  a  particular  place  goods  bought  by  him, 

will  be  relieved  from  responsibility  towards  his  principal  by  notifying  him 
at  once  of  the  impossibility  of  obtaining  insurance,  upon  ascertaining  the 
fact  Williams  v.  Rost,  327. 

3.  The  principal  is  responsible  in  damages  for  the  act  of  his  agent  in  selling  a 

horse,  which  he  knew  to  be  affected  with  a  contagious  and  incurable  disease 
that  would  be  likely  to  be  communicated  to  other  stock  belonging  to  the 
purchaser.  Lutz  v.  Forbes,  609. 

See  ISxxanojtB— Succession  f^  Penny,  94. 
See  Salb— Fouvi^  v.  Courtney,  193. 
See  EviDEXCK — Butha^ord  v.  Hennen,  330. 
See  huvscnoy— Wilson  v.  Curtis,  601. 
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PRINCIPAL  AND  SURETY. 

1.  A  partial  release  of  the  mortgages  and  privileges  of  the  creditors,  rel^scs 

the  surety  only  pro  tanio.  Barrow  v.  Shiddsj  57. 

2.  The  surety  cannot  point  out  for  discussion  property  which  once  belonged  to 

his  principal,  and  was  even  mortgaged  to  secure  the  original  holder  of  the 
notes  sued  on,  when  such  property  is  no  longer  in  the  principal  debtor's 
possession  and  has  passed  by  successive  conveyance  into  the  hands  of  a 
third  person.  Womack  v.  Fluker,  196. 

3.  The  surety  on  an  appeal  bond  cannot  be  made  liable  where  the  Sheriff's  re- 

turn to  the  writ  of  j¥./a.  docs  not  show  that  a  demand  was  made  on  both 
plaintiff  and  defendant  to  point  out  property,  the  parties  being  present  or 
represented  in  the  parish.  Levois  v.  Tkibodaux,  264. 

4.  A  surety  on  a  twelve  month's  bond  cannot  plead  discussion. 

Wilkins  v.  Bobo,  430. 
.^.  Under  the  Act  of  March  16th,  1854,  a  person  bound  as  security  upoD  a 
twelve  month's  bond,  when  he  has  paid  the  same,  is  subrogated  to  all  the 
rights  which  the  original  creditor  had  at  the  time  the  bond  was  given,  or 
at  the  time  the  bond  was  paid  by  the  security — when  the  property  has 
been  adjudicated  to  the  defendant  in  the  judgment,  and  he  is  the  principal 
upon  the  bond.  Ibid. 

6.  When  an  appearance  bond  has  been  duly  forfeited,  the  appearance  of  the 

accused  at  a  subsequent  term  of  the  court  to  stand  his  trial  will  not  liber- 
ate the  security  from  his  liability.  Guice  v.  Stitbbs,  442. 

7.  Where  the  attachment  has  never  been  dissolved  the  surety  of  a  defendant 

upon  a  bond  given  to  release  the  attachment,  is  bound  to  pay  a  personal 
judgment  against  the  defendant  properly  rendered  in  the  suit,  to  the 
amount  of  the  value  of  the  property  attached,  notwithstanding  there  is  no 
express  recognition  of  a  privilege  upon  the  property  attached,  in  the  final 
judgment  of  the  court.  Love  v.  Voorkies,  549. 

8.  No  action  can  be  brought  against  the  security  upon  an  administrator's  bond, 

until  the  necessary  steps  have  been  taken  to  enforce  payment  against  the 
principal  Lobit  v.  Castille,  593. 

Soo  Txxt»— state  v.  McDmndl,  231. 
See  JuoQMRyr^Dickamn  v.  JSell,  249. 
See  BosDa— State  v.  Brmm^  266. 

State  V.  Schmidt,  267. 
See  AvcnasBXR^-SL  Louis  Church  v.  Bonneval,  321. 

PRIVILEGE. 

1.  The  Act  of  1843,  p.  44,  gives  a  privilege /or  neceasary  supplies  j  furnished  to 

any  farm  or  plantation,  on  the  product  of  the  last  crop  and  the  crop  at 
present  in  the  ground.  Money  advanced  cannot  be  considered  as  the 
necessary  supplies  of  the  plantation  in  the  sense  of  the  statute ;  although 
it  may  be  exchanged  for  necessary  supplies,  it  does  not  give  the  commission 
merchant  or  any  other  person  who  has  furnished  it  a  privilege  upon  the 
crop  in  the  hands  of  third  persons.  It  is  otherwise  as  to  the  crop  which 
has  actually  been  shipped  to  the  commission  merchant 

SAflir  V.  Graniy  52. 

2.  The  payment  of  the  planter's  drafts  in  favor  of  his  laborers  and  workmen, 

does  not  subrogate  the  party  so  paying  to  the  privileges  of  the  laborere 
and  workmen.  Btid, 
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3.  The  law  gives  the  farnisher  of  necessary  supplies  for  a  plantation  a  privilege 

upon  the  crop  at  present  in  the  ground.  Bat  that  privilege  cannot  be  ex- 
tended to  a  crop  yet  uncaltivated,  and  towards  which  nothing  has  been 
done.  Ibid. 

4.  The  vendor  of  the  agricultural  products  of  the  United  States,  in  the  city  of 

New  Orleans,  has,  under  the  Act  of  the  Legislature  approved  March  15th, 
1855,  a  privilege  upon  such  products  sold,  superior  to  all  others,  if  exer- 
cised within  five  days  after  their  delivery.    Miltenberger  v.  Iletchj  528. 

5.  He  may  waive  this  privilege,  by  stating  in  his  order  for  the  delivery  of 

such  produce,  that  it  is  to  be  delivered  without  vendor's  privilege. 

Ibid. 

Sec  SuocKBHOif--.SucoMrion  qf  Hunter ^  257. 
See  CA8BS  Affirukd,  kc. — Chry  v.  EdditUj  443. 
Sco  Rjsa  Judicata— IKtZsonv  Curtis j  601. 

PUBLIC  LANDS. 

1.  Where  the  United  States  has  parted  with  its  title  by  a  patent  legally  is- 

sued, and  upon  surveys  legally  made  by  itself,  and  approved  by  the  pro- 
per department,  the  title  so  granted  cannot  be  impaired  by  any  subsequent 
survey  which  the  Government  may  make  for  its  own  purposes. 

Cage  V.  Banks,  128. 

2.  In  presenting  an  appeal  to  the  District  Court  from  the  decision  of  the  Re- 

gister of  the  State  Land  Office,  under  the  Act  of  the  Legislature  of  1853, 
it  is  not  necessary  there  should  be  an  order  of  appeal  made,  and  an  appeal 
bond  filed.  Keller  v.  Loflin,  185. 

3.  The  Register,  after  granting  a  certificate  of  entry  upon  the  location  of  a 

warrant,  has  the  power  to  determine  whether  such  location  has  not  been 
made  in  violation  of  a  settlement  right.  Ibid. 

4.  The  Acts  of  1853  and  1857,  which  give  an  appeal  from  the  decision  of  the 

Register  of  the  State  Land  Office,  require  that  the  appellant  should  make 
a  special  assignment  of  errors,  upon  which  he  relies  for  a  reversal  of  the 
decision.  Ibid. 

5.  The  title  of  the  United  States  to  the  selections  of  land  made  by  the  State 

of  Louisiana,  under  the  Act  of  Congress,  approved  September  4th,  1841, 
passed  out  of  the  government,  and  vested  in  the  State  of  Louisiana  at  the 
time  of  the  final  approval  of  the  selections  by  the  Secretary  of  the  Inte- 
rior, unless  there  had  been  some  legal  claim  to  them  at  the  time,  obtained 
from  the  General  Goverment  which  prevented  the  acquisition  by  the  State. 
Claims  to  these  selections  must  be  established  by  certified  copies  and  otl^er 
legal  evidence,  and  the  unconditional  selection  of  lands  under  the  Act, 
and  the  approval  of  them  by  the  Departments  at  Washington,  is  superior 
in  proof  to  any  recital  contained  in  subsequent  letters  of  the  Commis- 
sioner of  the  General  Land  Office  to  the  Register  and  Receiver— and  to 
any  report  made  by  the  Register  and.  Receiver,  to  the  Commissioner  favor- 
able to  the  rights  of  those  daiming  these  selections  under  the  General 
Government.  Wiggins  v.  Guier,  356. 

6.  Although  the  action  of  the  General  Land  Office  is  generally  conclusive  up- 

on the  subject  of  the  grant  of  public  lands,  up  to  the  issuing  of  the  pa- 
tents or  other  divestiture  of  title,  it  could  not  by  its  subsequent  action 
upon  a  fictitious  claim  defeat  rights  already  vested.  Ibid. 

86 
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7.  The  bare  fact  that  ati  inconsiderable  portion  of  a  settlement,  or  deanng, 

happens  to  extend  into  a  section  of  swamp  and  overflowed  land,  when 
the  main  body  of  the  settlement,  including  the  settler's  dwelling,  is  upon 
land  never  donated  to  the  State  by  the  United  States, — does  not  autho- 
rize the  settler  to  claim  the  swamp  and  overflowed  section  by  right  of 
preemption  under  our  State  laws.  Robertson  v.  Merskon,  3T3. 

8.  Prior  to  the  passage  of  the  Acts  of  the  16th  of  March,  28th  of  April,  1853, 

and  17th  of  March,  1852,  there  were  no  provisions  in  our  law  with  re- 
gard to  settlers  claiming  preemption  rights  to  the  lands  donated  by  the 
general  government  to  the  State,  under  the  Acts  of  Congress  of  March 
2d,  1849,  and  September  28th,  1850 ;  the  State,  therefore,  at  that  time 
had  control  over  these  lands,  subjected  only  to  the  conditions  of  the  grant 

Beridon  v.  Barbin,  458. 

9.  The  Act  of  Congress  of  the  29th  of  May,  1830,  declares  "  all  assignments 

and  transfers  of  rights  of  preemption  in  public  lands,  prior  to  the  issuance 
of  a  patent,  to  be  null  and  void."  Stanbrough  v.  Wilson,  494. 

10.  An  amenclment  of  that  Act  in  1832,  only  authorizes  such  assignment  or 

transfer,  after  certificates  of  payment  or  final  receipts  for  the  price  of  such 
preemption,  from  the  land  office.  Statutes  at  Large,  4,  pp.  423  and  496. 
Held :  That  the  provisions  of  these  statutes  are  imperative,  and  that  a 
probate  sale  of  the  preemption  right,  ordered  for  the  purpose  of  paying 
debts  of  the  succession,  when  no  payment  of  the  government  price  of  the 
land  had  been  affected,  was  the  sale  of  a  thing  inalienable.  Ibid. 

11.  In  an  action  by  the  widow  and  heirs  of  the  preemptor,  against  one  deriving 

title  from  the  purchaser  at  the  probate  B%\e — Held :  That  the  land  having 
been  paid  out  of  the  land  office  in  their  name,  and  a  patent  issued  in  their 
name,  they  were  entitled  to  recover,  but  not  without  reimbursing  to  the 
defendant  the  money  which  had  gone  to  the  benefit  of  the  estate  by  the 
supposed  sale.  Rid. 

12.  The  claim  of  the  defendant  for  his  improvements  on  the  land  was  also  al- 

lowed. Ibid. 

13.  A  transferee  of  a  preemption  claim  to  a  quarter  section  of  land  bdonging 

to  the  United  States,  unsurveyed  and  undefined,  except  that  his  transferor 
in  the  deed  locates  it  in  a  certain  township,  giving  him  no  limits,  can  have 
no  civil  or  constructive  possession  under  such  a  transfer  ;  he  posseaseB  inch 
by  inch  only  so  far  as  he  cultivates  and  encloses. 

Millard  v.  Richard,  572. 

14.  Where  the  proper  officers  of  the  land  department  have  ordered  the  survey 

of  a  confirmed  grant,  after  holding  up  the  claim  for  many  years,  on  the 
ground  of  a  suspicion  of  its  being  fraudulent  and  forged,  such  objection 
to  the  title  cannot  be  raised  afterwards  by  an  adverse  claimant. 

Tucker  v.  Burris,  614. 

15.  It  is  not  necessary  to  trace  such  a  title  to  the  original  claimant ;  if  it  is 

traced  to  the  confirmee,  whose  existence  is  not  contested,  it  suffices. 

Ibid. 

16.  Before  patents  are  issued  for  public  lands,  the  judgment  in  a  suit  between 

parties  involving  the  validity  of  their  respective  confirmations,  can  only 
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maintain  the  party  in  whose  favor  the  jadgment  is  rendered,  in  provisional 
possession  of  the  land  in  dispute.  Sandoz  v.  Ozenne,  616. 

Soo  PtaxsopTms-^Mdamcon  v.  BringieTf  206. 
Soo  WAKRAxrr—BuOer  v.  WattSj  390. 
Seo  Salb— ifeZeroy  v.  Duekwartk^  410. 
Soe  fiouxDART— iSafukMr  v.  (kennct  616. 

PUBLIC  SCHOOLS. 

1.  When  a  warrant  is  drawn  by  those  who  are  de  facto  directors  of  the  pablio 

school  of  a  particular  district,  the  treasurer,  upon  whom  it  is  drawn,  can- 
not set  up  OS  a  defence  that  the  directors  were  not  elected,  and  had  not 
qualified  as  directors.  Miahle  v.  Fournety  607. 

2.  The  eleventh  section  of  the  Act  of  the  Legislature,  organizing  free  public 

schools,  which  requires  that  the  warrant  drawn  for  the  salary  of  any  teacher 
should  be  accompanied  by  a  statement  of  the  number  of  children  taught, 
&c.,  is  directory,  and  was  not  intended  to  be  a  necessary  adjunct  of  the 
warrant,  without  which  it  oould  not  be  paid.  Ibid. 

3.  The  exaction  of  extra  compensation  by  the  teacher,  from  the  parents  of 

children,  is  a  good  ground  of  complaint  to  the  directors,  but  does  not 
constitute  a  defence  to  the  payment  of  the  warrant  drawn  by  them. 

Rid. 

RECONVENTIONAL  DEMAND. 

See  Nkw  TmAv—CMins  v.  Orava,  05. 

See  JnuBDionoN— />'ilniioiic(  v.  PuHen^  137. 

Seo  Ji  DGMicfT— J#c#lM-{atui  V.  WkiUj  394. 

REDHIBITION. 

1.  When  in  a  redhibitory  action,  it  was  shown  that  the  slave  died  of  a  chronic 

diarrhoea — Held :  That  the  apparent  illness  of  the  slave  at  the  time  of  the 
sale,  without  any  declaration  by  the  vendor,  of  the  nature  of  the  illness, 
did  not  bring  the  case  within  the  meaning  of  Art.  2497  of  the  Code,  as 
to  apparent  defects.  Alexander  v.  Hundley,  327. 

2.  In  a  redhibitory  action,  where  there  is  no  presumption  raised  by  reason  of 

the  time  when  the  disease  manifested  itself,  the  burden  of  proving  its  ex- 
istence at  the  date  of  the  sale  rests  upon  the  plaintiff  in  the  action. 

Mackie  v.  DaviSf  475. 
REGISTRY. 
I.  The  registry  of  a  Sheriff's  deed  in  the  book  of  mortgages,  .does  not  convey 
the  information  required  by  the  statute ;  unless  recorded  in  the  book  of 
conveyances,  the  property  is  liable  to  seizure. 

Colomer  v.  Morgan,  202. 

See  SmvuMOK—Oonnery  v.  dark,  818. 

See  Warrantt— CZoril:  v.  0-Neai,  381. 

See  Go2(9nTrnoNAL  Law— iViw  Orleans  v.  JEToInuv,  502, 

See  SuocsasioX'^^uooefsum  (f  TnogoMy  559. 

SCO  HLoKtGXQJ^Lidddl  v.  Ruckar^  669. 

RES  JUDICATA. 
I.  The  plaintiff,  as  trustee  of  the  Agricultural  Bank  of  Mississippi,  under  an  ap- 
pointment made  by  the  court  in  Mississippi,  which  declared  the  forfeiture  of 
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the  charter  of  the  bank,  obtained  jadgments,  first  in  Mississippi  against 
the  defendant  Routh,  on  which,  judgments  were  afterwards  rendered  ag^nst 
him  in  Louisiana,  in  favor  of  the  trustees.  Held:  That  on  the  trial  of  the 
issue  as  to  the  right  of  property  sought  to  be  subjected  to  the  payment  of 
such  judgments,  neither  the  defendant  nor  those  claiming  to  have  derived 
title  under  him,  could  contest  tlie  capacity  of  the  trustee,  that  being  res 
jiulicata  as  to  the  original  defendant,  and  the  other  parties  having  no  in- 
terest therein.  Peale  v.  Routh,  254. 

2.  Where  the  title  to  property,  seized  by  the  creditors  of  the  vendor,  was  de- 

creed to  be  fraudulent  and  simulated,  in  a  suit  to  which  the  vendee  was  a 
party — Held :  That  such  judgment  is  res  jttdicata,  as  to  the  vendee's 
claim  to  the  title,  but  not  as  to  his  other  claims  upon  the  property ; 
and  if  he  have  any  privilege  or  right  to  claim  any  portion  of  the  price* 
he  should  have  an  opportunity  of  showing  it.       Wilson  v.  Curtis,  601. 

3.  Held,  also,  that  he  was  not  entitled  to  enjoin  the  sale  of  the  property,  bat 

his  privileges  should  have  been  enforced  upon  the  proceeds  of  the  sale. 

Ibid. 
•      RULE. 

SCO  Smtna  Coubt— .State  r.  JuOge,  485. 

SALE. 

1.  The  buyer  has  not  the  right  to  suspend  payment  of  the  price,  under  Art. 

253.5  of  the  Code,  where  he  has  made  a  sale  of  the  laud  by  the  same  de- 
scription and  for  the  same  price,  without  warranty  against  the  disturbance 
which  is  made  the  ground  for  resisting  payment,  and  which  was  specially 
mentioned  in  the  conveyance  to  his  vendee. 

Bertaud  v.  Blauin,  145. 

2.  The  true  construction  of  Art.  2419  of  the  Civil  Code  is,  that  the  party  at- 

tacking a  sale  as  being  a  disguised  donation  must  prove,  either  that  there 
was  no  consideration  paid,  or  that  the  price  paid  was  less  than  the  one- 
fourth  of  the  real  value  of  the  property  pretended  to  be  sold. 

Laycock  v.  Bird,  173. 

3.  In  August,  1810,  5.  F.,  by  a  power  of  attorney,  authorized   W,  S,  to  col- 

lect the  purchase  money  of  a  tract  of  land  which  he  had  previously  sold. 
A  description  of  the  land  was  given,  and  the  attorney  was  also  authorized 
to  ratify  the  sale.  Under  his  authority,  he  ratified  the  sale  and  collected 
the  unpaid  purchase  money. — Hdd:  That  after  so  great  a  length  of  time, 
the  sale  and  ratification  must  be  considered  as  conclusive  on  those  plaintiffi 
who  claim  "under  B.  F,  Young  v.  Courtney,  193. 

4.  In  the  absence  of  all  proof  of  fraud,  good  faith  in  the  transactions  of  parties 

will  be  presumed  after  great  length  of  time.  Ibid, 

5.  The  defendant  having  admitted,  in  answer  to  interrogatories,  that  a  sale 

made  to  him  by  the  Sheriff  of  a  slave  sold  under  execution,  as  the  property 
of  the  plaintiff,  was  subject  to  a  right  of  redemption  on  the  part  of  the 
plaintiff,  it  was  held  that  the  Art  2255  of  the  Code  which  requires  an 
actual  delivery  of  the  property  when  a  verbal  sale  is  relied  on,  was  not 
applicable  to  such  a  case.  Boone  v.  Pelichet,  203. 

6.  It  was  not  necessary  the  plaintiff  should  exhibit  the  money  to  put  the  de- 

fendant in  mora,  as  he  had  refused  to  make  the  reconveyance.         Ibid. 
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7.  When  aa  executrix  caused  certa'm  property  to  be  iaventoricd  and  sold,  as 

boloDging  to  the  succession  she  was  administering — Held :  That  the  heirs 
of  the  executrix  were  estopped  from  denying  that  fact. 

Mardis  v.  Mardis,  236. 

8.  Purchasers  in  good  faith  will  be  protected  by  the  order  of  court  for  the  sale 

of  the  property,  against  any  claim  on  the  part  of  the  heirs  of  the  executrix. 

Ibid. 

9.  A  deed  of  sale  purporting  to  convey  only  the  righty  title  and  interest  of  de- 

fendant in  execution,  conveys,  by  such  description,  the  property  itself. 

DureU  v.  New  Orleans,  335. 

10.  A  mere  promise  to  sell  when  certain  conditions  are  complied  with,  docs  not 

confer  a  title,  but  only  creates  an  obligation  which  may  be  enforced  by  an 
action  to  compel  a  specific  performance,  or  for  the  recovery  of  damages. 

Kmx  v.  Payne,  361. 

11.  Where  a  person  in  selling  his  tract  of  knd  sells  also  his  **  entire  interest"  ia 

all  improvements  upon  public  land  adjacent  to  said  tract,  he  makes  to  his 
vendee  only  a  quit  claim  of  his  interest  in  said  improvements. 

McLeroy  v.  Duckworth,  410. 

12.  A  party  must  allege  and  prove  some  disturbance,  or  danger  of  eviction  even 

to  require  security  from  his  vendor,  and  much  more  to  stay  an  order  of 
seizure  and  rescind  the  sale.  Davis  v.  Jelks,  432. 

13.  When  a  party  after  the  sale  perfects  the  title  conveyed  to  him,  he  is  only 

entitled  to  receive  from  his  vendor  a  credit  upon  the  price  paid  him,  to  the 
amount  which  it  cost  him  to  perfect  his  title.  Ibid, 

14.  An  action  of  lesion,  as  between  the  parties  to  the  contract  of  sale,  is  not 

peremptorily  destroyed  by  an  anterior  sale,  which  has  never  come  in  con- 
flict with  the  title  acquired  by  the  vendee.       Snoddy  v.  Brashear,  469. 

15.  Without  a  technical  contestatio  litis  existing  at  the  time  of  a  sale,  the  acts 

of  the  parties  may  be  such  as  to  estop  them,  from  denying  that  the' right 
purchased  was  a  litigious  right.  Billiot  v.  Robinson,  529. 

16.  A  tender  made  to  the  attorney  of  a  party  is  sufficient.  *        Ibid. 

17.  Where  a  sale  was  made  to  three  persons,  and  to  the  survivor  of  them,  and 

two  of  the  vendees  having  died,  the  survivor  claimed  the  ownership — 
Held  :  That  there  being  no  forced  heirs  of  the  deceased  owners,  and  no 
creditors  having  an  adverse  interest,  the  title  vested  in  the  survivor. 

Pope  V.  Anderson,  538. 

18.  When  a  party  sells  the  right  of  way  across  a  tract  of  land  which  is  mort- 

gaged, the  vendee  has  a  right  to  demand  security  from  eviction,  before 
paying  the  price  agreed  on.  LiddelH.  Rucker,  569. 

19.  When  a  party  purchases  property  from  an  absconding  debtor,  it  is  presumed 

that  he  must  have  known  that  his  vendor's  object  in  selling  his  property 
was  to  deprive  his  creditors  of  their  recourse  upon  it. 

Danjean  v.  Bhcketer,  595. 

20.  A  sale  made  under  such  circumstances  is  fraudulent,  and  subsequent  pay- 

ments made  by  the  purchaser  caonot  cure  the  defects  of  his  title. 

Ibid. 


686  INDEX. 

SALE  {Continued). 

21.  Where  a  slave  was  sold,  on  the  condition  that  the  pnrchaser  shonld  emanci- 

pate her  as  soon  as  it  could  be  done — Held :  That  the  Act  of  the  Legishi- 
ture  of  1857,  prohibiting  the  emancipation  of  slaves  in  this  State,  renders 
the  fnlfillment  of  the  condition  impossible,  while  that  Act  remains  in  force. 

Julienne  v.  Touriae,  599. 

22.  The  vendor  of  a  slave  is  not  entitled  to  rescission  of  the  sale,  on  the  ground 

that  the  vendee  had  not  fulfilled  the  condition  of  emancipating  the  slave 
as  soon  as  it  conld  be  done,  if  daring  the  time  that  it  was  possible  the 
emancipation  could  have  been  legally  effected,  the  vendee  was  not  put  in 
de&ult,  and  by  subsequent  legislation  the  emancipation  within  the  State 
became  impossible.  Thompson  v.  Touriac,  605. 

23.  The  vendee  could  not  change  the  nature  and  origin  of  his  possession,  so  as 

to  acquire  a  title  by  prescription,  and  if  it  became  afterwards  legally 
possible  to  effect  the  emancipation  the  contract  would  be  binding,  and, 
therefore,  the  judgment  of  the  court  below  should  have  been  one  of  non- 
suit Ibid. 

See  PAREyr  axd  Coud— Montgomery  v.  Chanqf,  207. 
See  WAXRAHTY—Lanata  v.  O^Brien,  229. 

CUxfk  V.  O'Neal,  381. 
Sec  Acnox— IFoocb  v.  Wood»^  189. 
Sec  MoRTQAGW— iSmi^  v.  XetUe$j  241. 
8ee  Svccasiov— Lewis  v.  Labcuivey  882. 
Pee  Mi.yoB»-H^a»onv.  Porter,  407. 
See  EviDtssat— Harper  v.  Pierce,  340. 
See  ExscuTORS— CWitns  v.  HoUier,  686. 
See  TcTDRS— fiUIier  v.  CfunoTf  691. 

SALE  JUDICIAL. 

1.  The  presumption,  which  has  been  applied  for  the  purpose  of  quieting  titles 

in  the  interest  of  parties  in  possession  under  a  Sheriff's  sale  for  a  long 
period  of  time,  that  the  formalities  for  effecting  the  sale  had  been  com- 
plied with,  will  not  be  applied  for  the  purpose  of  disturbing  possession. 

LandreavLZ  v.  Foley ^  114. 

2.  A  Sheriff" 's  sale  is  radically  null,  where  the  land  conveyed  by  the  Sheriff; 

does  not  correspond  with  the  order  of  seizure  either  in  quantity  or  boun- 
dary. Rid. 

3.  A  purchaser  at  public  sale  who  shows  a  judgment,  execution  and  Sheriff' 's 

deed  in  the  usual  form,  has  an  apparently  just  title,  under  which  to  pre- 
scribe, notwithstanding  informalities  in  the  ^le  unknown  to  him,  if  he 
possesses  long  enough  under  such  title  before  the  informalities  are  declared 
by  suit  to  set  aside  the  sale.  Brien  v.  Sargent,  198. 

4.  Where  the  Sheriff's  return  and  the  deed  of  sale  made  by  him  to  the  par- 

chaser  of  property  at  a  Sheriff' 's  sale,  set  forth  that  notice  of  seizure  was 
served  on  the  parties,  the  burden  of  proof  rests  on  the  party  attacking  the 
sale,  to  show  the  falsity  of  such  recitals,  although  it  involves  the  proof  of 
a  negative.  Morse  v.  McCaU,  215. 

5.  It  is  not  necessary,  in  executing  an  order  of  seizure  and  sale,  that  a  demand 

of  payment  should  be  made  by  the  Sheriffl  Ibid. 
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6.  The  Sheriff's  return  was  in  these  words  "  I  seized  and  advertised  the  within 

described  property  to  be  sold  on  the  15th  March,  1845,  bat  the  same 
could  not  be  sold,  it  having  been  stopped  by  plaintiff's  order,  and  again  I 
seized  and  advertised  the  property  for  the  24th  June,  1845." — Held :  That 
without  other  evidence,  it  could  not  be  inferred  from  those  expressions  that 
there  was  an  actual  release  of  the  seizure,  and  that  a  sale  made  by  the 
Sheriff  after  the  return  day  of  the  writ,  was  valid,  the  original  seizure 
remaining  in  force.  Ibid, 

7.  A  change  in  the  terms  of  the  sale,  if  more  favorable  to  the  seized  debtor 

than  in  the  first  advertisement  of  the  sale,  would  not  invalidate  it,  and 
would  be  presumed  to  have  been  done  at  the  instance  of  the  debtor. 

Ibid. 

8.  Parol  evidence  is  admissible  to  show  the  acts  of  the  party,  or  his  agent, 

which  would  estop  him  from  contesting  the  validity  of  such  a  sale. 

Ibid. 

9.  The  purchaser  at  a  judicial  sale  acquires  such  a  vested  right  to  the  property 

by  the  adjudication,  that  it  cannot  be  taken  from  him  unless  he  refuses  to 
comply  with  the  terms  of  the  sale.  Wasfibum  v.  Green^  332. 

10.  But  if  the  purchaser  refuses  to  comply  with  the  terms,  he  is  considered  as 

never  having  been  owner,  saving  to  the  vendor  his  right  to  compel  a  spe- 
cific performance  of  the  contract.  Ibid. 

11.  Where  that  refusal  to  comply  is  recognized  by  a  final  judgment  ordering 

the  property  to  be  re-sold  at  the  risk  of  the  purchaser,  it  is  a  complete 
divestiture  of  any  right  under  the  first  adjudication,  and  this  effect  will  be 
produced  even  if  the  purchaser  be  a  mortgage  or  privilege  creditor  of  the 
succession.  Ibid. 

See  Acnox— TToot&v.  IToodj,  189. 

Seo  pKAcmcK — GormUy  v.  PalmeSy  213.  • 

Conrene  v.  Steamer  Sydonia,  268. 
See  E\'ii>KXCB— ^yman  v.  Bailejf,  450. 

Lartfear  v.  Harper,  548. 

SEPARATION  FROM  BED  AND  BOARD. 

See  HuSBAXD  axd  WiFEr—MuUer  v.  HOUm,  1. 

Thumas  v.  TtMieu,  127. 

SEIZURE  AND  SALE. 

See  Salk  JroicuL. 

Seo  yHoKKLkQ^—Eagan  v.  BeU^  508. 

SEQUESTRATION. 
1.  Where  a  party  sequesters  a  slave,  on  the  ground  that  she  has  an  hypothe- 
cary right  upon  such  slave,  and  believes  that  the  slave  is  about  to  be  car- 
ried out  of  the  State — Held :  That  the  sequestration  will  be  set  aside  if  the 
affidavit  does  not  set  forth  the  amount  of  the  mortgage,  and  affiant  does 
not  therein  aver  positively,  that  she  has  grounds  to  suppose  that  the  slave 
is  about  to  be  carried  out  of  the  State.         Johnston  v.  Cammadc,  594. 

See  Courts— CbUiiw  t.  Bduardi,  342. 

SERVITUDE. 
1.  Where  the  owner  of  the  lots  on  both  sides  of  a  division  wall  makes  an 
opening  or  window  in  the  wall,  it  is  an  act  constituting  the  "  destination 
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du  pere  de  familley^  and  is  eqairalent  to  a  title  crcAtin^  a  servitude,  as 
soon  as  a  division  of  the  ownership  of  the  property  takes  place. 

Lavillebeuvre  v.  Cosgrove^  323. 

2.  The  erection  of  works  contrary  to  the  servitude  would  not  have  the  effect  of 

extinguishing  it,  unless  the  owner  of  the  estate  to  which  the  servitude  was 
due  had  given  an  express  permission,  or  consent  to  the  erection  of  such 
works  either  verbally  or  in  writing.  Ibid 

3.  When  a  servitude  is  due  by  an  estate  below  to  receive  the  waters  of  the 

estate  above,  the  proprietor  below  is  not  at  liberty  to  raise  any  dam,  or  to 
make  any  other  work  to  prevent  the  running  of  the  water,  and  the  pro- 
prietor above  can  do  nothing  whereby  the  natural  servitude  due  by  the 
estate  below  may  be  made  more  burdensome. 

Delahoussaye  v.  JudicCy  587. 

4.  To  acquire  the  right  to  a  continuous  and  apparent  servitude  by  prescription* 

the  enjoyment  of  it  must  be  absolute  and  uninterrupted  during  ten  years, 
and  not  dependent  only  upon  a  precarious  permission  from  the  debtor. 

Rid, 

6.  Where  the  creditor  of  the  servitude,  to  stifle  the  complaints  of  the  debtor 
and  prevent  a  lawsuit,  himself  erects  works  totally  obstructing  the  servi- 
tude, at  the  request  of,  and  by  agreement  with  the  debtor — Held :  that  he 
thereby  makes  a  tacit  renunciation  of  the  servitude.  Ibid. 

SHERIFF. 

1.  In  a  proceeding  to  render  the  Sheriff  liable  for  failing  to  return  a  writ  of 

fieri  facias  before  the  return  day,  to  which  the  sureties  were  made  parties, 
the  court  properly  allowed  a  trial  by  jury.  Holmes  v.  Dunn,  153. 

2.  The  insolvency  of  the  defendant  in  execution,  of  itself,  will  not  exonerate  the 

Sheriff  from  liability  under  the  statute.  Ibid. 

3.  A  Sheriff  and  his  sureties  are  liable  for  money  collected  by  the  Sheriff,  on  a 

twelve  months  bond  which  he  had  taken  for  goods  sold  by  him  officially. 

Hardee  v.  Dunn,  161. 

4.  Prescription  commences  to  run  only  from  the  time  when  the  right  of  action 

accrued.  Und. 

5.  The  burden  of  proof  is  upon  the  Sheriff  and  his  sureties,  to  show  what  the 

former  has  done  with  money  he  has  collected  in  his  official  capacity. 

Ibid 

6.  A  Sheriff  cannot  be  made  responsible  in  damages  for  executing  a  judgment 

conferring  a  privilege  ou  a  certain  object,  by  the  seizure  and  sale  of  the 
object    The  judgment  and  mandate  in  the  suit  are  his  authority. 

EUmore  v.  Hufttj,  227. 

7.  A  Sheriff  cannot  be  held  responsible  for  property  seized  by  his  predecessor 

in  office,  without  proof  that  the  property  so  seized  had  come  into  his 
possession,  or  that  he  had  bound  himself  in  some  way  for  its  production. 

Ballew  V.  Robb,  375. 

8.  The  Sheriff  is  not  authorized  to  seize  property  in  another  parish,  even  when 

pointed  out  by  the  debtor.  Dinkgrave  v.  Sloan,  393. 


INDEX.  689 

SHERIFF  (Continued). 

11^  9.  Iq  pointing  out  property  to  a  Sheriff  to  seize,  it  is  sufficient  to  inform  him 

>  where  the  property  is.  Marshall  v.  Simpson^  437. 

■  r-  10.  A  bare  suspicion  that  there  might  be  some  difficulty  with  regard  to  the  title 

p,  to  property  pointed  out,  does  not  justify  the  Sheriff  in  refusing  to  seize — 

his  neglect  to  seize  is  at  his  own  peril.  Ibid, 

XL  11.  Where  a  party  has  suffered  from  the  neglect  of  the  Sheriff  to  make  the 

seizure,  he  is  only  entitled  to  recover  from  the  Sheriff  and  his  sureties,  the 

j..^  exact  amount  he  would  have  received,  if  the  Sheriff  had  done  his  duty. 

j  Ibid, 

12.  The  first  section  of  the  statute  of  1855,  which  provides  a  summary  remedy 
in  favor  of  the  plaintiff  in  an  execution  against  the  Sheriff  for  a  failure 
to  return  the  writ  on  or  before  the  return  day,  was  not  repealed  by  the 
Act  passed  on  the  same  day,  which  treats  of  the  duties  of  Sherifife,  etc., 
and  provides  for  the  protection  of  any  person  who  sustains  damages  in 
consequence  of  the  failure  of  the  officer  to  return  the  writ  on  the  return 
day.  Waldo  v.  Bell,  329. 

Seo  ls90LyjD(cr— Savage  v.  Jeter,  239. 
See  Criminal  I*aw— ,Stote  v.  Oscar,  297. 
See  SuPRBMK  Court— J>in«  v.  Labauve,  382. 

,'  SIMULATION. 

i.  1.  Under  a  charge  of  simulation  as  well  as  fraud,  all  the  facts  and  surrounding 

circumstances  attending  the  trasaction,  may  be  proved  by  parol  evidence. 

Montgomery  v.  Chaney^  207. 

2.  A  seizure  made  under  a  judgment  against  a  simulated  purchaser  of  a  steam- 

boat, the  creditor  being  aware  of  the  simulation,  will  not  have  a  prefer- 
ence over  attaching  creditors  who  proceed  against  the  real  owner  of  the 
boat.  Conery  v.  Clark,  313. 

3.  A  party  who  suffers  a  boat  to  be  registered  in  his  name,  and  thus  holds 

himself  out  to  the  world  as  a  real  owner,  cannot  claim  as  regards  the  debts 

of  the  boat  to  be  in  any  better  position,  than  if  he  was  the  real  owner. 

Ibid. 
Soe  Emdkxck— i/yman  v.  Baily,  450. 

SLAVES  AND  STATU  UBERI. 

1.  The  Act  of  the  Legislature  of  the  25th  of  March,  1840,  which  imposes  a 

a  fine  of  $500  on  the  captain  and  owners  of  a  boat,  when  a  slave  is  found 
aboard  without  a  written  permission  of  the  owner,  does  not  make  it  neces- 
sary there  should  be  a  conviction  in  a  criminal  prosecution  to  entitle  the 
owner  to  recover  the  fine.  Marctacq  v.  Wright,  27. 

2.  A  guilty  intention  is  a  necessary  element  in  ascertaining  whether  the  penalty 

under  the  statute  has  been  incurred,  and  although  the  fact  of  the  slave 
having  been  found  aboard  without  such  permission  of  his  owner,  is  pre- 
sumptive evidence  of  the  guilty  intention  of  depriving  his  master  of  him, 
and  of  transporting  him  out  of  the  State,  or  from  one  part  of  the  State 
to  the  other,  yet  such  presumption  may  be  rebutted  by  other  evidence. 

Ibid, 

3.  The  Article  of  the  Constitution  of  the  United  States  which  provides  for 

the  delivery  of  fugitive  slaves  to  the  owner,  does  not  apply  to  the  case  of  a 
87 
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runaway  slave  who  is  arrested  in  another  State,  confined  in  jail,  and  after 
advertisement  for  a  reasonable  time  to  notify  the  owner,  sold  at  public 
auction  for  his  benefit.  Landry  v.  Klopman,  345. 

4.  The  laws  of  the  slave  States  on  that  subject  are  matters  of  police  essential 

to  the  protection  of  their  citizens,  and  are  designed  also  for  the  protection 
of  the  owner  himself.  Ibid. 

5.  A  sworn  copy  of  a  commitment  annexed  to  the  deposition  of  the  witness 

who  examined  it,  and  who  had  the  custody  of  the  same,  is  admissible  in 
evidence.  Ibid. 

6.  The  32d  section  of  the  Act  of  1806,  called  the  Black  Code,  justifies  the 

firing  upon  runaway  skves  who  are  armed,  or  who,  when  pursued,  refuse 
to  surrender,  avoiding  however,  if  possible,  the  killing  of  them. 

Laperause  v.  Rice,  567. 

7.  If,  however,  the  slave  be  killed,  the  homicide  is  a  consequence  of  the  per- 

mission to  fire  upon  him,  and  the  party  killing  him  cannot  be  held  liable 
for  the  value  of  the  slave  killed.  Ibid. 

8.  A  person  to  whom  a  statu  liber  owes  service,  has  the  right,  on  moving  from 
one  State  to  another,  to  take  such  statu  liber  with  him,  and  thus  change 
the  domicil  of  the  statu  liber.  Marshall  v.  Watriganty  619. 

9.  The  status  of  a  slave,  or  statu  liber,  is  governed  by  the  law  of  his  domicil. 

Ibid. 

10.  Where  a  statu  libera  domiciliated  with  the  person  to  whom  she  owed  ser- 

vice i^^  Louisiana,  fied  from  such  service  to  the  State  of  Kentucky,  from 
whence  she  had  been  removed  while  a  statu  libera,  and  there  obtained  a 
judgment  in  a  court  of  Kentucky  (by  whom  counsel  was  appointed  to  re- 
present the  absent  defendant)  against  her  owner  in  Louisiana,  recognizing 
her  right  to  her  freedom — Held :  That  in  a  suit  afterwards  brought  by 
her,  on  her  return  to  Louisiana,  against  the  owner  from  whom  she  had 
fled,  the  judgment  so  obtained  would  not  be  recognized  as  binding  on  the 
defendant.  The  domicil  of  both  plaintiff  and  defendant  being  in  Louisi- 
ana, the  courts  in  Kentucky  could  not  assume  jurisdiction  over  the  Oatus 
of  plaintiff,  nor  render  a  judgment  binding  on  defendant,  without  notice 
to  him.  Ibid. 

11.  Since  the  Act  of  the  Legislature  of  1857,  prohibiting  the  emancipation  of 

skives  in  Louisiana,  the  right  of  a  statu  liber  to  freedom  cannot  be  recog- 
nized. Ibid. 

See  ^xAnarAttort—IMpkine  x.  OuiUHj  248. 

See  Etidkncb— Ard  v.  Simmani^  397. 

See  Action— Aiufc  v.  Church,  360. 

See  Crocixal  JjiW—SUOe  v.  Okot,  297. 

See  Apnuir-Jbnat  v.  Slale^  406. 

See  JvxtQUBKT-^du^e  t.  iSK.  C%«rlet,  416. 

See  Dajuob— ItoiOard  v.  CUAoim,  446. 

STATUTES. 

1.  The  former  is  a  substantial  reenactment  of  a  statute  which  had  been  in 

force  for  many  years  and  had  undergone  frequent  judicial  exposition. 

which  could  not  have  been  unknown  to  the  Legislature  of  1855,  when 

they  were  reddcing  the  previous  legislation  to  a  more  complete  system, 
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The  latter  contains  provisions  of  a  more  general  natare,  and  affords  a 
remedy  to  a  larger  class  of  persons.  They  should  be  so  construed  as  to 
give  effect  to  both.  Ibid. 

2.  The  language  of  a  penal  statute  is  not  to  be  stretched  by  construction 

beyond  its  natural  meaning.  State  v.  Whetstoney  376. 

3.  Statutes  of  a  general  nature  do  not  repeal  particular  statutes  enacted  for  the 

benefit  and  relief  of  individuals.  Biridon  v.  Barbin,  458. 

4.  When  a  statue  punishing  an  offence  has  been  repealed  without  any  saving 

clause,  as  to  prosecutions  already  commenced,  it  operates  as  a  pardon  to 
persons  convicted  under  such  repealed  statute. 

State  Y.  O'Conner,  486. 

5.  It  is  the  duty  of  the  court,  ex  officio^  to  notice  the  repeal  of  laws.      Ibid. 

See  Slavbs— ifarciooj  V.  WnghtfTH. 

See  ¥XMcnoy»—SUae  v.  Judgej  89. 

Soo  DQSfAno:«s->1l^oo<l  v.  Stoke$j  143. 

See  Acnox—Ginnid  v.  Manor ^  147. 

See  JuRT--iSaCate  v.  SoulCt  478. 

See  Notary  FvmAO—Cragg  y.  Wentmorcj  3i4. 

8ee  Crimi.\al  Law— iSkUe  v.  WkUe,  673. 

See  SBSRinr— IFoldo  v.  Bdl,  329. 

SCO  Taxss— suae  v.  Southern  Steamship  Company ^  497. 

SUBROGATION. 

1.  The  Articles  of  the  Code  relative  to  payment  with  subrogation,  do  not  ap- 

ply to  the  case  of  an  absolute  transfer  of  a  debt  which  includes  its  acces- 
sories, such  as  privileges  and  mortgages.  Oakey  v.  Sheriff,  273. 

2.  When  a  party  agrees  to  subrogate  another  to  his  rights  against  his  debtor. 

upon  his  paying  certain  specific  balances,  in  yearly  installments,  which  are 
admitted  to  be  due  upon  promissory  notes,  bearing  interest,  and  which 
constitute  the  debts  to  the  rights  of  which  he  seeks  to  be  subrogated,  and 
when  there  is  no  release  or  remission  of  interest  expressed  in,  or  that  can 
be  implied  from  the  agreement — Held :  That  the  party  assuming  the  pay- 
ment of  the  balances  due  upon  the  obligations,  cannot  be  subrogated  to 
the  rights  of  the  holder  of  the  notes,  until  he  has  paid  the  interest  which 
has  accrued  and  is  due  on  them.  Soulte  v.  Brmvn,  521. 

3.  The  assumption  to  pay  a  subsisting  obligation,  from  which  interest  grows, 

necessarily  implies  the  payment  of  such  interest,  although  not  stipulated 
"  eo  nomine."  Ibid. 

See  Pkitilegb— Sftaio  v.  Orant,  52. 

SUCCESSION. 

1.  The  universal  legatee  having  seizin  of  the  property  of  a  succession,  is  not 

accountable  for  the  revenues  of  a  particular  legacy  before  delivery,  or  a 
demand  of  delivery,  made  of  him  in  due  form  by  the  particular  legatee. 
C.  0. 1619.  Succession  of  Fletcher,  29. 

2.  The  mother  of  a  natural  child,  deceased  without  posterity,  is  entitled  to  the 

inheritance,  to  the  exclusion  of  natural  brothers  and  sisters. 

Nolasco  V.  Lurty,  100. 
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SUCCESSION  {Continued), 

3.  When  a  curator's  account  is  homologated  only  in  "  so  far  as  not  opposed/' 
•  the  heirs  are  not  concluded  as  to  items  in  the  account  to  which  opposition 

waa  filed  by  creditors.  Successian  of  Sduiffer,  113. 

4.  The  legal  usufruct  spoken  of  in  Art.  553  of  the  Civil  Code,  is  that  referred 

to  in  Articles  239, 240  and  241,  and  does  not  embrace  the  marital  portion; 
as  usufructuary,  the  surviving  8[>ou8e  is  bound  to  give  security  to  the  heirs 
for  the  marital  portion.  Conner  v.  Conner,  157. 

5.  The  advantage  which  a  father  bestows  on  his  son,  though  in  any  other 

manner  than  by  donation  or  legacy,  is  subject  to  collation. 

Laycock  v.  Bird^  173. 

6.  The  husband  cannot,  by  testamentary  disposition,  defeat  the  effect  of  the 

Act  of  1852,  ''  to  provide  a  homestead  for  the  widow  and  children  of  de- 
ceased persons."  Succession  of  Hunter,  257. 

7.  The  claim  of  the  widow  is  a  privileged  debt.  Ibid. 

8.  When  there  are  no  descendants  of  the  husband,  the  amount  due  to  the 

widow  is  received  by  her  in  full  property,  and  she  is  not  bound  to  give 
security.  Ibid. 

9.  The  attorney  for  absent  heirs  has  a  right  to  claim  for  the  benefit  of  the 

heirs  the  twenty  per  cent,  interest,  as  a  penalty  incurred  by  the  curator 
for  the  improper  withdrawal  of  the  funds  of  the  estate  from  the  bank. 

Succession  of  Thompson,  263. 

10.  The  tax  of  ten  per  cent,  required  by  the  Act  of  March,  1855,  sec.  7,  to  be 

paid  by  every  heir,  legatee  or  donee,  domiciliated  in  a  foreign  country, 
upon  all  sums  of  money,  or  on  the  value  of  all  property  which  he  may 
have  received  from  the  succession  of  any  person  deceased,  in  this  State,  is 
not  a  debt  due  by  the  succession,  but  is  simply  a  debt  due  by  the  heir  who 
happens  to  reside  in  a  foreign  country.        Succession  ofPargoud,  367. 

11.  Foreign  heirs  have  also  a  right  to  accept  a  succession  purely  and  simply, 

and  to  take  possession  of  the  property  without  interference  by  the  State, 
unless  there  is  an  averment  that  they  intend  to  remove  the  property  to 
defraud  the  State.  Ibid. 

12.  A  suit  to  recover  this  tax  should  be  brought  directly  against  the  heirs  who, 

under  the  statute,  owe  it  to  the  State.  Ibid, 

13.  Where  a  general  allegation  is  made  in  a  petition  for  letters  of  administra- 

tion to  the  effect,  that  there  is  considerable  property  belonging  to  the 
estate — Held  .*  That  such  an  allegation  cannot  estop  the  party  making  it, 
further  than  it  is  shown  to  embrace  certain  specific  property,  to  which  it 
was  designed  to  apply.  Martin  v.  Boler,  369. 

14.  An  allegation  of  such  a  general  character  cannot  bind  the  widow,  the  heir, 

or  creditor,  to  an  admission  of  title  to  whatever  should  afterwards  be  em- 
braced in  the  inventory.  Ibid. 

15.  When  a  sale  of  succession  property  is  ordered  to  be  made  on  the  petition 

of  the  administrator  on  a  credit  of  twelve  months,  for  the  purpose  of  pay- 
ing debts,  it  is  not  necessary  the  property  should  bring  the  appraisement. 

Lewis  Y.  Labauve,  382. 
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SUCCESSION  (Ccmtinued), 

16.  A  probate  sale  has  the  effect  of  cxtingaishing  all  mortgages  on  the  pro- 

perty, given  by  the  deceased.  Ibid, 

17.  A  creditor  of  an  estate,  whose  debt  operates  as  a  judicial  mortgage,  and  is 

in  a  twelve  month's  bond  executed  by  the  deceased,  cannot  cause  the  pro- 
perty of  the  Euccession  to  be  sold  for  cash,  without  the  benefit  of  appraise- 
ment, to  satisfy  his  claim.  Succession  of  Boyd,  439. 

18.  The  seizure  and  sale,  under  a.fi.fa.f  of  succession  property,  without  an  order 

of  court  or  other  legal  authority,  is  illegal ;  and  the  rights  of  minors  can- 
not be  divested  by  such  a  sale.  Williams  v.  Hunter,  476. 

19.  A  reinscription  of  a  mortgage  upon  property  belonging  to  a  succession,  is 

unnecessary  after  such  property  has  been  sold  and  reduced  to  possession. 

Succession  of  Ynogoso,  659. 

20.  The  sale  of  succession  property  extinguishes  the  mortgages  upon  it,  and  the 

proceeds  of  the  sale  are  held  in  trust  by  the  administrator,  to  be  distrib- 
uted among  the  creditors  according  to  the  rights  of  priority,  which  existed 
among  them,  upon  the  property  itself  before  it  was  sold.  Ibid. 

Seo  ExBCUTOiis-^Shieeemoii  qf  Penny,  04. 
See  PAXmio:X'-SucoegHonofDeeereux,S&. 

Sitecesxion  i^AgutUard,  97. 
Sec  OomnnrnoirAL  Law— Atooestion  ^  Schemer,  118. 
Hoc  Ptbuc  hkSDB—SUmbrough  v.  WUson,  4M. 
See  JcKiSDicnox — Boyee  v.  Davit,  554. 
Soo  SrocB8Bio5— l^nNon  v.  SadUr,  206. 

SUPREME  COURT. 

1.  Where  the  damages  allowed  by  a  jury  are  excessive,  they  will  be  reduced  in 

the  Supreme  Court.  Jones  v.  Pereira,  102. 

2.  Where  vindictive  damages  are  allowed  in  the  court  below,  if  they  are  extra- 

vagant, they  will  be  reduced  in  the  Supreme  Court  to  such  an  amount,  as 
is  considered  by  them  sufficient  under  all  the  circumstances  of  the  case. 

Fitzgerald  v.  Boulat,  116. 

3.  A  case  which  has  been  submitted  for  decision  to  the  Supreme  Court  is  not 

subject  to  any  control  by  the  Legislature.  Lanier  v.  Gallatas,  175. 

4.  A  party  cannot,  by  claiming  what  he  is  evidently  not  entitled  to,  invest  the 

Supreme  Court  with  jurisdiction  of  an  amount  under  three  hundred 
dollars.  Rutherford  v.  Hennen,  336. 

5.  Where  evidence  is  certified  by  the  Clerk,  or  a  statement  of  facts  is  made  out 

by  the  District  Judge,  the  Supreme  Court  does  not  examine  the  same  as 
a  Court  of  Error,  but  reviews  and  weighs  the  evidence  and  gives  e£kct 
to  that  which  preponderates,  precisely  as  the  jury  or  the  District  Judge 
ought  to  have  done.  Wiggins  v.  Guier,  356. 

6.  Where  parties  desire  it,  the  court  will  in  a  proper  case,  find  the  facts  in 

such  a  manner  that  the  questions  of  law  can  be  fairly  raised  for  the  consid- 
eration of  the  Supreme  Court  of  the  United  States.  Ibid, 

7.  The  Supreme  Court  will  not  remand  a  case  in  order  to  allow  the  Sherifl"  to 

amend  the  proees  verbal  of  a  sale,  where  no  effort  was  made  in  the  lower 
court  to  procure  such  amendment.  Lewis  v.  Labauve,  382. 
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SUPREME  COURT  {Continued). 

8.  A  rale  taken  in  the  Supreme  Court  against  a  District  Judge,  to  compel  him 

to  show  cause  why  he  should  not  furnish  a  statement  of  facts  to  be  used  in 
a  suit  on  appeal,  will  be  dismissed,  unless  it  is  shown  that  the  suit  is 
within  the  appellate  jurisdiction  of  the  court ;  this  will  not  be  inferred 
from  the  fact  that  the  District  Judge  had  granted  the  appeal 

Stale  V.  Judge  2d  District  Court,  485. 

9.  A  bill  of  exceptions  to  the  rejection  of  evidence  in  the  court  below  will  not 

be  noticed  in  the  Supreme  Court,  unless  it  contains  the  grounds  upon 
which  the  testimony  was  rejected.  Hale  v.  New  Orleaw,  499. 

10.  It  is  the  duty  of  the  Supreme  Court  to  notice,  ex  officio,  irr^alarities  in  the 

proceedings  of  the  court  below.  Dejean  t.  Stilly,  565. 

11.  Where  no  bill  of  exceptions  has  been  taken  to  the  ruling  of  the  Judge  m 

refusing  to  grant  a  continuance,  the  Supreme  Court  will  not  notice  snch 
refusal.  Berger  v.  Spalding j  580. 

See  Appkal— £anier  v.  GaUatas,  175. 
See  CsumsrAL  hJLwSate  v.  Pdety  232. 
suae  Y.  Otoar,  207. 
See  MA^VDAXus-^iStote  v.  Judge,  481. 
See  WAxauam—Long  y.  Bamety  802. 

SURETY. 

See  PunrciPAL  aiid  Surkit. 

TAXES,  TAXATION,  TAX  COLLECTOR  AND  TAX  SALES. 

1.  The  L^islature,  besides  levying  taxes  for  the  support  of  the  State  Govern- 

ment, may  delegate  to  the  several  parishes  and  municipal  corporations  of 
the  State,  a  similar  power  of  taxation  for  the  support  of  a  local  govern- 
ment and  police  within  their  respective  limits. 

New  Orleans  v.  Turpin,  56. 

2.  There  is  no  constitutional  or  legal  provision  inhibiting  the  taxation  of  the 

profession,  calling  or  business  of  an  auctioneer.  Ibid, 

3.  The  license  granted  to  auctioneers  by  the  Auditor  of  Public  Accounts,  and 

their  quasi  official  character  involve  no  contract  exempting  them  from 
taxation.  Ibid, 

4.  The  power  of  taxing  such  a  calling  having  been  delegated  to  the  city  may 

be  exercised  by  it,  althou£:h  the  State  has  not  chosen  to  tax  the  same 
calling  for  the  support  of  the  State  government.  Ibid, 

5.  The  proceeding  by  rule  under  the  71st  section  of  the  Revenue  Act,  against 

a  Tax  Collector  and  his  sureties,  is  a  summary  one,  to  be  tried  without 
the  intervention  of  a  jury.  State  v.  McDowxett,  231. 

6.  The  time  being  fixed  for  answering  the  rule  if  the  party  called  upon  to  show 

cause  neglects  to  answer,  no  judgment  by  default  is  necessary,  but  the 
rule  may  on  proof  be  at  once  made  absolute.  Ibid, 

7.  The  State  Tax  Collector  has  a  right  to  institute  an  action  in  the  name  oi 

the  State,  for  the  recovery  of  taxes,  when  it  is  evident  that  the  seizure  oi 
property  would  occasion  an  injunction. 

Staie  V.  Southern  Steamship  Company,  497. 
&  The  interest  of  a  company  in  steamships  is  an  object  of  taxation,  covered 
by  the  fifth  clause  of  the  first  section  of  the  Act  of  1855.  Ibid, 
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TAXES,  TAXATION,  TAX  COLLECTOR,  &c.,  (Continuefl), 
9.  Where  an  incorporated  company  has  property  subject  to  taxation  in  the 
district  of  its  domicil,  they  are  bound  to  apply  to  have  the  tax  roll  cor- 
rected if  they  are  erroneously  assessed.  Ibid. 

10.  The  mill  tax  under  the  Act  of  the  Legislature  of  1855,  is  levied  to  provide 

means  for  the  education  of  the  white  youth  of  the  State ;  it  was  approved 
the  same  day  as  the  Act  to  provide  a  revenue,  and  being  for  different 
objects,  both  Acts  must  have  effect,  as  they  are  not  utterly  repugnant  to 
each  other.  Ibid, 

11.  After  the  delay  has  expired  for  citing  delinquent  tax  payers  under  the  Act 

of  the  L'Sgislalure  of  March  20th,  1855,  providing  the  mode  of  collecting 
city  taxes,  the  proceedings  are  to  be  conducted  by  the  City  Attorney  by 
virtue  of  the  thirty-fifth  section  of  that  Act. 

New  Orleans  v.  JeteVy  509. 

12.  The  Act  of  the  Legislature  of  1855,  which  provides  that  a  commission  of 

five  per  cent,  should  be  added  to  each  tax  bill  for  the  fees  of  the  City  At- 
torney, was  repealed  by  the  Act  of  1856.  Ibid. 

See  PoucB  Jury— BnK/leld  v.  H»ne«,  420. 
See  Wakraxtt— Hale.  v.  New  Orlauu,  499. 
Sco  SuocESBiox— AtcMttion  of  Pargaud,  367. 

TOLL. 

Soe  Acn  OF  GoNaRKa»— BoyXrin  r.  ShafeTj  129. 

TUTORS  AND  TUTORSHIP. 

1.  The  judge  alone,  or  other  authority  exercising  his  functions,  at  the  domicil 

of  the  minor,  has  the  right  to  make  the  appointment  of  tutor  or  guardian. 

Succession  of  Shaw,  265. 

2.  And  it  is  the  tutor  or  guardian  of  the  domicil  alone  who  can,  in  virtue  of 

the  personal  statute,  under  which  he  is  appointed,  act  as  such  in  other 
countries.  Ibid. 

3.  The  decree  of  homolagation  of  the  proceedings  of  a  family  meeting  autho- 

rising the  tutor  of  a  minor  to  borrow  money,  is  a  sufficient  protection  to 
the  lender  of  the  money,  who  is  not  bound  to  see  to  the  judicious  applica- 
tion of  the  money.  Succession  of  Hickman,  364. 

4.  A  tutor  is  only  bound  to  render  an  account  of  his  tutorship,  when  it  ex- 

pires by  his  ward  attaining  the  age  of  majority,  or  when  ordered  to  do  so 
by  the  Judge.  Succession  of  Tucker,  464. 

5.  A  tutor  may  file  annual,  or  provisional  accounts,  for  the  purpose  of  preserv- 

ing evidence  of  payments  made  by  him,  or  when  necessary  to  the  obtaining 
of  certain  orders  of  court  pending  his  administration  ;  but  all  these  accounts 
of  tutorship  thus  sanctioned  by  law,  although  they  are  prime  facie  evidence, 
they  are  not  conclusive  upon  the  minor,  unless  rendered  to  him  after  his 
majority  or  emancipation.  Ibid. 

6.  An  approval  of  the  final  account  of  the  tutor,  and  an  agreement,  that  as 

approved  it  should  be  homologated,  made  by  the  ward,  after  attaining  the  , 

age  of  majority,  or  being  emancipated,  is  equivalent  to  a  waiver  of  cita- 
tion, and  a  consent  judgment.  Kellar  v.  O'Neal,  472. 

7.  A  judgment  homologating  an  account  under  such  circumstances,  cannot  be 

treated  by  the  ward  as  a  mere  nullity,  by  filing  an  opposition  to  the  ac- 
count homologated  by  his  consent.  Ibid. 
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TUTORS  AND  TUTORSHIP  {Continued). 

8.  A    direct  action  uader  proper  averments  of  fraud,  or  mistake,  moat  be 

brought  to  annul  such  a  judgment  Ibid. 

9.  Where  the  ward  has  given  his  tutor  a  receipt  for  the  balance  shown  to  be 

due  him,  by  the  final  account,  which  he  had  previously  approved,  it  would 
Bcem,  under  the  authority  of  Haydel  v.  Roussel,  1  An.  38,  that  he  would 
be  bound  to  bring  a  direct  action  against  his  former  tutor,  to  aooul  his 
receipt,  before  he  is  allowed  to  file  an  ordinary  opposition  to  such  final 
account.  Ibid. 

10.  The  natural  tutrix  cannot  be  compellod  to  pay  the  price  of  the  property 
purchased,  at  the  sale  of  the  succession  of  her  husband,  unless  it  is  Bhown 
that  the  succession  is  insolvent,  or  that  the  amount  due  by  her  is  necessa- 
ry to  pay  the  debts  of  the  estate.  Uollier  v.  (ronor,  591. 

gee  FAKrmosi-Suecettian  <tf  AffuiUardj  97. 
Sco  iliHOVS— Chapman  v.  Chapman,  228. 

JfanKy  v.  Stag,  350. 
Soo  JuDGMUT—TUorifcip  €f  HugheMy  380. 

USUFRUCT. 

S«o  Scocnnox-^CbmMr  v.  Conner,  167- 
See  WiUA— A>io  (Mean*  v.  BaUxmart,  162. 

Clarkaan  v.  Clarktan,  422. 
Soo  HoMBSTKAD  AcT— SUooesfion  ^  Yarbofnvgk,  378. 

USURY. 

1.  Where  the  defence  to  an  action  for  a  balance  of  account  was,  that  there 

were  usurious  charges  in  previous  accounts  which  resulted  in  the  balance 
sued  for — Held :  That  if  such  previous  acconuts  were  tainted  with  fraud 
or  usury,  their  reception  without  objection  by  the  party  to  whom  they 
were  rendered,  would  not  be  a  valid  objection  to  the  defence,  if  it  was  set 
up  within  the  time  limited  to  recover  back  usurious  interest 

Wright  v.  HiU,  233. 

2.  Where  the  use  of  slaves  was  given  in  lieu  of  interest  for  money  loaned,  and 

there  was  a  great  disproportion  between  the  value  of  the  services  of  the 
slaves,  and  the  rate  of  conventional  interest — Held:  That  it  will  be  pre- 
sumed that  the  contract  was  intended  to  secure  usurious  interest 

Succession  of  Hickman,  364. 

VENUE. 
1.  The  statute  relative  to  a  change  of  venue  in  civil  cases  (Acts  of  1855,  p. 
303)  does  not  make  such  change  a  matter  of  right,  but  leaves  it  discre- 
tionary with  the  court,  to  grant  or  refuse  the  application  after  hearing 
evidence.  Fletdier  v.  Henkif,  191. 

WARRANTY. 

1.  Where  a  sale  was  made  of  so  many  barrels  of  potatoes  and  onions,  at  a 
certain  price,  to  be  delivered  from  a  vessel  then  in  transit  from  New  York 
to  New  Orleans,  without  any  guaranty  at  all,  except  as  to  the  number  of 
barrels — Held :  That  the  exclusion  of  warranty  did  not  empower  the  ven- 
dor to  deliver  barrels  partly  empty,  or  containing  decayed  matter. 

Lanata  v.  O'Brien,  229. 
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WARRANTY  (Continued), 

2.  By  the  exclosm  of  warranty  it  was  not  intended  to  free  the  vendor  from 

the  obligation  of  delivering  merchandise  of  the  species  sold,  though  he 
was  not  bound  to  deliver  it  of  the  best  quality  or  in  the  best  condition. 

Ibid, 

3.  The  neglect  of  the  vendee  to  have  the  act  of  sale  recorded,  whereby  a 

creditor  of  the  vendor  is  enabled  to  attach  the  property  and  have  it  sold 
for  his  debt,  does  not  release  the  vendor  from  his  obligation  of  warranty. 

Clark  V.  O'Neal,  381. 

4.  The  final  decision  of  the  land  department  upon  questions  of  title  previous  to 

the  issuance  of  patents  or  divestiture  of  title,  is  of  itself  so  far  equivalent 
to  an  actual  eviction,  as  to  sustain  the  action  of  warranty,  unless  the 
defendant  in  warranty  shall  perfect  the  title.  Butler  v.  Watts,  390. 

5.  The  decision  of  the  General  Land  Office  being  subject  to  an  appeal  to  the 

Secretary  of  the  Interior,  is  not  technically  res  judicata;  yet  an  exception 
to  an  action  in  warranty,  upon  the  ground  that  such  an  appeal  does  lie, 
does  not  go  to  the  dismissal  of  the  action.  Defendant  could  only  claim  a 
continuance  (after  having  taken  such  appeal)  until  the  same  should  be 
decided.  Ibid, 

6.  A  judgment  against  a  warrantor  will  not  be  amended  by  the  Supreme  Court, 

where  the  warrantor  has  not  been  made  a  party  to  the  appeal  bond. 

Long  V.  Barnes,  392. 

7.  A  party  must  show  an  actual  eviction,  in  order  to  recover  in  an  action  of 

warranty.  Hale  v.  New  Orleans,  499. 

8.  The  return  to  a  writ  of  possession  in  a  suit  to  which  the  warrantor  was  not 

a  party,  is  not  conclusive  evidance  of  eviction.  Ibid. 

9.  Where  contiguous  lots  of  ground  were  sold  separately  at  public  auction,  and 

a^udicated  to  the  same  purchaser — Held :  That  it  was  a  sale  of  a  number 
of  independent  things,  giving  a  right  of  warranty  as  to  each,  and  that  the 
purchaser  would  have  no  action  of  rescission  except  for  such  lots  as  were 
deprived  of  their  proportions  by  eviction  from  part  of  them.  Ibid, 

10.  The  purchaser  who  went  into  possession  of  the  property  sold,  is  only 

entitled  to  recover  from  his  warrantor  interest  on  the  price  paid,  from  the 
date  of  the  eviction.  Ibid, 

11.  The  warrantor  is  not  liable  for  the  taxes  paid  on  the  property  by  his  ven- 

dees. Ibid. 

12.  The  fourth  paragraph  of  Art.  2482  of  the  Civil  Code  does  not  include  coun- 

sel fees  for  bringing  the  action  against  the  warrantor.  Ibid. 

13.  In  an  action  of  warranty  the  vendor  will  not  be  held  liable  for  improve- 

ments made  by  the  vendee  on  the  land,  after  the  commencement  of  a  suit 
to  evict  him,  when  it  is  not  shown  that  the  improvements  increased  the 
value  of  the  land,  or  benefited  the  warrantor. 

Coleman  v.  Ballard,  512. 
See  PRAcncE— flyman  v.  BaiUjff  450. 

WIDOW,  HOMESTEAD  PRIVILEGE  OF. 

See  HoxBSfTRAD  Act. 

See  ScocBBiON— Atcoemon  if  Hunter ^  257. 
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8co  Acts  of  CovGitxas—Boykin  v.  Sckafferj  1S9. 

WILLS. 
1.  The  fellowing  document,  written,  signed  and  dat«d  in  the  hand  of /oAn 
McDonogh,  held  to  be  valid  as  his  olographic  will  or  as  a  codicil 
thereto : 

"  $100,000.  New  Orleans,  January  25th,  1848. 

Four  years  from  and  after  my  death,  I  hereby  authorize  and  direct  (and 
will)  my  executors  to  pay  unto  Francis  Pena  one  hundred  thousand  dol- 
lars. John  McDonoqu.*' 

Pena  v.  New  Orleans  and  Baltimorej  86. 

.  2.  But  this  legacy  not  being  within  the  terms  of  Article  1624  of  the  Civil 
Code,  does  not  bear  interest  before  the  suit  brought  for  the  same.    Ibid. 

3.  Conceding  the  suspicion  which  may  attach  to  the  appearance  of  a  small 
scrap  of  paper  as  the  title  to  a  large  fortune,  and  the  delay  in  the  person 
who  sets  it  up  four  years  after  the  testator's  death  as  a  codicil  to  his  will, 
yet  these  suspicions  should  not  counterbalance  the  testimony  of  numerous 
and  uncontradicted  witnesses,  who  sustain  the  genuineness  of  the  docu- 
ment. Ibid. 

4.  It  is  a  sufficient  ground  for  the  institution  of  a  suit  in  a  State  Court  to 

avoid  a  will  and  the  probate  of  the  same  on  proper  allegations,  that,  under 
the  established  and  settled  jurisprudence  of  the  Supreme  Court  of  the 
United  States,  the  United  States  Courts  will  not  entertain  enquiry  into 
the  validity  of  the  will  after  the  probate  thereof  in  a  State  Court,  and  that 
the  party  causing  the  will  to  be  probated,  is  fraudulently  endeavoring  to 
evade  the  examination  of  all  questions  touching  the  validity,  and  existence 
of  the  will,  by  suits  instituted  in  the  Circuit  Court  of  the  United  States. 

Clark  V.  Gainesy  138. 

5.  In  all  cases,  an  action  to  set  aside  a  will  which  had  been  probated,  involves 

the  reversal  of  the  decree  of  probate,  the  probate  being  merely  ancillary 
to  the  will.  Ibid. 

6.  The  clause  in  the  will  of  the  late  /o^n  McDonogh,  prohibiting  the  division 

of  the  estate  between  the  cities  of  New  Orleans  and  Baltimore,  held  to  be 
a  condition  contrary  to  law  and  to  be  reputed  as  not  written. 

New  Orleans  v.  Baliimorej  162. 

7.  A  testator  can  order  that  the  effects  given  or  bequeathed  by  him  shaD  not 

be  divided  for  a  certain  time,  which  cannot  exceed  five  years.  C.  C.  1223. 

Bnd. 

8.  The  personal  charge  by  the  will  on  the  cities  to  pay  over  to  the  American 

Colonization  Society  and  the  Society  for  the  Relief  of  Destituue  Orphan 
Boys,  a  certain  proportion  of  the  revenues  of  the  property  bequeathed, 
did  not  create  a  mortgage  or  real  right  in  favor  of  the  societies  on  the 
property.  Ibid. 

9.  The  bequests  in  favor  of  the  societies  are  quasi  usufructs,  and  as  such,  they 

can  only  last  thirty  years.    C.  C.  607.  BnL 

10.  The  will  of  W.  Af.  contained  the  following  clause  :  ''I wish  my  wife  Jean- 
nette  Matthews  to  have  her  lawful  part  of  my  estate,  and  her  choice  of  the 
house  servants  after  my  decease,  as  prescribed  by  the  laws  <f  this  State" 
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WILLS  {Continued), 

Held :  That  the  clause, "  her  lawful  part  of  my  estate,"  applied  by  the 
testator  to  his  wite,  meant  the  one-half  of  the  acquets  and  gains  in  full 
ownership,  and  the  usufruct  of  the  other  half. 

JIattliews  V.  Matthews f  197. 

11.  Heldt  also  :  That  the  clause  by  which  the  testator  bequeathed  to  his  wife 

her  choice  of  th&  house  servants  after  the  testator's  decease,  was  a  bequest 
t>f  as  many  as  she  should  choose  to  select  of  the  slaves  employed  about  the 
house  at  the  time  of  the  testator's  death,  and  that  the  widow  having 
selected  four,  from  out  of  the  eight  or  nine  in  number,  was  entitled  to  them. 

Ibid, 

12.  The  testator  gave  to  his  wife  the  "  absolute  control  over  the  increase"  of  his 

estate,  with  power  to  dispose  of  it  as  she  pleased,  until  his  (the  testator's) 
son  arrived  at  the  age  of  majority — Held:  That  the  word  "  increase"  was 
sufficiently  comprehensive  to  embrace  the  revenues,  and  income  of  the  pro- 
perty, and  that  the  intention  of  the  testator  was  to  give  to  his  wife  the 
usufruct  for  the  period  mentioned.  Succession  of  Swayze^  244. 

13.  A  testator  is  not  allowed  by  law  to  bequeath  to  a  stranger  a  usufruct  for 

life  of  his  whole  estate  when  he  has  forced  heirs.  "  No  charges  or  condi- 
tions can  be  imposed  by  the  testator  on  the  legitimate  portion  of  forced 
heirs."  C.  C.  1703.  "  If  the  disposition  made  by  donation  inter  vivos  or 
mortis  causa  be  of  an  usufruct,  or  of  an  annuity,  the  value  of  which  exceeds 
the  disposable  portion,  the  forced  heirs  have  the  option,  either  to  execute 
the  disposition,  or  to  abandon  to  the  donee  the  ownership  of  such  portion 
of  the  estate  as  the  donor  had  a  right  to  dispose  of."    C.  C.  1486. 

Clarkson  v.  Clarksony  422. 

14.  Where  a  will  was  probated  before  the  Clerk  of  the  District  Court,  and  an 

order  granted  that  it  be  executed,  recorded  and  deposited  in  the  Clerk's 
office — Held :  That  such  a  decree  is  not  conclusive  upon  the  heirs  not  cited, 
and  that  yfhen  set  up  as  a  muniment  of  title  against  their  claims  to  pro- 
perty belonging  to  their  inheritance,  the  validity  of  the  will  thus  probated 
may  be  called  in  question  by  them  collaterally. 

Provost  V.  Provost,  574. 

15.  Where  the  following  disposition  was  contained  in  a  will,  viz :  "  /  give  and 

bequeath  to  my  beloved  wife,  the  plantation  upon  which  I  reside,  and  the 
following  slaves,  <fcc.,  <fcc.  I  further  will,  that  upon  the  demise  of  my  said 
wife,  that  the  property  bequeatfied  her  return  to  my  brothers  and  sisters  and 
be  equally  divided  between  them."  Held :  That  such  a  disposition  is  a  pro- 
hibited substitution — null  even  as  to  the  legatee — and  that  the  prohibition 
contained  in  Article  1507  of  the  C.  C,  being  in  the  interest  of  public 
order,  the  bequest  clashing  with  ft  is  an  absolute  nullity,  incurable  by  the 
prescription  of  five  years.  Ibid, 

See  ExxcvTo^a^Succemon  qf  Fink,  103. 
See  iMQAcr^Groveg  v.  NuU,  117. 
See  Jurisdiction— />«  la  Droix  v.  Oaines,  177. 
See  ExBCTTORS— Close  v.  Clote,  590. 

WITNESS. 

1.  Although  it  is  not  a  good  objection  to  the  competency  of  a  witness,  that  he 
is  a  creditor  of  the  party  for  whom  he  is  called  to  testify,  yet  the  fact  may 
be  shown  as  affecting  his  credibility.  McClure  v.  King,  141. 
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WITNESS  {Continued), 

2.  WhGr«  it  does  not  appear  tliat  a  party  was  aware  at  the  time  of  crossing  his 

adversary's  interrogatories,  that  the  witness  had  an  interest  in  the  event  of 
the  suit,  the  objection  may  be  made,  although  not  reserved  Ibid. 

3.  The  defendants  were  sued  as  the  partners  of  a  third  person  to  render  them 

liable  for  the  drafts  of  the  latter,  as  advances  to  a  firm  of  which  they  are 
alleged  to  be  members — Held:  That  one  was  not  a  competent  witness  for 
the  other,  to  prove  that  he  was  not  a  member  of  the  firm. 

Bailey  v.  Doak,  272. 

4.  The  broker  or  agent  of  both  parties  who  is  a  party  to  the  record,  but  with- 

out Interest  in  the  suit,  is  a  competent  witness. 

Rutherford  v.  Hennen^  336. 

5.  The  general  rule,  that  a  party  to  the  record  is  not  a  competent  witness, 

mu^t  be  observed,  unless  a  necessity  is  shown  in  a  particular  case  for  a 
departure  from  it.  Beer  v.  Word,  467. 

6.  The  vendor  of  a  steamboat  is  not  a.  competent  witness  for  his  vendee,  in  a 

suit  m  which  the  title  to  the  boat  is  involved.      Bennett  v.  Quirky  547. 
1.  A  df'fcadant  who  has  allowed  a  judgment  by  default  to  be  made  final  against 
hiiiv  is  incompetent  to  testify  upon  the  trial  of  the  case  as  to  his  co-de- 
fendant, who  has  answered,  he  being  interested  in  the  question  of  costs. 

Bank  of  Louisiana  v.  Hudson^  600. 
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